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M.  BEOAir  •L  JOHN  OTIEILLT,  MICHAEL  (yREILLT, 
Aim  GEORaE  W,  GOX. 


-If  a.  BMitsiifl*  Ml  a  Mlplat  clata  aMertbaa  It  gen- 
•nllj  I7  name,  and  then  flyes  tha  nummneiits  and  cardinal  polnta  lif  which 
tt  la  bounded  on  three  aides,  wtthont  naminir  the  bonndary  on  the  fourth 
dde^  and  there  la  an  aTerment  In  tlia  eomplaJnt  atatlnc  the  ftrarth  boondary, 
and  the  complaint  alao  glyea  the  general  name  and  the  other  three  bonndarles 
aa  contained  In  the  mortgai^e,  without  naming  the  cardinal  polnta,  and  the 
mortgage  la  not  get  ont  In  hwe  iferha  In  the  eompUrtnt,  It  la  admissible  la 
CTldenee  la  an  aetlon  to  foreeloeei  It,  aa  against  a  aabeeqnent  morturagee  who 
dalles  that  the  mortgagor  mortgaged  the  land  described  In  the  complaint. 

PanoL  EhriDKifCB  to  axPLAiN  MoBTQAoa. —  Where  a  mortgage  on  land  Oescrlbea 
the  land  generally  bj  name,  bat  doea  aot  state  all  the  monamenta  bounding 
tt  on  Its  aereral  sides,  and  the  complalat  eentalas  an  aTerment  aa  to  what 
the  monomenta  not  glren  wers^  parol  erfdeaca  may  be  Introdaaed  to  Identify 
the  mortgaged  premises  aa  aet  oat  In  the  complaint. 

TiJOAMCB  mwrwamtt  PtaADiHoa  ahd  Paoora. —  A  jndgmaat  will  aot  be  rerersed 
on  the  gvoDsd  ef  Tarlanca  between  the  pleadings  and  praadh  when  the  rarl- 
ance  doea  aat  mldead  the  appellant  to  hia  prejadlea. 

IDBM. —  The  asrenty-flrat  section  of  the  Practice  Act,  reqntrlttg  Immaterial 
aailanesa  between  tha  i>leadlng»  and  proofe  to  be  diaregarded,  la  a  moat 
I  ftavUta,  aaA  shaold  be  UteraUy  aeaatraed  aftd  aarHad  oat. 
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Argument  for  Bc«poiideiit 


Appeal  from  the  District  Coiirti  Tenth  Judicial  Diilriot, 
Sierra  County. 

The  plaintiff  reoo^ered  judgment  in  the  Oonrt  below. 
The  other  fa6ta  gre  stated,  im  the  Gpi&ion  of  the  Oourt 

Van  Clisf  di  Cowden,  for  Appellant  It  was  not  competent 
for  respondent  to  prove  by  parol  or  any  other  kind  of  evidence 
dehors  the  mortgage^  that  the  property  described  in  the  com* 
plaint  was  the  same  as  that  described  in  the  mortgage^  unless 
there  had  been  some  issue  upon  it  or  some  foundation  laid  for 
it  in  the  pleadings.  In  Doe  y.  VaUejo,  29  CaL  886;  the  answer 
set  up  the  facts  disdosing  the  latent  ambiguity^  and  contained 
proper  averments  of  the  facts  showing  the  true  intention  of 
the  parties.  The  plaintiff  therefore  had  an  opportunity  to 
prepare  his  evidence  to  meet  those  issues  and  averments;  but 
in  the  case  at  bar  there  is  no  ambiguity.  The  Oourt  should 
have  excluded  the  mortgage  on  the  ground  of  variance  in  the 
matter  of  description  alone.  What  we  contend  for  is^  that 
they  should  either  have  been  confined  to  the  description  in 
their  mortgage,  or  they  should  have  laid  the  foundation  for 
oorreoting  or  explaining  tiiat  description  in  their  complaint 

Creed  Raymond,  for  Respondent  A  description  of  the 
property  mortgaged  contained  in  a  pleading  is  not  required  to 
follow  diat  in  the  mortgage.  A  tract  of  land  may  be  described 
in  many  ways,  and  where  two  descriptions  are  given,  the  only 
question  is  one  of  identity  —  a  question  of  evidence  and  not  ot 
pleading.  In  such  case  tibe  variance  is  only  an  apparent  one, 
and  vanishes  before  the  proof  of  identity.  (WorlhingUm  v. 
Htgler,  4  Mass.  196;  Sawyer  v.  KendaU,  10  Cush.  241;  Bear 
man  v.  Hogeboom,  21  Barb.  399.)  If  there  was  a  variance  ike 
evidence  did  not  injure  the  defendant  There  was  a  latent 
ambiguity  in  the  mortgage  which  was  supplied  by  averment  in 
the  complaint  (Dos  v.  VaUejo,  29  CaL  aS6.)  If  there  was 
a  variance  it  devolved  on  appellant  to  ^w  fliat  he  was  misled 
thereby  to  his  prejudice.  {CMin  v.  Chmter,  10  How.  Pr.  R. 
821 ;  Catheal  v.  Talmadge,  1  E.  D.  Smith,  575.) 
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By  the  Courts  Shaftsb^  J.: 

Tins  was  an  action:  for  the  foreclosure  of  a  mortgage  bearing 
date  May  16^  1865,  executed  by  the  def endants,  John  and 
Michael  O'Reilly,  to  the  plaintiff.  Th»  defendant  Cox,  who 
appeals  from  the  judgment,  was  made  a  party  on  the  ground 
that  he  claimed  some  lien  on  the  premises,  ^  which  lien  is 
subsequent  to  the  lien  of  the  plaintiff.^  The  answer  of  Cox 
begins  with  a  detailed  confession  of  what  is  charged  against 
him,  in  a  general  way,  in  the  complaint.  That  is  to  say,  the 
answer  alleges  that  the  CBeillys  mortgaged  to  Cox  on  the 
10th  of  June,  1865,  all  the  land,  mining  claims  and  property 
described  in  the  plaintiff's  complaint  —  but  oondudes  with  a 
denial  that  the  O'Eeillys  ever  mortgaged  the  lands  described 
in  Ibe  complaint  to  the  plaintiff.  This  was  the  only  issue  in 
the  case. 

The  mortgaged  premises  were  described  in  the  complaint  as 
**all  that  certain  piece  or  parcel  of  land  and  property  situated 
in  Greenwood  Mining  District,  near  St  Louis,  in  the  County 
of  Sierra  and  State  of  California,  known  and  designated  as  the 
claims  of  O'Reilly  Brothers,  and  bounded  by  Cedar  Grove 
Ravine,  the  claims  of  the  Greenwood  Company,  the  '  Clipper 
Ship  Claims,'  and  the  summit  of  the  dividing  ridge  between 
Slate  and  Canon  Creeks."  The  plaintiff  offered  a  mortgage 
made  to  him  by  the  O'Reillys  bearing  date  May  16th,  1865. 
The  appellant  objected  to  its  introduction  on  the  ground  that 
the  description  of  the  property  in  the  complaint  was  not  the 
same,  either  in  form  or  substance,  as  the  description  contained 
in  the  mortgage.  The  objection  was  overruled  and  the  appel- 
land  excepted. 

First  —  The  ruling  was  right 

It  will  be  observed  that  the  mortgage  was  not  set  out  in 
h<B€  verba,  but  was  stated  according  to  its  effect  as  apprehended 
by  the  pleader,  and  thus  the  possibility  of  literal  variances  is 
precluded.  There  are  two  independent  descriptions  of  the 
mortgaged  property  given  in  the  complaint.  The  first  is  by  a 
i)ame,  to  wit:  "Known  and  designated  as  the  mining  claims 
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or  Uyed  on  it,  HJi  eoostitatM  an  oofnol  poowwlon.  ▲  ootetuitlal  Ineloaori 
!■  ■och  a  feneo  as  a  prudent  farmer  wonld  ereet  to  protect  frowlng  crops. 
Pkoov  ov  Pbiob  Po8»88ionw — If  tho  ptalBtUt  te  ojeetmeat  rotleo  on  prior 
pomeeiion  alone,  withont  color  of  title,  proof  tliat  he  had  the  land 
indoeed  with  a  fence  made  of  poete  elffht  feet  apart»  with  two  rails  MiM 
ott,  la  not  snffldent  to  eetabliah  ndi  prior  pofleeaeioa. 


Appbax.  from  the  District  Court,  Fourth  Judicial  Distrioti 
City  and  County  of  San  Franciacow 

Ejectment  to  recover  a  lot  of  land  four  hundred  and  twelve 
and  a  half  feet  in  length  and  one  hundred  and  thirty-seven  and 
a  half  feet  wide^  being  Fifty  Vara  Lots  One,  Two,  and  Three, 
of  Block  Two  Hundred  and  Eighty-nine  of  the  Western  Addi- 
tion to  San  Francisco.  The  defendants  entered  into  possession 
of  the  demanded  premises  in  October,  1862.  When  plaintiff 
rested,  defendants  moved  for  a  nonsuit,  because  plaintiff  had 
not  shown  such  a  prior  possession  as  would  enable  her  to 
recover  in  ejectment  The  Court  deaiied  the  motion.  Plain- 
tiff recovered  judgment,  and  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  A.  Lawrence,  for  Appellants.  Such  a  possession  as  was 
proved  by  plaintiff  in  this  case,  has  been  several  times  held  by 
the  Court  to  be  insufficient  to  maintain  ejectment.  {HvtUm 
V.  Bchumaker,  21  CaL  453;  Wolf  v.  Baldwin,  19  Cal.  806; 
LaAi>rence  v.  FvUon,  19  Cal.  690.)  The  mere  building  a 
fence  is  not  sufficient  Casual  acta  of  ownership  are  not 
sufficient  to  carry  after  them  the  title  to  the  land.  {Lawrence 
V.  FuUon,  19  Cal.  690.)  The  case  of  Lawrence  v.  FuUon  was 
ejectment  for  land  in  San  Francisco  outside  of  the  lines  of 
the  Van  Ness  Ordinance.  The  testimony  in  favor  of  plaintiff 
was  much  stronger  than  in  this  case.  He  showed  a  much 
better  possession,  accompanied  with  a  residence  en  (he  land 
adjoining;  yet  he  was  defeated  in  the  Court  below,  mainly  by 
the  chaige,  "that  to  enable  plaintiff  to  recover,  they  (the  jury) 
must  be  satisfied  that  the  person  under  whom  he  (plaintiff) 
cla-imed,  had  had  an  actual,  "bona  fide  occupation,  and  had  sub- 
jected.the  land  jbo.his  will  and  control  for  eosie  0pa<ce  of  time; 
the  mere  assertion  of  title,  coupled  with  oaanal  acts  of  owner- 
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ship,  is  not  sufficient'*    The  Supreme  Court  held  this  charge 
to  be  correct- 

Speneer  d  Jarboe,  tot  Bespondent  Every  act,  definite, 
positive  and  notorious,  which  conspicuously  manifests  the 
intention  of  a  present  appropriation,  constitutes  the  possession, 
which  is  sufficient  to  maintain  ejectment  against  any  intruder 
who  has  not  the  better  title.  What  are  the  acts  that  are  defi- 
nite, positive  and  notorious,  the  law  cannot  and  does  not  pre- 
tend to  determine.  It  —  the  law  —  announces  the  principle, 
and  leaves  its  application  to  the  varying  circumstances  of  life, 
and  its  perpetual  diange  and  modification  to  be  determined  by 
a  juiyi  aided  and  enlightened  by  an  intelligent  Judge. 

By  the  Caurt,  BHODas,  J.: 

It  appears  from  the  testimony  of  the  plaintiff's  witnesses 
that  Tracy,  from  whom  the  plaintiff  deduces  title,  claimed  the 
south  half  of  Block  Number  Two  Hundred  and  Eig}ity-nine, 
in  the  Western  Addition  to  San  Francisco;  that  Flint  claimed 
the  northern  half  of  the  block;  that  in  1858  Tracy  and  Flint 
jointly  indoeed  the  ^ole  block  with  a  fence;  that  the  fenee 
was  five  feet  high  and  consisted  of  posts  eight  feet  apart  and 
two  raik,  two  hj  three  inches;  that  in  June^  1862,  a  cross 
fence  was  built  which,  with  other  fences,  constituted  the 
uorthem  fence  of  the  southern  half  of  the  block  —  the  premises 
in  controversy;  that  the  fences  were  from  time  to  time  re- 
paired as  the  rails  were  found  down,  up  to  the  entry  of  the 
defendant's  grantxnr;  that  the  lots  and  the  adjacent  streets 
were  covered  with  serub  oaks  when  the  fenoe  was  built,  and 
have  so  continued,  and  that  the  plaintiff  and  those  under  whom 
she  claims  have  done  nothing  on  the  lot  besides  the  building 
and  keeping  up  of  the  fences. 

There  can  be  no  doubt  that  those  acts  on  the  part  of  the 
plaintiff's  grantors  were  not  sufficient  to  entitle  them  to. the 
benefits  of  the  Van  Kess  Ordinance.  They  did  :not  have  sudi 
VOb  zxxu.— 2 
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an  actual  poBseseion  of  the  premises  as  is  required  by  the  ordi- 
nance to  enable  them  to  acquire  the  title  under  its  provisions. 
"  By  actual  possession,"  says  Mr.  Chief  Justice  Field,  in  Wolf 
V.  Baldwin,  19  Cal.  306,  '^  as  the  terms  are  here  uaed,  is  meant 
that  possession  which  is  accompanied  by  the  real  and  effectual 
enjoyment  of  the  property.  It  is  the  possession  which  follows 
the  subjection  of  the  property  to  the  will  and  dominion  of  the 
claimant,  to  the  exclusion  of  others,  and  this  possession  must 
be  evidenced  by  occupation  or  cultivation,  or  other  appropri- 
ate use,  according  to  the  locality  and  character  of  the  particu- 
lar premises.  An  inclosure,  by  an  ordinary  fence,  of  the 
premises  without  residence  thereon  or  improvements,  or  culti- 
vation or  other  acts  of  ownership,  is  of  itself  insufficient.'' 
(See,  also,  Davis  v.  Perley,  30  Cal.  630.) 

The  plaintiff  does  not  rely  for  a  recovery  solely  upon  title 
acquired  under  the  operation  of  the  Van  Ness  Ordinance,  but 
also  contends  that  she  is  entitled  to  recover  on  the  ground  of 
prior  possession  and  the  usual  legal  prestmiption  arising  there- 
from. In  each  of  the  opinions  delivered  in  Wolf  v.  Baldwin, 
the  position  which  was  requisite  in  order  to  answer  the 
demands  of  the  Van  Ness  Ordinance,  was  defined  in  terms 
more  comprehensive  than  would  be  necessarj  in  describing 
such  possession  as  would  be  held  sufficient  when  shown  by  a 
person  claiming  the  benefits  of  the  Statute  of  Limitations. 
Something  it  was  thought  was  due  to  the  word  "  actual "  as 
qualifying  "  possession,"  and  also  to  the  words  "  occupied  and 
possessed,"  as  they  are  employed  in  the  proviso  to  the  first 
section;  and  the  object  of  the  ordinance  was  kept  in  view, 
which  was  considered  to  be  "  to  protect  actual  possessors  — 
parties  who  were  seeking  by  settlement  to  build  up  houses 
within  the  city  limits,  and  not  migratory  squatters  or  mere 
land  speculators." 

Adverse  possession  may  be  sustained  upon  evidence  that 
does  not  come  up  to  the  fuU  measure  indicated  in  that  case,  as 
required  of  those  claiming  under  the  ordinance.  The  parly 
setting  up  adverse  possession,  in  most  cases  wherein  ho  pre- 
vails, proves  that  he  or  his  tenants  or  agents  resided  upon,  or 
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cultivated  the  premiBeSy  or  put  them  to  some  appropriate  tide; 
but  in  many  cases  the  evidence  would  be  ample  without  going 
to  that  extent  It  is  possible  for  him  to  have  a  possession 
which  will  be  held  sufficient  to  sustain  his  answer  to  the 
Statutes  of  Limitations  without  having  devoted  the  land  to  any 
present  beneficial  use.  It  is  provided  by  section  thirteen  of 
the  Statute  of  Limitations,  that  ^^  for  the  purpose  of  constitut- 
ing an  adverse  possession  by  a  person  claiming  title  not  founded 
OIL  a  written  instrument,  judgment  or  decree,  land  shall  be 
deemed  to  have  been  possessed  and  occupied  in  the  following 
cases  only:  1.  When  it  has  been  protected  by  a  substantial 
inclosure.  2.  When  it  has  been  usually  cultivated  or  im- 
proved. One  of  the  cases  mentioned  in  the  eleventh  section, 
in  which  the  land  shall  be  deemed  to  have  been  possessed  and 
occupied  by  the  person  claiming  adversely  under  title  founded 
upon  a  written  instrument  or  a  judgment  or  decree,  is  also 
where  the  land  has  been  protected  by  a  substantial  indosure. 
The  statute  has  in  these  respects  remained  in  force  since  its 
passage  in  1850,  and  the  person  claiming  the  adverse  posses- 
sion who  shows  a  substantial  indostire  of  the  premises  of  which 
he  claims  the  title,  need  not  prove  any  further  occupation^ 
cultivation  or  use  of  the  premises. 

The  difficulty  attending  the  attempt  to  define  possession  of 
lands,  or  to  lay  down  precise  rules  by  which  the  sufficiencjr  of 
a  given  state  of  facts  to  constitute  possession  may  be  deter^ 
mined — whether  it  is  such  as  is  required  to  be  shown  by  a 
person  claiming  adversely  without  color  of  title,  or  by  one 
relying  on  prior  possession — has  often  been  experienced  and 
admitted  by  Courts  of  the  highest  standing;  and  indeed  none 
but  very  general  rules  can  be  laid  down,  leaving  each  case  to 
depend  mainly  on  its  own  circumstances.  All  concur  in  one 
respect,  and  that  is  the  only  point  involved  here,  taking  the 
case  as  presented  by  the  plaintiff's  testimony,  and  that  is,  that 
the  possession  must  be  actual.  (See  2  Smith's  Lead.  Cases, 
541,  notes  to  Nepewn  v.  Doe;  2  Wash,  on  Real  Prop.  480.) 

A  difficulty  is  again  encountered  in  defining  actual  posses- 
sion.    It  is  a  mixed  question  of  law  and  fact.     The  facts  being 
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found  or  admitted,  their  sufficiency  to  prove  actual  possession 
is  a  question  of  law.  In  Jackson  v.  Schoanmaker,  2  Johns. 
234,  the  defendant  proved  that  the  land  was  inclosed  bj  a 
possession  fence,  which  was  made  by  trees  felled  and  lapped 
one  upon  another,  and  that  the  fence  had  ever  ainoe  been  kept 
up;  and  Mr.  Chief  Justice  Kent  said:  '^The  possession  fence, 
as  it  was  termed,  which  was  run  around  the  large  tract  in 
1774,  I  do  not  consider  as  an  adverse  poasesaion  sufficient  to 
toll  the  right  of  entry  of  the  true  owner,  after  twenty  years. 
This  mode  of  taking  possession  is  too  loose  and  equivocal. 
There  must  be  a  real  and  substantial  indosure  and  actual 
occupancy,  a  possessio  pedis,  which  is  definite^  positive  and 
notorious,  to  constitute  an  adverse  possession,  when  that  is  the 
only  defense  and  is  to  countervail  a  l^al  title.''  In  Plume  v. 
Setvard,  4  Cal.  94,  in  which  the  question  of  prior  possession 
was  involved,  it  was  said  by  Mr.  Chief  Justice  Murray: 
'^  From  a  careful  examination  of  the  authorities  I  am  satisfied 
that  there  must  be  an  actual  bona  fide  oooupation,  a  possessio 
pedis,  a  subjection  to  the  will  and  control,  as  contradistin- 
guished from  the  mere  assertion  of  title^  and  the  exercise  of 
casual  acts  of  ownership,  such  as  recording  deeds,  paying 
taxes,''  etc  This  is  followed  by  remarks  which  materially 
qualify  and  destroy  the  force  of  the  language  cited,  and 
which  were  wholly  unnecessary  to  the  decision  of  the  points 
involved  in  the  case.  We  shall  not  discuss  the  doctrine 
advanced  in  qualification  of  the  more  general  rule  first  stated, 
but  will  content  ourselves  with  saying  that  the  opinion,  in  so 
far  as  it  intimates  that  the  possession  of  a  part  of  a  tract  of 
land  nuurked  by  distinct  boundaries,  by  the  person  claiming 
the  whole,  will  draw  after  it  the  possession  of  the  whole 
tract,  is  not  in  accordance  with  the  general  rule  on  the  sub- 
ject, and  is  opposed  by  many  subsequent  cases  in  thia  Court 
(Garrison  v.  Sampson,  16  CaL  93 ;  CoryeU  v.  Cain,  16  CaL 
573;  Hestres  v.  Brannan,  21  CaL  423;  Htdtany.  SehumaJcer, 
Td.  453.) 

The  general  rule  as  first  stated,  without  the  subsequent 
modifications  or  exceptions,  very  nearly  es&fcsasa  te  the  doo- 
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trine  of  tha  cases  on  that  sabjeot  The  Supreme  Court  of 
Pennsylvania,  in  defining  the  nature  of  adverse  posseseioiii 
say,  in  language  often  cited  for  ita  completeness  and  accuracy^ 
that  it  must  be  ^^  an  actual,  continued,  visible,,  notorious,  dis- 
tinct and  hostile  possession/'  (Hawk  v.  Senseman,  6  S.  and  R. 
21.)  Wherein,  it  may  be  asked,  does  the  actual  possession, 
required  in  case  of  prior  possession,  differ,  if  at  all,  from  the 
actual  possession  demanded  in  adverse  possession?  We  see 
no  ground  for  drawing  any  distinction,  and  think  .none  exists. 
The  statute  has  oome  to  the  aid  of  the  Court  in  defining 
adverse  possession,  and  in  the  section  already  cited,  has 
declared,  that  where  the  land  has  been  protected  by  a  substan- 
tial inclosure,  or  where  it  has  been  usually  cultivated  or 
improved,  it  shall  be  deemed  to  have  been  possessed  and 
occupied  by  the  person  claiming  adversely,  but  without  color 
of  title.  This  constitutes  actual  possession,  and  perhaps  fills 
the  measure  of  the  definition  given  in  Hawk  v.  Senseman, 

These  provisions  of  the  statute  were  not  adopted  as  rules 
applicable  in  cases  of  asserted  prior  possession,  but  there  is  no 
difference  as  to  the  mode  of  acquiring  or  holding  the  actual 
possession  in  the  two  cases,  and  the  acts  that  would  be 
required  in  one  case  will  suffice  in  the  other;  so  that  when 
the  actual  possession  is  shown  in  support  of  a  claim  to  prior 
possession,  if  there  is  also  proven  the  claim  of  title  in  hostility 
to  that  of  the  true  owner,  it  will  amount  to  adverse  posses- 
sion. The  statutory  rule  recommends  itself  by  its  simplicity 
and  comparative  certainty,  and  no  good  reason  appears  why  it 
should  not  also  be  applicable  to  cases  of  prior  possession. 

Under  that  rule,  the  inclosure  which  is  relied  upon  to 
establish  prior  possession  must  be  shown  to '  be  substantial. 
The  purpose  of  an  inclosure  is  to  protect  the  land ;  and  to  be 
considered  as  substantial  it  must  be  sufficient  to  protect  the 
land  against  the  intrusion  of  cattle — not  that  it  must  be  so 
high,  strong  and  close  as  to  preclude  the  possibility  of  ita 
being  broken,  but  it  should  be  of  sudi  strength  as  a  prudent 
fanner  erects  to  protect  his  growing  crops.  An  inclosure  that 
falls  short  of  this  serves  no  other  purpose  than  to  mark  tho 
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lines  of  the  tract  of  land,  and  is  of  no  greater  significance  or 
value  to  prove  actual  possession  than  are  the  comer  posts  or 
blazed  line  trees.  This  is  also  the  doctrine  of  many  cases  in 
this  Court  (Baldwin  v.  Simpson,  12  CaL  560;  Wolf  v.  Bald- 
win,  19  Cal.  306;  Garrison  v.  Sampson,  15  Oal.  93;  Hestres 
V.  Brannan,  21  Cal.  423;  Button  v.  Schum^er,  21  Cal.  463.) 

The  fences  ^^hich  constituted  the  only  inclosure  of  the  lots 
in  controversy,  admitting  that  they  were  erected  and  main- 
tained as  the  plaintiiFs  witnesses  stated,  fall  far  short  of  a 
substantial  inclosure.  We  are  therefore  of  the  opinion  that 
the  defendant's  motion  for  a  nonsuit  should  have  been  sus- 
tained. 

Judgment  reversed  and  the  cause  remanded* 

SHAinxB,  J.,  concurring  specially: 

I  concur  m  the  judgment  on  the  ground  that  the  plaintiffs 
evidence  had  no  tendency  to  prove  a  possessio  pedis. 

CuBEEY,  C.  J.,  dissenting: 

While  I  am  of  the  opinion  that  the  plaintiffs  fence  was  not 
of  a  character  sufficient  to  constitute  an  adverse  possession 
against  the  true  owner,  it  was,  taken  in  connection  with  the 
other  proprietary  acts  exercised  by  the  plaintiff  and  her 
grantors  in  respect  to  the  property,  sufficient,  in  my  judg- 
ment, to  establish  her  possession  and  right  of  possession  as 
against  tortious  intruders;  therefore  I  dissent  from  the  con- 
clusion to  which  a  majority  of  the  Court  have  come. 

Sawtbb,  J.,  also  dissenting: 

The  evidence  shows  an  inclosure  by  a  fence — not  very  sub- 
stantial, it  is  true — ncudntained  during  a  period  of  more  than 
ten  vears,  and  other  acts  of  dominion  exercised  over  the  lot  bv 
the  plaintiff  and  her  grantors.  It  also  disdoses  a  recorded 
title  derived  from  the  original  locators  of  a  larger  daim  taken 
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up  as  early  as  1855,  embracing  the  locus  in  quo,  consisting  of 
conveyances  of  the  ori^nal  claimants  and  their  successors  in 
interest,  and  a  conveyance  by  the  Sheriff  in  pnrsiiance  of  a 
sale  under  a  judgm^it  foreclosing  a  mortgage.  The  claims 
and  acts  of  ownership  of  the  plaintiff  and  her  grantors  were 
notorious,  and  the  defendants  were  naked  intruders  upon  the 
well  known  claim  and  within  the  inclosure  of  their  neighbor. 
Whatever  the  rule  might  be,  if  the  contest  was  between  the 
plaintiff  and  the  holder  of  the  legal  title,  I  am  not  prepared  to 
say  that  the  jury  were  not  justified  by  the  evidence  in  finding 
against  the  defendants.  I  think,  therefore,  that  the  verdict 
ought  not  to  be  set  aside  on  the  ground  of  insufficieiK^  of  the 
evidence,  and  I  see  no  other  sufficient  ground  for  reversing  the 
order  of  the  District  Court  I  think  the  judgment  and  order 
should  be  affirmed* 
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BoMD  OF  InDnfimr  to  Bhmuff. —  If  la  a  bond  to  InSmiilfj'^fllMrlff  for 
nplerjing  property  cUlmed  by  a  peraon  other  than  the  defendant  la  the 
writ,  the  obllsore  undertake  to  Indemnify  him  from  any  damage  he  may  sus- 
tain by  reason  of  any  coats,  aolts,  judgments  and  executions  that  shall  come 
or  be  brought  against  him,  the  Sheriff  cannot  maintain  an  action  on  the 
bond  because  a  Judgment  has  been  recoTored  against  him,  but  moat  flrat  pay 
the  Judgment. 

Appeal  from  ike  District  Oonrt^  Second  Judicial  District^ 

Butte  County. 

The  defendants  appealed  from  the  judgment 

The  other  facts  are  stated  in  l3ie  opinion  of  the  Court 

George  Cadwalader,  for  Appellants,  The  complaint  deed 
not  allege  the  payment  of  the  judgment  of  Elhvrorth  v.  J^ftd^ 
dleton,  and  consequently  there  has  been  no  breach  of  the 
indemnifying  bond.  The  Sheriff  was  not  indemnified  against 
a  liability,  but  against  actual  damage,  and  he  sustains  no 
damage   until  he  pays   the  jiiflgment,   or  some  part  thereof. 
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(Wilson  V-  McEvoy,  25  Gal.  169;  Qilbert  v.  Fi/Truxn,  1  Cam- 
stocjk,  550;  Edwards  v.  Bodine,  11  Paige,  224.) 

c7o5.  ^.  iV.  Lewis,  for  Bespondent^  oontended  tiiat  the  bond 
in  suit  was  in  legal  intendment  different  from  the  one  in 
Wilson  V.  McEvoy,  and  was  in  effect  to  indemnify  against  lia- 
bility as  well  as  against  an  aetoal  losa. 


By  the  Court,  Shavtsb^  J»: 

« 
The  complaint  alleges  that  Mitchell  bronght  an  action  of 
replevin  against  Morris  and  another,  and  that  the  property 
described  in  the  complaint  and  affidavit  was  seized  by  W.  D. 
Middleton,  Sheriff  of  Butte  County.  That  one  Ellsworth 
gave  due  notice  to  said  Sheriff,  under  the  one  hundred  and 
ninth  sedian  of  the  Practice  Act,  that  the  property  was  his, 
and  that  thereupon  Middleton  demanded  of  Mitchell  a  bond  of 
mdenmi^,  which  demand  wa&  complied  with.  The  under- 
^aking  was  signed  by  Mitchell,  Boot  and  Haun,  and  was  con- 
iitioned  that  Mitchell  "should  well  and  truly  keep  and  bear 
harmless^and  ind«nnify  the  said  W.  O.  Middleton,  Sheriff,  as 
aforesaid,  of  and  from  any  and  all  damages,  costs,  suits,  judg- 
ments and  executions  that  shall  or  may  at  any  time  arise, 
come  or  be  brought  against  him,  by  reason  of  the  detention  of 
said  property  or  the  delivery  thereof  to  the  plaintiff.*'  It  is 
further  allied  that  the  claimant,  Ellsworth,  brought  an  action 
thereafter  against  Middleton  for  the  taking  of  the  property, 
and  recovered  a  judgment  for  the  sum  of  two  thousand  seven 
hundred  and  sixty-five  dollars  and  thirty-one  dollars  costs.  It 
is  further  alleged  that  "the  conditions  of  the  aforesaid  bond 
are  and  have  been  broken  by  the  said  Mitchell  in  this — that 
though  he  had  full  knowledge  of  and  was  often  requested  by 
the  plaintiff  to  pay  the  aforesaid  judgment  against  said  Mid- 
dleton on  account  of  the  matters  and  things  set  forth  in  said 
bond,  he  has  and  still  does  continue  to  n^lect  to  wholly  keep 
and  bear  harmless  and  indemnify  the  said  Middleton  of  and 
from  any  and.  all  damages,  costs  of  suit,  judgment  an^  ezecu- 
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tiosis  that  were  brought  against  said  MMdlfton  by  Tetflon  of 
the  detention  of  the  property,  or  deHverj  thereof  to  the  aaid 
Mitchell  Plaintiff  avers  that  Mitchell  has  and  still  does 
wholly  fail  to  pay  or  satisfy  in  whole  or  in  part  the  aforesaid 
judgment.''  It  is  also  averred  that  both  tiie  bond  and  Ells* 
worth  judgment  have  come  to  the  plaintiff  by  assignment 

The  complaint  was  demurred  to  on  the  ground  of  a  want  of 
facts.  The  demurrer  was  overruled,  and,  the  defendants  fail- 
ing  to  answer,  judgment  was  entered  for  the  plaintiff  for  the 
amount  demanded. 

The  only  question  necessary  to  be  decided  is  whether  the 
complaint  is  defective  for  the  reason  that  it  does  not  aver  a 
payment  by  Middleton  of  the  Ellsworth  judgment 

The  undertaking  was  a  mere  bond  of  indemnity,  and  the  case 
is  therefore  not  within  the  principle  of  WUlson  v.  McEvoy,  25 
OaL  169,  and  Prader  v.  Orimm,  28  CaL  11.  The  eoonsel  for 
the  plaintiff,  however,  insists  that  the  undertaking  ik  that  Mid- 
dleton should  not  be  sued ;  or  if  sued,  that  no  judgment  e'.iould 
be  recovered  against  him  —  in  short,  that  the  obligee  should 
never  be  chained  with  any  liability  on  the  ground  of  the  seizure 
made  by  him  in  the  course  of  the  replevin. 

The  distinction  is  between  contracting  that  an  event  shall 
not  happen,  and  contracting  to  indemnify  against  the  eonse* 
qnences  of  the  event  if  it  should  happen.  The  usual  condition 
of  a  jail  bond  is  that  the  prisoner  ^^  shall  not  go  witliout  the 
Umits,"  and  in  such  case  the  doing  of  the  prohibited  act  works 
a  breach.  (Kip  v.  Brigham,  7  John.  168.)  In  Warvnch  v. 
Richardson,  10  Mees.  and  Wels.  284,  one  of  the  conditions  of 
the  bond  was  to  save  from  suits,  and  the  non-performance  of 
this  undertaking,  that  the  plaintiff  should  not  be  sued,  was  the 
breach  assigned,  and  the  one  on  which  the  plaintiff  recovered. 
But  in  the  case  at  bar,  the  obligors  do  not  tfndertake  that  suits 
Aall  not  be  brought  against  Middleton,  nor  that  judgments 
shall  not  be  rendered,  i^or  that  executions  shaU  90t  be  issued 
against  him ;  but,  on  the  'contrary,  the  undertaking  assumes 
that  BQch  things  ^  shall  or  'may'  arise,''  and  provides,  if  Ih^ 
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flhculd,  that  the  obligors  will  indemnify  Middleton  from  any 
actual  damage  that  he  may  sustain  by  reason  thereof.  No  such 
damage  is  averred. 

Judgment  reversed  and  cause  remanded,  with  leave  to  plain* 
tiff  to  amend  his  complaint  within  ten  days  after  filing 
remittitur  and  notice.    ' 


D.  A.  DAVIS,  WM.  HENDERSON  and  J.  MoNAXJGHTON 
i;.  O.  P.  GALE. 

Pbxob  Right  to  Watbb  bt  Appbopbiation. —  A  penoo  who  has  appropriated 
the  water  of  a  stream,  and  eatiaed  it  to  flow  to  a  partlealar  place  by  means 
of  a  ditch,  for  a  special  use,  may  afterwards  change  the  use  to  which  he  first 
applied  the  water,  and  the  place  at  which  he  used  it,  without  losing  his 
priority  of  right,  as  against  one  who  has  dng  a  dlteh  from  the  same  stream 
beforer  the  change  is  made. 

Idbm. —  One  who  has  appropriated  the  water  of  a  stream  by  means  of  a  ditch 
for  the  purpose  of  working  a  particular  mining  elalm,  may,  after  he  has 
worked  out  the  claim  and  abandoned  the  same,  extend  his  ditch  and  use  the 
water  at  other  points,  and  for  a  diiferent  purpose,  without  losing  his  priority 
of  right  as  against  one  who  afterwards  dug  a  ditdi  from  the  same  stream 
and  appropriated  water  before  the  claim  was  worked  out 

Right  to  Watbb. —  Appropriation  and  use  for  a  beneflelal  purpose  are  the 
tests  of  right  to  water  in  the  mineral  regions,  while  the  place  and  character 
of  its  use  are  not  such  tests. 

Abandosmbnt  of  Watbb  RiGHT.r^'nie  facts  that  water  was  apprapriatad  for 
a  particular  purpose,  and  that  the  purpose  has  been  folly  accomplished,  and 
that  when  accomplished  the  approprlators  dispersed  and  allowed  a  long  time 
to  elapse  without  using  the  dlteh,  and  then  sold  It  for  a  nominal  sun,  may 
be  recelred  in  eyidenee  as  tending  to  show  abandonment 

Idbm. —  One  who  has  abandoned  his  prior  right  to  the  use  of  water  cannot 
by  afterwards  making  a  sale  of  the  same  revlye  his  prior  right  In  fayor  of 
hia  grantees,  eyen  if  the  sale  is  made  in  good  faith. 

Btatutb  of  Limitations  as  to  Watbb. —  If  one  who  has  the  prior  right  to 
the  use  of  water  permits  another  to  aequire  and  hold  for  fiye  years  con> 
tinuous  adverse  possession  of  the  sams^  or  any  part  thereof,  he  loses  his 
right  to  the  same  or  that  part  thereof  which  the  adyerse  possessor  enjoyed. 

Tdbninq  Watbb  niTO  Stbbam  without  imtbhdivo  to  Rbcaftdbb  It. —  If  two 
persons,  one  prior  in  point  of  time  to  the  other,  appropriate  waAer  from  the 
same  stream,  by  means  of  ditches,  and  a  third  person  turns  water  Into  the 
stream  from  his  ditch  starting  out  of  another  stream,  without  the  Intention 
of  recapturing  it,  the  water  thns  tnmed  In  beeomes  pi»W<of  ^ri»,  and  belongs 
to  the  persons  who  appropriated  the  stream,  aceerding  to  their  priority  of 
right 

ExcuiTS  OF  Pbiob  AppBOPBUMtt  OF  Watbb. —  If  two  porsons  appropriate 
water  from  the  same  stream,  ooe  prior  in  poiyit  of  time  to  the  other,  and  a 
third  person  builds  a  flume  in  the  stream  se  as  to  increase  the  flow  ef  water, 
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the  prior  approprlator  Is  first  entitled  to  the  Increased  flow  of  water,  to  tho 
extent  of  his  appropriation. 
Stjltdtb  or  LiuzTAnoNS  as  xo  Watu  Biobvb.—  If  one  who  has  tnkan  ad- 
Terse  possession  of  water,  as  against  a  prior  appropriator.  suffers  a  portion 
of  the  same  to  flow  down  to  accommodate  miners  working  In  the  atream, 
this  does  not  prejndlce  his  adverse  possession  ao  aa  to  preTent  the  Statute  of 
Zjlmltations  from  running. 

Appeal  from  the  District  Court,  Fifth  Judicial  District, 
Tuolumne  County. 

This  action  was  commenced  in  October,  1864.  In  1852^ the 
Tuolumne  Water  Company  excavated  a  ditch  from  the  Tuol- 
umne fiiver  and  Five  Mile  Creek.  This  company  had  a  sur- 
plus of  water  which  it  turned  into  Mormon  Creek  above  the 
heads  of  plaintiffs^  and  defendant's  ditches,  until  the  summer 
of  1864,  when  it  was  able  to  use  it  all  by  an  extension  of  its 
ditch.  There  was  a  company  of  miners  at  work  in  the  bed  of 
Mormon  Creek  below  head  of  defendant's  and  above  the  head 
of  plaintiffs'  ditch,  who  claimed  the  right  to  have  water  flow 
down  the  creek  to  their  claim.  The  defendant  from  1853  up 
to  the  commencement  of  the  suit  had  been  in  the  habit  of 
turning  down  to  this  company  of  miners,  from  twenty-seven 
to  forty-five  inches  of  water,  when  they  needed  it  to  work 
their  claim.  Some  miners  also  constructed  a  flume  along  the 
bed  of  the  creek  above  the  head  of  defendant's  ditch,  which  it 
was  claimed  increased  the  flow  of  water  to  the  head  of  defend- 
ant's ditch.  Defendant  claimed  the  first  right  to  this  increase 
of  water.  Defendant  asked  the  Court  to  instruct  the  jury  as 
follows: 

"  If  there  is  water  enough  in  Mormon  Creek  during  a  great 
portion  of  the  year  to  supply  both  defendant's  and  plaintiffs' 
ditches,  then  both  parties  have  the  right  to  use  said  water  as 
long  as  they  do  not  interfere  with  the  rights  of  each  other; 
but  if,  during  a  portion  of  the  year,  to  wit,  the  latter  part  of 
the  dry  season,  there  is  not  water  enough  in  said  creek  to  sup- 
ply both  of  said  ditches  to  their  full  capacities,  and  if  during 
such  scarcity  of  water  defendant,  with  full  knowledge  of 
plaintiffs,  appropriates  all  the  water  of  aaid  creek  and  turns  it 
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into  his  ditch,  claiming  title  thereto,  that  such  appropriation, 
use,  occupation  and  possession  of  the  first  use  of  said  water 
bjr  defendant,  is  adverise  to  the  claim  of  plaintiffs  to  said  water, 
ajid  if  the  jury  find,  £rom  the  evidence,  that  the  defendant  has 
so  appropriated  and  possessed  the  first  use  of  said  water  quietly, 
peaceably,  and  without  let  or  hindrance  from  any  one,  when- 
efref  there  was  such  scarcity  of  water,  for  a  period  of  over  five 
years,  during  the  dry  season  next  before  the  commencement  of 
this  suit,  then  they  must  find  for  the  defendant. 

"If  during  the  dry  season  defendant  turned  out  forty-five 
inches  of  water  from  his  ditch  into  the  creek,  or  let  it  pass  the 
head  of  his  ditch,  for  the  use  of  miners  at  work  on  the  banks 
of  the  creek  below,  and  if  after  said  water  has  been  used  plain- 
tiffs turn  it  into  their  ditch,  there  not  being  enough  to  give 
them  a  supply,  such  use  of  the  waters  by  plaintiffs  is  no  inter- 
ference with  the  quiet,  peaceable  and  adverse  use  of  the  water 
by  defendant. 

"  If  you  find  that  the  plaintiffs'  grantors  originally  took  and 
appropriated  six  streams  of  water,  and  the  defendant  thereafter 
took  and  used  five  of  such  streams,  continuously  and  uninter- 
ruptedly, for  a  period  of  five  years  prior  to  the  commencement 
of  this  action,  with  the  knowledge  of  plaintiffs  or  their  grant- 
ors, in  such  case  the  defendant  would  acquire  an  absolute  right 
to  such  five  streams  so  taken  and  used  by  him,  by  virtue  of 
the  Statute  of  Limitations,  notwithstanding  the  plaintiffs  used 
their  ditch  and  the  remaining  stream  of  water  during  said  five 
years  continuously,  and  the  plaintiffs  cannot  recover  such  five 
streams  in  this  action.'^ 

The  Court  refused  said  instructions,  and  defendant's  counsel 
excepted. 

The  words  "  stream  of  water,"  as  used  in  the  last  of  said 
instructions,  was  defined  on  the  trial  by  witnesses  to  mean  a 
sluice  head  of  twelve  inches. 
.  The  other  facts  are  stated  ia  tho  opinion  of  tlia  Oonrt 
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Caleb  Dorsey,  for  Appellant. 

The  first  appropriation  of  the  water  by  plaintiffs'  grantors 
-was  for  a  specific  purpose,  to  wit,  to  work  their  own  claims. 
After  they  had  accomplished  this  purpose  and  worked  out 
their  claims  they  could  not  change  the  character  of  their 
appropriation  so  as  to  interfere  with  defendant's  rights.  Ite- 
fendant  had  made  a  general  appropriation  of  the  water  before 
plaintiffs'  grantors  had  worked  out  their  claims,  and  even  if 
plaintiffs  could  change  the  character  of  the  appropriation  of 
their  grantors  they  Could  not  do  so  as  against  defendant  who 
had  acquired  rights  before  any  manifestation  was  made  of  a  new 
appropriation.  The  principle  in  appropriating  water  should 
be  the  sarae  as  that  which  applies  to  mining  ground.  (O'Keef 
V.  Cunningham,  9  Cal.  590.)  In  Maeris  v.  BicJcnell,  7  CaL 
261,  the  point  was  not  decided,  but  was  reserved.  Even  if 
plaintiffs'  grantors  after  they  left  the  ditch  asserted  a  right  to  \t 
by  preventing  any  one  else  from  using  it,  this  was  not  an  asser- 
tion to  the  right  of  the  water.  Water  is  held  by  appropriation 
and  use.  (McKinney  v.  Smith,  21  Cal.  888.)  The  evidence 
tended  to  show  that  defendant  had  been  more  than  five  years  in 
the  adverse  possession  of  the  water.  The  Court  should  have 
given  the  instructions  refused.  The  fact  that  defendant  turned 
out  a  part  of  the  water  to  miners  below  did  not  destroy  his  ad- 
verse possession.  Besides,  even  if  defendant  had  adverse  posses- 
sion of  a  part  of  the  water,  the  statute  would  run  as  to  this  part. 

E.  F.  Hunter,  for  Respondents,  confined  his  argument  to  the 
point  as  to  whether  the  verdict  was  warranted  by  the  evidence. 

George  Cadwalader,  also  for  Respondents. 

The  first  instruction  not  given  was  correctly  refused  because 
the  words  "  the  latter  part  of  the  dry  season  '*  are  too  vague, 
and  too  small  a  space  of  time  would  satisfy  them.  It  makes 
the  adverse  use  by  defendant  for  five  dry  seasons  sufficient  for 
the  Statute  of  Limitations,  instead  of  five  consecutive  years. 
It  does  not  tell  the  jury  that  defendant's  adverse  possession 
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must  have  been  exclusive  for  five  years.  To  perfect  defeud- 
ant's  title  under  the  statute  there  must  have  been  five  years 
continuous  diversion  of  the  water  from  plaintiffs.  (Waahbume 
on  Easements,  p.  221.) 

The  second  instruction  refused  is  not  law.  If  defendant 
turned  the  water  dotm  to  miners  he  did  not  have  adverse  pos- 
session of  it  Besides,  when  defendant  turned  the  water  down, 
it  reached  plaintiffs.  The  last  instruction  refused  is  inexpli- 
cable as  it  assumes  that  there  may  be  a  division  of  water  into 
streams.  It  seems  also  to  create  a  kind  of  tenancy  in  common^ 
or  partnership,  in  the  waters  of  a  creeL 


By  the  Court,  Saitdbbson,  J. : 

Action  to  restrain  the  defendant  from  diverting  the  waters 
of  Mormon  Creek,  in  Tuolumne  County,  to  the  prejudice  of 
the  plaintiffs'  prior  rights,  and  for  damages  already  sustainect 
The  case  was  tried  with  a  jury  in  the  Court  below,  and  a 
general  verdict  in  favor  of  the  plaintiffs  was  rendered.  Under 
the  direction  of  the  Court,  the  jury  also  rendered  a  special 
verdict,  in  view  of  which  it  was  claimed  by  the  defendant  that 
the  judgment  should  go  with  him.  The  Court  held  otherwise, 
and  rendered  a  judgment  for  the  plaintiffs  for  the  amoimt  of 
damages  found  by  the  jury,  and  perpetually  restraining  the 
defendant  from  interfering  with  or  diverting  the  waters  of  the 
creek  at  any  time  in  such  a  manner  as  to  interrupt  or  disturb 
the  use  of  the  plaintiffs  to  the  extent  of  their  interest  therein, 
which  was  fixed  at  sixty-two  inches.  A  motion  for  a  new  trial 
was  made  and  denied. 

The  complaint  is  in  the  usual  form  in  such  cases.  An 
appropriation  and  continuous  use  of  the  waters  of  Mormon 
Creek,  running  as  far  back  as  the  spring  of  1851^  for  mining 
and  agricultural  purposes,  by  means  of  a  ditch  dug  for  that 
purpose,  is  alleged;  and  also  a  subsequent  diversion  of  the 
water  to  the  prejudice  of  the  plaintiffs  by  defendant,  by  means 
of  a  ditch  whidi  taps  the  creek  at  a  point  above  that  of  the 
plaintiffs. 
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The  defendant  denies  the  prior  right  of  the  plaintifEs^  and 
sets  up  a  prior  right  in  himself,  and  avers  an  appropriation 
and  continnons  use  of  the  waters  of  the  creek  to  the  capacity 
of  his  ditch,  which  is  four  hnndred  inches,  for  mining  and 
agricultural  purposes,  from  a  date  prior  to  the  appropriation 
of  the  plaintiffs. 

The  defendant  further  alleges  that  the  plaintiffs'  ditch  \vn^ 
dug  out  and  the  waters  of  the  creek  appropriated  by  them  or 
their  grantors  solely  for  the  purpose  of  working  a  few  mining 
claims  which  belonged  to  the  first  owners  of  the  ditch;  and 
that  said  claims  were  worked  out,  and,  together  with  the  ditch, 
abandoned  by  the  then  owners  long  prior  to  the  time  at  which 
the  plaintiffs  became  the  owners  or  possessors  of  the  ditch. 

He  further  avers  that  he  and  his  grantors  have  been  in  the 
quiet  and  peaceable  possession  of  the  waters  of  the  creek  to 
the  full  capacity  of  his  ditch  for  about  thirteen  years,  prior  to 
the  commencement  of  this  action,  without  let  or  hindrance  on 
the  part  of  the  plaintiffs  or  their  grantors. 

He  also  seeks  the  protection  of  the  Statute  of  Limitations, 
and  avers  that  neither  the  plaintiffs  nor  their  grantors  have 
been  in  the  possession  of  the  waters  of  the  creek  within  five 
years  next  preceding  the  commencement  of  this  action,  except 
in  subordination  to  the  alleged  right  of  the  defendant  to  divert 
the  same  to  the  extent  of  four  hundred  inches. 

No  exceptions  were  taken  to  the  admissibility  of  evidence, 
and  an  the  questions  made  by  counsel  relate  to  the  law  of  the 
case,  as  applicable  to  the  facts  specially  found  by  the  jury, 
and  as  construed  by  the  Court  in  refusing  and  giving  instruc- 
tions. 

The  plaintiffs*  ditch  was  dug  in  March  or  April,  1851,  and 
sixty-two  inches  of  the  waters  of  the  creek  thereby  appropri- 
ated. The  ditch  was  dug  and  said  appropriation  made  solely 
for  the  purpose  of  working  certain  mining  claims  which  be- 
longed to  the  parties  by  whom  the  ditch  was  dug;  and  said 
purpose  was  fully  accomplished  prior  to  the  fifth  of  July, 
1855,  which  was  the  date  at  which  the  ditch  was  sold  to 
Reynolds,  Ooodwin  &  Co.,  by  whom  the  ditch  was  extended 
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and  afterwards  sold  to  Battenfield  in  May,  1858,  who  after- 
wards sold  to  plaintiffs  on  the  tenth  of  February,  1864.  More 
than  two  years  intervened  between  the  date  at  which  the 
mining  claims  were  worked  out  and  abandoned  and  the  first 
sale  of  the  ditch;  during  which  time  the  owners  made  no  U3e 
of  the  ditch,  but  went  to  other  parts,  leaving  the  ditch,  how- 
ever, in  the  care  of  one  Demple,  with  license  to  use  the  same. 
The  plaintiffs  now  use  and  seek  to  use  the  waterc  of  the  creek 
for  mining  and  other  purposes  at  other  localities  than  those 
for  which  their  ditch  was  originally  constructed,  which  was 
also  true  of  Reynolds,  Goodwin  &  Co.,  and  Battenfield,  while 
they  respectively  owned  the  ditch. 

The  defendant's  ditch  was  dug  in  August  or  September, 
1851,  and  prior  to  any  change  in  the  use  of  the  water  by 
plaintiffs'  first  grantors. 

The  foregoing  are  all  the  facts  that  are  useful  in  illustrating 
the  points  made  upon  the  evidence.  The  other  facts  bear  more 
especially  upon  the  question  of  the  Statute  of  Limitations,  and 
will  be  noticed  hereafter. 

The  fact  that  the  plaintiffs*  ditch  was  dug  and  their  appro- 
priation first  made  solely  for  working  certain  mining  claims, 
long  since  worked  out  and  abandoned,  gives  rise  to  the  principal 
question.  In  view  of  that  fact  it  is  claimed  that  the  plaintiffs' 
first  grantors  lost  their  right  to  the  use  of  the  waters  of  the 
creek  the  moment  the  purpose  for  which  they  first  appro- 
priated them  had  become  accomplished,  and  that  neither  they 
nor  their  grantors  could  thereafter  rightfully  claim  the  use 
of  the  water,  on  the  score  of  their  original  appropriation,  for 
the  purpose  of  working  other  claims,  and  that  hence,  conced- 
ing the  original  appropriation  of  the  plaintiffs  to  have  been 
prior  to  that  of  the  defendant,  the  relative  rights  of  the  par- 
ties became  changed  when  the  original  object  of  the  plaintiffs 
had  been  accomplished,  and  thereafter  the  defendant  became 
first  in  right  and  the  plaintiffs  second. 

How  far  a  party's  right  to  the  use  of  water  is  limited  by 
the  object  for  which  it  was  first  appropriated  arose  in  the 
case  of  Maeria  v.  BichrieU,  7  CaL  261.    Mr,  Justice  Sumett, 


Jan^  1867.]  Dayib  io.  GbiXA  48 


by  whimi  the  opimon  of  the  Oomt  w«8  dalireredy  said:  ^^  The 
next  question  which  axiaeB  ib  this  case  is,  whether  a  party 
who  makes  a  prior  appropriation  of  water  can  change  the 
place  of  its  use  without  losing  that  priority  as  against  those 
whose  rights  have  attached  before  the  change.  This  question 
we  think  can  admit  of  but  one  answer.  It  would  seem  clear 
that  a  mete  change  in  the  use  of  water,  from  one  mining 
locality  to  another,  by  the  extension  of  the  ditch,  or  by  the 
construction  of  branches  of  the  same  ditch,  would  by  no 
means  afiect  the  prior  right  of  the  party.  It  would  destroy 
the  utility  of  such  works  were  any  other  rule  adopted.  As 
to  the  question  whether  a  party  can  change  the  use  of  the 
water  from  one  purpose  to  another  without  affecting  his  prior 
right,  we  e3qpre8S  no  opinion,  as  the  point  does  not  arise  in 
this  case. 

Some  doubt  as  to  the  soundness  of  this  view  seems  to  have 
been  afterwards  entertained,  but  for  what  reason  we  are  at  a 
loss  to  peioeive.  In  MeKirmey  v.  Smith,  21  OaL  888,  Mr. 
Justice  Norton  said:  ^'We  are  aware  that  in  the  case  of 
Maeris  v.  BickneU  it  was  decided  that  a  party  who  makes  an 
appropriation  of  water  can  change  the  place  of  its  use,  as  by 
an  extension  of  the  ditch,  without  losing  his  priority  as  againlBt 
thoee  whose  rights  have  attached  before  the  change,  but  the 
Court  expressly  reserved  the  expression  of  any  opinion  whether 
a  party  could  change  the  use  of  the  water  from  one  purpose 
to  another  without  losing  his  priority.  ♦  ♦  ♦  There  may 
be  difficulty,  in  many  cases,  in  determining  that  the  ap- 
propriation was  limited  to  a  special  purpose  or  to  a  particular 
locality.  Each  case  must  be  decided  upon  its  peculiar  facts. 
*  *  *  On  the  facts  as  they  existed  when  the  defendants 
began  their  works  they  had  the  right  to  appropriate  the 
water  to  any  use  that  would  not  interfere  with  the  plainti&' 
use  of  it  for  Jbhe  special  purpose  to  which  they  had  appro- 
priated it.** 

Suppose  a  party  taps  a  stream  of  water  for  the  purpose  of 
surface  mining  in  a  given  locality,  and  afterwards  finds  that 
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the  grotmd  "mSL  not  pay  or  that  groirnd  further  on  will  pay 
better,  may  he  not  abandon  the  f onner  and  extend  his  ditoh 
to  the  latter  withont  losing  his  priority?  Or  suppose,  aft^ 
working  off  the  surface,  he  finds  quartz,  may  he  not  erect  a 
mill  and  convert  the  water  into  a  motive  power  without  for- 
feiting his  prior  right?  Suppose  he  appropriates  the  water 
for  the  purpose  of  running  a  saw  mill,  and,  after  the  timber  is 
exhausted,  he  finds  that  a  grist  mill  will  pay — may  he  not 
convert  the  former  into  the  latter  without  surrendering  his 
priority  to  some  one  who  may  have  subsequently  and  in  the 
meantime  tapped  the  same  stream? 

We  think  all  this  may  be  done,  and  are  unable  to  suggest  a 
plausible  reason  why  it  may  not  In  cases  like  the  present  a 
party  acquires  a  right  to  a  given  quantity  of  water  by  appro- 
priation and  use,  and  he  loses  that  right  by  nonuse  or  aban- 
donment Appropriation,  use  and  nonuse  are  the  tests  of  his 
right;  and  place  of  use  and  character  of  use  are  not  .  When 
he  has  made  his  appropriation  he  becomes  entitled  to  the  use 
of  the  quantity  which  he  has  appropriated  at  any  place  where 
he  may  choose  to  convey  it,  and  for  any  useful  and  beneficial 
purpose  to  which  he  may  choose  to  apply  it  Any  other  rule 
would  lead  to  endless  complications  and  most  materially 
impair  the  value  of  water  rights  and  privileges.  The  water 
rights  involved  in  this  case  may  not  be  of  great  value,  and 
their  acquisition  may  not  have  been  attended  with  muc^  ex- 
pense, but  there  are  many  similar  privileges  which  have  been 
secured  only  by  the  use  of  large  sums  of  money,  and  to  hold 
that  they  are  limited  to  the  particular  place  or  to  the  particu- 
lar purpose  in  view  of  which  they  were  first  sought  would, 
for  obvious  reasons,  lead  to  most  pernicious  results  and  greatly 
delay  and  embarrass  the  development  of  the  resources  of  the 
country. 

The  only  question  which  can  legitimately  firise  in  connec- 
tion with  the  facts  under  consideration  is  abandonment  The 
fact  that  the  water  was  appropriated  solely  for  a  special  and 
particular  purpose,  and  the  further  fact  that  that  purpose  had 
been  fully  accomplished,  and  the  further  fact  that  the  parties 
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ooDoerned  in  it  had  dispeiBed  to  other  parls^  «nd  that  more 
than  two  years  were  allowed  to  pass  without  their  giving  any 
attention  to  the  ditch,  and  then  only  to  make  a  sale  of  it  to 
others  at  the  nominal  emn  of  twenty-five  dollars^  all  bear 
directly  on  that  question.  In  view  of  those  faets,  a  jury  might 
find  abandonment,  and  in  that  event  the  subsequent  sale  to 
Bq^olds,  Goodwin  k  Co.,  wtiether  in  good  faith  or  not, 
would  not  have  revived  the  right  which  was  secured  by  the 
first  appropriation. 

There  was  testimony  tending  to  show  that  the  defendant 
had  been  in  the  adverse  possession  of  the  water  of  Mormon 
Creek,  as  against  the  plaintiffs  and  their  grantors,  to  the  capac- 
ity of  his  ditch,  for  more  than  five  years  prior  to  the  com- 
mencement of  the  action,  and  the  instruction  asked  by  the 
defendant  bearing  upon  the  Statute  of  Limitations  ought  to 
have  been  given.  Although  the  plaintiffs  may  have  had  the  • 
prior  ri^t,  yet  if  they  or  their  grantors  allowed  the  defendant 
to  acquire  and  hold  for  five  years  adverse  possession  of  the 
water  which  they  had  appropriated,  or  any  part  thereof,  they, 
to  that  extent,  lost  their  right  by  force  of  the  statute.  Upon 
this  question,  in  The  Union  Water  Company  v.  Crary,  26  Cal. 
509,  we  had  occasion  to  say  that  ^'The  right  of  the  first 
appropriator  may  be  lost,  in  whole,  or  in  some  limited  por- 
tions, by  the  adverse  possession  of  another.  And  when  such 
person  has  had  the  cgntinued,  uninterrupted  and  adverse  enjoy- 
ment of  the  watercourse,  or  of  some  certain  portion  of  it, 
during  the  period  limited  by  the  Statute  of  Limitations  for 
entry  upon  lands,  the  law  will  presume  a  grant  of  the  right 
so  held  and  enjoyed  by  him." 

The  fact  that  the  Tuolumne  Water  Company  at  one  time 
turned  water  from  their  ditch  into  Mormon  Creek,  thereby 
increasing  the  volume  of  water,  and  the  further  fact  that  some 
strangers  flumed  the  creek  between  the  defendant's  ditch  and 
that  of  the  plaintiffs,  have,  as  we  conceive,  no  direct  bearing 
upon  the  rights  of  either  party.  If  the  water  of  the  Tuolumne 
ditch  was  turned  in  without  any  intention  of  recapture,  it 
became  pvhliei  juris  and  inured  as  much  to  the  benefit  of  the 
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plaintiffs  aa  the  defendaxit.  Their  rights  thereafter  remained 
relatively  the  same  as  before,  and  were  not  differently  affected 
than  they  would  have  been  had  the  in(sreafie  of  water  been 
due  to  some  natural  cause.  So  as  to  the  fiuxning  of  the  creek. 
If  the  effect  was  to  decrease  absorption  and  evaporation  lo 
that  the  creek  thereafter  would  have  delivered  water  at  the 
plaintiff's  ditch  at  seasons  when  otherwise  it  would  not  have 
done  60,  the  increased  facilities  inured  as  much  to  the  benefit 
of  the  plaintiffs  as  if  they  too  had  resulted  from  some  natural 
cause  instead  of  the  agency  of  strangers. 

Nor  was  the  adverse  possession  of  the  defendant,  as  against 
the  plaintiffs,  in  any  manner  prejudiced  by  the  fact  that  the 
defendant  from  time  to  time  yielded  to  the  demands  of  the 
miners  at  work  below  his  ditch  and  allowed  a  certain  quantity 
of  water  to  flow  down  to  them  for  their  use.  If  that  was  the 
•only  reason  why  he  allowed  the  water  to  pass,  his  doing  so 
was  no  concession  to  the  claim  of  the  plaintiffs. 

The  order  denying  a  new  trial  is  reversed  and  a  new  trial 
is  granted. 


THE  PEOPLE  V.  GAEL  SHABER. 

iNDicnnirr  ra  Buboulszoublt  Bbbakino  ihto  Houss. —  A&  iodlctmcot  for 
for  tarfflarloasly  breaking  and  entering  a  hoate  In  the  nighttime,  wltb  Intent 
to  commit  larceny,  la  good  If  It  charge  the  breaking  and  entering  with  tntent 
to  commit  larceny,  wlthoot  charging  whoae  gooda  the  defendant  Intended  ip 
steal,  or  that  there  were  any  gooda  In  the  honae  which  the  defendant  coold 
steal. 

CsiMs  or  BtmoLAaiousLT  Bntbhiko  Hon8B.-*The  crime  of  bargUrionsly 
breaking  and  entering  a  honae  with  Intent  to  commit  a  larceny.  Is  complete 
If  the  fact  la  found  that  the  defendant  broke  Into  and  entered  for  that  pur- 
pose, eren  If  there  are  no  gooda  In  the  honae  of  which  a  larceny  could  be 
committed. 

Appeal  from  the  County  Ckmrty  Oity  and  Oonnty  of  San 
Francisco. 

The  indictment  charged  that  the  defendant,  "  on  the  twelfth 
day  of  August,  A.  D.  X866,  at  the  city,  county,  and  State 
aforesaid,  about  the  hour  of  twelve  of  the  clock,  m.,  of  the 
nighttime  of  the  same  day,  with  force  and  arms,  the  house. 
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room,  apartment,  and  tenement  of  one  Jacob  O.  Jackson  and 
William  E.  Wood,  doing  businees  under  the  name  and  style 
of  J.  G.  Jackson  &  Co.,  then  situate,  feloniously  and  burg- 
lariously did  break  and  enter  with  intent  then  in  said  house, 
room,  apartment,  and  tenement,  to  commit  larceny,  contrary 
to  the  form  and  effect  of  the  statute  in  such  case  made  and 
provided,"  ♦  *  ♦  The  defendant  appealed. 
The  other  f  aet9  are  stated  in  the  <^inion  of  the  Court 

Oeorge  W.  Tyler,  tot  AppeUaniL 

At  common  law  it  was  necessary  that  ihe  breaking  and 
entering  should  be  with  intent  to  commit  felony.  Our  statute 
only  declares  the  common  law.  If  the  indictment  had  charged 
that  defendant  broke  and  entered,  with  intent  to  steal  the 
personal  property  of  Jackson  ft  Co.,  then  being  therein,  the 
Court  could  have  seen,  from  the  facts  alleged,  that  it  was 
defendant's  intent  to  commit  larceny.  (Regina  v.  Lawes,  I 
Car.  and  Kir.  62;  Regina  v.  Clarice,  Id.  422.)  It  is  not  suffi- 
ciait  to  allege  assault  with  intent  to  commit  murder,  or  rape, 
etc.,  for  they  are  conclusions  of  law  to  be  drawn  from  certain 
facts  stated,  {Rex  v.  Jenke,  2  Leach  C.  0.  744;  2  East  P.  O. 
514;  Wihnot,  Law  of  Burglary,  217.) 

/.  6.  McCidlcugh,  Atiorney-Oeneral,  for  the  People. 

Under  our  statute  it  would  hare  been  error  to  set  forth  a 
larceny  committed,  as  two  offences  would  have  been  united 
in  the  same  inidictment  (People  v.  Oamett,  29  Cal.  622.) 
Section  fifty-eight  of  the  Criminal  Practice  Act  was  amended 
in  1858  to  meet  the  decision  of  People  v.  Mvrray,  8  Cal.  619. 
Probaby,  at  common  law,  the  allegations  of  this  indictment 
would  have  been  insufficient,  yet  it  is  difficult  to  say  how 
specific  the  allegations  were  required  to  faa^  (2  Bishop's 
Crim.  Pro.,  Sec  113 ;  People  v.  Ah  Ye,  81  Cal.  461.)  I  claim 
that,  under  the  provisions  of  our  Practice  Act  and  the  ded- 
sione  of  this  Oourt^  this  indictment  must  be  sustained. 
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By  the  Court,  ShastbBi  J. : 

The  appellant  was  indicted  for  feloniously  and  bniglarionsly 
breaking  and  entering  in  the  nighttime  a.  certain  house 
(describing  it)  "with  intent  to  commit  laxceny/'  On  oonvic- 
tion,  the  defendant  moved  in  arrest  of  judgment  on  the  ground 
that  the  indictment  did  not  state  whose  prqperty  the  defend- 
ant intended  to  steal,  nor  that  he  intended  to  feloniously  steal, 
take  and  carry  away  any  property  then  being  in  the  house 
entered.  ^ 

The  indictment  charges  the  offense  in  the  very  terms  usec^ 
in  defining  it  in  the  fifty-eighth  section  of  the  Crimes  Act,  a^ 
amended  in  1858,  (Acts  1868,  p.  206,)  and  with  all  the  par- 
ticularity required  by  the  two  hundred  and  thirl^-fifth  section 
of  the  Criminal  Practice  Act  The  case  cannot  be  distin- 
guished from  6  Cal.  487;  7  CaL  403;  10  OaL  309;  14  CaL 
30;  People  v.  Oardcu,  25  Cal.  533;  People  v.  King,  27  Cal. 
510;  Regina  v.  Lames,  1  Car.  and  Kir.  62;  Bi^gina  v.  OlarJce, 
1  Car.  and  Kir.  422-3.  As  a  larceny  actually  committed  is 
not  made  an  element  in  the  off^iise,  it  cannot  be  needful  to 
allege  one,  either  generally  or  by  an  averment  of  the  facts 
entering  into  and  constituting  its  definition.  And  as  a  forci- 
ble entry,  etc.,  with  a  larcenous  intent  is  all  that  is  made 
essential  to  the  crime,  we  consider  that  a  conriction  would  be 
due  even  thou^  it  should  appear  that  there  were  no  goods 
in  the  building  at  the  time  the  entry  was  made.  The  f  onable. 
entry  and  the  intent  being  found  or  givoi,  the  crime  would  be 
complete  even  thon^  it  should  turn  out  that,  contrary  to  the 
calculations  of  the  burglar,  the  building  was  empty.  The 
sting  of  the  crime  is,  in  short,  the  guilty  purpose,  without 
reference  to  die  possibility  of  aooomplishing  it^  in  any  given 
instance. 

The  judgment  is  affinnad. 
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SAiimKBsoir^  X,  diasenting. 

I  am  of  the  opinion  that  the  indictment  ia  not  sufficient 
because  it  does  not  deaoribe  the  intent  with  which  the  ^'break- 
ing and  entering  '*  was  effected.  It  is  not  sufficient^  in  indict- 
ments for  burglary,  to  aUege  the  intent  to  be  **  to  commit 
larceny,"  or  "to  commit  rape,''  or  "to  commit  murder,"  iif^ 
the  case  may  be,  and  there  stop.  The  offense  intended  must 
be  described,  or,  in  other  woirds,  the  acts  which  the  defendant 
intended  to  commit,  after  having  effected  an  entrance  into  the 
building,  must  be  described  for  the  purpose  of  showing  wh:it 
the  intent  was.  This  is  but  a  familiar  principle  in  every*  sys- 
tem of  pleading^  either  civil  or  criminal.  The  facts  are  to  be 
stated,  to  the  exclusion  of  conclusions  of  law  to  be  drawn  < 
therefrom.  Where  an  intent  to  commit  an  offense  is  to  be 
chaiged  there  is  as  much  necessity  for  describing  the  offense 
intended  as  there  is  where  the  commission  of  the  offense  is 
dbarged  directly.  It  is  not  for  the  pleader  to  say  whether 
the  acts  intended  amount  to  larceny,  rape  or  murder,  but  for 
the  Courts  and  the  acts,  therefore,  which  constitute  the  one 
or  the  other  must  be  alleged.  If  it  would  be  insufficient  in 
an  indictmoit  to  allege  that  the  defendant  at  a  certain  time 
and  place  committed  larceny,  it  is  for  the  same  reason  insuffi- 
cient to  80  allege  when  it  is  proposed  to  charge  him  with  an 
intent  to  oommit  the  offense.  The  averment  is  no  more  a 
eandnaion  of  law  in  the  former  than  in  the  latter  case.  The 
acts  constituting  the  offense,  whether  it  was  in  fact  committed 
or  was  intended  to  be  committed,  must  be  stated,  and  that, 
too,  for  the  same  reason.  In  my  judgment  an  intent  to  do  an 
impossible  act  is  not  criminal,  and  hence  the  facts^  showing 
the  intent  to  have  been  possible,  should  be  stated. 

I  think  the  judgment  should  be  reversed. 


I 


^ 


42  Pjcople  v.  Abceo.  [Sup.  Ct 

Opinion  of  the  Court  —  Sawyer,  J. 

jurors ''  af  1863  (Laws  1863,  p.  630),  as  amended  by  the  Act  of 
1864  (Laws  1864,  p.  462),  prescribes  the  qualifications  of  jurors. 
The  third  clause  requires  a  juror  to  be  one  "  who  has  sufficient 
knowledge  of  the  language  in  which  the  proceedings  of  the 
Courts  are  had;  provided,  that  the  requirements  of  this  third 
subdivision  of  section  one  shall  not  apply  to  the  Counties  of 
Monterey,  San  Luis  Obiq>o,''  etc.  If  force  is  to  be  given  to 
this  provision  according  to  the  letter,  ignorance  of  the  language 
in  which  the  proceedings  of  the  Court  are  had,  is  not  an  abso- 
lute disqualification  for  a  juror  in  the  County  of  Monterey; 
and  a  challenge  on  that  ground  would  not,  as  a  matter  oi 
right,  be  sustained.  If  the  jurors  were  not  absolutely  dis- 
qualified, it  is  claimed  that  the  Courts  of  its  own  motion,  had 
no  right  to  reject  jurors  on  the  ground  stated,  and  that  having 
rejected  six  on  that  ground,  there  was  error  which  entitles  the 
appellant  to  a  new  trial.  On  the  other  hand,  it  is  claimed, 
firstly,  that,  to  give  the  proviso  a  literal  construction  would 
lead  to  absurd  consequences  and  that  such  a  construction  ig 
therefore  inadmissible;  secondly,  that  admitting  the  jurors 
rejected  not  to  be  disqualified  under  the  statute,  yet  it  does 
not  follow  that  the  Court,  to  avoid  the  inconvenience  which 
would  arise  from  having  several  different  jurors  speaking  as 
many  different  languages,  but  not  understanding  the  language 
in  which  the  proceedings  are  had,  might  not  properly,  in  the 
exercise  of  a  sound  discretion,  reject  those  ignorant  of  the 
latter  language;  thirdly,  that  the  defendant  is  only  entitled  to 
an  impartial  jury,  and,  if  he  is  tried  by  such  a  jury,  he  could 
not  be  injured  and  has  no  right  to  complain  that  some  other 
particular  juror,  though  competent,  was  excused. 

It  cannot  well  be  said  that  the  Legislature  did  not  mean 
anything  by  adopting  the  proviso  in  the  third  subdivision;  for 
the  section  as  it  before  stood,  contained  all  the  other  provi- 
sions, and  the  Act  seems  fx>  have  been  amended  for  the  cxy.ress 
purpose  of  introducing  the  proviso.  It  is  well  known  that  in 
some  of  the  counties  in  the  southern  part  of  the  State,  includ- 
ing most  of  those  named  in  the  proviso,  a  large  portion  of  the 
population  are  ignorant  of  the  English  language,  in  which  the 
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proceedings  of  the  Courtd  are  ordinarily  had,  although  in  some 
of  them  the  proceedings  are  authorized  to  be  had  in  either  the 
Spanish  or  English  language.  In  those  counties  it  was  prob- 
ably found  difficult  to  obtain  jurors  who  were  acquainted  with 
the  English  language,  without  restricting  the  choice  to  limits 
too  narrow,  or  imposing  the  burden  of  jury  duty  on  a  small 
portien  of  the  citizens  only.  It  was,  doubtless,  in  yiew  of  this 
state  of  things  that  the  proviso  was  added,  so  far  as  the  coun- 
ties named  are  concerned.  But  because  ignorance  of  the  lan- 
guage in  which  the  proceedings  are  had  is  not  absolutely  a 
general  disqualification,  it  does  not  follow  that  it  was  contem- 
plated, that  in  all  cases,  where  a  juror  is  presented  possessing 
all  the  other  qualifications,  he  must  necessarily  be  taken  by  the 
Court,  however  ignorant  he  may  be  of  the  language  in  which 
the  proceedings  are  to  be  had.  Such  a  construction  would 
certainly  lead  to  absurd  consequences.  Let  us  see  how  it 
might  work:  In  the  County  of  ilonterey,  "every  written 
proceeding  in  a  Court  of  Justice  ♦  ♦  ♦  shall  be  in  the 
English  language."  (Judiciary  Act,  Laws  1863,  p.  845,  Sec. 
87.)  This  is  a  criminal  action,  and  the  Court  in  a  criminal 
action  is  required  to  charge  the  jury  as  to  matters  of  law 
(Crim.  Prac.  Act,  Sees.  362,  399) ;  ''  and  in  no  case  shall  any 
diarge  or  instructions  be  given  to  the  jury  otherwise  than  in 
writing,  unless  by  mutual  consent  of  the  parties. '^  (Id.  Sec. 
362.)  The  oharge,  then,  is  "  a  written  proceeding,''  and  in 
Monterey  County  must  be  in  writing,  and  in  the  English  lan- 
guage. ^'  No  person  shall  be  suffered  to  speak  to  the  jury  on 
any  subject  connected  with  the  trial."  (Id.  491.)  When  the 
jury  retire  to  consider  their  verdict  "the  officers  shall  be 
swom  ♦  ♦  *  to  suffer  no  person  to  speak  to  them  [the 
jurors,]  nor  speak  to  them  themselves,  on  any  subject  con- 
nected with  the  trial,"  etc.    (Id.  393.) 

In  this  case,  it  does  not  appear  what  language  the  rejected 
jurors  speak,  bat,  from  their  names,  it  is  quite  evident  that  five 
of  them  speak  the  Spanish,  and  one  the  Qerman,  language. 
From  the  character  of  the  population  of  this  State  it  might 
well  be  80^  €r  tbej  might  xeepeotively  have  spoken  Spanish, 
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German^  French,  Italian  and  Russian.  Suppose  there  were 
two  or  more  languages  besides  the  English,  it  would  mani- 
festly be  impracticable  to  carry  on  the  proc^dings.  An  inter- 
preter for  each  language  would  be  required,  and  the  testimony 
of  each  witness  would  have  to  be  interpreted  as  many  times 
as  the  number  of  languages  represented  —  in  this  case  probably 
twice,  at  least,  and  it  may  be  three  times.  It  might  be  diffi- 
cult, and  even  impossible,  to  find  interpreters.  At  all  events,, 
it  would  be  a  great  obstruction  to  the  proceedings  of  the  Court, 
and  open  the  door  to  errors  and  misunderstanding9  innumer- 
able. The  law,  however,  provides  for  interpreters  of  the  tes- 
timony of  witnesses.  But,  when  the  testimony  is  closed  and 
the  cause  submitted  to  the  jury,  how  are  the  jurors,  eadb 
speaking  a  different  language,  to  compare  views  in  the  jury 
room.  We  know  of  no  law  authorizing  the  employment  of 
interpreters.  It  would  be  difficult,  if  not  impossible,  to  prop- 
erly conduct  trials  with  k  jury  so  constituted;  and  to  hold 
that  the  Legislature  intended  that  every  person  otherwise 
competent,  and  not  objected  to  by  either  party,  must  be  taken 
as  a  juror  without  reference  to  the  language  he  speaks  or 
understands,  would  be  to  suppose  an  intention  to  adopt  an 
impracticable  rule.  Such  a  construction  of  the  Act  would 
lead  to  absurd  consequences.  This  view  would  not  necessa- 
rily deprive  the  Act  of  all  operation.  For,  in  the  counties 
named,  it  might  not  be  difficult  to  obtain  a  jury,  all  of  whom 
speak  the  same  language.  At  one  time  a  jury  speaking  the 
Spanish  language  might  more  readily  be  made  up,  and  at 
another  time  <Mie  speaking  English,  German,  or  French,  and 
the  Court,  in  the  exercise-  of  a  sound  discretion,  under  the 
circumstances  of  each  case,  would  determine  which  language 
the  juror  must  understand. 

We  are  not  aware  that  it  has  ever  been  settled,  that  a 
defendant,  under  all  circumstances,  is  entitled  to  have  a  judg- 
ment reversed,  where  the  Court,  of  its  own  motion,  against  hJs 
objection  rejects  a  juror  possessing  all  the  statutory  qualificj^- 
tions.  If  a  juror  not  possessing  the  requi^ijie.  qualifipatioQs  ia 
allowed  to  sit  against  the  objectipAS  of  a  def^d^Lnt,  the  judj^ 
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ment  vriU  be  rerersed,  because  be  has  not  been  tried  by  a 
kwfnl  jury*  Bnt  a  qualified  juror  may  be  rejecrted^  and  still 
a  jury  of  lawful  men,  against  whom  there  is  no  objection,  may 
be  obtained.  A  party  iff  entitled  to  a  lawful  jury,  but  no 
decision  has  been  brought  to  our  notice  to  the  effect  that 
under  all  circumstances  he  is,  as  a  matter  of  absolute  rights 
entitled  to  have  the  first  juror  called  who  has  all  the  statutory 
qualifications. 

This  precise  question  was  raised  in  United  States  v.  ComeU, 
2  Mason,  91.  The  juror  was  held  to  have  been  properly 
excluded,  but  Mr.  Justice  Story,  in  concluding  the  discussion 
of  the  point,  said :  ^'  Even  if  a  juror  had  been  set  aside  by  the 
Court  for  an  insufficient  cause,  I  do  not  know  that  it  is  matter 
of  error,  if  the  trial  has  been  by  a  jury  duly  sworn  and  impan- 
elled, and  above  all  exceptions.  I^either  tiie  prisoner  nor  the 
Government  in  such  a  case  have  suffered  injury.**  (p.  106.) 

In  MontagiLe's  Case,  10  Qrattan,  767,  the  same  point  arose, 
and  the  judgment  was  reiversed  because  a  juror  was  excused 
without  any  good  reason;  but  ihe  CSoort  say:  ''And  it  seem- 
6th  to  the  Court  that  in  ease  of  necessity  and  to  prevent  a 
failure  of  the  ends  of  jnttiee,  it  is  also  competent  for  the  Court 
to  excuse  or  set  aside  a  jxaar  wfao^  although  fres  from  any 
dabdory  cUubUiig,  and  paasemng  (he  legal  qualifications  of  a 
juror  and  standing  indifferent  between  Ihe  commonwealth  and 
the  accused,  is  yet  disabled,  physically  or  menially,  by  disease, 
mental  afflictions,  ignorance  of  the  vemaetdar  tongue,  loss  of 
hearing  or  other  li^  causey  from  properly  performing  the 
duties  of  juror;  and  this  of  ita  own  motion,  without  the  sug- 
gestion or  consent  of  either  partf ;  but  that  the  power  of  so 
doing  is  to  be  exerted  with  due  caution  and  cireumspection, 
and  in  the  exensise  of  a  sound  discretion,  for  the  same  pur- 
poses and  upon  the  same  grounds  and  principles  whidi  govern 
the  Court  in  the  exercise  of  its  discretion  to  discharge  a  jury 
sworn  in  a  criminal  case  before  they  shall  have  rendered  a 
verdict;  the  former  power  being  in  dfed  but  a  coroUaty  from 
the  latter,  which  has  been  eonfirmed  by  a  statutory  provision** 
(p.  772.)    In  ihia  case  ignoraaice  ef  the  vernacular  tongue  is 
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regarded  by  the  Court  as  sufficient  to  justify  a  Judge  in 
rejecting  a  juror,  yet  it  does  not  appear  tliat  such  ignorance 
was  an  absolute  l^al  disqualification.  No  statute  is  referred 
to  making  it  such,  and  the  Court  in  speaking  of  persons  ^^  free 
from  any  statutory  disability."  We  are  not  aware  that  such 
ignorance  would  be  a  legal  disqualification  anywhere  unless 
made  so  by  express  statute.  Yet  there  can  be  no  doubt  that^ 
independent  of  any  provision  on  the  subject,  a  Judge  would 
be  justified  in  excusing  a  juror  on  that  groimd. 

In  Taium  v.  Young —  a  civil  case —  1  Port  298,  a  compe- 
tent juror  was  excluded  against  the  objection  of  the  defendant^ 
and  this  ruling  was  assigned-  as  error ;  and  on  the  argument  the 
respondent's  attorney  challenged  the  opposite  party  "to  show 
a  single  case  in  all  the  books,  where  a  verdict  has  been  set 
aside  merely  because  a  juror  was  rejected  that  might  l^ally 
have  served"  (303);  but  none  was  produced.  Tlie  Court,  in 
deciding  the  case,  say:  "It  is  a  general  rule  that  neither 
party  can  claim  any  advantage  from  any  decision^  or  other 
matter  having  no  tendency  to  prejudice  hinu  Where  a  causa 
has  been  tried  by  an  unexceptionable  jury,  the  law  presumea 
no  injurj"  to  either  party  for  want  of  any  other  person  in  lien 
of  those  oomposing  that  jury.  Should  it  happen,  as  supposed 
in  argument,  that  a  Judge,  from  political  or  other  unworthy 
motives,  might  at  some  time  reject  jurors  to  effect  some  sinis- 
ter or  criminal  design,  and  the  circumstances  disclose  a  prob- 
able injury  to  either  party,  the  question  on  error  might  be 
essentially  different,"  etc  (809.)  After  citing  Mr.  Justice 
Story's  observations  from  2  Mason,  the  Court  say :  "  We  are 
of  opinion  that  this  rejecticmj  of  the  juror,  under  the  circum- 
stances of  the  case,  is  not  a  matter  available  in  error"  (310). 
In  Commonwealth  v.  Hcuyden,  4  Gray,  19,  one  of  the  jurors 
requested  to  be  excused  because  he  lived  in  the  same  town 
with  the  defendant  In  answer  to  questions  from  the  Judg^ 
the  juror  said  he  had  not  formed  or  expressed  any  opinion  in 
regard  to  the  case,  nor  had  he  any  interest  or  bias  in  relation 
thereto.  The  Judge  said  the  reason  as^gned  ^^was  not  of 
itself  a  sufficient  excuse;  bat^  in  the  ezardse  of  his  discretion. 
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directed  the  juror  to  leave  the  panel  and  -a  supemnmerary  to 
take  his  place.  The  defendant  objected,  and  contended  that 
as  that  juror  was  unprejudiced  and  not  disqualified,  the  defend- 
ant was  entitled  to  be  tried  bj  the  panel  as  alphabetically 
arranged  ^  (19.) 

On  appeal,  the  Oourt  say:  ^^In  the  third  of  these  cases 
(Hayden's)  we  have  no  doubt  that  it  was  within  the  authority 
of  the  Courts  in  its  discretion,  to  excuse  the  juror  for  the 
reason  assigned,  although  he  was  not  legally  incompetent  to 
ait  in  the  trial  *'  (21.)  In  Georgia,  neither  deafness  nor  sick- 
ness is,  under  the  statute,  a  disqualification  for  serving  on  a 
jury,  but  the  Court  may  discharge  a  juror  on  ihese  grounds 
without  consulting  the  prisoner.  (Jesse  v.  State,  20  Geo.  1 64.) 
In  State  v.  Benton,  2  Dev.  and  Bat.  Law  R  221,  the  Court 
say:  '^  Every  Court  has,  as  we  apprehend,  the  power,  of  its 
own  motion,  to  cause  to  be  withdrawn  from  the  jury  those 
whom  it-believes  not  qualified  to  discharge  the  duties  required 
from  jurors.  *  »  ♦  But  when  the  Court  is  thus  acting 
for  its  own  satisfaction,  it  does  not  adjudicate  between  the 
parties.  Itfeither  can  assign  for  error  that  one  of  the  panel  has 
been  withdrawn  by  order  of  the  Court  without  adequate  caii<^s1^ 
(See  also,  People  v.  Ferris,  1  Abb.  Pr.  N.  S.  197 ;  Stewart  v.  State, 
1  O.  St.  68 ;  Eierce  v.  The  State,  18  N.  H.  655 ;  Thomas  v. 
State,  27  Geo.  296.)  Thus,  it  appears,  in  many  instances, 
parties  Tiot  positively  disqualified  imder  the  law,  yet-  in  fact, 
not  qualified  or  fitted  to  discharge  the  duties  of  jurors  in  the 
given  case,  and  in  some  cases  where  there  was  really  no  sort 
of  objection,  Courts  have  discharged  them  in  the  exercise  of 
their  discretion,  and  their  action  has  been  affirmed  on  appeal. 
^o  case  to  the  contrary,  other  than  as  cited,  has  been  brought 
to  our  notice. 

In  all  the  counties  of  this  State  but  six,  a  want  of  sufficient 
knowledge  of  flie  language  in  which  the  proceedings  are  had, 
is  an  absolute  disqualification.  In  those  six  counties,  such  want 
of  knowledge  of  .the  language  is  not  a  legal  disqualification 
which  entitles  a  party  to  have  a  juror  excluded,  but  still  it  is 
for  the  Court  to  say,  under  the  circumstances  existing  at  the 
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time,  whether  it  is  proper  that  a  party  ignorant  of  liie  language 
should  be  excused.  If  there  are  parties  summoned  as  jurors, 
speaking  two  or  more  different  languages,  who  cannot  commu- 
nicate with  each  other,  it  ia  obviously  improper  that  they 
should  sit  together  upon  the  same  jury.  There  would  be  no 
means  by  which  they  could  communicate  with  each  other  in  the 
jury  room. 

In  this  case  there  is  no  complaint  ihat  the  defendant  wad 
not  tried  by  a  jury  of  good  and  lawful  men;  and,  while  we 
do  not  say  that  a  judgment  would  not  be  reversed,  where  a 
Court  arbitrarily,  or  wilfully  rejects  a  juror  not  disqualified 
under  the  provisions  of  the  statute,  without  any  reasonable 
groimd  upon  which  to  base  its  action,  yet,  in  this  case,  there 
is  some  reasonable  groimd  for  the  action  of  the  Courts  and 
there  is  nothing  disclosed  in  the  record  to  show  that  the  dia- 
eretion  of  the  Court  was  not  soundly  exercised. 

Judgment  affirmed  and  District  Court  directed  to  appoint  a 
day  for  carrying  the  judgment  into  execution. 


m  THE  MATTER  OF  J.  B.  BROWN. 

OoMumnMT  TO  Pbxson. —  No  other  authority  or  warrant  for  tho  detentloa  of  •* 
prlioner  la  required  than  a  certified  copy  of  the  jndgment  rendered  agalni^ 


BnfTKMCB  ON  Puuk.  OF  GuiunT  OF  l£uBo>B.-^If  a  defendant  pleada  ffolltj  to 
an  Indictment  for  murder  which  doea  not  specify  the  degree,  and  the  Court 
Imposes  a  sentence  of  confinement  In  the  State  PrisoOt  the  judgment  la  I4>t 
a  nullity,  for  the  preanmptlon  !■  that  the  Court  hf  titlBwrny  aaetrtmtad 
the  degree  of  the  crime. 

Application  to  the  Supreme  Court  for  disehaige  on  haleas 
corpus. 

/.  8.  Broivn,  for  Petitioner. 

/.  0.  McCuUough,  Attomeif-Oeneral,  against  the  discharge. 
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By  the  Court,  Shaiteb,  J. : 

It  appears  by  the  return  that  the  confinement  of  the  peti- 
tioner in  the  State  Prison  is  by  virtue  of  a  certified  copy  of  a 
judgment  rendered  against  him  on  a  plea  of  '^guilty"  to  an 
indictment  for  murder,  by  -which  judgment  the  petitioner  was 
sentenced  for  said  offense  to  twenty  years  imprisonment.  No 
other  authority  or  warrant  for  the  detention  of  the  prisoner  is 
required  by  law  than  such  certified  copy.  We  held  In  the 
Matter  of  Edward  Ring^  28  Cal.  247,  that  the  offense  of  which 
a  person  accused  of  crime  had  been  convicted,  should  be  stated 
in  the  entry  of  the  judgment,  but  the  counsel  is  mistaken  in 
Bup])osing  that  the  judgment  against  the  petitioner  does  not 
conform  to  this  requirement* 

It  is  urged  that  as  the  indictment  was  for  murder  without 
any  specification  of  degree,  that  the  plea  of  guilty  was  of 
murder  in  the  first  degree  —  a  capital  offense  —  and  that  the 
sentence,  therefore,  is  a  nullity  upon  its  face.  But  under  the 
twenty-first  section  of  the  Act  relating  to  crimes  and  punish- 
ments, "  if  a  person  indicted  for  murder  shall  be  convicted  on 
confession  in  open  Court,  the  Court  shall  proceed  by  esamina- 
tion  of  witnesses  to  determine  the  degree  of  the  crime,  and 
give  sentence  accordingly.''  We  must  intend  that  this  rule 
was  observed  by  the  Court  on  the  conviction  of  the  petitioner 
upon  confession,  and  that  the  Court,  on  the  testimony  sub- 
mitted, determined  the  offense  to  be  murder  of  the  second 
degree,  and  sentenced  accordingly. 

The  prayer  of  the  petitioner  must  be  denied,  and  it  is  so 
ordered. 


i 


HENET  BLAIR  v.  JAMES  H.  HAMILTON. 

Bum  ov  Fjlcts  oh  Cbtiobaxxw  Wh«ii  a  caM  Is  tevvglit  trom  aa  Inferloc 
Cirart  or  trllranal  to  tbo  Snpremo  Court  by  certiorari.  If  all  the  facts  apon 
wbleta  the  Court  below  acted  are  not  tn  the  record,  tha  Baprems  Coort  maj 

'[r  ffsqalre  the  Court  below  to  certify  such,  fscti.  o.     ' 
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lOBic. —  The  retarn  of  a  finding  of  facts  made  hj  a  County  Judge  to  a  writ  of 
certiorari,  eonstltotea  a  part  of  the  record  within  the  meaning  of  the  four 
hundred  and  sixty-third  section  of  the  Practice  Act,  though  the  finding  Is 
not  made  until  the  next  term  after  the  testimony  is  taken  and  the  order  or 
Judgment  based  on  It  Is  made. 

BmnrriBB  ok  Affbal  Bond. —  A  party  who  excepts  to  the  sufllelency  of  sureties 
on  an  appeal  bond  may  waive  their  justification. 

Waitbe  of  Justification  of  Snasnss. —  If  the  sureties  on  an  ^peal  bond 
are  excepted  to  and  appear  before  the  Justice  to  Justify,  snd  the  party 
excepting  then  states  before  the  Justice  that  he  knows  the  sureties  to  be 
good,  and  only  excepted  because  his  attorney  told  him  to  do  so»  this  Is  a 
waiver  of  Justification. 

■viDBNcx  OF  What  Occubbbd  bbfosk  Jnsncn. —  When  a  question  arises  In 
the  County  Court  on  an  appeal  from  a  Justice's  Court,  as  to  the  Jurlsdle- 
tlon  of  the  County  Court,  the  County  Court  may  take  testimony  outside  the 
record  transmitted  by  the  Justice  as  to  what  occurred  after  filing  the  under- 
taking and  notice  of  appeal,  and  may  also  take  testimony  as  to  what  oc- 
curred before  that  time,  If  the  Justice  has  omitted  to  make  the  requisite 
entries  in  his  docket 

liWTica'B  DocKXT  AS  BTioKfCB* —  A  Justlco's  dockot  Is  Only  primary  eridence, 
and  Its  omissions  may  be  supplied  from  other  sources  when  necessary. 

Cebtiorabi  to  the  County  Court  of  Sacramento  Counly. 
The  facts  are  stated  in  the  opinion  of  the  Court 
M.  C.  Tilden,  for  Petitioner. 
James  W.  Coffroih,  for  Eespondenfc 

By  the  Court,  Sandebson,  J.: 

This  action  was  brougjit  in  the  Court  of  a  Justice  of  the 
Peace  in  Sacramento  County,  was  tried  and  final  judgment 
rendered  for  the  defendant  Thereafter,  and  within  the  time 
prescribed  by  law,  the  plaintiff  took  an  appeal,  by  filing  and 
serving  a  notice  of  appeal  in  all  respects  sufficient  in  law,  and 
in  due  time  thereafter  filing  a  bond  in  due  form.  Within  five 
days  after  the  filing  of  the  imdertakiTT*  the  defendant  excepted 
to  the  sufiiciency  of  the  sureties,  as  provided  in  the  six  hun- 
dred and  twenty-eighth  section  of  the  Practice  Act  The 
sureties  did  not  justify  before  the  Justice  upon  notice  to  -the 
adverse  party  within  five  days  thereafter,  as  provided  in  the 
section  already  cited.  Nevertheless,  the  Justice  transmitted 
the  case  to  the  County  Court,  and  it  was  placed  upon  the  cal- 
endar of  that  Court  for  triaL    Thereupon  the  defendant  moved 
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the  Court  to  dismiss  the  appeal  upon  the  groimd  that  the  faU- 
ure  of  the  suretieB  to  justify,  on  notice,  rendered  the  under^ 
taking  inoperative  and  left  the  appeal  without  the  support  of 
an  undertaking,  or,  in  the  language  of  the  statute,  '^  as  if  no 
undertaking  had  been  given.''  This  motion  was  based  upon' 
the  notice  of  the  defendant  excepting  to  the  sufficiencj  of  the 
sureties,  accompanied  bj  an  affidavit  of  the  defendant  showing 
service  of  the  notice  and  the  subsequent  action  of  the  Court 
and  the  parties  in  the  premises.  According  to  this  affidavit 
the  notice  was  left  by  the  defendant  with  the  Justice,  to  be 
served  by  him  on  the  plaintiff,  and  the  Justice  served  the 
seme,  with  a  further  notice  that  he  would  take  the  justificar 
tion  of  the  sureties  at  a  certain  time  therein  specified;  that 
the  plaintiff  and  defendant  appeared  before  the  Justice  at  the 
time  appointed,  and  that  the  Justice  then  asked  the  plaintiff 
if  he  declined  to  have  his  sureties  justify,  and  he  replied  that 
he  did,  stating  in  addition  that  he  would  not  ask  his  sureties 
to  come  up  there  any  more,  and  that  he  had  done  all  he  in- 
tended to  do  in  reference  to  the  undertaking;  that  the  defend- 
ant was  never  notified  that  the  sureties  would  justify,  and  that 
they  never  did  justify;  and  further,  that  the  plaintiff  never 
filed  any  other  undertaking  in  lieu  of  the  one  to  which  eac*- 
ccption  was  taken. 

Keith  or  the  notice  of  .appeal  nor  the  undertaking  had  been 
indorsed  as  filed  by  the  Justice,  but  the  entries  in  hie  docket 
showed  the  dates  at  which  they  were  respectively  deposited 
with  the  Justice.  The  Court  ordered  the  Justice  to  indorse 
them  as  filed  of  the  dates,  respectively,  as  entered  in  his  docket 
and  denied  the  motion.  It  appears  from  the  recitals  in  the 
order  of  the  Court  denying  the  motion  to  dismiss,  that  the 
Justice  and  the  defendant  were  examined  as  witnesses  tottch- 
ing  the  questions  of  fact  involved  in  the  motion,  but  the  Court 
did  not  at  that  time  draw  up  any  finding.  Subsequently,  how- 
ever, but  at  the  next  term,  the  Court  prepared  a  finding  of 
farts,  with  conclusions  of  law,  and  ordered  it  to  be  filed  in 
the  case  as  of  the  date  at  which  the  motion  had  been  heard. 

13ia  finding  is  in  subataocetibat  ieifter  the. plaintiff  had  bees 
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served  with  the  notioe  of  the  defendant  excepting  to  the  sure- 
ties, he  produced  one  of  them  before  the  Justice,  the  eth» 
being  within  call,  for  the  purpose  of  having  thesn  justify. 
That  thereupon  the  JufiticOi  of  his  own  will,  in  the  presence 
of  the  defendant,  refused  to  swear  the  sureties  on  the  ground 
that  both  he  and  the  defendant  knew  them  to  be  good.  That 
the  defendant  assented  to  this,  saying  that  he  knew  them  to 
be  goody  and  that  he  only  served  the  notioe  requiring  them  to 
justify  because  his  attorney  had  prepared  it  and  directed  him 
to  do  so.  And  that  thereupon  the  parties  all  left  without  any 
justification  being  taken.  In  view  of  these  f  aots^  the  Court 
held  that  defendant  had  waived  a  compliance  with  his  notice 
on  the  port  of  the  plaintiff,  and  so  denied  the  motion  to  dia- 
misa 

The  case  has  been  brought  here  by  certiorari,  and  we  are 
asked  to  reverse  the  order  and  dismiss  the  appeal  up<m  the 
ground  that  the  Cfourt  below  has  exceeded  its  jurisdiction* 

It  is  first  insisted  on  the  part  of  the  defendant  that  in  pass- 
ing upon  the  question  before  us  no  resort  can  be  had  to  the 
finding  of  facts  upon  the  ground  that  the  same  constitutes  no 
part  of  the  record,  for  the  reason  that  it  was  not  prepcued  and 
filed  until  the  next  term  of  the  Court,  at  which  time,  as  is 
claimed,  the  Court  had  lost  all  jurisdiction  of  the  casa  If  the 
finding  be  disregarded  the  result  would  be  the  same,  as  will 
presently  appear;  but  were  it  at  all  neoessaiy  that  we  should 
be  put  in  possession  of  the  facts  in  view  of  which  the  Court 
below  acted,  and  which  are  not  technK$aIIy  of  record,  it  would 
be  competent  for  this  Court  to  require  the  Court  below  to 
certify  such  facts  in  its  return  to  the  writ.  In  many  cases 
juriscUctional  facts  may  not  appear  of  record,  either  by  failure 
of  the  inferior  Court  or  officer  to  follow  the  requirements  of 
the  law  and  make  them  of  record,  or  because  the  law  itself 
does  not  require  it  to  be  done.  In  such  cases  this  Court,  and 
all  other  Courts  having  jurisdiction  to  review  and  correct  the 
proceedings  of  inferior  Courts,  wduM  be  .powerless,  unless  it 
can  compel  the  inferior  tribunal  to  certify  to  this  Court  not 
only  what  b  technioaUj  deoeunkunated  the  reeord,  but  such 
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facta,  or  the  evidence  of  them,  as  xaay  be  necessaiy  to  deter- 
mine whatever  questions  as  to  the  jurisdiction  of  the  inferior 
tribunal  may  be  involved,  and  the  grossest  abuses  of  power^ 
to  the  great  reproach  of  the  law,  might  be  perpetrated  with 
impunity  and  without  the  possibility  of  a.  remedy.  But  W6 
need  not  dwell  upon  this  point,  for  it  has  been  directly  decided 
in  the  case  of  Whitney  y.  Board  of  Delegates  of  the  San  Fran- 
CISCO  Fire  Department,  14  Cal.  479,  and  Lowe  v.  Alexander,  15 
Cal.  300.  Were  it  necessary,  therefore,  for  the  proper  dispo- 
sition of  this  case,  that  we  should  be  put  in  possession  of  the 
evidence  received  by  the  Court  below,  or  the  facts  in  view  o£ 
which  it  determined  the  question  of  jurisdiction,  this  Court 
would  have  required  that  Court  to  certify  the  same,  (Sec 
463,)  and  hence  being  here  there  can  be  no  question  as  to 
their  being  a  part  of  the  record  vnthin  the  meaning  of  the  four 
hundred  and  fifty-ninth  section  of  the  Practice  Aet  But^  as 
already  intimated,  the  finding  is  not  indispensable  to  a  pr<>per 
disposition  of  the  case,  for  the  record  itself,  aside  from  the 
finding,  shows  that  the  Court  acted  in  view  of  facts  not  dis- 
closed by  the  record,  which  was  sent  up  by  the  Justice,  and 
the  presumption  would  be  that  those  facts  were  sueh  as  to 
8uppK>rt  the  judgment  of  the  Court 

That  the  facts  show  a  waiver  on  the  part  of  the  defendant 
of  a  justification  on  the  part  of  the  sureties,  does  not  admit  of 
argument  To  hold  otherwise  would  enable  the  defendant  to 
take  advantage  of  his  own  wrong.  Nor  does  the  capacity  of 
the  defendant  to  make  the  waiver  admit  of  debate.  A  party 
may  waive  the  performance  of  an  act  intended  for  his  benefit 
and  security.  He  might  have  waived  a  bond  altogether,  an 
act  which  is  frequently  done,  much  more  a  justification  of  the 
sureties.  But  it  is  claimed  that  the  County  Court  had  no 
power  to  take  testimony  outside  of  Ae  record  which  was  trans- 
mitted by  the  Justice,  and  this  brings  up  the  only  substantial 
question  involved  in  the  case. 

In  taking  this  position,  counsel  overlooks  the  fact  that  be 
convicts  himself  of  a  solecism,  for  in  laying  a  foundation  foe 
his  motion  he,  by  implication  at  least,  asked  the  Court  to  dol 
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the  very  thing  of  which  he  now  oomplaiii&  There  was  noth- 
ing in  the  record  which  was  sent  up  to  the  Comity  Oourt 
bearing  upon  the  question  of  the  justification  of  the  sureties^ 
except  the  bald  notice  of  the  defendant  that  he  eorcepted  to 
them,  which  had  been  filed  by  the  Justice  as  a  paper  in  the 
case.  There  was  nothing  to  show  that  it  had  ever  been  served 
upon  the  plaintiff.  Hence,  in  order  to  make  the  question  with 
which  the  Counly  Court  dealt  and  which  we  are  reviewing, 
counsel  was  compelled  to  go  outside  of  the  record  and  make 
proof  of  a  material  fact  On  the  face  of  the  record  as  it  came 
up,  the  County  Court  would  have  been  compelled  to  hold  that 
the  notice  had  never  been  served,  and  that  therefore  the  plain- 
tiff had  never  been  put  upon  the  justification  of  his  sureties, 
and  hence  that  the  appeal  had  been  perfected  according  to 
law.  If  it  was  competent  for  the  defendant  to  offer  evidence 
of  facts  dehors  the  record,  for  the  purpose  of  showing  a  want 
of  jurisdiction,  it  was  for  the  same  reason  competent  for  the 
plaintiff  to  do  the  like,  for  the  opposite  purpose. 

At  the  argument  we  were  under  the  impression  that  the 
facts  of  which  proof  was  made  in  the  County  Court  were 
required  to  be  entered  in  the  Justice's  docket^  and  hence  there 
might  be  some  ground  for  claiming  that  his  docket  was  the 
only  evidence  to  which  the  Court  could  look,  but  upon  an 
examination  of  the  statute  we  find  that  such  is  not  the  case. 
(Sec.  604.)  The  last  acts  which  the  Justice  is  required  to 
enter  in  his  docket  are  the  filing  of  the  notice  of  appeal  and 
the  appeal  bond.  Of  the  subsequent  proceedings  he  is  not 
required  to  keep  a  record — from  which  it  results  that  when 
subsequent  proceedings  are  had  and  it  becomes  material  for 
any  purpose  to  ascertain  what  they  were,  a  resort  must  be 
had  to  extrinsic  evidence.  But  were  it  otherwise,  and  the 
Justice  should  omit  to  make  the  requisite  entries,  the  result 
would  be  the  same,  for  the  record  kept  by  the  Justice  is  not 
the  only  evidence  of  what  was  done.  The  statute  only  makes 
the  docket  primary  evidence  —  from  which  it  follows  that  its 
omissions  may  be  supplied  from  other  sources  when  it  becomes 
necessary.    (Sec  606.) 
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Bofubtleas  in  eases  like  the  present  the  more  regular  course 
mmld  be  for  opposing  counsel  to  suggest  llie  absence  of  mate* 
rial  facts  and  ask  the  Court  for  an  order  upon  the  Justice  to 
certify  the  same  fully,  but  we  see  no  fatal  objection  to  the 
course  ^ich  was  pursued  in  this  case.  The  Justice  was 
called  as  a  witness  and  the  facts  ascertained  in  that  way. 

It  results  that  the  County  Court  did  not  err  in  receiving 
extrinsic  evidence  or  in  the  legal  conclusion  whidi  was 
reached. 

The  order  denying  the  motion  to  dismiss  the  appeal  is 
affirmed. 


i 


Sawtbb,  J.,  concurring  speciaHj. 
I  concur  in  the  judgment 


JAMES  HILL  V.  T.  L.  GBIGSBT,  ahd  J.  W.  SMITTLE. 

ArtkCBumm. —  The  Tentfor  of  real  eitate  cftimot  tek*  out  aa  attaebmtnt  for 
vniMid  pnrehaM  money.  If  he  can  enforce  a  lien  for  aoeh  irarehaae  money. 
It  mattera  not  whether  snch  Hen  la  one  which  Conrta  of  equity  wlU  enforea 
In  faTor  of  a  vendor,  or  whether  It  la  one  created  by  contract 

tarn  ov  ynn>OB>— The  vendor  of  real  eatate  haa  a  Hen  on  the  aame  for  the 
vnpald  pnrchaae  money,  and  anch  lien  attachea  to  the  land  equally  whether 
It  has  been  conTeyed  to  the  vendee  or  is  only  contracted  to  be  conveyed. 

Whsh  ATTACHicnrr  cahnot  Taaim.— An  attachment  eannot  laane  when  the 
plaintiff  haa  a  lien  to  eecnre  hla  debt,  and  it  mattera  not  whether  the  Uen 
la  one  recognised  by  Courts  of  equity  or  la  one  of  atatutory  origin  aatf 
resttng  In  contract 

IDBM. —  If  the  plaintiff  has  a  lien  to  aecure  hla  debt  on  property  out  of  tbia 
State,  an  attachment  cannot  laana. 

Laws  ov  ANOTHna  Statb. —  In  the  absence  of  proof  on  the  subject  the  pre- 
sumption Is  that  the  lawa  of  another  State  are  the  same  aa  thoae  of  this 
State. 

Appxai.  from  the  District  Oourt^  Serenth  Judicial  District^ 
County  of  Napa. 

The  plaintiff  appealed  from  an  order  discharging  the  attadh 


The  other  facts  are  stated  in  the  opinion  of  the  Oourt 
Bayle  dk  Pendegast,  for  Appellant 


» 
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The  mortgage,  lien,  or  pledge  mentioned  in  section  one 
hmidred  and  twenty  of  the  Practice  Act,  Ine  existence  of 
which  permits  the  issuance  of  an  attachm^it,  is  a  legal  mort^ 
g;age  —  a  conveyance  of  lands  by  the  debtor  as  a  security  for 
the  debt  It  is  a  solecism  to  say  that  plaintiff  has  a  lien  on 
the  property  and  at  the  same  time  is  invested  mth  the  l^al 
title.  When  the  statute  says  "  mortgage ''  it  means  a  mort- 
gage founded  on  contract  Ih  this  case  there  was  not  even  an 
equitable  "  mortgage."  Bouvier  says :  "  An  equitable  mort- 
gage of  land  is  where  the  mortgagor  does  not  convey  r^u- 
larly  the  land,  but  does  some  act  by  which  he  manifests  his 
determination  to  bind  the  same  for  a  security  of'  a  debt 
An  agreement  in  writing  to  transfer  an  estate  as  a  security  for 
the  payment  of  a  sum  of  money  borrowed,  or  even  a  deposit 
of  title  deeds  and  a  verbal  agreement  will  have  the  same  effect 
of  creating  an  equitable  mortgage."  (2  Bouvier's  Law  Die 
190;  1  Rawle,  828;  3  Wheaton,  284;  1  Cox,  211.)  The 
bond  in  question  contains  none  of  the  elements  of  an  equitable 
mortgage.  The  case  of  Sparks  v.  Hess,  15  OaL  188,  is  not  in 
point,  for  in  that  case  there  was  a  written  agreement  signed 
by  the  respective  parties.  Here  the  bond  was  signed  by 
appellant  alone,  and  for  the  sole  benefit  and  indemnity  of 
respondents.  It  is  not  a  ease  of  dependent  covenants  or 
mutual  stipulations.  Appellant  has  the  right  to  sue  at  law 
upon  the  notes.  Has  he  not  then  the  legal  right  to  invoke 
the  statutory  remedy  by  attachment?  The  obligation  to  pay 
the  notes  is  absolute  and  unconditional  and  independent  of  the 
bond« 

If  the  notes  in  suit  are  to  be  regarded  as  having  been  made 
in  the  State  of  Kevada,  then  the  lien  must  depend  on  the  laws 
of  that  State.  Judge  Story,  in  his  Conflict  of  Laws,  section 
four  hundred  and  twenty-f our,  says :  "  And  here  the  general 
principle  of  the  common  law  is  that  the  laws  of  the  place 
where  such  property  is  situated,  exclusively  gbVem  in  respect 
to  the  rights  of  the  parties,  the  modes  of  transfer,  and  the 
solemnities  which  should  accompany  them."  (14  Vesey,  64L, 
and  Elliott  Y.  Lord  Monto,  6  Madd.  16.)    From  this  doctrine 
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it  is  obvions  that  the  Practice  Act  of  this  State,  in  respect  to 
attaclimentSy  oannot  be  made  to  apply  to  liens,  express  or 
implied,  upon  real  estate  situate  in  a  foreign  State. 

0.  EarUan,  and  T.  /•  Tucker,  for  Bespondents. 

Appellant  was  a  vendor  of  real  estate,  who  had  retained  the 
legal  title  as  security  for  the  purchase  money.  As  such  he 
had  a  yendor's  lien.  {Oovlden  t.  BuckaUw,  4  CaL  107; 
SparTcM  y.  Hess,  16  Gal.  192 ;  Tcuylar  v.  Kinney,  20  Gal.  618.) 
A  lien  is  simply  a  right  to  possess  and  retain  property  imtil 
some  charge  attaching  to  it  is  paid  or  discharged.  The  ven- 
dor is  treated  in  equity  as  the  equitable  owner  of  the  land. 
The  statute  uses  the  most  comprehensive  terms  to  embrace 
every  species  of  securily,  viz:  ^^Any  mortgage,  lien,  or  pledge, 
en  real  or  personal  properfy."  This  includes  every  lien, 
whether  existing  in  or  out  of  the  State,  or  whether  a  lien 
created  by  contract  or  operation  of  law. 

By  the  Obnrt,  Bihodxs,  J.: 

Appeal  from  an  order  of  the  Oounty  Judge  discharging  an 
ittadbmeiKt  It  appears  from  the  papers  on  which  the  motion 
was  based,  that  the  plaintiff  sold  to  the  defendants,  Grigsby 
and  Smittle,  the  undivided  half  of  a  quartz  mill  and  certain  real 
estate  situated  in  the  State  of  Nevada,  for  the  sum  of  eighteen 
Aousand  dollars;  that  the  plaintiff  executed  to  the  defendants 
a  bond  conditioned  for  the  conveyance  of  the  property,  upon 
their  making  payment  of  the  purchase  money;  that  the  prom- 
isBory  notes  in  suit  were  given  by  the  defendants  for  a  part  of 
the  purchase  money;  that  the  bond  was  executed  and  delivered 
hy  die  plaintiff  to  Origsby,  in  this  State ;  that  at  the  same  time 
Grigsby  signed  the  notes  and  delivered  them  to  the  plaintiff; 
that  Smittle  executed  and  delivered  the  notes  to  plaii^tiff  ia 
the  State  of  Nevada.  The  notes  are  dated '  at  Waahee^^ty, 
in  the  State  of  Nevada,  but  no  place  of  payment  is  speeified 
«ithflr  IB  the  notes  or  ia  the  bond*    The  ptendses  have  JOfot 


i 
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been  eonTeyed  to  the  defeodants.  The  attachment  was  levied 
on  the  property  of  Grigsby.  Smittle  was  not  aenred  with 
process,  nor  was  any  properly  of  his  attached* 

Grigsby  moved  to  discharge  the  attachment  on  two  grounds : 
first,  because  the  notes  were  secured  by  a  lien  upon  real  prop- 
erty ;  second,  because  the  notes  were  made  and  payable  in  the 
State  of  Nevada.  The  motion  to  discharge  the  attachment  was 
sustained  on  both  grounds. 

It  is  provided  by  section  one  hundred  and  twenty  of  the 
Practice  Act  that  an  attachment  may  issue:  ^'First>  in  an 
action  upon  a  contract  express  or  implied  for  the  direct  pay- 
ment of  money,  which  contract  is  made  or  is  payable  in  this 
State,  and  is  not  secured  by  a  mortgage,  lien  or  pledge  upon 
real  or  personal  property ;  or,  if  so  secured,  that  such  security 
has  been  rendered  nugatory  by  the  act  of  the  defendant'' 
The  defendant  claims  that  the  plaintiff  holds  a  vendor's  lien 
upon  the  premises  sold,  which  serves  as  a  security  for  the  pay- 
ment of  tiie  purchase  money. 

It  is  a  familiar  doctrine  of  Courts  of  equity  that  ihe  vendor 
of  real  estate,  after  an  absolute  conveyance,  retains  a  lien  for 
the  unpaid  purchase  money;  and  Judge  Story  says:  "This 
lien  of  the  vendor  of  real  estate  for  the  purchase  money  is 
wholly  independent  of  any  possession  on  his  part,  and  it 
attaches  to  the  estate  as  a  trust  equally,  whether  it  be  actu- 
ally conveyed  or  only  be  contracted  to  be  conveyed.''  (2  Sto. 
Eq.  Juris.  Sec.  1,218.)  The  question  is  very  fuUy  considered 
by  l£r.  Chief  Justice  Field  in  Hess  v.  Sparks,  16  Oal.  192, 
which  was  a  suit  to  enforce  the  vendor's  lien,  the  contract  of  sale 
remaining  unexecuted.  It  was  there  said,  after  defining  the 
character  of  the  lien  held  by  the  vendor  after  a  conveyance,  and 
holding  that  the  vendor,  when  the  contract  of  sale  remained 
unexecuted  on  his  part,  also  possessed  a  lien :  "  Li  t^e  present 
case  the  vendors  have  retained  the  legal  title,  and  evidently  as 
security  for  the  purchase  money.  Their  position  is  in  most 
respects  similar  to  what  it  would  have  been  had  they  executed 
a  conveyance  to  the  vendee  and  taken  from  him  a  mortgage 
upon  the  property.     ▲  mortgage  is  in  form  a  conveyance  of 
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the  legal  titles  though  intended  only  aa  a  security  for  the  debt. 
Here  the  title  is  retained  by  the  vendors  for  a  similar  pnrpoee 
of  security.''  In  Salmon  v.  Hoffman,  2  CaL  138^  the  vendee 
sought  a  rescission  of  the  contract  of  sale,  but  the  Court  held 
that  the  vendors  were  entitled  to  their  equitable  lien  for  the 
payment  of  the  purchase  money.  The  same  doctrine  was 
announced  in  Truebody  v.  Jacobson,  2  CaL  269;  GovJdin  v. 
BucJcdlew,  4  CaL  111;  Ellis  v.  Jeans,  7  CaL  415;  Taylor 
v.  McKinney,  20  Cal.  618 ;  Baum  v.  Origsby,  21  CaL  177 ;  and 
Willis  V.  Wozencraft,  22  CaL  607.  The  point  was  directly 
involved  in  a  part,  though  not  in  all  of  those  cases;  and 
although  it  may  be  a  matter  of  regret  that  the  Court 
had  not  adhered  to  the  easy  and  plain  rules  of  the  Statute 
of  Frauds,  the  doctrine  may  now  be  regarded  as  firmly 
settled  in  this  State,  so  far  as  it  depends  on  the  action  of  the 
Courts. 

The  vendor's  lien  constitutes  a  lien  within  the  words  of  sec- 
tion one  hundred  and  twenty.  But  the  plaintiff  insists  that 
the  lien  contemplated  by  the  statute  is  one  of  '^  statutory  origin 
and  resting  in  contract/'  and  not  one  '^  known  only  to  and  recog- 
nized by  Courts  of  equity."  It  is  sufficient  to  say,  without 
considering  the  origin  or  elements  of  a  vendor's  lien,  that  the 
statute  has  made  no  specification  of  the  character  of  the  liens 
neoessary  to  fill  the  requirements  of  the  section,  and  the  Court 
is  not  authorized  to  make  any  discrimination  in  favor  of  or 
against  any  particular  kind  of  lien. 

It  is  further  objected  that  the  property  on  which  the  lien 
rests  is  not  within  this  State.  The  statute  has  not  declared 
the  limitation  suggested  by  counsel,  and  no  sufficient  reason 
occurs  to  us  why  the  restriction  should  be  made.  A  lien  is 
none  the  less  a  securily  because  the  property  covered  by  it  is 
without  the  jurisdiction  of  the  Courts  of  this  State,  and  it 
may  be  equally  or  more  valuable  to  the  creditor  there  than  it 
would  be  if  the  property  were  in  this  State.  The  policy  that 
seems  to  have  dictated  the  statute  is  that  the  creditor,  having 
a  securitjy  for  hit  dd>t  bj  way  of  a  mortgage,  lien,  or  pledge, 


i 


I 


58  Hill  v.  Qbj  ,    .f^^ 

Opinion  of  the  Cor  ^"'*'**^ 


as  U 


been  conveyed  to  the  defends  ffordei* 

on  the  property  of  Grigsb 

process,  nor  waa  any  prope'  ^. 

Grigsby  moved  to  disc'         \ 
first,  becanae  the  notes     \  \     \  ^ 
erty;  second,  because    ^  ''^  \ 
State  of  Nevada.    T  [^l 
aostained  on  both    *  \* 

It   is  provided  '  ?  __^ 

Practice  Act  th  ,  * 
action  upon  a 

ment  of  mor  -^  ^*  JIM  TL 

State,  and 

resl  or  T>r  ^  aa  Indictment  for  tteallng  monej  fklls  t^  Hg. 

real  or  pr  mfflclent  particularity,  the  objection  shoald  bo  takes 

has    bee  ^  not  eo  taken  Ir-walTOd. 

The  d'  ./AifT. —  If   property    la   atolen   wbDe   am  employl^   of   the 

Unon  ^arge  of  It,  and  another  person  la  charged  with  the  larceny, 

cotloB  are  not  bonnd,  on  hie  itrlal,  to  can  as  a  wltnen  each  employ^. 
^^"^        ^^  ^  CHIMB. —  Confeaslons  which  ace  entirely  Toluntary  when  made, 
f<Iints8lhle  In  evidence,  even  If,  on  a  prior  occasion,  some  promise  of 
r  ^  Bo^  ^^^^  TiVQUi^  and  which  had  ceased  to  be  operatlre^  had  been  made 

l!  isdace  the  accused  to  confess. 
0ioife   nr  BviDnNca. —  The  question   as   to   th«  admissibility   of  eon* 
"l^ons  Is  one  for  the  exercise  of  a  sound  Judicial  discretion*  to  be  guided 
l^j  the  circumstances  of  each  particular  case. 
^MVt  Stolsx. —  On  a  trial  for  a  larceny  of  gold  and  sIlTer  coin,  the  identity 
0f  the  money  stolen  with  that  found  on  the  defendant  la  «  Question  of  fact 
Cor  the  Jury. 
lUua  IN  iNDicnoNT.-— If  a  defendant  la  Indicted  by  a  wrong  name,  and  so 
states  when  asked,  and  gives  his  true  name,  the  true  name  may  be  anl^ 
fltltuted,  end  subsequent  proceedings  had  In  the  tme  namob 

'  Afpsax*  from  the  County  Court,  Sierra  County. 

The  defendant  was  employed  as  a  porter  by  one  Meamy,  a 
saloon  keeper  at  DownieviUe,  Sierra  County.  Mr.  Meamy 
left  his  saloon  in  charge  of  his  barkeeper  late  Saturday  even- 
ing, and  did  not  return  until  11  o'clock  ▲.  K.  the  next  day. 
When  he  left  he  placed  a  tin  box  containing  two  hundred  and 
thirty-five  dollars  and  seventy-five  cents  in  gold  and  silver 
coin,  in  his  safe.  The  key  of  the  safe  was  in  a  sugar  bowL 
tWhea  he  returned  the  next  morning  the  tin  box  had  been 
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out  of  the  s»  1   sj^^^^j^  ^^  jj^^^^  ^ 

18  gone.  /       ^ 

'^^  ^'  ^/     itiiged  the  defend- 

/  fc"^  Tild  return  the 

^^,  '*^;imgo,  butif 

^^'^  1^  Defendant 

Upon  remov  S   ^^  ^^^ 

arbed  nnder  it,  and  npon  ^^^  ^jj 

«;«ui  containing  two  hundred  and  nit  .^^  ^ 

cents.    When  defendant  was  first  arrestew,  ^^ 

placed  in  jail,  and  before  the  money  was  fom*  ^^^ 

took  him  into  the  saloon,  and  Mr.  Meaiaj  made  lu.  ^ 

promises  if  he  would  confess. 

In  the  latter  part  of  the  day,  and  after  the  money  had  \)e,.^^ 
found,  Mr.  Meamy  went  to  the  jail  and  saw  the  defendaixt 
who  then  made  the  oonfession  that  he  took  the  money  aai 
iras  a  fool  to  do  it  On  the  Monday  following  the  defendant 
made  the  confession  before  the  Justice.  The  money  found  )ii 
the  ground  and  that  given  np  by  the  woman  contained  about 
the  same  number  of  twenty  dollar  gold  pieces  as  were  stolen. 
The  indictment  described  the  money  as  ''gold  and  silver  cohi, 
the  personal  goods  of  N.  H.  Meamy,  of  the  value  of  two  hun- 
dred and  thirty-five  dollars  and  seventy-five  cents.'*  The  de- 
fendant took  the  objection  that  the  description  of  the  money  in 
the  indictment  was  insufficient^  on  motion  for  a  new  trial  and 
in  arrest  of  judgment 

On  the  trial  the  barkeeper  was  not  ealled  as  a  witness,  nor 
did  the  record  show  any  reason  why  he  was  not  called.    Thb 
defendant  was  convicted  and  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

James  A.  Johnson,  for  Appellant 

The  barkeeper  might  have  taken  the  money  and  ^ven  it  to 
the  defendant,  and  without  his  testimony  the  defendant  should 
not  have  been  convicted.  To  convict  the  defendant  without 
the  barkeeper's  testimony  is  to  assume  that  he  actually  stole 
the  money.     (Barbour's  Crim.  Law,  182-8.)     The  descrip- 
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tion  in  the  indictment  is  insufficient.  (People  v.  Ball,  14  Cal. 
101;  People  v.  Green,  15  Cal.  512.)  The  Court  erred  in 
admitting  the  confessions  of  defendant  (Barbour's  Crim. 
Law,  469;  State  ▼•  Phelps,  11  Ver.  116.) 

/.  G.  McCullough,  Attorney-General,  for  the  Peopla 

The  record  does  not  show  that  the  failure  to  call  the  bar- 
keeper was  made  a  point  below.  He  may  not  have  known 
anything  about  the  matter,  or  may  have  been  dead.  The  con- 
fession was  voluntary,  and  this  was  sufficient  to  send  the  case 
to  the  jury.  The  rule  laid  down  in  Barbour,  if  applicable  to 
the  facts  of  this  case,  is  not  well  founded  in  principle.  (2 
Bishop's  Crim.  Pro.,  Sees.  385,  707.)  The  objection  that  the 
indictment  did  not  sufficiently  describe  the  money  should  have 
been  taken  by  demurrer.  {People  v.  Josephs,  7  Cal.  129 ;  Peo- 
ple V.  Ball,  14  CaL  101;  People  v.  ShotweU,  27  Cal.  394; 
People  V.  GameU,  29  Cal.  622.)  The  fact  that  the  money 
had  been  taken  by  some  one  was  proved  by  other  testimony 
than  the  confession.  This  is  all  that  the  rule  requires.  (1 
Bishop's  Crim.  Pro.^  Sees.  600^  601;  People  v.  Linn,  23  CaL 
161.) 

By  the  Court,  Sawtxb^  J, : 

The  objection  to  the  indictment,  tifiat  the  money  stolen  is 
not  described  with  sufficient  particularity,  should  have  been 
taken  by  demurrer.  The  objection  to  the  sufficiency  of  the 
description  was  not  taken  in  the  mode  prescribed,  and  came 
too  late.  (People  v.  Shoiwell,  27  Cal.  401 ;  People  v.  Gameti, 
29  Cal.  626.)  The  facts  charged  are  sufficient  to  constitute 
an  ofFensa 

The  evidence  presented  by  the  people  was  sufficient  to  sus- 
tain the  verdict — to  prove  the  taking  as  well  as  the  felonious 
intent — and  it  is  no  objection  that  the  people  did  not  call  the 
Iwirkeeper,  either  on  the  ground  that  l^s  testimony  might  have 
made  the  case  stronger,  or  weaker.  If  the  defendant  sup- 
posed the  case  of  the  people  might  have  been  weakened  by 
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the  testimony  of  the  barkeeper,  he  was  himself  at  liberty  to 
call  him. 

Before  the  money  was  found,  the  owner  charged  the  defend- 
ant with  the  larceny,  and  told  him  if  he  would  return  the 
money,  or  tell  him  where  it  was,  he  would  let  him  go,  but  if 
he  would  not  he  would  have  him  put  in  jaiL  Defendant 
denied  any  knowledge  of  the  theft,  and  said  .the  owner  could 
put  him  in  jail,  or  cut  his  throat,  but  that  he  could  not  tell 
him  anything  about  it.  He  was  arrested  and  committed  to 
jail.  Subsequently,  after  the  money  had  been  found  secreted 
at  defendant's  residence,  and  defendant's  wife  had  also  been 
arrested  and  committed  to  jail,  and  while  he  was  in  jail,  the 
prisoner  was  again  asked  by  the  owner  if  he  took  the  money, 
and  he  answered  that  ^'he  did,  and  was  a  fool  to  do  so."  On 
his  examination  before  the  magistrate,  he  also  stated  that  he 
^'took  the  money  and  was  a  fool  for  doing  so,  but  that  he 
intended  to  replace  it."  These  declarations  were  admitted  in 
evidence  under  objection,  on  the  ground  that  soipe  benefit  had 
been  held  out  to  him  if  he  would  confess  before  the  money 
w^as  found,  and  before  he  had  been  arrested.  Undoubtedly, 
confessions  induced  by  hope,  or  fear,  based  upon  promises  or 
threats,  must  be  excluded.  Only  voluntary  confessions  of  the 
prisoner  are  admissible  in  evidence  against  him.  At  the  time 
the  declarations  admitted  in  evidence  were  made,  there  was 
no  threat  or  promise  made.  There  was  nothing  at  all  said  1^ 
way  of  inducement,  after  the  conversation  before  mentioned 
which  was  had  before  the  arrest,  and  before  the  money  had 
been  found.  The  promise,  then,  was,  if  the  prisoner  would 
return  the  money  or  tell  where  it  could  be  found,  he  would 
be  allowed  to  go,  but  if  he  did  not,  he  would  be  sent  to  jail. 
The  promise  related  to  the  finding  and  restoring  of  the  money 
which  the  owner  was  desirous  of  securing.  He  refused  to  tell 
anything  about  it,  was  arrested  and  committed  to  jail,  and  the 
money  subsequently  found  secreted  on  the  premises  occupied 
by  the  prisoner.  The  whole  object  of  the  promise,  and  the 
conditions  upon  which  it  had  been  made,  had  been  accom- 
plished without  defendant's  aid;  the  threatened  consequence 
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of  the  refusal  had  transpired  by  the  arrest  and  committal  of 
the  prisoner ;  the  money  had  been  f oimd  in  his  po8ses8i<«i,  and 
all  hope  of  escape  had  passed  Little  motive  for  further  denial 
Temained,  and  no  object  to  be  gained,  on  the  otheT  hand,  for 
siseking  a  confession.  The  Judge  below  was  of  opinion  that 
there  was,  under  the  circumstances,  no  motive  of  hope  or  fear 
induced  by  the  action  of  other  parties,  at  the  time  operating 
to  influence  the  defendant;  and  that  the  confession  of* the 
taking  was  voluntary.  And  this  is  one  of  the  class  of  ques- 
tions upon  which  the  Judge  is  to  exercise  a  judicial  discretion, 
to  be  guided  by  all  the  cSrcumstances  of  the  case.  (1  Oreen. 
Ev.,  Sec.  219.)  We  cannot  say  that  the  discretion  was  not  in 
this  instance  soundly  exercised.  The  testimony  corroborative 
of  the  declaration  was  ample,  and  even  sufficient  to  justify  the 
verdict  without  it  The  question  of  identity  was  for  the  jury 
to  determine  on  the  evidence;  and,  on  this  head,  there  could 
scarcely  be  a  case  of  a  more  satisfactory  identification,  where 
the  taking  is, not  witnessed  by  some  party,  or  where  the  coins 
have  not  some  special  mark  by  which  they  could  be  recog- 
nized. The  money  found  corresponded  very  nearly  in  the 
amount  and  lands  of  coin — gold  and  silver — and  diere  was 
among  the  coins  stolen  and  those  found  an  English  sovereign  — 
a  striking  coincidence  at  this  time,  when  sovereigns,  as  a  circu- 
lating niedium,  are  extremely  rara 

There  is  no  force  in  the  point  made  that  the  defendant  was 
indicted  under  the  name  of  Ah  Ki  and  tried  by  the  name  of 
Jim  Ti.  The  record  shows  that  on  arraignment  the  prisoner 
was  asked  if  the  name  in  the  indictment  was  his  true  name; 
that  he  stated  his  name  to  be  Jim  Ti ;  that  his  name  was  sub- 
stituted in  the  record,  and  the  subsequent  proceeding  had  in 
that  name,  as  provided  by  the  statute. 

There  is  no  other  point  anfficientfy  planaiUe  toxequire 
notice. 

Judgment  affirmed. 
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BzxKFT  VMM  TAZATiQir« — The  pfoptrty  9t  an  wvliipi  aad  diaHV 
able  Institatlont  which  are  supported  la  whol*  er  fei  part  hr  tha  Stated  li 
azempt  tnm  taxatton. 

Appkax  from  the  District  Court,  Fifteentk  Jndioal  Dittrieli 
City  and  County  of  San  Frandsoo. 

The  plaintiff  owned  real  estate  in  San  FranctsoOy  whieh  m 
1866  was  assessed  at  twenty-seven  thousand  dollars.  The 
defendant,  who  was  Tax  Collector,  enforced  the  payment  of  the 
tax  on  this  snm,  which  was  ei^t  hundred  and  thirty-seveii 
dollars. 

The  other  facts  are  stated  in  the  opinion  of  the  Ooart 

Nathan  Porter,  for  Appellant 
Baight  <£  Pierson,  for  Respondents 
By  the  Court,  SANDZRsoir,  J.: 

This  is  an  action  to  rfsoover  a  tax  paid  by  the  plaintiff  to 
the  defendant,  who  is  the  Tax  CoDector  of  the  City  and  County 
of  San  Francisco,  under  duress  and  protest.  The  plaintiff  had 
judgment  in  the  Court  below,  and  the  defendant  appeals. 

The  only  question  upon  which  we  are  asked  to  express  an 
opinion  is  whether  the  property  of  the  plaintiff  is  exempted 
from  taxation  by  the  following  language,  which  is  found  in 
the  third  subdivision  of  section  four  of  the  Revenue  Act  of 
the  2d  April,  1866  (Stat  p.  808):  "All  asylums  and.  charitable 
institutions  supported  in    whole  or  in  part  by  the  State/' 

The  Court  below  found  as  facts,  which  are  also  admitted  by 
the  appellant,  that  the  plaintiff  is  a  charitable  institution,  and 
that  the  property  upon  which  the  tax  in  question  was  levied 
was  used  by  the  plaintiff  solely  for  charitable  purposes;  and 
that  the  plaintiff  is  the  sune  institution  which  receive4  ftppn>- 
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priations  from  the  State  bj  virtue  of  Legislative  Acts  in  the 
yemrs  1862  (Statutes^  p.  435),  1868  (Statutes,  p.  SSI,)  1863-4 
(Statutes,  p,  415,)  1866-6,  (Statutes,  p.  679.) 

In  view  of  the  foregoing  facts  and  legislative  Acts,  the 
question  whether  the  property  of  the  plaintiff,  which  was  taxed 
in  this  case,  is  exempt  from  taxation  or  not,  does  not  admit 
of  argument 

Judgment  affirmed.  * 

Neither  Mr.  Justice  BHonn  nor  Mr.  Jnstioe  Shavtsb 
expressed  any  opinion. 


A.  B.  BOWERS  ATO  A.  0.  SWEETSER  v.  BOARD  OF 
SUPERVISORS  OF  SONOMA  COUNTY. 

Act  fttt  Map  of  Sonoma  ComiTT. —  The  Act  of  the  88th  of  lCU«h,  1SS8»  **  to 
anthoriie  the  Board  of  Soptniaors  of  Sonoma  Goimtj  to  approprlato 
money  for  a  map/*  is  not  mandatory  on  the  part  of  the  Board,  but  leaves 
the  matter  to  its  judgment 

CoNBTBucTioN  OP  AcT. —  If  an  Act  both  aathoriiee  and  empowera  and  makes 
It  the  duty  of  a  Board  of  Superylaors  to  contract  for  «  map,  11  win  not  be 
constroed  as  mandatory. 

Appuoatioit  to  the  Supreme  Court  for  a  ^rrit  of  mandate. 

The  Legislature  passed  the  following  Aet,  which  was 
approved  by  the  Oovemor,  March  SSth,  1863: 

*'An  Act  to  authobizs  thb  Boabb   of    Supbbvisobs  of 
Sonoma  Coumnr  to  appbopbiatb  Monby  fob  a  Map. 

"  The  people  of  the  State  of  Calif orrUa,  represerded  in  Senate 
and  Assembly,  do  enact  as  foUovm: 

^Seotiok  1.  The  Board  of  Supervisors  of  the  County  of 
Sonoma  are  hereby  authorized  and  empowered,  and  it  is  hereby 
made  their  duty  to  contract  with  A.  B.  Bowers  for  the  com- 
pletion and  publication  of  his  map  of  said  county,  and  to  pay 
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for  the  same  the  sum  of  five  thousand  dollars^  on  or  before  the 
deliyerj  to  ihem  of  twenty  copies  of  the  aforesaid  map. 
''Ssa  2.     This  Act  shall  take  effect  immediately.'' 

The  petition  set  forth  that  immediately  after  the  passage  of 
said  Act,  and  in  piursuance  of  its  provisions,  the  petitioner. 
Bowers,  commenced  the  compilation  of  a  map,  and  (m  the 
8th  day  of  November,  1866,  said  map  was  completed  and 
published  in  pursuance  of  said  Act  That  on  the  14th  day  of 
November,  1866,  he  tendered  to  said  Board  twenty  copies  of 
said  map,  and  then  and  there  demanded  of  said  Board  that 
they  should  contract  with  him  for  the  publication  of  his  map 
of  said  county  for  the  sum  of  five  thousand  dollars,  and  that 
they  should  receive  the  said  twenty  copies  tendered  as  afore- 
said, and  order  a  warrant  drawn  on  the  Treasurer  of  said  county 
in  favor  of  the  said  A.  0.  Sweetser,  for  said  sum  of  five  thou- 
eand  dollars,  in  accordance  with  the  directions  and  provisions 
of  said  Act,  in  full  satisfaction  and  discharge  of  his  daims  and 
demands  thereunder.  That  on  the  20th  day  of  June,  1865, 
for  a  good  and  valuable  consideration,  to  wit,  to  secure  the 
payment  of  money  had  and  received  from  the  said  A.  C. 
Sweetser,  to  be  laid  out  and  expended,  and  which,  was  laid 
out  and  expended  on  said  map,  he  assigned  his  interest  and 
claim  against  said  cotmty  under  said  Act  and  contract  to  the 
said  A.  C.  Sweetser,  and  that  by  reason  thereof  the  said 
Sweetser  became  and  still  is  interested  in  this  proceeding  and 
ihe  subject  matter  thereof,  and  therefore  joined  him  in  his 
petition  for  mandamus  against  said  Board.  A  motion  on 
behalf  of  the  Board  was  made  to  dismiss  the  petition  on  the 
ground  that  the  Act  was  not  imperative,  but  was  merely 
intended  to  authorize  the  Board  to  contract. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

TempU  &  Thomas,  for  the  Motion. 

Latimer  A  MeOullough,  and  Moore  &  Alexander,  for  Feti- 
:doner8. 


^ 
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Bj  the  Courts  Shaftxb^  J*: 

This  is  a  petition  for  a  mandamtis  oommancliiig  tlie  defend- 
ant Board  to  oontract  with  Bowem  for  the  completion  and 
pnfolication  of  a  certain  map  of  the  County  of  Sonoma.  The 
petition  was  demurred  to. 

It  app?ars  that  the  petitioner  having  '^  conceived  a  design 
of  compiling  and  publishing  a  topographical  map  of  Sonoma 
County/'  applied  to  the  Legislature  in  March,  1863,  for  aid, 
and  that  thereupon  an  Act  was  passed  entitled  ''An.  Act  to 
audiorize  the  Board  of  Supervisors  to  appropriate  money  for  a 
map."  Though  the  body  of  the  Act,  so  far  as  the  mere  letter 
is  concerned,  is  mandatory,  still  we  are  satisfied  that  it  was 
not  the  intention  of  the  Legislature  to  compel  the  Board  of 
Supervisors  outright  "  to  contract "  for  a  map,  and  to  pay  him 
therefor  the  sum  of  five  thousand  dollars.  The  Act  contains 
no  description  of  the  size  of  the  map,  nor  direction  as  to  the 
style  in  which  it  is  to  be  finished  and  put  up.  In  view  of  the 
fact  that  the  Board  is  authorized  to  contract,  etc.,  we  infer  that 
it  was  the  intention  of  the  Legislature  to  refer  the  question, 
to  some  extent,  at  least,  to  the  better  knowledge  and  judgment 
of  the  local  authorities.  Why  should  the  Legislature  have 
authorized  the  Board  to  contract  for  a  map  for  a  given  sum,  if 
its  purpose  was,  after  all,  to  force  a  purchase  in  tnvitum,  with- 
out the  slightest  reference  to  the  judgment  and  free  will  of 
the  county  oflScers  ? 

The  petition  and  affidavit  are  adjudged  to  be  insufficient^  and 
the  application  is  dismissed* 


THE  PEOPLE  V.  WILLIAM  MANAHAN. 

Objlhd  Jubt. —  If  tbere  Is  more  than  one  person  in  custody  swalttng  tlie 
motion  of  the  grand  Jnrj,  and  out  of  the  grand  Jurors  snmmoned  the  first 
thirteen  are  Impanelled  9»  a  grand  Jury  for  the  term,  and  three  of  these 
have  formed  an  opinion  as  to  the  guilt  of  one  of  the  persons  In  custody,  and 
are  challenged  by  him  for  that  reason,  the  Court  may  direct  the  jury  t& 
pass  on  all  the  cases  except  that  of  the  ehalleoger,  and  summoa  a  apaeial 
grand  jury  to  pass  on  his  caaeb 


JTaiLy  1867.]  Pxopia  v.  Masjlbjlb.  M 

Axwunmit  tor  AppeUant^ 

IBBK. —  In  Boeh  cMe  th«  Coart  need  not  •mpsael  taatlMr  graAd  Jiisy  tf  oobp 
Bider  tbe  challenger's  case;  Iqr  taJOng  tht  ten  who  were  qaall4ed,  and  fllUnf 
up  the  remainder  of  the.  panel  oat  of  tiie  other  jnron  In  ittePdance  who 
had  hcen  anmmaiied;  hut  ttay  la  Ita  dlMBedoa  aommon  a&  antlva  now 
grand  inrj, 

Btxosvcb.as  to  TiKn  CaiKn  wam  OomcnrnD. —  If,  on  the  trial  on  an  lBdlci> 
ment  for  npe,  charted  to  haTe  been  committed  In  Jluinarj*  1M5,  tho 
wltneaa  bj  whom  the  proeecottng  mttomoy  ospacta  to  proivo  tho  crimen  tn 
anawer  to  hla  question  whetlier  at  that  time  the  defendant  made  iwopeil- 
tiona  to  her,  atatea  acts  of  his  not  amounting  to  the  offense  charged,  thlg 
does  not  prohibit  him  from  proting  by  her  the  commlaalon  of  the 
at  a  tlmo  other  than  that  befose  referred  to  br  tiM  wit 


AsTjuis  from  the  County  Oanit,  Sonoma  Ootmtj. 

When  the  thirteen  grand  jnron  had  been  impanelled^  there 
were  seFen  others  in  attendance  who  had  been  summoned. 
The  defendant  was  indicted  for  the  erime  of  rap^  alid  oon« 
victed  and  sentenced  to  confinement  in  the  State  Priaon  for 
the  tarm  of  twenty  years,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrk 

'Latimer  dk  MeCuUough,  for  Appellant. 

The  Court  should  have  called  fifteen  of  the  grand  jurors^ 
and  not  stopped  at  thirteen.  (Act  concerning  jurors.  Sec 
11.)  After  defendant's  challenge,  the  Court  should  have  filled 
the  panel  from  the  remaining  seven  in  attendance.  (Id.,  Sec 
12.)  The  Court  also  erred  in  ordering  the  Sheriff  to  summon 
any  special  grand  jurors,  so  long  as  any  of  those  regularly 
drawn  and  in  attendance  remained.  (Id.)  The  Court  also 
erred  in  ordering  a  special  grand  jury.  In  no  case  can  the< 
Court  form  a  new  grand  jury  unless  a  challenge  to  the  whole 
pand  has  been  made  and  sustained.  The  admission  of  the» 
testimony  with  respect  to  the  several  acts  of  the  defendanH 
was  error.  (Boscoe's  Crim.  Ev.  80.)  Evidence  of  a  distinct 
offense  cannot  be  admitted  to  prove  another  offense.  A  fortir 
ori,  evidence  of  an  intention  to  commit  another  offense  cannot 
be  admitted.    {Kinchelow  v.  The  State,  5  Humph.  9.) 

J.  G.  MeCuUough,  Attorney-General,  for  the  People. 

Defendant  was  not  entitled  to  have  the  first  thirteen  grands 
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JTiTors  called  impanelled,  {People  v.  Boberts,  8  OaL  216; 
Peoph  y.  Buster,  8  CaL  439;  Stewart  v.  The  Stale,  1  Ohio, 
IT.  &,  68.)  Such  matters  being  in  the  diacretioai  of  th^  Oourt 
below,  miless  injury  appears  the  Oourt  will  not  intervene. 
(Com.  V.  Livermore,  4  Qray,  19 ;  Montague  v.  Com.,  10  Grat- 
tan,  Va.,  767.)  If  twelve  competent  grand  jurors  found  the 
indictment,  it  is  no  injury  to  tibe  defendant  that  some  other 
twelve  competent  men  did  not  find  it.  (U.  8.  v  Cornell,  3 
Mason,  106.)  The  Oourt  could  not  have  done  otherwise  than 
it  did  da  If  the  Oourt  had  excused  the  jurors  challenged, 
and  filled  out  the  panel  with  others  summoned,  the  other 
defendants  in  custody  might  have  excepted. 


By  the  Oourt,  Sawyeb,  J.: 

The  proper  number  of  grand  jurors  having  been  regularly 
summoned  for  the  October  term  of  the  Oounty  Oourt  of 
Sonoma  Ooimty,  when  the  Oourt  was  about  to  impanel  a 
grand  jury,  the  first  thirteen  who  answered  to  their  names 
were  called  to  the  jury  box,  and,  upon  examination  on  the 
part  of  the  defendant,  three  were  ascertained  to  have  formed 
and  expressed  opinions  as  to  the  defendant's  guilt,  and  on  that 
ground  were  challenged  by  him.  There  were  two  other  parties 
in  custody,  also  awaiting  the  action  of  the  grand  jury.  These 
latter  parties  having  no  good  objection  to  any  of  those  called, 
the  said  first  thirteen  who  answered  were  impanelled  and 
sworn,  as  the  regular  grand  jury  for  the  October  term,  and 
where  charged  by  the  Court  to  investigate  all  matters  proper 
for  their  consideration,  except  the  case  of  the  defendant,  but 
not  to  consider  his  case.  Upon  the  challenge  by  the  defend- 
ant of  the  three  grand  jurors  who  had  formed  opinions  as  to 
his  guilt,  the  Oourt,  instead  of  rejecting  them  and  filling  up 
the  panel  out  of  the  remaining  jurors  who  had  appeared, 
made  an  order  for  th^  summoning  of  a  special  grand  jury  for 
the  examination  of  the  defendant's  case.  To  all  of  these  pro- 
ceedings the  defendant  excepted,  and  the  action  of  the  Oourt 
is  assigned  as  error.    It  is  claimed,  on  behalf  of  the  defendant. 
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that  he  was  entitled,  as  a  matter  of  right,  under  the  law,  to 

tha  ten  oat  of  the  thirteen  found  qualified,  and  to  have  the 

three  who  were  disqualified  set  aside,  and  the  panel  oom* 

pleted  out  of  those  sununoned,  who  had  appeared.    This  csn- 

not  be  so.    The  statute  oonoeming  grand  and  trial  jurors  is 

somewhat  loosely  drawn,  but  to  give  it  sudi  a  construction 

would  manif esdj  lead  to  absurd  consequences.    The  rights  of 

the  defendant  are  no  more  sacred,  and  no  more  eztensiye,  than 

the  rights  of  the  other  two  prisoners  who  were  in  actual 

custody  at  the  time,  or  of  twenty  who  might  be  in  custody. 

If  this  daim  of  the  defendant  to  have  the  first  ten  grand 

jurors  who  were  qualified,  and  to  have  the  panel  filled  up 

from  the  others  sununoned  who  were  in  attendance^  must  be 

allowed  as  a  matter  of  right,  then  a  claim  on  the  part  of  the 

other  two — or  more,  if  there  had  been  more  prisoners  —  to 

the  first  thirteen  who  were  qualified  must  also  be  allowed,  and 

the  other  two  prisoners  were  entitled  to  the  very  thirteen  who 

were  in  fact  impanelled,  and  who  did  constitute  the  regular 

grand  jury  for  the  term.    In  fact,  upon  the  theory  claimed,  it 

might  w^ll  be  impossible  to  obtain  a  grand  jury  competent  to 

act  upon  the  case  of  more  than  one  party  in  custody.     The 

Court  impanelled  the  first  thirteen,  so  we  cannot  tell  what  the 

other  two  prisoners  would  have  done  had  the  three  jurors  been 

rejected;  but  if  it  was  their  right  to  except  on  that  ground, 

and  insist  upon  the  invalidity  of  the  indictment  because  of  the 

rejection,  it  may  safely  and  properly  be  assumed  that  the 

exception  would  have  been  takexL     Thus,  upon  the  theory 

maintained  by  the  appellant,  it  was  impossible  for  the  Court 

to  impanel  a  grand  jury  by  which  a  valid  indictment  could 

have  been  found  against  all  the  defendants  in  custody  at  that 

term.     Such  a  consequence  would  be  absurd.     But  there  is 

no  necessity  for  such  a  construction.     There  was  a  lawful 

grand  juiy  impanelled  in  the  regular  way  for  all  the  cases 

requiring  examination  at  that  term  except  the  defendant's. 

His  case  was  the  exception,  and  therefore  the  special  one,  and 

the  Court  in  the  exercise  of  its  discretion  under  the  circum- 

stances,  treated  it  as  such,  and  ordered  a  special  grand  jury. 
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But  ooQceding  the  gi*and  juiy  impanelled  to  be  a  regular 
grand  jury,  perhaps  it  is  intended  to  be  claimed  —  although 
the  point  is  not  very  distinctly  made  —  that  anothei^  grand  jury 
should  have  been  impanelled  to  consider  the  case  of  defendant 
by  taking  the  fint  ten  \iriio  were  qualified,  and  filling  up  the 
panel  out  of  the  remaining  jurors  in  attendance  who  had  been 
summoned.  Admitting  such  a  mode  of  obtaining  a  grand 
jury  for  the  case  to  be  proper  *—  and  we  see  no  reason  why  this 
course  might  not  properly  be  pursued  -—  this  conclusion  by  no 
means  necessarily  follows  There  is  no  provision  expressly 
requiring  a  grand  jury  to  be  obtained  in  this  way.  The  statute, 
in  the  ordinary  course  of  proceedings,  contemplates  but  one 
regular  grand  jury  to  be  impanelled  for  each  term.  If  more 
than  one  is  called  for,  the  second  is  a  special  grand  jury.  A 
grand  juiy  made  up  in  part  of  the  members  of  a  jury  already 
impanelled,  ^nd  in  part  of  other  jurors,  would  still  be  a  differ* 
ent  body,  and  might  have  a  different  foreman;  and  when  so 
made  up  for  an  exceptional  and  special  case,  would  as  clearly 
be  a  special  grand  jury  as  though  it  were  composed  entirely 
of  different  members.  In  this  case  there  was  a  legal  grand 
jury  regularly  impanelled  for  the  term,  competent  to  consider 
every  case  but  the  defendant's,  but  incompetent  by  reason  of 
the  disqualification  of  three  of  its  members  to  consider  his 
case.  It  was  therefore  proper  to  impanel  a  special  grand  jury 
to  consider  it.  Wben  such  a  necessity  arises  the  law  author- 
izes such  special  grand  jury  to  be  summoned,  and  one  was 
summoned  in  the  mode  prescribed,  and  the  record  discloses  no 
objection  to  it,  unless  the  questions  already  discussed  consti- 
tute an  objection.  We  think  tiie  indictment  was  found  by  a 
legal  grand  jury.  The  Court  properly  exercised  the  discretion 
conferred  on  it  by  the  statute.    People  ▼.  Arceo,  ante,  40.) 

The  only  other  questions  relate  to  the  admissibility  of  the 
testimony  of  Susan  Wiseman — a  girl  between  eleven  and 
twelve  years  of  age  -r-  upon  whom  the  offense  was  alleged  to 
have  been  committed.  The  indictment  alleged  the  offense  te 
have  been  committed  in  January,  1865.  After  testifying  that 
in  January,  1866,  she  lived  in  ike  same  house  with  defendant, 
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witness  was  asKed  if,  at  that,  or  any  preTious  time,  defendant 
made  any  proposition  to  her,  and  having  answered  that  he  had« 
she  was  directed  to  state  what  he  proposed  to  do.  After  stating 
some  acts  not  amounting  to  the  offense  charged,  witness  was 
asked  if  defendant  did  anything  else  at  any  other  time,  and 
if  80,  what?  Defendant's  counsel  objected,  mainly  on  the 
ground  that  the  prosecuting  attorney  had  attempted  to  prove 
the  offense  at  one  particular  time  and  failed,  and  that  he  was 
confined  to  that  particular  time  and  could  not  inquire  what 
occurred  at  any  other  time.  The  objection  was  overruled,  and 
the  witness  having  stated  certain  other  acts  not  constituting 
the  offense  charged,  there  was  a  similar  question,  objection  and 
ruling,  and  the  offense  was  filially  proved.  The  case  does  not 
come  within  the  rule,  or  the  authorities  cited.  There  was  no 
election  by  the  District  Attorney,  or  attempt  to  prove  the  offense 
at  any  previous  time  or  place.  He  was  required,  by  the  rules,  of 
evidence,  to  avoid  leading  his  witness,  and  his  question  wa0 
accordingly  general.  He  did  not  get  the  testimony  sought  by 
him,  and  it  was  necessary  to  pursue  the  inquiry  further. 
When  we  consider  the  nature  of  the  testimony  sought,  and  the 
age  and  character  of  the  witness,  it  is  not  surprising  that  she 
should  have  avoided  the  most  disagreeable  part  of  the  testimony 
as  long  as  possible.  We  see  nothing  indicating  an  attempt  on 
the  part  of  the  prosecution  to  prove  a  different  offense,  within 
&e  meaning  of  the  rule. 
The  judgment  must  be  affirmed,  and  it  is  so  ordered. 


< 
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AppiAz.ASLa  Obdbl—  Ko  appeal  lies  from  mn  order  retailns  to  amend  aa  order 

anowing  time  to  more  for  a  new  trial. 
UnH.— No  appeal  itee  from  an  order  etrlklna  oot  a  itatmieut  prepa^^  aad 

filed  oil  motion  for  «  new  trial. 


74:  Pbkdegast  v.  Knox.  [Sup.  Ct 


opinion  of  the  Court  —  BhodM^.J, 


Appeal  from  the  District  Court,  Seventh  Judicial  District, 
Lake  County. 

Plaintiff  recovered  judgment  in  the  Court  below.  Defend- 
ants applied  for  and  obtained  an  order,  which  was  entered  as 
allowing  them  **  twenty  days  time  in  which  to  move  for  a  new 
trial. '^  They  moved  to  have  the  order  amended  so  as  to  read 
"  twenty  days  time  to  file  statement  on  motion  for  a  new  trial 
herein/'  claiming  that  that  was  the  order  they  applied  for  and 
which, was  granted,  but  that  it  was  not  entered  right  The 
Court  found  there  was  a  conflict  of  evidence  as  to  whether  the 
order  was  entered  right,  and  denied  the  motion.  The  state- 
ment on  motion  for  a  new  trial  was  stricken  out  because  not 
filed  within  the  statutory  time.  Defendants  had  relied  on  the 
order  as  extending  the  time  to  file  a  statement,  and  did  not  file 
their  statement  within  the  statutory  time.  The  Court  for 
that  reason,  on  plaintiff's  motion,  struck  the  statement  from 
the  files.     Defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  W.  Dwinelle,  for  Appellants. 

The  order  of  Court  is  what  the  Court  actually  determined, 
and  the  record  is  not  the  order  of  the  Court,  unless  it  is  true. 
(FrinJc  v.  FrinJc,  43  N.  H.  508;  Bank  of  the  U.  8.  v.  Masa,  6 
Howard  U.  S.  E.  38.) 

P.  W.  8.  Rayle,  for  Respandent 

The  transcript  discloses  a  conflict  of  testimony  as  to  what  the 
order  of  the  Court  below  was.  The  order  must  therefore  be 
aflirmed.     The  orders  are  not  appealable. 

By  the  Court,  Rhodbs,  J.: 

The  defendants  have  appealed  from  the  order  refusing  to 
amend  an  order  previously  made,  allowing  defendanta  ^^  twenty 
days  time  in  which  to  move  for  a  new  trial,''  so  as  to  read 
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''twenty  days  time  to  file  statement  on  motion  for  a  new  trial 
herein." 

Alsoy  from  the  order  striking  oat  a  statement  prepared  and 
filed  by  defendan/ts  on  motion  for  a  new  trial  herein. 

The  question  which  first  arises,  and  which,  though  not  pre- 
sented by  the  respondents,  must  of  necessity  be  pas^iod  on 
before  proceeding  to  investigate  the  other  questions  in  the 
ease,  is  whetiier  the  Oourt  has  jurisdiction  of  the  appeal. 

The  solution  of  the  question  depends  upon  whether  the 
orders  can  be  regarded  as  special  orders  made  after  final  judg^ 
ment,  within  the  meaning  of  sections  three  hundred  and  thirty- 
six  and  three  hundred  and  forty-seven  of  the  Practice  Act  In 
Ketchtim  v.  Orippen,  31  CaL  365,  it  was  held  that  the  order 
refusing  to  strike  out  the  statement,  on  motion  for  new  trial, 
was  not  a  '^  special  order  made  after  final  judgment,' '  within 
the  meaning  of  those  sections ;  that  whether  it  did  or  did  not 
follow  the  judgment  in  point  of  time,  it  did  not  follow  it  in 
logical  sequence,  or  in  any  way  depend  upon  it,  and  that, 
therefor^  no  appeal  lay  from  liie  order.  The  orders  in  this 
case  are  of  the  same  character  as  the  one  in  that  case,  and. 
that  case  is  decisive  of  this.  (See,  also,  Leffingu/eU  ▼•  Orif- 
fing,  29  Cal.  198 ;  Pedk  v.  OourUs,  31  CaL  207.) 

Appeal  dismissed. 


i 


THOMAS  CONGER  r.  THOMAS  W.  GILMER 

ArronmiairT  to  Owiol — The  Boards  of  SupeirlMn,  tai  flUlng  Tacaadts  la 
office,  ai>poliit  to  office;  they  do  not  elect 

ApponfTKSMT  BT  BoABO  OF  StTFEBTisoBS. —  The  appointment  to  office  hy  the 
Board  of  SaperTlaon  la  not  complete  until  the  person  appointed  has  re- 
ceived a  eertlfleata  of  hla  election  ander  the  seal  of  the  Board,  signed  hy 
the  proper  officers  of  the  Board.  An  appointment  made  hy  a  majority  of 
the  Board  may  he  reroked  at  any  time  hefore  such  eertlflcate  Is  Issued,  and 
another- person  may  he  appointed. 

WuKTiov  lo  Oyyica.— IB  the  ease  of  an  electton  to  offlee  hy  the  people,  the 
rule  is  different^  and  the  issoance  of  a  commission  la  a  mere  ministerial 
act 

Appsai.  from  the  District  Courts  Sixth  Judicial  Districti 
Saeramento  County. 
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The  facts  are  stated  in  the  opijiion  of  the  Court 

Bobineon  <6  Dv/rbUi/p,  for  Appellant. 

The  appointmenit  is  complete  when  the  commission  issneSb 
{People  V.  Whitman,  10  Cal.  44;  Marbury  v.  Madisorv,  1 
Cranch,  137.)  We  have  been  unable  to  find  any  authorities 
to  the  contrary.  We  have  been  referred  to  The  State  v.  Jeter, 
1  McCord,  238 ;  and  State  v.  Ltfsle,  1  McOord,  238 ;  but  they 
are  both  cases  of  election,  where  the  party  had  held  for  years^ 
and  do  not  apply  in  this  case.  A  commission  or  certificate 
must  issue  to  all  appointed  officers.  (Elttell'a  Digest,  Art 
4,734.) 

J.  0.  McCuUough,  Attomey^Oeneral,  for  Bespondent,  argued 
that  the  Act  providing  for  the  government  of  Sacramento 
County,  approved  April  25th,  1863,  provided  for  filling  vacan- 
cies in  office  by  the  Board  of  Supervisors,  but  made  no  provi- 
sion for  issuing  certifieates  of  appointmait  or  election.  He 
also  cited  People  v.  ScamaveU,  7  Oal.  432 ;  Magee  v.  Board  of 
Supervisors  of  Calaveras  County,  10  CaL  376 ;  and  The  People 
y.  Mayivam,  5  Mich.  146. 

By  the  Court,  Sandesson,  J*: 

This  is  an  action  brought  by  the  Attorney-General,  under 
the  provisions  of  the  fifth  chapter  of  the  Practice  Act,  to 
determine  the  right  or  title  to  the  office  of  Justice  of  the  Peace 
for  the  City  of  Sacramento,  as  between  the  relator^  Thomas 
Conger,  and  the  defendant,  Thomas  W.  Gilmer.  The  relator 
and  the  defendant  both  claim  title  to  the  office  und6r  and  by 
virtue  of  an  appointment  made  by  the  Board  of  Supervisors  of 
Sacramento  County  to  fill  a  vacancy  occasioned  by  the  death 
of  James  Coggins,  who  had  been  elected  to  the  office  in  ques- 
tion at  the  judicial  election  in  1865,  and  was  holding  it  at  the 
time  of  his  death. 

The  ease  is  as  follows:  The  office  having  become  vacant  by 
the  death  of  Coggins^  the  Board  of  Supervisors^  at  a  xegulmr 
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fiesaion  held  at  the  Court  House  cm  the  4ih  of  Aprils  1866^ 
proceeded  to  fill  the  vaeaiK^.  Three  persons  were  put  in 
nomination,  namely:  Joseph  Shaw,  A.  A.  Wood  and  the  rela* 
tor,  Thomas  Conger.  On  the  eighth  ballot  Conger  received  a 
majority  of  all  the  TOtes  oast  and  was  declared  elected  by  the 
President  of  the  BoanL  Thereafter  the  amount  of  Conger's 
official  bond  was  fixed  at  fire  thousand  dollars.  On  the  next 
day  Conger  presented  his  bond  and  the  same  was  referred  to 
the  Finance  Committee.  On  the  next  day  a  resolution  waa 
offered  by  Superyisor  Boekman  to  the  effect  that  the  appoint- 
ment of  the  relator  be  reconsidered  and  set  aside  and  that  the 
Clerk  of  the  Board  be  directed  not  to  issue  any  certificate  to 
Conger.  This  resolution  was  adopted.  The  Board  tiien  pro- 
ceeded and  filled  the  ▼acan<7  by  the  appointment  of  the  de- 
fendant, who  subsequently  received  a  certificate  of  his 
appointment,  qualified  and  entered  into  the  possession  of  the 
office.  Subsequently  the  relator  instituted  proceedings  in  the 
District  Court  of  the  Sixth  Judicial  District  by  niandamus 
against  the  Board  to  obtain  a  certificate  of  his  appointment^ 
lAidi  resulted  in  his  favor,  and  having  qualified,  he  demanded 
tile  office  from  the  defendant,  who  refused  to  surrender. 
Httioe  this  action.  The  relator  waa  successful  in  the  Court 
below  and  the  defendant  has  brought  the  case  here. 

The  only  question  involved  in  the  ease  is  whether  tibe 
Board  of  Supervisors  had  the  power  which  they  exercised,  or 
attempted  to  exercise,  on  the  6th  of  April,  to  reconsider  and 
set  aside  their  previous  action  in  relation  to  the  appointment 
of  the  relator,  and  direct  their  derk  not  to  issue  his  com- 
Hussion.  If  Aey  had,  their  subsequent  appointment  of  the 
defendant  was  Talid,  and  he  having  duly  qualified  is  now 
rightfully  in  possession  of  the  office.  Whether  they  had  or 
not  depends  upon  the  nature  of  the  power  which  is  vested  in 
tiiem  to  fill  vacancies  —  whether  the  power  is  that  of  '^  a|^int- 
ment "  or  '^  election/'  as  contradistinguished  from  each  other, 
ind  as  to  that  question  we  think  there  is  little  room  for  con< 
troversy.  The  power  to  fill  vacancies,  whether  vested  in  the 
Oovemor,  Boards  of  Buperviaora  or  other  puWc  functionaries^ 
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is  of  the  same  legal  complexion,  and  in  our  statutes  is  denomi- 
nated the  power  of  appointment,  and  is  distinguished  from 
that  of  election.  The  words  "  appointment "  and  "  election  " 
represent  diflFerent  tenures.  The  people  elect,  the  Governor 
or  other  functionary  appoints.  Section  one  of  the  Act  con- 
cerning offices  and  officers  provides  that  '^  there  shall  be 
elected  or  appointed,  as  hereinafter  declared,  the  following 
officers,'*  etc.  Throughout  the  Act  the  term  "election''  is 
applied  to  the  action  of  the  people  in  choosing  officers,  and 
the  term  "  appointment "  is  applied  to  the  action  of  whatever 
officer  or  Board  is  vested  with  the  power  to  fill  the  given 
vacancy.  Where  the  officer  is  chosen  by  the  people,  he  takes 
by  virtue  of  his  election.  Where  Ae  office  has,  from  any 
cause,  become  vacant  before  the  expiraticm  of  the  term,  and 
it  is  filled  by  the  choice  of  the  Governor  or  some  other  public 
functionary,  the  person  chosen  takes  by  virtue  of  his  appoint- 
ment 

The  fact  that  Boards  of  Supervisors,  when  they  exercise  the 
appointing  power,  do  so  by  first  taking  a  vote,  does  not  affect 
the  character  of  the  power  or  render  it  at  all  different  from 
what  it  is  when  exercised  by  the  Governor.  The  Board  acts 
by  majorities,  and  in  all  cases  the  sense  of  the  Board  has 
therefore  necessarily  to  be  ascertained  by  taking  a  vote.  Hie 
will  of  the  Board  can  be  ascertained  in  no  other  way,  and 
the  vote  serves  that  purpose  only,  and  does  not  convert  the 
power  exercised  by  them  from  that  of  **  appointment "  to  that 
of  "  election." 

The  general  law  n^n  the  subject  of  offices  and  officers 
(Statutes  1868,  .p.  388,  Sec.  16)  provides  that  every  officer 
elected  or  appointed  to  fill  a  vacancy  shall  be  commissioned 
or  receive  a  certificate  of  election  or  appointment.  It  is  truie 
that  the  Act  providing  for  the  government  of  the  County  of 
Sacramento,  and  which,  so  far  as  it  goes,  controls  the  decision 
of  this  case,  has  no  such  provision,  and  that  all  Acts  and  parts 
of  Acts  inconsistent  therewith  are  so  far  repealed,  but  it  does 
not  therefore  follow  that  no  commission  or  certificate  is  to  be 
issued  to  officers  in  Sacramento  County.     On  the  contrary. 
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the  latter  Act  being  silent  on  that  subject,  the  general  law 
supplies  the  rule — for  there  can  be  no  conflict  between  them 
where  one  is  silent  It  follows,  then,  that  the  Board  of  Super- 
Tisors,  when  an  appointment  is  made  by  them,  must  issue  to 
the  appointee  a  commission  or  certificate  of  appointment,  under 
the  seal  of  the  Board  and  signed  by  the  proper  officers  of 
the  Board. 

The  power  then  being  that  of  "  appointment,'*  the  next  ques- 
tion 18,  when  is  the  appointment  complete  —  when  can  it  be 
said  that  the  appointment  has  been  made  ?  Has  it  been  made 
when  the  President  of  the  Board  has  announced  the  resTilt 
of  the  ballot,  or  when  the  commission  or  certificate  of  his 
appointment  has  been  made  outi 

In  Marhury  v.  Madison,  1  Cranch,  54,  it  was  held  by  Mr. 
Chief  Justice  Marshall  that  the  appointment  has  been  made 
when  the  last  act  required  of  the  person  vested  with  the 
power  has  been  performed.  In  that  case  the  appointment 
was  made  by  the  President  of  the  United  States,  and  it  was 
held  that  the  appointment  was  complete  when  the  President 
had  signed  the  commission.  This  must  be  so  for  obvious  rea- 
sons. Until  the  last  act  has  been  performed  the  whole  matter 
is  in  fieri,  and  within  the  control  of  the  person  or  persons  by 
whom  the  appointment  is  to  be  made,  and  there  is  nothing  to 
prevent  them  from  changing  their  minds  and  appointing  some 
other  person  than  the  one  first  selected.  Suppose  the  Gov- 
ernor should  be  called  upon  to  fill  a  vacancy  and  should  deter- 
mine in  his  own  mind  to  appoint  a  particular  individuaL 
Undoubtedly  he  may  change  his  mind  as  often  aa  he  may 
please  until  he  has  finally  signed  a  commission  to  some  par- 
ticular individual.  Until  then  he  has  not  acted.  Until  then 
the  whole  matter  is  in  fieri.  Where  the  appointment  comes 
from  the  Board  of  Supervisors  the  rule  is  the  same.  Until 
they  have  finally  acted  —  that  is  to  say,  until  the  commission 
or  certificate  of  appointment  has  been  made  out  in  due  form 
under  the  seal  of  the  Board,  and  signed  by  the  officers  of  the 
Board,  the  whole  matter  is  atill  within  their  ccmtrol  and  they 
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are  as  much  at  liberty  to  change  their  minds  as  the  Governor. 
No  distinction  can  be  made  between  the  two  cases. 

It  results  that  the  Board  had  power  to  '•^^scind  their  firat 
action  at  the  time  they  did  so,  and  further,  that  the  subse- 
quent appointment  of  the  defendant  was  valid. 

^Vhere  a  person  is  elected  to  an  ofSce  his  right  is  established 
by  the  result  of  the  election,  and  does  not  depend  upon  his 
getting  a  commission,  for  in  such  a  case  the  choice  oomee  from 
the  people,  and  when  they  have  voted  the  last  act  required,  of 
them  has  been  performed.  In  such  a  case  the  issuing  of  the 
commission  is  merely,  a  ministerial  act,  to  be  performed  by  the 
proper  officers,  and  not,  as  in  the  case  of  a  taking  by  appoint- 
ment, a  part  of  the  act  to  be  done.  Hence  the  authorities 
cited  by  the  Attorney-General  have  no  application. 

The  judgment  is  reversed  and  the  Court  below  directed  to 
enter  a  judgment  in  conformity  with  the  views  expressed  in 
this  opinion. 


THE  PEOPLE  V.  JAMES  JOTTES, 

BriDsircB  ok  Tbial  vob  Bobbbet. —  On  the  trial  tor  an  aaanlt  witk  tateat  !• 

rob,  evidence  on  behalf  of  the  proaeentlon  la  not  a4miwible  for  the  porpoae 

of  showing  that  the  defendant  entered  into  an  agreement  to  commit  another 

robbery  on  a  different  occaalon. 
C0KFBSS10N8  or  DmssDAVT. —  If  the  proeecntlOD  prove  the  defendaat*a  con- 

feseiona  of  the  crime  with  which  he  atande  charged,  cireumataneea  maj 

be  shown  corroborative  of  those  confessions. 
Btidencb  in  Cbtminal  Casb. —  On  the  trial  of  a  defendant  charged  with  one 

crime,  testimony  Is  not  admissible  to  show  that  ha  had  been  engaged  In 

plana  for  the  oommiaskm  of  other  crimes. 

Appeal  from  the  County  Court,  Placer  County* 

The  defendant  was  convicted,  and  sentenced  to  the  State 
Prison,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court* 

Jo.  TIamilton,  for  Appellant* 

'J.  O.  McCullough,  Aitomey-Oeneral,  for  the  Peopla 
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Opinion  of  tbe  Coart  —  Sawyer,  J. 


By  the  Court,  Sawyxb,  J. : 

This  is  an  indictment  for  an  assanit  with  intent  to  rob  a 
Chinaman  named  Hong  Koy,  on  the  26th  of  March,  1866, 
against  the  same  party  convicted  of  robbery  in  the  case  of 
People  V.  Jones,  31  Cd,  565. 

In  this  case,  we  think  the  law  necessary  to  the  information 
of  the  jury  fairly  stated  to  them  by  the  Court  in  its  general 
charge,  and  in  the  instructions  given  at  the  request  of  defend- 
ant's counsel. 

The  witnesses  were  generally  the  same  as  those  examined 
in  the  other  case,  and  much  of  the  testimony  was  of  a  similar 
character.  In  this  case,  the  confessions  of  the  prisoner  were 
very  particular.  He  stated  that  Hong  Koy  was  in  the  habit, 
on  Monday  morning,  of  going  down  a  certain  road  on  his  way 
to  Sacramento  to  sell  his  gold  dust;  that  he  and  one  McCrea, 
indict^  with  him,  knowing  Hong  Key's  habit,  lay  in  wait  for, 
and  assaulted  him  for  the  purpose  of  robbing  him  of  his  gold 
dust,  but  that  owing  to  the  blunder  of  McCrea  in  seising  hold 
of  the  Chinaman  instead  of  the  horse,  they  failed  in  the 
attempt;  that  Hong  Eoy^rode  a  gray  horse;  that  his  gold 
dust  was  in  a  bag  fastened  to  the  saddle ;  that  McCrea,  instead 
of  seizing  the  horse,  as  he  should  have  done,  seized  the  China- 
man on  the  side  opposite  the  one  where  the  gold  was,  and 
pulled  him  off,  and  the  horse  ran  away  with  the  gold  —  about 
one  thousand  one  hundred  dollars  —  and  they  only  got  what 
little  change  he  had  on  his  person,  and  that  the  Chinaman 
afterwards  ran  after  the  horse.  McCrea  denied  his  blunder, 
and  said  that  he  seized  both  the  horse  and  Chinaman,  but 
could  not  hold  both,  and  the  horse  jerked  away;  that  he  fired 
his  pistol  at  the  horse  but  did  not  stop  him.  It  was  proved 
by  other  witnesses  that  there  was  eaah  a  man  as  Hong  Xoy 
residing  at  Stewart's  Flat;  that  he  wias  in  the  habit  of  going 
to  Sacramento  on  Mondays  to  sell  his  dust;  that  he  o^med  a 
gray  horse,  and  was  in  the  habit  of  going  down  the  said  road 
riding  hi*  Korse,  to  take  the  cars  at  Pino;  that  about  the  date 
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of  tbe  alleged  assault,  in  the  morning  —  the  time  when  he  usu- 
ally went  down  —  a  gentleman  heard  the  report  of  firearms, 
and  soon  after  saw  Hong  Koy's  horse  going  down  the  road 
alone,  coming  from  the  direction  w^here  the  report  of  the  gun 
was  heard,  and  soon  after  saw  Hong  Koy  running  after  him ; 
that,  on  Monday  morning,  Hong  Koy  came  to  the  house  of 
one  Buzzell,  by  whom  he  was  well  known,  on  the  said  road 
to  Pino,  in  a  state  of  great  excitement,  having  with  him  his 
horse,  and  some  five  to  seven  pounds  of  gold  in  a  leather  bag, 
and  tv-anted  him,  Bu2zell,  to  go  to  Pino  with  him,  where  he 
was  going  to  take  the  cars  for  Sacramento;  that  Buzzell  went 
with  Hong  Koy  to  Pino,  and  carried  the  gold  for  him,  and  at 
his  request  went  down  again  to  meet  him  on  his  return  next 
day,  and  accompanied  him  home.  On  his  return  the  China- 
man showed  an  assay  certificate  for  gold  of  the  value  of  one 
thousand  sixty-six  dollars.  We  think  these  facts  strongly  cor- 
roborative of  the  confessions  of  the  prisoners,  tending  to  show- 
that  the  offense  had  been  committed;  and  that  the  evidence 
was  properly  submitted  to  the  consideration  of  the  jury.  But 
there  was  much  irrelevant  testimony  admitted  tending  to  show- 
that  the  prisoners  were  engaged  in  plans  for  the  conmiission 
of  other  crimes,  similar  to  the  evidence  discussed  in  the  other 
case.  This  kind  of  evidence  is  sufficiently  indicated,  in  oui* 
opinion  in  that  case.  The  evidence  in  relation  to  an  agree- 
ment to  rob  the  Paymaster  on  the  Pacific  Railroad  was  also 
introduced  in  this  case,  in  the  same  manner,  and  under  the 
same  circumstances,  as  in  the  other  case.  Such  testimony 
could  not  fail  to  be  very  prejudicial  to  the  defendant,  and  for 
these  reasons  the  judgment  must  be  reversed  and  a  new  trial 
had,  and  it  is  so  ordered. 


P.  E,  CORCORAN,  ato  ELIZABETH  CORCORAN,  rib 
Wife  v.  J.  G-  DOLL,  akd  J,  L.  SIMPSON. 

Ihctbmt  on   Jodouxnt. —  When   the  Jndgment   ia   not   rendered   by   default^ 
bat  upon  answer  and  after  trial,  the  interest  may  be  added  to  tlie  principal. 
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and  the  judgment  mny  direct  the  whole  fain  to  draw  the  fame  rate  of 
Interest  which  the  principal  drew  by  tha  contract,  although  the  complaint 
does  not  pray  that  the  Judgment  draw  Interest. 

PBoor  OT  SioNATUBB  TO  NoTB. —  If  the  complaint  eontalna  a  copy  o<  the  nota 
sued  on  and  Is  not  verlfled,  and  the  answer  denies  its  execution*  hut  Is  not 
sworn  to,  the  note  is  admisaible  in  eyldence  without  proof  of  the  genuine- 
ness of  the  signature. 

EE4ar£BS  OK  NoT& — A  party  offering  a  promissory  note  In  evidence  is  not 
obliged  before  the  same  is  admitted  to  account  for  an  erasure  appearing 
upon  the  face  of  it,  unless  the  erasure  has  been  made  or  appears  to  have 
been  made  after  the  execution  of  the  Instrument,  and  is  on  sr  part  of  the 
note  which  is  material  to  the  point  in  dispute. 

Bbasitbxs  on  PKi:rrKD  Nora. —  When  a  printed  form  of  a  promissory  note  is 
used  and  an  erasure  is  made  only  as  to  the  printed  matter,  the  presumption 
is  that  it  was  made  prior  to  the  execution  of  the  note  and  to  suit  the 
terms  agreed  on  by  the  parties. 

Tabiaxcb  betwern  Notk  AMD  CoPT  IN  CoMPiiAiMT. —  If  the  Original  note 
offered  in  erldence  contains  an  abbreylatlon  for  the  word  *'  administratrix/* 
and  specifies  the  rate  of  Interest  In  figures  only,  and  the  copy  in  the  com- 
plaint glyes  the  word  in  full  and  states  t^e  rate  of  Interest  In  words  as 
well  as  figures,  the  yarlance  la  Immaterial. 

Plaxntitps  in  Suit  on  Kotb. —  If  the  promissory  note  is  the  separate  prop- 
erty of  the  wife,  suit  may  be  brought  on  It  In  her  name  alone,  or  the 
husband  and  wife  may  mm  jointly. 

Dkfbnsb  to  Note  payabub  to  Admikistbatob. —  If  a  party  brings  suit  on  a 
note  made  payat)Ie  to  him  as  administrator,  and  is  at  the  time  in  possea- 
sion  of  the  same,  eyldence  la  not  admissible  on  behalf  of  the  defendant  to 
proye  that  the  plaintiff  la  not  the  real  party  In  Interest,  ey«i  If  the  money 
loaned  for  which  the  note  waa  glyen  belonged  to  the  estate  of  the  deceased. 

IPBM. —  Perhaps,  in  such  case,  if  the  defendant  has  a  counter  claim  against 
the  estate  of  the  deceased,  and  the  money  due  on  the  note  would  be 
assets  in  the  hands  of  the  plalntUC,  be  could  aat  It  np  In  defenae  pro  (auto. 

AppEAii  from  the  District  Courts  Fifteenth  Judicial  District, 
City  and  Comity  of  San  Francisco. 

The  plaintiffs  alleged  in  the  complaint  that  the  plaintiff, 
Elizabeth  Corcoran,  on  the  17th  day  of  July,  1861,  and 
thence  until  the  23d  day  of  October,  1862,  was  the  widow 
of  Preston  H.  Lee,  and  that  on  the  day  last  named  she  inter- 
married with  the  plaintiff,  F.  ij.  Corcoran,  and  that  the  defend- 
ants, on  the  17th  day  of  July,  1862,  in  consideration  of  twenty 
thousand  dollars  by  said  Elizabeth,  then  loaned  them  at  their 
request,  gave  her  their  promissory  note  in  writing.  The  fol- 
lowing is  a  copy  of  the  note  as  set  forth  in  the  complaint: 
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"$20,000. 

*^  Red  Bluff,  July  17ih,  1862. 

"Twdve  months  after  date,  without  grace,  we  promise  to 
pay  to  the  order  of  Mrs.  Elizabeth  Lee,  administratrix,  twenty 
thousand  dollars,  for  value  received,  with  interest  at  the  rate 
of  one  and  a  half  (1%)  per  cent  per  month  from  this  date  until 
paid,  payable  quarterly. 

'^DoLL  &   SiMPSOJf. 

"No.......'* 

The  suit  was  commenced  November  14th,  1864,  and  the 
complaint  admitted  that  the  interest  had  been  paid  up  to  the 
17th  day  of  January,  1864,  and  prayed  for  judgment  for  the 
principal,  and  interest  from  the  17th  day  of  January,  1864, 
until  paid.  The  pleadings  were  not  verified.  The  answer 
denied  each  and  every  allegation  in  the  complaint,  and  also 
denied  that  the  plaintiffs  were  the  holders  or  owners  of  the 
note.  For  a  further  defense  the  answer  set  up  that  the  note 
was  given  by  the  defendants  in  consideration  of  an  assignment 
of  a  certain  debt  which  the  plaintiff,  Elizabeth,  then  held  as 
the  administratrix  of  the  estate  of  Preston  H.  Lee,  deceased, 
against  the  firm  of  Booth  &  Co.  of  Sacramento,  which  debt 
existed  before  the  death  of  said  Lee,  and  that  said  Elizabeth 
received  the  note  in  her  representative  capacity  as  adminis- 
tratrix of  the  estate  of  said  Lee,  and  that  on  the  23d  of  April, 
1863,  she  ceased  to  be  such  administratrix,  and  one  P.  F. 
Doling  became  the  administrator,  and  that  said  Elizabeth 
then  delivered  the  note  to  said  Doling,  who  was  still  the 
owner  and  holder  of  the  same.  On  the  trial  the  plaintiffs' 
attorney  offered  in  evidence  the  original  note^  of  which  the 
following  is  a  copy: 

**  $20,000. 

*'Rei)  Bluff,  CaL,  Jan.  17,  1862. 
'^Twelve  months  after  date,  without  grace,  we  promise  to 
pay  to  the  order  of  Mrs.  Elizabeth  Lee,  Adm'x,  at  the  Bank- 
ing TTouse  of  Doll  &  Simpson,  in  Red  Bluff,  Twenty  Thousand 
Dollars,  for  value  received,  with  Interest  at  the  rate  of  1%  per 
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cent  per  month  from  this  date  imtil  paid^  payable  montUj 
quarterly. 

^  Doix  &  SiuPEom. 
"No "^ 

The  words  ''  at  the  ^  were  contained  in  said  note  in  printed 
script  letter ;  the  words  ^'  Banking  House  of  Doll  &  Simpson, 
in  Red  Bluff/'  were  contained  in  said  note  in  printed  capital 
letters;  and  the  word  ^^ monthly"  in  printed  script  letters, 
and  the  erasures  were  made  in  red  ink  lines.  The  erasures 
were  made  by  drawing  a  red  line  with  a  pen  across  the  words 
"  at  the  Banking  House  of  Doll  &  Simpson,  in  Bed  Bluff/' 
and  the  word  "monthly."  The  defendants  objected  to 
its  admission,  on  the  grounds — Ist,  that  it  appeared  upon 
the  face  of  the  note  that  portions  of  it  had  been  altered 
or  erased,  and  that  such  alterations  or  erasures  had  not.  been 
accounted  for  by  the  plaintiffs;  2d,  that  the  note  set  out  in 
the  complaint  is  not  the'same  as  the  note  now  offered  in  evi- 
dence, and  that  its  execution  has  not  been  proven.  The  Court 
overruled  the  objections,  severally,  and  admitted  the  note  in 
evidence,  and  counsel  for  defendants  excepted*  The  plaintiffs 
here  rested  their  case. 

The  counsel  for  the  defendants  then  mofved  for  a  nonsuit, 
because  the  note  was  alleged  to  be  the  joint  property  of  the 
plaintiffs,  and  was  proved  to  be  the  separate  property  of  Mrs. 
Corcoran.  The  Court  denied  the  motion.  The  defendants 
then  offered  to  prove  the  defense  set  up  in  their  answer.  The 
plaintiffs  objected,  on  the  ground  of  irrelevancy,  and  the  Court 
sustained  the  objection.  The  plaintiffs  recovered  judgment, 
and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  c£  the  Court 

Edward  Tompkins,  for  Appellanti. 

The  note  was  not  proven  so  as  to  entitle  it  to  be  leerived 

in  evidence.  The  Practice  Act,  making  the  genuineness  and 
due  execution  of  a  written  instrument  copied  into  the  oom- 
plaint  admitted,  unless  the  answer  is  verified,  does  not  apply 
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to  this  case.  This  action  is  brought  upon  the  loan  of  money, 
and  the  note  is  only  evidence  of  the  loan.  The  complaint 
does  not  allege  a  general  liability  by  reason  of  the  note,  but  a 
particular  liability  out  of  which  the  note  arose.  The  rule 
requiring  an  answer  denying  the  execution  of  a  note  copied 
into  the  complaint  to  be  yerified^  is  not  one  requiring  a  sub- 
stantial compliance^  but  a  literal  one.  In  this  case  the  origi- 
nal note  is  not  correctly  copied  into  the  complaint.  Plaintiffs 
are  not  therefore  entitled  to  the  benefit  of  lie  rule.  Defend- 
ants are  not  required  to  answer  under  oath  whether  they 
executed  a  note  resembling  the  one  set  out  in  the  complaint, 
but  whether  they  executed  a  note,  of  which  the  one  set  out  is 
a  literal  copy.  The  plaintiffs  should  have  accounted  for  Ae 
erasures.  They  were  material.  If  the  words  "at  the  Bank- 
ing House  of  Doll  &  Simpson,  at  Red  Bluff,"  remain,  then 
there  is  no  averment  in  the  complaint,  and  no  evidence  that 
the  note  is  due,  for  it  does  not  appear  that  payment  has  been 
demanded  th^.  re. 

The  wife  should  have  sued  alone.  The  history  of  the 
transaction  contained  in  the  complaint  shows  that  the  note  is 
her  separate  property,  and  at  the  same  time  it  is  averred  that 
plaintiffs  are  the  owners  and  holders.  By  this  last  averment 
the  note  is  made  community  property,  and  it  amoimts  in  legal 
effect  to  an  averment  that  the  note  had  been  transferred  from 
the  wife  to  the  plaintiffs.     This  was  not  proved. 

The  Court  also  erred  in  excluding  evidence  that  the  plain- 
tiffs were  not  the  real  parties  in  interest.  Defendants  were 
entitled  to  show  that  they  did  not  owe  plaintiffs  the  money, 
but  owed  it  to  some  one  else.  If  Doling  should  bring  suit  on 
the  note,  it  would  be  no  answer  for  these  defendants  to  say 
they  had  paid  plaintiffs.  (2  Greenleafs  Ev.,  Sec.  168 ;  Gotir 
roy  V.  Warren,  3  John.  Cas.  263 ;  Ourm  v.  Castine,  10  John. 
387;  Waggoner  v.  Colvin,  20  John.  367;  Seeley  v.  Engel,  17 
Barb.  530 ;  Cummings  v.  Morris,  25  N.  Y.  627 ;  and  Jamee  v. 
Chalmers,  2  Selden,  215.) 

Wifums,  Belknap,  Hoge  &  Long,  for  Respondents. 
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Where  there  is  an  answer  and  a  trial  it  is  unnecessary  for 
the  oompUunt  to  ask  that  the  judgment  bear  interest.  The 
note  is  the  sole  cause  of  action,  and  judgment  is  asked  only 
for  the  amount  due  on  it  The  non-verification  was  therefore 
an  admission  of  its  genuineness.  The  variance  between  the 
original  note  and  the  copy  contained  in  the  complaint  was  not 
material,  and  cannot  affect  respondents'  rights.  (Practice  Act, 
Sees.  71  and  579;  Dresser  v.  Smith,  1  How.  Pr.  172;  and 
Chapman  v.  Carolin,  3  Bosworth,  456.)  The  insertion  of  the 
words  "  one  and  a  half  "  did  not  alter  the  sense  of  the  note. 
The  words  "  monthly  "  and  "  at  the  Banking  House  of  Doll  & 
Simpson,  in  Red  Bluff,"  were  erased  before  the  note  was  exe- 
cuted, and  were  not  a  part  of  it,  and  not  required  to  be  placed 
in  the  copy.  Even  if  the  note  had  contained  the  words  making 
it  payable  at  the  Banking  House  of  Doll  &  Simpson,  it  would 
not  have  been  necessary  to  present  it  there  for  payment. 
{WaUace  v.  McConnell,  13  Pet.  136;  1  Parsons  on  Notes  and 
Bills,  309.)  As  to  the  materiality  of  the  erasure,  see  Zeigler 
V.  Wells,  Fargo  dc  Co.,  28  Cal.  265.  "  When  a  married  woman 
is  a  party  her  husband  shall  be  joined  with  her."  (Prac.  Act, 
Sec  7.)  The  complaint  clearly  shows  that  the  note  is  the 
separate  property  of  the  wife.  {Yan  Maren  v.  Johnson,  16 
CaL  310.) 

Appeflants  claim  that  the  Court  erred  in  excluding  evidence 
that  the  plaintiffs  were  not  the  real  parties  in  interest  The 
Court  below  did  not  refuse  to  permit  appellants  to  prove  that 
respondents  were  not  the  real  parties  in  interest.  It  merely 
held  that  what  appellants  offered  to  prove  would  not  show  that 
respondents  were  not  the  real  parties  in  interest  What 
appellants  offered  to  prove  would  have  been  a  contradiction 
by  parol  evidence  of  the  written  obligation  contained  in  the 
note.  The  note  was  payable  to  Mrs.  Elizabeth  Lee  person- 
ally. The  abbreviation  "  Adm'x  "  did  not  alter  her  personal 
or  present  her  in  a  representative  capacity.  (Aud  v.  Magrvr 
der,  10  Cal.  289;  Conner  v.  ClarJc,  12  CaL  168;  Stachpole  v. 
Arnold,  11  Mass.  27 ;  and  Shanhland  v.  Corporation  of  Wash- 
ington, 5  Peters,  394.)     But  if  the  note  was  given  to  Mrs.  Lee 
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as  administratrixy  and  for  a  debt  due  the  estate^  she  could  still 
sue  in  her  own  right  by  virtue  of  title  in  herself.  (1  Far.  on 
Bills  and  iN'otes^  155.) 

By  the  Court,  Sanderson,  J.: 

I.  The  objection  to  the  judgment  on  the  ground  that  it  in- 
cludes the  interest  and  directs  that  the  judgment  shall  draw 
interest  at  the  rate  of  one  and  a  half  per  cent  is  not  tenable. 
It  has  been  repeatedly  held  that  it  is  not  error  to  include  prin- 
cipal and  interest  in  the  judgment,  and  direct  that  thereafter 
the  whole  sum  shall  draw  the  same  rate  of  interest  which  the 
principal  drew  by  the  terms  of  the  contract.  (Ouy  v.  Frank- 
lin, 5  Cal.  416;  Enteric  v.  Tarns,  6  Cal.  155;  McCann  v. 
Lewis,  9  Cal.  247;  Mount  v.  Chapman,  9  Cal.  297.)  The 
judgment  not  being  by  default,  but  upon  answer  and  after  ti'ial, 
the  fact  that  the  complaint  does  not  ask  for  interest  upon  the 
judgment  is  of  no  consequence.  Where  the  judgment  is  upon 
a  trial,  the  Court  may  grant  any  relief  which  is  within  the 
issue,  notwithstanding  it  may  not  be  included  in  the  prayer 
of  the  complaint.     (Lane  v.  Oluckauf,  28  CaL  294.) 

II.  The  objection  that  the  note  was  improperly  admitted 
without  evidence  of  the  genuineness  of  the  signature,  is  also 
without  substantial  foundation.  The  action  is  upon  the  note, 
and  the  complaint  contains  a  copy,  and  the  answer  is  not  veri- 
fied. Where  such  are  the  conditions,  the  due  execution  of  the 
note  is  admitted.     (Prac.  Act,  Sec.  53.) 

III.  The  point  that  the  note  ought  not  to  have  been  admitted 
in  evidence  until  after  the  plaintiff  had  accounted  for  the  eras- 
ures appearing  upon  the  face  of  it  is  also  untenable.  The  four 
hundred  and  forty-eighth  section  of  the  Practice  Act  applies  to 
a  case  where  the  alteration  has  been  made,  or  appears  to  have 
been  made,  after  the  execution  of  the  instrument^  and  where  the 
alteration  is  as  to  a  part  of  the  instrument  which  is  material  to 
the  question  in  dispute.  The  note  does  not  match  the  first  of 
these  conditions.  It  does  not  appear  to  have  been  altered  after 
its  execution.    The  note  is  not  in  writing,  but  in  print    As 
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printed,  it  is  payable  "  at  the  banking  house  of  Doll  &  Simp- 
son, in  Red  Bluff,"  and  the  interest  "  payable  monthly  quar- 
terly." The  place  of  payment  and  the  word  ''monthly"  are 
erased  by  a  line  in  red  ink  drawn  through  them.  The  use  of 
both  the  words  "  monthly  quarterly  "  in  the  printed  form  is 
manifestly  either  a  misprint  or  they  were  both  inserted  with 
the  intent  that  one  or  the  other  should  be  erased  when  the 
form  should  be  put  in  use,  for  it  would  be  absurd  to  provide 
that  the  interest  should  be  payable  both  monthly  and  quar- 
terly, and  it  certainly  would  be  difficult  of  performance  with- 
out paying  interest  twice  at  the  agreed  rate.  Had  the  note 
been  in  writing  and  not  in  print  there  might  be  some  ground 
for  saying  that  the  words  "  at  the  banking  house  of  Doll  & 
Simpson,  in  Red  Bluff,"  were  erased  after  the  execution  of  the 
note,  or  so  appeared.  But  in  view  of  the  fact  that  a  printed 
form  was  used,  which  could  not  have  been  printed  especially 
for  the  use  to  which  it  was  put,  and  must  have  been  printed 
prior  to  the  time  the  contract  in  suit  was  made ;  and  in  view 
of  the  fact  that  the  erasure  of  the  word  "monthly,"  which 
was  incontestibly  made  prior  to  the  execution,  is  in  the  same 
kind  of  ink,  leaves  no  plausible  reason  for  saying  that  the  note 
was  altered,  or  that  it  has  the  appearance  of  having  been 
altered  after  it  was  executed.  Where  printed  forms  are  used 
they  frequently  have  to  be  altered  to  suit  the  terma  of  the 
contract,  and  where  an  alteration  is  made  only  as  to  the  printed 
matter  the  presumption  is  that  it  was  made  prior  to  the  flacecu- 
tion  of  the  contract,  and  made  to  sidt  it  to  the  tarms  agreed 
upon  between  the  parties. 

What  we  have  here  said  is  aldo  an  answer  to  the  point  that 
there  is  a  variance  between  the  copy  of  the  note  given  in  the 
complaint  and  the  original  which  was  offered  in  endenee. 
Read  the  latter  without  the  erasures  and  the  former  ia  a  oopy, 
except  that  it  gives  the  word  '^  administratrix  "  in  full,  instead, 
as  abbreviated  in  the  original,  and  states  the  rate  of  i^temt  in 
words  as  well  as  figures,  which  the  original  does  not;  which 
iiscrepandfis   are   whol]^   imanateriaL     Doubtless   it    would 
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'idve  b^a  better  to  have  given  a  fac  simile.  Had  that  been 
Joue*  accompaiiied  with  the  averment  that  the  erasures  were 
maJe  before  the  execution  of  the  note,  and  the  complaint  veri- 
tiiHjL  the  whole  question  would  have  been  satisfactorily  settled, 
doubtless  by  the  pleadings  alone. 

I\\  Xor  is  there  any  merit  in  the  point  that,  conceding  the 
note  to  be  the  separate  property  of  the  wife,  the  action  was 
improperly  brought  in  the  names  of  both  husband  and  wife, 
although  in  such  a  case  the  wife  may  sue  alone  if  so  disposed. 
She  may  also,  if  so  disposed,  join  her  husband,  (Van  Maren 
w  Johnson,  15  Cal.  308,  and  Peyser  v.  Calderwood,  31  Cal. 
333.) 

V.  Nor  did  the  Court  err  in  excluding  the  evidence  offered 
by  the  defendants  to  prove  that  the  plaintiff,  Elizabeth  Corco- 
ran, was  not  the  real  party  in  interest  The  note  on  its  face 
is  made  payable  to  her  and  was  at  the  time  in  her  possession, 
and  conceding  that  the  money  which  she  loaned  and  for  which 
the  note  was  given,  belonged  to  the  estate  of  her  deceased 
husband,  and  that  she  was  at  the  time  acting  as  administratrix 
of  his  estate,  the  note  itself  was  nevertheless  her  property  and 
she  is  therefore  the  real  party  in  interest  within  the  meaning 
of  the  fourth  section  of  the  Practice  Act.  Parsons  states  the 
rule  thus:  ^^Only  the  executors  and  administrators,  and  not 
the  heirs  or  next  of  kin  of  persons  deceased,  can  claim  posses- 
sion of  his  notes  and  bills,  or  demand  payment,  or  put  them 
in  suit.  *  *  *  It  is  otherwise  if  they  receive  a  note  paya- 
ble to  themselves,  though  for  a  debt  due  to  the  estate,  and 
though  payable  to  them  as  executors.  For  in  such  a  case 
their  representative  character  constitutes  no  part  of  their  title. 
The  note  never  belonged  to  their  testator,  but  vested  in  them 
originally.  And  if  a  bill  or  note,  belonging  to  the  testator  at 
the  time  of  his  decease,  is  payable  to  bearer,  they  need  not  in 
suing  upon  it  make  title  through  him;  they  may  sue  as  bear- 
ers simply.  The  same  distinction  is  applicable  to  guardians, 
receivers,  assignees  in  bankruptcy,  and  trustees  of  any  descrip- 
tion."    (1  Parsons  on  Bills  and  Notes,  154.) 

Perhaps,  in  such  a  case,  if  the  defendant  has  a  counter 
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daim  againet  the  estate  of  the  deceased,  and  the  money  due 
on  the  note  would  be  when  paid  assets  in  the  hands  of  the 
plaintiff,  he  could  set  it  up  in  defense  pro  tanio,  but  there  is 
no  such  question  in  this  case. 
Judgment  affirmed* 
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THE  PEOPLE  V.  SILAS  MARTIN. 

ttiLvscKiPT  ON  Appmal  IN  CjUMiNAL  Ca8& —  The  Snpreffie  Court  wtn  not  r»> 
▼lew  the  ftctlon  of  the  Court  below  In  e  criminal  caae  unless  the  record 
contains  a  bill  of  exceptions,  or  a  correct  statement  of  the  facts  which 
transpired  at  the  trial,  signed  and  settled  by  the  Judge. 

hnM. —  A  bill  of  exceptions  signed  and  settled  by  the  Judge,  and  flled  with 
the  Clerk  below,  la  the  correct  mode  of  making  up  a  record  In  a  criminal 
esse  on  appeal. 

UoiCTUBNT. —  An  indictment  which  charges  bat  Mo  offenae,  and  that  to  tiM 
language  of  the  statute^  la  sufficient. 

Appeal  from  the  County  Courts  Monterey  County, 

The  defendant  was  charged  with  and  convicted  of  tJie  orime 
of  incest^  and  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Oourb 

Sapmd  F.  Oeil,  for  Appellant 

J.  0.  McCullough,  Attorney-General,  for  the  People. 

By  the  Courts  Sawysb^  J.: 

There  is  in  the  record  no  bill  of  exceptions  settled  or  signed, 
or  in  any  way  authenticated  by  the  Judge,  or  otherwise. 
There  are  a  number  of  loose  papers,  not  appearing  to  form 
parts  of  any  one  document,  commencing  with  what  purports 
to  be  a  copy  of  the  indictment,  certified  up  by  the  Clerk.  It 
is  neither  headed  nor  indorsed,  or  in  any  way  designated  as  a 
IaD  of  exceptions.  The  last  paper  in  the  series  purports  to 
state  ^diat  took  place  on  the  trials  and  terminates  with  a 
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motioii  for  a  new  triaL     It  is  signed  by  the  defendan^it  attor- 
ney alone.    This  document  ia  indorsed: 

'*  MoNTEBBY,  (CaL,)  December  26th,  A.  D.  1866. 
^' Filed   December   14th,    1866.     Which   said   motioii  was 
denied  by  the  Court,  and  the  defendant  excepted. 

"S.  F.  Geix,  Attorney  for  Defendant 
*^  W.  H.  Bamsbt,  County  Judge.** 

There  is  nothing  here  to  show  that  any  bill  of  exceptions 
was  ever  settled  or  signed  by  the  Judge.  If  the  signature  of 
the  Judge  can  be  said  to  attest  anything;  it  is  the  statement 
that  the  motion  of  defendant  was  denied,  and  the  defendant 
excepted.  It  may  have  been  denied  on  the  ground  that  there 
was  no  settled  bill  of  exceptions,  or  correct  statement  of  the 
facts  which  transpired  at  the  trial.  There  is,  at  all  events, 
nothing  to  show  that  the  preceding  documents  contain  a  cor- 
rect history  of  the  proceedings  at  the  triaL  We  cannot  review 
the  action  of  the  Court  without  having  some  authentic  record 
showing  what  its  action  was,  and  upon  what  it  was  based.  A 
bill  of  exceptions,  settled  and  signed  by  the  Judge  and  filed 
by  the  Clerk  is  the  mode  prescribed  for  maMng  such  a  record. 
(Orim.  Prac.  Act,  Sec.  486 ;  People  v.  Thompson,  28  CaL  218 ; 
People  Y.  HonsheU,  10  Oal.  86;  Peoph  v.  Stonecifer,  6  CaL 
411.)  There  ia  no  such  bill  of  exceptions  in  this  record)  and 
this  disposes  of  most  of  the  questions  raised. 

The  indictment  charges  but  one  offense  known  to  our  law, 
and  diarges  that  offense  in  the  language  of  the  statute.  (Act 
concerning  crimes  and  punishmenia,  Sea  128;  and  Act  regu- 
lating marriages,  Sea  21.) 

The  otlier  questions  raised  by  the  appellant  are  not  presented 
by  this  record. 

Judgment  affirmed. 
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Argumtnt  tor  AppelUat. 

J,  H.  BLUMENBERO  r.  JOHN  MYEEa 

TssA^rr  who  Sub-Liasbs. —  If  the  lence  rab-leU  tlie  leased  preiiilflee  for  tlie 
entire  term  of  his  leate  from  the  lessor,  no  right  of  entry  remains  In  him 
npon  the  expiration  of  the  term.  The  right  of  entry  Is  In  him  who  holds 
the  reversion. 

CuuTiON  OF  A  Nvw  TBifANCT. —  If  a  tenant  for  one  year  or  more,  before  the 
expiration  of  his  term  procures  the  landlord's  receipt  for  one  month's  rent, 
commencing  at  the  expiration  of  the  term,  a  new  tenancy  of  one  year  Is  not 
thereby  created.    The  new  tenancy  is  only  for  one  month. 

TisiKO  A  Nbw  Lbabb. —  If  the  tenant  takes  a  receipt  from  his  landlord, 
specifying  the  amoont  of  rent  paid  and  the  length  of  the  term,  to  com- 
mence on  the  expiration  of  the  leass^  the  new  term  will  be  for  the  time 
specified  in  the  receipt  No  new  tenancy  by  implication  arises  in  such  case. 
GuATioN  or  A  Nbw  Tbbm* — When  the  lessee  holds  over,  and  the  landlord 
receives  rent  after  the  expiration  of  the  term,  a  new  tenancy  arises  by 
implication,  subject  to  the  covenants  and  conditions  cf  the  original  lease, 
bat  the  new  term  is  not  necessarily  for  one  yoar. 

Appbai.  from  the  County  Courty  City  and  County  of  San 
Francisco. 

The  plaintiff  paid  Booth  for  the  premises  one  hundred  and 
fifty  dollars  per  month.     The  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

C.  H.  Parker,  for  Appellant. 

The  plaintiff  could  rest  his  right  to  recover  of  defendant  on 
iis  lease  to  Myres,  the  prolongation  and  notice  to  quit,  and  the 
proofs  offered  in  connection  therewith.    The  only  excuse  stated 
in  the  answer  for  holding  the  premises  against  Blumenberg  is 
that  the  defendant  had  taken  a  lease  from  Booth,  dated  May 
31st,  1865,  to  take  effect  July  1st,. 1865.    This  defense  is  based 
ypon  the  assprtion  that  Booth  had  the  right  to  lease  the  prem- 
ises OB  and  after  July  1st.     That  could  only  be  on  the  ground 
that  the  relation  of  landlord  and  tenant  between  Blumenberg 
and  Booth  had  been  terminated  on  July  1st,  1865.     If  Blu- 
menberg's  relation  of  tenant  to  Booth  has  been  terminated, 
how  was  It  accomplished;   by  what  means,  and  by  whom? 
Blumenberg  has  not  terminated  it;  Booth  has  not  done  so; 
Blumenberg  has  not  been  requested  to  surrender  —  no  notice 
has  ever  been  served  upon  him.     Blumenberg  by  paying  one 
nionth's  rent  to  commence  after  the  expiration  of  his  term 
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bound  himself  to  pay  the  same  rent  every  month  for  one  year. 
(Taylor's  Landlord  and  Tenant,  Sec.  22.)  If  Booth  could  have 
compelled  Blumenberg  to  hold  the  premises  for  one  year,  Blu- 
menberg  acquired  the  right  to  retain  possession  for  one  year 
by  paying  the  rent.  (Taylor's  Landlord  and  Tenant,  Sec.  476.) 
A  new  term  of  one  month  had  been  created,  which  is  admitted 
on  all  sides.  But  the  plaintiff  contends  that  a  new  term  of  one 
year  had  been  created  by  the  holding  over  of  one  month  after 
the  expiration  of  the  yearly  lease.  I  cite  as  authorities  on  this 
point,  Taylor's  Landlord  and  Tenant,  Sees.  22,  64,  55,  467, 
476;  Adams'  Ejectment,  p.  142,  145,  182,  Note  2;  17  CaL 
85;  25  Cal.  25;  28  CaL  157;  9  Johns.  267;  1  Saunders'  Eep. 
275  a. 

J.  J.  Papy,  for  Respondent 

If  after  the  expiration  of  a  tenancy,  determined  by  lapse  of 
time,  or  the  happening  of  a  particular  event,  the  reversioner 
or  remainderman  receives  r^it,  as  such,  irom  the  person  in 
possession,  or  in  any  other  way  acknowledges  him  as  tenant, 
a  tenancy  will  thereby  be  created  subject  to  the  conditions  of 
the  original  lease.  (Taylor,  L.  and  T.  Sec.  22,  p.  5  of  ed. 
1844;  Conway  v.  Starkweather,  1  Denio,  118;  Bradhf  ▼. 
Covin,  4  Cowen,  350 ;  AbeU  v.  Radcliff,  15  J.  R  505 ;  Jor- 
dan v.  Ward,  1  H.  Black.  97.)  In  this  case  there  was  no 
payment  of  rent  to  Booth  by  plaintiff  after  the  termination  of 
the  lease,  or  any  act  which  can  be  tortured  into  a  continuance 
of  the  tenancy  under  the  terms  of  the  original  lease,  or  under 
any  other  terms.  When  a  lessor  conveys  his  full  term,  he 
ceases  to  be  a  lessor  and  becomes  an  assignor,  thereby  destroy- 
ing the  relation  of  landlord  and  tenant  previously  existing. 
(Smiley  v.  Van  Winkle,  6  Cal.  605 ;  Palmer  v.  Edwards.  1 
Doug.  185;  5  Bacon's  Ab.  p.  658,  Leases  8.)  And  the  pro- 
duction of  the  receipt  is  of  no  avail  because  defendant  never 
held  under  it.  (Reay  v.  Cotter,  29  Cal.  170.)  A  lessee, 
during  his  occupation,  holds  both  by  privity  of  estate  and  of 
contract.  His  privity  of  estate  in  dependent  upon,  and  coexist- 
ent with,  the  continuance  of  his  term.     By  an  assignment  lie 
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divests  himself  of  this  privity  and  transfers  it  to  his  assignee; 
it  remains  annexed  to  the  estate,  into  whose  possession  soever 
the  land  may  pass,  and  the  assignee  alvrays  holds  in  privity  of 
estate  of  the  original  landlord.  (Taylor,  L.  and  T.,  Assign- 
ments, Sec.  11;  Walton  v.  Cronly,  14  Wend.  64;  Auriol  ▼. 
MilU,  4  T.  R  94;  Pot  v.  Jackson,  17  J.  R  2S7-) 


By  the  Court,  Rhodes,  J. : 

The  plaintiff,  who  was  the  lessee  of  Booth  for  the  term  of 
five  years,  commencing  June  1,  1860,  sub-let  the  premises  to 
the  defendant,  for  the  term  of  three  years  from  February  16, 
1862,  and  on  the  16th.  of  April,  1864,  he  and  the  defendant 
execnted  an  instrument  by  which  it  was  agreed  that  "said 
lease  be  prolonged  up  to  June  the  first,  1866,  being  the  full 
form  of  the  lease  said  lessor  holds  from  Junius  Brutus  Booth, 
for  five  years  ending  June  the  first,  1866.*'  On  the  23d  of 
March,  1864,  which  was  prior  to  the  execution  of  the  last 
mentioned  instrument  and  before  the  expiration  of  the  plain- 
tiflPs  term,  he  procured  from  Booth  a  receipt  for  the  sum  of 
four  hundred  dollars,  for  one  month's  rent  for  the  premises, 
from  June  Ist  to  July  1st,  1866.  On  the  81st  of  May,  1866, 
Booth  leased  the  premises  to  the  defendant  for  one  year  from 
July  1,  1865.  This  action  was  commenced  under  the  Forci- 
ble Entiy  and  Detainer  Act,  July  81,  1866.  The  defendant 
had  jtidgment  on  the  findings. 

The  instrument  executed  April  6,  1864,  was  an  assignment 
to  the  defendant  of  the  lease  of  Booth  to  the  plaintiff.  It 
purported  to  pass  all  of  the  term  then  remaining,  and  it  in 
fact  left  no  reversionary  interest  in  the  plaintiff.  (Taylor 
Land,  and  Ten.,  Sees.  16,  109,  426;  1  Wash,  on  Real  Prop., 
^33.)  "So  right  of  entry  therefore  remained  in  or  accrued  to 
the  plaintiff  by  reason  of  the  expiration  of  the  term.  That 
Tight  attended  the  reversion,  and  both  were  in  the  hands  of 
Booth,  except  in  so  far  as  they  may  have  been  affected  by  the 
transaction  evidenced  by  the  receipt  of  Booth. 

Accepting  the  receipt  as  constituting  a  lease  to  the  plaintiff, 
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the  qnestion-  is  what  term  was  thereby  created?  The  plain- 
tiff holds  that  the  receipt  is  evidence  of  a  lease  for  a  year; 
that  the  holding  oyer  for  one  month  by  the  defendant,  and  the 
payment  by  the  plaintiff  to  Booth  of  one  month's  rent,  created, 
by  implication  of  law,  a  new  term  of  one  year  betwieen  Bootb 
and  the  plaintiff,  commencing  at  the  expiration  of  the  term  of 
five  years.  The  doctrine  which  the  plaintiff  invokes,  that 
where  the  lessee  holds  over  and  the  lessor  receives  rent  accru- 
ing after  the  expiration  of  the  term,  a  new  tenancy  arises  for 
a  further  term,  subject  to  the  covenants  and  conditions  of  the 
orignial  lease,  is  true  as  a  general  rule,  and  the  reason  is,  that 
the  receipt  of  the  rent  is  considered  as  an  acknowledgment  of 
a  subsisting  tenancy.  But  it  does  not  follow  that  the  new 
term  must  necessarily  be  a  year.  \Miere  the  former  lease  was 
for  a  period  less  than  a  year,  as  a  quarter  or  a  month,  or 
where  the  term  though  extending  to  a  year  or  more,  was  com- 
posed of  such  periods,  there  is  no  ground  for  holding  that  the 
new  term,  presumed  from  the  holding  over  of  the  tenant,  and 
the  recipt  of  rent  by  the  landlord,  extends  beyond  one  of  the 
periods  of  the  tenancy.  The  tenant  who  enters  under  a  lease 
for  a  month,  and  holds  over,  and  during  the  second  month 
pays  rent,  is  not  entitled  to  claim  a  new  term  of  one  year,  but 
he  becon^es  a  tenant  from  month  to  month.  When  the 
tenancy  is  found  from  the  fact  of  the  holding  over  of  the 
tenant  and  the  acknowledgment  of  the  landlord,  it  is  presumed 
to  be  of  the  same  character  —  as  annual,  quarterly,  monthly, 
etc. —  and  upon  the  same  covenants  and  conditions  as  the  pre- 
vious tenancy.  It  rests  upon  implication  alone.  But  when 
the  parties  have  made  an  express  agreement  relating  in  any 
respect  to  the  new  tenancy,  then  in  that  respect  there  is  no 
room  for  implication.  If  the  parties  specify  the  rent,  the  time 
of  payment,  the  term,  or  any  of  the  usual  covenants  or  condi- 
tions of  a  lease,  whether  they  agree  or  disagree  with  the 
terms  of  the  former  lease,  they  enter  into  the  new  lease  and 
determine  the  rights  of  the  parties  while  the  tenant  is  holding 
over.  The  receipt  produced  by  the  plaintiff  showed  the  pay- 
ment by  him  of  four  hundred  dollars  for  one  month's  rent, 
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thus  eatabliahing  both  the  rent  and  the  term.  He  has  no 
better  right  to  recnr  to  the  former  lease,  in  disregard  of  the 
time,  than  of  the  rent  specified  in  the  receipt  The  utmost 
the  plaintiff  was  entitled  to,  as  growing  out  of  the  receipt,  was 
the  possession  of  the  premises  from  the  first  of  June  to  the 
first  of  July,  and  at  the  last  date  his  new  term  ended.  After 
that  time  he  was  not  entitled  to  the  possession  as  against  his 
landlord,  Booth,  nor  was  he  in  a  better  position  to  recover 
the  possession  from  the  defendant,  for  although  he  was  author- 
ized to  treat  the  defendant  as  his  tenant  during  the  lease  for 
one  month,  his  interest  in  the  premises  expired  at  the  end  of 
that  month,  and  at  the  same  point  of  time  the  defcndant'9 
right  to  the  possession  under  his  lease  from  Booth  commenced. 
We  therefore  agree  with  the  learned  Judge  of  the  County 
Court  in  the  opinion  that  the  receipt  was  evidence  of  a  lease 
for  one  month  only,  and  that  after  the  expiration  of  that  time 
it  was  too  late  for  the  plaintiff  to  oommence  an  action  for  the 
recovery  of  the  possession. 

The  plaintiff's  construction  of  the  holding  over,  and  the 
receipt  of  accruing  rent  by  the  landlord,  if  it  could  be  main- 
tained, would  be  fatal  to  his  recovery  in  this  action  —  the 
action  beiiig  brought,  not  on  the  ground  of  forfeiture,  but  of 
the  expiration  of  the  defendant's  term.  The  defendant  having 
held  over  after  the  expiration  of  hi?  term,  the  plaintiff  then 
holding  the  lease  for  one  month,  could  at  his  election  treat 
him  as  a  tresspasser  or  a  tenant  The  plaintiff,  on  the  3d  day 
of  June,  demanded  of  the  defendant,  who  was  then  holding 
over,  one  thousand  dollars  for  the  rent  of  the  current  month. 
He  thereby  acknowledged  the  defendant  as  his  tenant  Giv- 
ing the  defendant  the  same  benefit  of  the  implication  as  to  the 
term  of  the  new  tenancy,  that  the  plaintiff  claims  as  between 
him  and  Booth,  his  term  also  would  continue  for  one  year 
from  the  first  of  June,  and  he  would  not  be  liable  to  this 
action  until  the  expiration  of  the  year. 

Jud<rmpnt  affirmed. 

Vou  XZXIL— T 
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statement  of  Facti. 


THE  PEOPLE  V.  JOHN  MoCREA. 

Bttprncb  or  CntctnisTAircRS  to  nx  Tim. —  If  a  defendant,  on  trial  on  a 
charge  of  robberyt  ciaims  to  have  been  at  another  place  when  the  robbery 
was  committed,  and  there  U  testimony  tending  to  show  that  he  was  at 
such  other  place  about  that  timo,  any  clTcumstances  which  will  tend  to 
fix  the  time  he  waa  at  snch  other  place  are  admlutble  In  eridenee. . 

BnA.RSAY  Testimont. —  Statementa  of  a  penon  who  haa  been  robbed,  made  to 
a  third  party,  as  to  the  description  of  the  person  who  robbed  him,  are 
hearsay,  and  not  admissible  In  evidence  on  the  part  of  defendant  to  show 
that  he  Is  not  the  person  thns  described. 

AcQuiKSCBNcn  IN  STATBMB1IT8  OF  Othsbs. —  Admlsslous  and  confessions  of 
guilt  may  be  implied-  from  the  acquiescence  of  the  party  to  whom  tliey  are 
made  In  the  statements  of  others  made  in  his  presence.  It  makes  no  differ- 
ence that  the  statements  which  call  tor  a  reply  are  made  by  a  party  who  Is 
Incompetent  to  testify. 

iDKM. —  Such  statements  are  admitted  in  evidence,  not  as  themselves  evidence 
of  the  truth  of  the  facts  stated,  bnt  to  show  the  conduct  of  the  defendant 
under  the  etrenmstances. 

Afpbal  from  the  County  Courts  Placer  County. 

The  assault  with  intent  to  rob  was  alleged  to  have  been 
committed  at  Stewart's  Flat,  on  the  26th  day  of  March,  1866. 
One  Baird  owned  a  mining  claim  some  distance  from  the  place 
of  the  alleged  assault  He  was  called  as  a  witness  on  behalf 
of  defendant,  and  testified  that  the  defendant  and  Jones  were 
at  his  claim  on  the  morning  of  the  26th  of  March,  and  left 
there  about  ten  o'clock  a.  m.  and  went  towards  their  place  of 
residence;  that  he  went  to  Stewart's  Plat  on  the  afternoon  of 
the  same  day,  to  consult  with  Mr.  Bancaid,  an  attorney  at  law. 
The  defendant's  attorney  then  offered  to  prove  by  the  witness 
that  when  the  witness  saw  Kincaid  that  afternoon  at  Stewart's 
Flat,  Kincaid  told  the  witness  that  he  had  heard  of  the  alleged 
assault  to  rob  committed  on  Hong  Koy,  and  had  heard  that  it 
was  committed  in  the  forenoon  of  that  day,  within  half  a  mile 
of  Stewart's  Flat.  The  District  Attorney  objected  to  the 
admission  of  the  testimony,  and  the  Court  sustained  the  ob- 
jection. The  defendant  then  called  J.  T.  Kincaid  as  a  witness, 
and  offered  to  prove  by  him  the  same  conversation  with  Baird, 
and  also  offered  to  prove  by  him  that  Hong  Koy  came  to  him 
on  the  day  of  the  alleged  robbery  and  described  the  persons 
who  attempted  to  rob  him,  and  that  the  descriptionB  thus 
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given  did  iu>t  correspond  with  defendant  and  Jones.  The 
District  Attorney  objected  to  the  evidence,  and  the  Court  sus- 
tained the  objection*  The  jury  found  the  defendant  guilty, 
and  he  was  sentenced  to  confinement  in  the  State  Prison,  and 
appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Jo.  Hamilton,  for  Appellant; 

Chinamen  are  not  permitted  to  testify  by  the  laws  of  this 
State  in  cases  where  a  white  man  is  a  party.  The  testimony 
of  Pool  should  not  therefore  have  been  received  as  to  the  state- 
ments of  Hong  Koy.  Hong  Koy,  not  being  a  witness,  his 
statements  should  not  have  been  received.  The  statements 
of  the  Chinaman  to  Kincaid  as  to  who  robbed  him,  should 
have  been  received. 

J.  0.  McCvUough  Attomey-Oenerd,  for  the  People. 

By  the  Court,  Sawteb,  J.: 

McCrea  was  jointly  indicted  with  Jones,  in  the  case  of 
People  V.  Jones,  31  Oal.  565,  for  an  assault  with  intent  to  rob 
Hong  Koy,  but  separately  tried.  The  evidence  is  very  much 
like  the  evidence  in  the  case  of  Jones.  Some  of  the  same 
errors  were  committed  in  admitting  testimony  that  we  have 
pointed  out  in  that  case,  and  it  is  unnecessary  to  consider 
ihem  further. 

We  also  think  there  was  error  in  refusing  to  admit  the  testi- 
mony of  Baird,  Kincaid  and  some  others,  as  to  circumstances 
tending  to  identify  the  day  on  which  defendant  was  at  Baird's 
claim.  We  think  the  evidence  excluded  was  admissible  for 
that  purpose.  It  was  claimed  by  defendant  that  he  was  at 
Baird's  claim  on  the  morning  of  the  26th,  at  the  very  time 
vlien  the  robbery  was  claimed  to  have  been  committed,  and, 
therefore,  that  it  could  not  have  been  committed  by  him. 
There  was  testimony  tending  to  show  that  he  was  at  Baird's 
claim  on  some  occasion  about  that  time,  and  it  was  important 
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to  identify  the  precise  time,  and  any  circumstanoeB  which 
would  tend  to  fix  the  time  were  admissible  for  that  purpose. 

The  testimony  offered  as  to  the  description  given  by  the 
Chinaman  to  Kincaid  of  the  parties  who  made  the  assault  was 
properly  excluded.    It  was  mere  heresay  testimony. 

Sheriff  Poole,  under  objection  and  exception  on  the  part  of 
the  defendant,  testified  in  regard  to  conversations  which  took 
place  on  a  day  subsequent  to  the  alleged  robbery  in  the  pres- 
ence of  the  prisoner.  He  stated :  "  I  asked  the  Chinaman 
(Hong  Koy)  if  he  knew. this  man  (pointing  to  defendant, 
McCrea).  The  Chinaman  said,  yes.  He,  the  Chinaman,  then 
took  hold  of  my  arm  and  showed  me  how  defendant  had  tried 
to  rob  hiRL  The  Chinaman  said:  You  are  the  man  who  tried 
to  rob  me..  He  then  told  me  how  it  was  done.  ♦  ♦  * 
After  the  Chinaman  had  concluded  his  statement,  McCrea 
remarked:  That  will  do;  I  can  prove  where  I  was  that  day; 
which  was  all  he  said  in  the  conversation." 

Admissions  and  confessions  may  be  implied  from  the  aoqui- 
escence  of  the  party  in  the  statements  of  others  made  in  his 
presence,  when  the  circumstances  are  such  as  afford  an  oppor- 
tunity to  act  or  speak,  and  would  naturally  call  for  some  action 
or  reply  from  men  similarly  situated.  (1  Green.  Ev.  Sees.  197, 
215 ;  Joy  on  Confessions,  77.)  And  it  makes  no  difference  that 
the  statements  which  call  for  a  reply  are  made  by  a  party  who 
ifl  incompetent  to  testify. 

In  Rex  V.  Bartlett,  7  Car.  and  Pay.  832,  on  a  trial  of  an 
indictment  for  murder,  the  following  statement  of  the  wife,  in 
presence  of  the  husband,  the  defendant  in  the  case,  and  hiif 
reply,  were  offered  in  evidence.  .  The  statement  of  the  wife 
was  as  follows:  "Oh,  Bartlett,  how  could  you  do  it?"  He 
looked  steadfastly  at  her  and  said:  "Ahl  what  I  you  accuse 
me  of  murder,  too  1"  She  said :  "  I  do,  Bartlett ;  you  are  the 
man  that  shot  my  mother."  The  prisoner  did  not  make  any 
reply.  She  then  turned  to  the  witness,  and  said:  "This  is 
done  for  money.'*  This  testimony  was  held  admissible.  In 
Bex  V.  Smithers,  5  Car,  and  Pay.  332,  also  an  indictment  for 
murder,  effected  by  setting  fire  to  a  house^  it  was  held  that 
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^obseryations  made  to.  the  prisoner  by  his  wife  on  the  subject 
of  the  fire,  to  which  he  made  an  evasive  reply,"  were  admissible. 
The  Judges  said  that  llie  fact  that  the  wife  '^  could  not  be 
called  as  a  witness  did  not  vary  the  general  rule,  that  what- 
ever was  said  to  a  prisoner  on  the  subject  matter  of  the 
charge,  to  which  he  made  no  direct  answer,  was  receivable  as 
evidence  of  an  implied  admission  on  his  part."     (See,  also, 
Neile  v.  Jakle,  2  Car.  and  Kir.  790.)     The  rule  recognized  by 
these  authorities  is  clearly  broad  enough  to  cover  the  testi- 
mony in  question.     Bi|t  these  statements  are  admitted,  not  as 
of  themselves  evidence  of  the  truth  of  the  facts  stated,  but 
simply  to  show  what  it  is  that  calls  for  a  reply,  and  the  action 
of  the  defendant  himself  under  the  circumstances,  as  indicat- 
ing an  acquiescence  in,  or  repudiation  of,  the  truth  of  the 
statement     His  own  action  under  the  circumstances  in  which 
he  is  placed,  is  the  matter  to  be  considered  and  weighed  by 
the  jury.    The  decree  of  credit   due  to  such   evidence  of 
implied  admissions  is  to  be  estimated  by  the  jury  under  the 
circmnstanoea  of  each  case.     But  jurors  should  be  cautioned 
not  to  allow  their  attention  to  be  diverted  from  the  conduct 
of  the  prisoner — the  real  matter  to  be  considered — to  the 
statements  of  the  third  party,  as  containing  the  evidence  of 
the  facts  sought  'to  be  established.     To  do  so,  would  be  to 
receive  and  give  effect  to  statements  which,  except  for  the 
purpose  of  showing  the  circumstances  under  which  the  pris- 
oner is  called  upon  to  act  or  speak,  would  be  wholly  inadmis- 
sible.    The  prisoner,  at  best,  is  taken  at  a  disadvantage,  and  is 
bound  to  reply  or  not  reply,  at  his  peril,  to  the  inquiries  or 
statements  of  any  officious  intermeddler  who  may  be  able  to 
obtain  access  to  him.     There  was  no  error  in  adjnitting  this 
testimony;  but  the  jury  are  to  judge  whether  the  action  or 
answer  of  the  defendant  was,  under  all  the  circumstances, 
entitled  to  any,  and  how  much  weight,  as  indicative  of  an 
admission  of  guilt 

The  judgment  must,  however^  be  reversed  and  a  new  trial 
had,  in  consequence  of  other  errors  notioed,  and  it  is  ao  ordered. 
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Argument  for  Beapondent 


ISAAC  WILKINSON  v.  JOHN  PAKBOTT. 

CoKTiNUANCB. —  It  !•  Bot  «ii  aboM  «f  dtfcrettoD  for  tho  Conrt  to  nfuM  A 
contitmanee  on  account  of  tho  volontary  abaaaea  cf  tbo  daflendant  on  !■•- 
portant  boalneaa  at  tha  tSma  tha  caae  haa  baan  aat  for  trial,  whan  It  do«ai 
not  appear  tbat  tha  bualnaaa  conid  not  haTe  been  delayed,  nor  coQid  no^ 
bave  been  attended  to  by  aoma  ona  alaa,  nor  that  the  facta  ware  not  tai  tlie 
poaaeaaion  of  hia  attorney. 

Damagis  fbom  Bm  or  Doo. —  It  la  not  neceaaary.  In  an  aetlon  for  damagea* 
aostalned  by  the  bite  of  a  dog,  for  the  plaintiff  to  prore  that  the  defendant 
owned  the  dog.  It  la  anfBcient  an  thla  point  for  tha  plaintiff  to  prove  that 
the  defendant  kept  tha  dog. 

BxcBPTioN  TO  iNaTBUcnoira. —  Inatmctlona  giyen  by  tha  Court  ta  tha  Jary 
mast  be  excepted  to*  In  order  to  enable  tha  appellant  to  take  adyantage  off 
errors  In  them  If  anch  azist. 

BsvnaaAL  or  JoooMmrw—  A  Jadgment  wUl  not  be  rararaad  for  an  anar  fiivofw 
able  to  tha  appellant. 

Nnw  Tbiaim —  A  judgment  will  not  be  rerersed  on  the  ground  that  tha  vardlct 
la  contrary  to  tha  eyidenca,  If  the  testimony  la  conflicting: 

Appbal  from  the  District  Court,  Fourth  Judicial  Distriet, 
City  and  County  of  San  Francisco. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  the 
defendant  appealed. 
.  The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  Casserly,  and  W.  H.  L.  Barnes,  for  'Appellant^  argued 
that  the  defendant  was  not  liable  unless  he  owned  the  dog; 
and  cited  Ficken  v.  Janes,  28  Cal.  618 ;  Hinckley  v.  Emerson, 
4  Cow«i,  351;  Brock  v.  Copeland,  1  Esp.  203;  Vrooman  v. 
Lawyer,  18  Johns.  339 ;  Lyke  v.  Van  Leaver,  4  Denio,  128,  i.  e. 
1  Comstock,  515 ;  Steele  v.  Smith,  3  E.  D.  Smith,  322 ;  Coggs- 
well  V.  Baldtvin,  15  Vermont,  412 ;  Deane  v.  Clayton,  7  Taun- 
ton, 409. 

James  McCahe,  for  Eespondent. 

The  case  of  Ficken  v.  Jones  el  at.,  28  Cal.  818,  (so  strongly 
relied  upon  by  defendant's  counsel,)  when  closely  examined, 
plainly  shows  (as  does  also  Abbot's  Forms.,  Nos.  442  to  444, 
nnd  536  to  538)  Aat  the  defendant  may  be  liable,  though  not 
f>i«  owner.  Ficken  v.  Jones  ei  al.  also  shows  that  negligence 
is  enough  to  render  the  defendant  liable  without  the  scienUr, 
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and  in  the  case  at  bar  it  is  clearly  proved  that  Parrott  negli- 
gently left  his  gate  open  so  his  dog  could  run  out 

By  the  Court,  Sandbbson,  J.: 

Action  to  recover  damages  on  account  of  personal  injuries 
sustained  by  plaintiff's  ditughter,  a  child  about  four  years  of 
age,  from  a  bite  by  defendant's  dog. 

When  the  case  was  called  for  trial  in  its  regular  place  on 
the  calendar,  counsel  for  defendant  moved  the  Court  to  post- 
pone the  trial  for  the  space  of  three  days  on  account  of  the 
temporary  absence  of  the  defendant.  The  motion  was  based 
upon  the  affidavit  of  the  business  associate  of  the  defendant  to 
the  effect  that  the  defendant  had  gone  to  the  State  of  Nevada 
a  few  days  previoub  to  the  motion  on  important  private  busi- 
ness, and  that  the  affiant  knew  nothing  about  the  facts  of  the 
case,  but  believed  that  it  would  be  impossible  to  try  it  with- 
out the  defendant's  presence,  as  the  facts  were  altogether 
within  his  knowledge,  and  that  he  did  not  know  when  the 
defendant  would  return,  but  he  expected  him  to  do  so  within  a 
few  days. 

The  refusal  of  the  Court  to  postpone  the  trial  upon  such  a 
showing  did  not  amount  to  an  abuse  of  discretion.     There  is 
nothing  in  the  affidavit  which  entitled  the  defendant  to  an 
adjournment  unless  his  voluntary  absence  unexplained  is  suf- 
ficient for  that  purpose.     It  is  not  even  suggested  that,  the 
defendant  was  ignorant  of  the  fact  that  his  case  was  set  for 
trial  on  that  day,  or  that  the  business  upon  which  he  absented 
himself  was  of  such  a  character  as  to  require  his  personal 
attention,  or  was  so  pressing  as  to  admit  of  no  delay.     It  may 
have  been  very  important  and  yet  have  been  attended  to  by 
some  one  else  as  well.     It  may  have  been  very  important,  and 
of  a  character  to  require  his  personal  attention,  and  yet  have 
been  delayed  for  a  few  days  without  prejudice.     Iforeover, 
there  is  nothing  to  show  that  his  attorney  was  not  in  posses- 
sion of  all  the  facts,  and  as  well  prepared  to  try  the  case  with- 
out him  as  with  him*    At  all  events^  hia  attorney  was  careful 
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not  to  make  an  affidavit  that  he  was  not.  And  the  affidavit^ 
such  as  it  was,  was  made  by  a  party  who  neither  knew  nor 
could  be  reasonably  expected  to  know  anything  on  that  head. 
While  we  are  not  prepared  to  say  that  the  Court  would  have 
abused  its  discretion  had  it  granted  the  motion,  we  have  no 
hesitation  in  saying,  in  view  of  the  meagre  showing  which 
was  made,  that  it  did  not  abuse  its  discretion  in  denying  it. 

It  is  next  claimed  that  the  verdict  is  contrary  to  the  evidence 
on  all  the  points  which  the  plaintiff  was  bound  to"  establish. 
In  this  connection  it  is  claimed  that  it  was  necessary  for  the 
plaintiff  to  show :  First  —  That  the  defendant  was  die  owner 
of  the  dog.  Second  —  That  the  dog  was  of  vicious  and  mis- 
chievous propensities  and  accustomed  to  bite  mankind.  Third 
—  That  the  defendant  had  knowledge  of  these  characteristics ; 
and,  Fourth  —  That  the  defendant  allowed  the  dog  to  run  at 
large  without  being  properly  guarded  and  muzzled. 

It  is  not  necessary  in  order  to  make  a  case  for  the  jury  to 
show  that  the  defendant  was  the  owner  of  the  dog.  If  such 
was  the  case  it  would  be  necessary  to  so  aver  in  the  com- 
plaint; yet  neither  the  complaint  in  this  action  nor  the  prece- 
dents so  aver.  It  is  sufficient  if  the  defendant,  in  the  language 
of  the  complaint  and  of  the  precedents,  kept  the  dog,  and  this 
he  might  do  without  being  his  owner  or  having  any  right  of 
property  in  him.  If  a  party  undertakes  to  keep  a  vicious  dog 
or  other  animal,  whether  he  owns  him  or  not,  he  is  bound  to 
keep  him,  if  he  knows  him  to  be  vicious,  in  such  a  manner  as 
not  to  endanger  the  lives  or  persons  of  others.  But  for  the 
purposes  of  this  case,  all  that  counsel  claim  on  this  head  may 
be  conceded,  for  the  testimony  on  the  question  of  ownership 
was  conflicting,  which  precludes  "QS  from  interfering  with  the 
verdict,  and  the  Court  below  adopted  the  view  of  counsel  and 
expressly  charged  the  jury  that  the  first  question  they  had  to 
settle  was  as  to  the  ownership  of  the  dog,  and  that  if  they  came 
to  the  conclusion  that  he  did  not  belong  to  the  defendant  they 
must  find  a  verdict  in  his  favor. 

That  the  dog  was  vicious,  and  that  defendant  knew  it,  was 
shown  by  the  admission  of  tiie  defendant  to  the  plaintiff,  that 
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^  It  was  the  wcond  time  the  dog  had  bitten  a  child.''  That 
the  dog,  being  a  vicious  dog,  was  not  properly  secured,  is 
shown  by  the  circumstances  attending  the  biting.  The  child 
was  passing  quietly  along  the  street  in  company  with  her 
mother,  When  the  dog,  without  any  provocation,  ran  out  of 
the  defendant's  premises  and  inflicted  the  injuries  of  which 
complaint  is  made.  There  is,  in  short,  nothing  in  the  evi- 
dence which  would  justify  us  in  disturbing  the  verdict  of 
the  jury. 

The  instruction  in  relation  to  punitive  damages,  which  the 
Court  refused,  we  pass  without  comment,  because  counsel 
have  done  so  in  their  brief,  and  we  therefore  understand  them 
as  abandoning  their  exception  to  the  ruling  of  the  Court  in 
that  respect  Moreover,  the  whole  amount  of  the  damages 
allowed  by  the  jury  was  only  three  hundred  and  twenty-five 
dollars,  which  sum,  if  at  all,  is  too  little  in  excess  of  the 
expense  and  loss  of  time  entailed  upon  the  plaintiff  to  justify 
the  belief  that  any  portion  of  it  was  allowed  by  way  of  pun- 
ishment 

The  second  instruction  asked  for  by  defendant  was  properly 
refused,  as  we  have  seen,  because  it  made  the  ownership  and 
not  the  keeping  of  the  dog  one  of  the  testa  of  the  defendant's 
liability. 

Whether  the  instructions  which  were  given  by  the  Court 
were  in  any  respeet  erroneous,  matters  not,  for  counsel  failed 
to  take  any  exception  to  any  part  of  them.  So  far  as  they 
make  the  owners^p  and  not  the  keeping  of  the  d«>g  a  test  of 
the  defendant's  liability,  they  were  erroneous,  as  we  have  seen, 
but  the  error  was  favorable  to  the  appellant  Whether  they 
were  erroneous  so  far  as  they  relate  to  punitive  damages  is  of 
no  consequence,  for  there  is  no  substantial  reason  to  suppose 
that  punitive  damages  were  allowed  by  the  jury;  besides,  as 
already  stated,  no  exe^tioin  was  taken* 

Judgment  and  order  denying  a  new  trial  affirmed. 

Mr.  Chief  Justioe  Cubbst  did  not  ojqpAeae  any  opinion. 
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S.  H.  WETHERBEE  v.  MARY  DTXOT-ef  als. 

Rbcitals  iir  T4X  Dscd. —  It  to  not  necessary  In  the  reeltato  In  a  tax  deed, 
given  for  land  sold  for  the  taxes  of  1857-8,  to  state  In  what  mnoner  the 
tax  had  been  levied  or  the  rate  of  taxation,  nor  for  what  amount  tho  land 
was  assessed  by  the  Assessor,  nor  that  a  eertiflcato  of  sale  wtfs  filed  with 
the  Connty  Recorder. 

Tix  CoLLKCTOB. —  It  Is  not  necessary,  before  introducing  a  tax  deed  In  e?I- 
dence.  to  prove  that  the  person  by  whom  It  was  execn ted -held  the  office 
of  Tax  Collector  at  the  time  when  the  sale  was  made. 

Dud  as  Bvidbncb. —  A  tax  deed  properly  acknowledged  is  admissible  in  evi- 
dence without  further  proof. 

Of  what  Coubts  wili.  taki  Todxcul  None*. —  Courts  wtll  take  Judicial 
notice  of  the  fftct  as  to  who  holds  the  office  of  Tax  Collector  of  a  county 
or  district,  and  as  to  who  fills  the  various  connty  offices  within  thetr 
jurisdiction,  and  of  the  genuineness  of  their  signatures. 

DascBiPTioN  IN  Absessmbkt  and  Tax  Dkbd. —  A  tax  deed  which  describes 
the  property  conreyed  as  **  Block  No.  26,  leas  a  lot  belonging  to  Bryant, 
70  by  187 %,  in  the  southeasterly  comer,**  Is  not  rold  on  the  ground  that 
the  description  of  the  premises  is  insufficient,  nor  because  it  was  assessed 
by  that  description. 

Csoss  RxAMiNATioN. —  WhsTo  s  wttness  testifies  in  chief  that  a  piece  of  land 
was  assessed  for  taxes,  it  is  not  a  cross  examination  to  ask  him  the  usual 
way  of  selling  property  for  taxes,  or  whether  another  piece  of  land  was 
sold  for  taxes. 

Appkat.  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

On  the  trial  the  plaintiff  offered  in  evidence  the  tax  deed  to 
his  grantor,  without  proving  that  the  person  who  executed  it 
wrs  the  Tax  Collector,  or  the  genuineness  of  his  signature. 
The  recitals  in  the  deed  did  not  state  in  what  manner  the  tax 
had  been  levied,  the  rate  of  taxation,  nor  for  what  amount  the 
land  had  been  assessed  by  the  Assessor,  nor  that  a  certificate 
of  the  tax  sale  had  been  filed  with  the  County  Clerk.  The 
defendants  objected  to  its  reception  for  these  among  other 
reasons,  and  the  Court  overruled  the  objections. 

The  plaintiff  called  a  witness,  who  testified  that  Mr.  Bryant 
had  a  portion  of  "  Block  26  "  assessed  to  him  in  1867-8.  On 
cross  examination  defendants'  attorney  asked  the  witness  to 
state  the  usual  way  of  selling  property  for  taxes  at  that  time, 
and  then  offered  to  prove  by  him  that  neither  the  owner  nor 
the  Tax  Collector  was  present  at  the  sale,  and  that  the  lot  was 
not  sold.  Plaintiff's  attorney  objected,  as  not  proper  oroet  ez- 
Amination,  and  the  Court  sustained  the  objection. 
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The  Other  facts  are  stated  in  the  opinion  of  the  Court 

ff .  F.  &  Yf.  H.  Sharp,  for  Appellants. 

The  filing  with  the  County  Recorder  of  the  certificate  of 
sale  is  a  condition  precedent  to  the  making  of  a  tax  deed,  or  a 
condition  subsequent  to  the  sale.  Such  filing  should  have 
been  proven  by  the  plaintiff;  without  such  proof  his  deed 
was  void,  for  non-compliance  with  said  condition.  (Statutes 
1857,  p.  334,  Sees.  20,  22,  and  23 ;  Blackwell,  369,  404-5 ; 
Reed  v.  Morton,  9  Missouri,  878.)  The  recitals  in  the  tax 
deed  were  insufficient  to  make  the  deed  prima  facie  evidence. 
(Terrell  v.  Graves,  18  CaL  149 ;  Barker  v.  Blake,  36  Maine, 
433.) 

John  Reynolds,  for  BespondCTt,  on  the  point  of  the  recitals 
in  the  deed,  cited  0" Grady  v.  Barnhisel,  23  CaL  287;  and 
Brunn  v.  Murphy,  29  Cal.  326. 

fiy  the  Court.  S^kbebbon,  J.: 

Ejectment  to  recover  part  of  Block  Kumber  Twenty-Five, 
in  the  City  of  San  Francisco.  The  plainti£P  had  judgment, 
and  the  defendant  appealed. 

The  plaintiff's  title  is  founded  upon  a  sale  of  the  premises. 
by  the  Tax  Collector  for  taxes  of  1857-8,  made  under  the 
Revenue  Act  of  1857  (Statutes  1857,  p.  325,)  and  the  Act  of 
1859  (Statutes  1859,  p.  4,)  legalizing  the  tax  list  of  the  City 
and  County  of  San  Francisco  for  the  fiscal  year  ending  June 
30, 1868.  In  support  of  his  title  he  offered  in  evidence  a  deed 
from  the  Tax  Collector  to  one  Vassault^  under  whom  he 
daims.  The  defendant  objected  to  the  deed  upon  a  variety 
of  grounds  affecting  its  validity.  It  is  unnecessary  to  notice 
them  in  detail.  So  far  as  they  relate  to  the  historical  part  of 
the  deed  they  are  fully  answered  by  the  cases  of  O'Grady  v. 
Barrihisel,  23  Cal.  287;  and  Brunn  v.  Murphy,  29  Cal.  326. 
On  comparing  the  recitals  in  the  deed  with  the  provisions  of 
tlie  eighteenth  section  of  the  statute  under  which  they  were 
perpared,  we  find  no  fault 
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Nor  was  it  necessary  before  introducing  the  deed  to  prove 
that  the  person  by  wtom  it  was  executed  held  the  office  of 
Tax  Collector  at  ^e  time  the  sale  was  made.  There  is  some 
conflict  as  to  how  far  Courts  should  go  in  the  exercise  of  judi- 
cial knowledge  in  respect  to  who  are  occupants  of  inferior 
offices  and  tribunals.  It  is  settled  that  they  will  take  notice  of 
who  are  the  principal  officers  of  State,  heads  of  Departments, 
foreign  Ministers,  United  States  Senators,  Marshals,  Sheriffs 
and  the  like,  and  the  genuineness  of  their  signatures.  In  Loui- 
siana the  Courts  take  notice  of  the  signatures  of  aU  executive 
and  judicial  officers  to  all  official  acts.  {Jones  v.  Oalis'  Curax'r 
4  Martin,  635 ;  Wood  v.  Fitz,  10  Martin,  196 ;  Follain  v.  Lefe- 
vre,  3  Eob.  13;  Despau  v.  Swindler^  3  Martin,  N.  S.,  705.) 

The  general  rule  upon  this  subject  is,  that  Courts  will  take 
notice  of  whatever  ought  to  be  generally  known  within  the 
limits  of  their  jurisdiction.  (1  Greenleaf  Ev.  11.)  We  think 
that  the  Courts  ought  at  least  to  go  so  far  as  to  take  notice  as 
to  who  fill  the  various  county  offices  within  their  jurisdiction 
and  the  genuineness  of  their  signatures.  But  independent  of 
this,  the  deed  in  question  was  properly  acknowledged  before 
a  competent  officer,  and  therefore  entided  to  admission  with- 
out further  proof. 

Nor  was  the  deed  void  on  the  ground  that  the  description 
of  the  premises  is  insufficient.  The  premises  are  described  as 
constituting  Block  Number  Twenty-Five  less  a  lot  belonging 
to  Bryant,  seventy  by  one  hundred  and  thirty-seven  and  a 
half,  in  the  southeasterly  comer.  It  is  also  described  by 
giving  the  streets  by  which  it  is  bounded.  We  think  it  suffi- 
cient both  for  the  purposes  of  assessment  and  conveyance.  But 
if  not,  the  defect  was  cured  by  the  Act  of  1859,  already  men- 
tioned.    (People  V,  Holladay,  25  Cal.  300.) 

Nor  did  the  Court  err  in  excluding  the  testimony  offered  by 
the  defendants  for  the  purpose  of  defeating  the  tax  sale.  They 
offered  the  testimony  by  cross  examination  of  one  of  the  plain- 
tiff's witnesses,  and  as  it  did  not  tend  to  rebut  anything  which 
that  witness  had  said  upon  the  direct  examination,  it  was 
properly  excluded  upon  the  objection  of  plaintiff  to  that  mode 
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of  proof.  So  far  as  we  can  learn  from  the  transcript^  the  offer 
was  not  subsequently  renewed. 

There  is  nothing  in  the  other  points  deserving  of  special 
notice.  The  plaintiff  showed  a  ri^t  to  recover  on  hia  tax 
title,  and  the  Conrt  did  not  err  in  so  advising  the  jury. 

Judgment  affirmed. 

Mr.  Chief  Justice  Cusbey  did  not  express  any  opinion; 


{ 


ABNER  SEED  aot  JOSEPH  GORDON  v.  DAVID  GAL- 
DERWOOD. 

Dbiiau  in  Akswsb. —  If  WTeral  aTennents  In  a  eomplalnt  ar«  eonJanetiTely 
■tated,  an  anawar  attamptlnc  to  deny  them  taj  repeating  them  in  their 
conjunctiTe  form  doea  not  raiaa  an  laana. 

Atoidino  ADMiasioK  nr  Answul — If  a  complaint  to  quiet  title  arera  plaint- 
iffs* posaesalon,  and  the  anawer  admlta  the  ayennent,^this  admiialon  ie  not 
tToided  hj  a  apeelal  aTement  th|it  plalntiiK  obtained  poaaeaaion  bj  colln- 
lion  with  defendant'a  tenant. 

AcnoK  TO  Qunr  Titul — Poaaeaaloii  In  plaintiff  ia  neceaaary  in  an  action  to 
quiet  titlo;  liot  If  tha  poiaeaaioii  exist  It  matters  not  how  it  waa  acquired. 

PiBioiiroa. —  If  tfaa  anawer  in  aa  aetlon  to  quiet  title  admlta  plalntlfla' 
ownerahlp  In  fee  almpla  and  poaaeaaion,  the  rightfulneaa  of  the  poiaeaaion 
followa  the  admlnlon,  and  eren  If  plaintiff  went  into  poaaesaion  by  leaTO 
of  defendanta*  tenant,  ha  is  not  eatopped  from  denying  defendanta'  title. 

IxjuKcnox  IK  AcnoM  to  qdibt  Tnuk — If  plaintiff  prerall  in  an  aetlon  to 
quiet  title,  a  decree  Inierted  In  the  Judgment  enjoining  defendant  from 
making  any  further  conteat  <«  plaintlfla'  title,  even  If  not  atrlctly  correct, 
does  not  Injure  defendant.  8ueh  decree  doea  not  preclude  defendant  from 
availing  hlmaelf  of  an  after  acquired  titles 

Aciiox  TO  QUinr  TiTLn^— A  Judgment  for  plaintiff  In  an  action  to  quiet  title 
to  a  bar  to  aubaequent  litigation  on  the  aame  aubject  matter. 

Appeal  from  the  District  Oonrt,  Fifteenth  Judicial  District, 
City  and  County  of  San  Frandsobu 

Plaintiffs  averred  in  fhmr  complaint  ''that  th^  now  are  and 
for  several  years  last  past  have  been  the  owners  in  fee  simple 
absolute,  and  in  the  possession  and  rightfully  entitled  to,  the 
possession  of  (here  followed  a  description  of  the  land). 

Defendant  in  his  answer  denied  "  that  plaintiffs  now  are  and 
for  several  years  last  past  have  been  the  owners  in  fee  simple  or 
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Otherwise;  or  in  the  possession,  (except  as  hereinafter  alleged), 
or  entitled  to  the  possession  of  the  land  and  premises  described 
in  the  complaint"    The  pleadings  were  verified. 

The  other  facts  are  stated  in  the  opinion  of  the  Coart 

David  Oalderwood,  in  pro  per.  for  Appellant,  argaed  that  the 
answer  denied  plaintiffs'  title  and  possession,  except  as  obtained 
by  collusion  with  his  tenant,  and  that  plaintiffs  were  not  in  a 
position  to  maintain  this  action. 

8.  M,  Wilson,  and  A.  P.  Crittenden,  for  Respondents,  argued 
that  the  denials  were  not  good,  and  that  the  whole  denial  of 
pliiintiffs'  title  and  possession  applied  to  time  —  that  is,  "sev- 
eral years  last  past." 

By  the  Court,  Shaftbb,  J.: 

Action  to  qniet  title  nnder  the  two  hundred  and  fifty-fourth 
section  of  the  Practice  Act.  The  case  was  tried  by  the  Court* 
Finding  and  judgment  for  plaintiff.  The  appeal  is  from  the 
judgment  and  order  denying  defendant  a  new  trial. 

The  allegation  in  the  complaint  that  the  plaintiffs  own  the 
premises  in  fee  simple  absolute,  is  not  denied,  and  no  evidence 
was  introduced  tending  to  prove  that  the  lot  belonged  to  the 
defendant,  as  averred  in  his  special  answer. 

The  a\erment  of  the  plaintiffs  that  they  were  in  possession 
at  the  commencement  of  the  action,  is  not  effectually  denied, 
under  the  decision  (Fish  v.  Bedington,  31  OaL  185.)  The  pos- 
session so  admitted,  was  not  avoided  by  the  special  answer 
charging  that  the  plaintiffs  obtained  possession  by  collusion 
with  defendant's  tenant  Possession  was  alleged  for  the  pur- 
pose, primarily,  of  showing,  not  that  the  plaintiffs  owned  the 
land,  but  that  they  stood  in  that  relation  to  the  land  on  which 
the  right  to  the  particular  remedy  is  by  statute  made  to 
depend.  To  that  intent  it  is  a  matter  of  no  moment,  how  the 
possession  was  acquired.  (Depuy  v.  Williams,  26  Cal.  310.) 
It  may  be  tru^  inasmuch  as  the  admission  of  the  fact  of  pos- 
session ia  oonpled  with  a  statement  that  plaintiffs  got  in  by  a 
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collnsiye  arrangement  with  defendant's  tenant^  that  the  an- 
swer cannot  be  treated  as  an  admission  that  plaintiffs  were  in 
possession  rightfully,  but  that  the  possession  was  by  right  is 
inyolved  in  the  other  admission  that  the  plaintiffs  own  the  lot 
in  fee  simple. 

It  cannot  be  claimed  that  the  plaintiffs  are  estopped  from 
denying  the  defendant's  title  on  the  ground  that  they  came  into 
possession  by  the  leave  of  defendant's  tenant,  admitting  such 
to  have  been,  the  fact;  for  the  admission  that  the  plaintiffs 
own  in  fee  nmple  occurs,  in  effect^  in  the  very  plea  in  which 
ihe  estoppel  is  asserted. 

It  may  be  admitted  that  the  plaintiffs  were  not  in  strictness 
entitled  to  a  decree  enjoining  the  defendant  from  making  any 
further  contest  on  the  plaintiffs'  title  —  whether  judicially  or 
otherwise;  still  the  error  must  be  disregarded,  for  it  cannot 
affect  any  flmbstantial  right  of  the  party.  The  decree  would 
have  been  a  bar  to  subsequent  litigation  on  the  same  subject 
matter,  if  the  injunction  clause  had  been  omitted;  and  that 
clause  may  be  of  positive  service  in  preventing  the  bringing 
of  suits  by  the  defendant,  which  if  brought  would  be  sure  to 
fail.  The  defendant,  however,  is  mistaken  in  supposing  that 
the  injunction  will  preclude  him  from  availing  himself  of  an 
after  acquired  title. 

Judgment  affirmed. 


BERNARD  S.  FOX,  Qttaudtaw  of  thb  Persow  awd  Estate 
OF  Oathahtwf  F01.EY,  A  MiNOE  V.  P.  0.  MTITOR,  and 
J.  R  WILSON. 


TBQSTn  ow  RzpKMS   Tbust. —  A   snardlan  of  an   Infant,   appointed  by   the 

Probate  Coart,  is  not  a  tmatee  of  aa  ozpreas  tnist  within  the  meaning  of 

■ectloD  ilx  of  the  Practice  Act 
Pajitt  Pla-xntiff. —  A  goardlan  of  an   Infant  eanaot  ane  In  his  own  name 
•    to  TecoTer  money  due  the  Infant.    Bneh  action  most  he  bronght  In  the 

nana  of  tho  Infant  1^  his  foardlan. 
OuAKDiAK  camfov  DiSFim  Lbgalitt  or  his  AppoiimaifT. —  One  who  has 

been  appointed  guardian  of  an  Infant  minor  hy  the  Probate  Court,  and  has  . 

accented  the  appointment  and  hy  Tirtoe  thereof  haeome  possaaaed  ot  the 
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IxLfanra  estate,  is  estopped  from  denying  the  Jarladiettcn  of  tbe  Cbort  or 
the  legality  of  his  appointment. 
JuDOMBNT  ON  BoND  OF  GuABDiAN. —  In  an  action  against  the  saretles  upon  a 
bond  given  by  the  generftl  gaardian  of  an  infant  minor,  but  not  made 
payable  in  any  specific  Idnd  of  money,  a  Jndgmeat  tfioold  not  bs  lendersd 
payable  in  gold  coin. 

Appeal  from  the  District  Court^  Third  Judicial  District, 
Santa  Clara  County. 

On  the  22d  day  of  May^  1861^  the  Probate  Court  of  Santa 
Clara  County  appointed  the  defendant,  John  R,  Wilson,  guar* 
dian  of  the  person  and  estate  of  Catharine  Foley,  a  minor 
under  the  age  of  fourteen  years.  Said  defendant  qualified 
and  gave  a  bond,  with  the  defendant  Minor  and  one  EL  C. 
Melone  as  sureties,  and  letters  of  guardianship  of  the  person 
and  estate  of  said  Foley  were  issued  to  him.  Wilson  con- 
tinued to  act  in  the  capacity  of  guardian  until  the  25th  day  of 
March,  1865,  when  he  tendered  his  resignation,  and  the  same 
was,  on  the  6th  day  of  May,  1865,  accepted  by  the  Probate 
Court  During  his  guardianship,  Wilson  receivBd  and  col- 
lected for  and  on  account  of  his  said  ward,  the  sum  of  two 
thousand  dollars,  in  gold  coin  of  the  ITnited  States,  which  he 
failed  to  invest  or  employ  for  the  benefit  of  his  ward,  either 
under  the  directions  of  the  Probate  Court  or  otherwise,  but 
used  the  same  for  his  own  gain.  Before  accepting  Wilson's 
resignation,  the  Probate  Court  investigated  his  accounts  and 
found  him  indebted  to  his  ward  in  the  sum  of  two  thousand 
dollars.  After  Wilson's  resignation  had  been  accepted,  the 
Probate  Court  appointed  Bernard  S.  Fox,  the  plaintiflp,  guar- 
dian of  the  person  and  estate  of  said  Catharine  Foley,  who 
qualified  and  received  letters  of  guardianship.  This  action 
was  brought  by  said  Fox  upon  the  bond  of  Wilson,  to  recover 
the  money  due  his  ward.  The  plaintiflF  in  the  action  was 
''  Bernard  8.  Fox,  guardian  of  the  person  and  estate  of  Catha- 
rine Foley,  a  minor.'*  The  suit  was  commenced  August  28th, 
1865.  The  bond  of  Wilson  and  his  sureties  was  filed  in  the 
Probate  Court  May  27th,  1861.  The  following  is  a  copy  of 
the  bond: 
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''Know  all  men  by  these  presents:  That  we,  John  R  Wil- 
son, Henry  C.  Melone,  and  Peter  O.  Miner,  are  held  and  firmly 
bound  unto  Catharine  Foley,  minor,  in  the  sum  of  four  thou- 
sand dollars,  lawful*  money  of  the  United  States  of  America, 
to  be  paid  to  the  said  Catharine  Foley,  minor,  for  which  pay- 
ment well  and  truly  to  be  made,  we  bind  ourselves  jointly 
and  severally  firmly  by  these  presents. 

'^Sealed  with  our  seals,  and  dated  this  Slst  day  of  May, 
1861. 

"The  condition  of  the  above  obligation  is  such,  that  whereas 
application  has  been  made  to  the  Judge  of  the  Probate  Court 
of  the  County  of  Santa  Clara,  State  of  California,  for  the 
appointment  of  John  E.  Wilson,  guardian  of  the  person  and 
estate  of  the  said  Catharine  Foley.  Now,  therefore,  if  the 
said  John  B.  Wilson  be  appointed  such  guardian,  and  shall 
faithfully  perform  the  duties  of  his  trust  aooordixig  to  law, 
and  shall: 

''First — Make  a  true  inventory  of  all  the  estate,  real  and 
personal,  of  his  said  ward,  that  shall  oome  to  his  possession  or 
knowledge,  and  shall  return  the  same  within  such  time  as  the 
said  Judge  shall  order; 

''Second  —  Shall  dispose  of  and  manage  all  such  estate 
according  to  law  and  for  the  best  interest  of  said  ward,  and 
faithfully  discharge  his  trust  in  relation  thereto,  and  also  in 
relation  to  the  care,  custody,  and  education  of  said  ward; 

"  Third  —  Shall  render  an  account  on  oath  of  the  property, 
estate,  and  moneys  of  said  ward  in  his  hands,  and  all  proceeds 
or  interest  derived  therefrom,  and  of  the  management  and  dis- 
position of  the  same,  within  one  year  after  his  appointment, 
and  at  such  other  times  as  the  Court  shall  direct;  and 

Tourth  —  At  the  expiration  of  his  trust  shall  settle  his 
aocounts  with  the  Probate  Judge  or  with  the  said  ward,  if 
she  be  of  full  age,  or  vrith  her  legal  representatives,  and  shall 
pa;  over  and  deliver  all  the  estate,  moneys  and  effects  remain- 
ing in  his  hands  or  due  from  him  on  such  settlement,  to  tha 

person  or  persons  who  shall  be  lawfully  entitled  thereto; 
vob  xzxn.— a 
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^^Then  tiiis  obligation  shall  be  void  and  no  effect;  else  to 
remain  of  full  force  and  virtue. 

**  John  R.  VfujBOJXy     [ssai^] 

'*  H.  C.  MsLONEy  [siiAJL.] 

''F.  O.  MrnoE.^'         [b»al.] 
'*  County  of  Santa  Clara.  1 
"State  of  Califoenia,  J 

"  H.  C.  Melone  and  Peter  O.  Minor  being  duly  sworn,  each 
for  himself  says  that  he  is  a  resident  in  said  State  and  is  worth 
the  sum  of  four  thousand  dollars,  over  and  above  all  his  just 
debts  and  liabilities^  exclusive  of  property  exempt  from 
execution* 

^'H.  C.  Mblonb, 

«  P.  0.  MiNOB." 

**  Snbs^sribed  and  sworn  to  before  me,  this  twenty-first  day 
of  May,  1861. 

«  Geo.  M.  Yoem,,  Notary  Public.'' , 

"Approved  this  twenty-second  day  of  May,  1861. 

"John  H.  Moobb,  County  Judge, 
"And  ex  officio  Judge  of , the  Probate  Court** 

"Filed  May  27th,  ISM. 

"John  B.  Hbwbon,  Oleil:. 
"  By  Levi  P.  Pbok,  Deputy  Clerk." 

The  judgment  of  the  Probate  Court  upon  the  accounts  of 
Wilson  was  rendered  May  6th,  1865.  The  defendants  A^ 
murred  to  the  complaint,  because  the  action  was  brought  in 
the  name  of  the  guardian  as  such,  and  not  in  the  name  of  the 
ward  by  her  guardian.  The  Court  below  overruled  the  de- 
murrer. Plaintiff  recovered  judgment  for  two  thousand  dol- 
lars, payable  in  gold  coin,  and  defendants  appealed. 

Frederick  Hall,  for  Appellant  Minor,  and  J.  If.  Willicma, 
for  Appellant  Wilson,  argued  that  the  action  should  have  been 
hrnnght  in  the  name  of  the  ward  by  her  guardian;  and  cited 
Sec.  40  Guardians'  Act;  19  Cal.  629;  20  Cal.  659;  1  Pot. 
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46;  and  3  Hill,  612;  and  that  the  guardian  was  not  the  real 
party  in  interest,  and  was  not  the  trustee  of  an  express  trust ; 
and  fiited  10  Paige,  239 ;  and  Morris,  Iowa,  436.  They  also 
argued  that  the  Court  below  had  no  authority  to  render  a 
judgment  for  gold  coin,  because  the  bond  waa  dated  before 
the  passage  of  the  Specific  Contract  Act,  and  there  was  no 
identity  of  any  particular  money  as  a  trust  fund;  and  cited 
Lathrop  v.  Bampton,  31  Cal.  17.  They  also  claimed  that 
Wilson  had  never  petitioned  to  be  appointed  guardian^  and 
that  the  Probate  Court  had  therefore  never  acquired  any  juris- 
diction to  make  the  appointment,  and  the  same  was  void. 

8.  0.  Eoughton,  and  /.  A.  ToeU,  for  Respondent,  argued  that 
the  action  was  properly  brought  in  the  name  of  the  guardian; 
and  cited  Practice  Act,  Sec  6 ;  and  Act  concerning  guardians. 
Sec.  162 ;  and  that  a  general  guardian  had  all  the  elements  of 
a  trustee  of  an  express  trust,  and  liad  a  qualified  property  in 
the  proceeds  of  the  action,  nnder  the  statute  and  at  common 
law,  and  in  that  respect  differed  from  a  guardian  ad  K<em,who 
had  no  interest  in  or  claim  of  control  of  the  subject  matter  of' 
the  action. .  They  argued  also  that  defendants  could  not  raise 
any  objections  to  the  regularity  or  sufficiency  of  the  proceed- 
ings of  the  Probate  Court  in  the  appointment  of  Wilson;  and 
cited  Confier  ▼.  Puymirol,  19  Cal.  629;  and  People  v.  Norton,] 
5  Selden,  176.  They  further  argued  that  the  judgment  for 
gold  coin  was  right,  because  the  money  was  received  in  a 
fiduciary  capacity.  To  show  that  the  action  was  properly 
brought  in  the  name  of  the  guardian,  they  made  the  following* 
points  and  cited  the  following  authorities: 

When  the  complaint  shows  that  the  action  is  by  the  trustee 
for  the  benefit  of  his  cestui  que  trust,  and  that  defendant  would 
be  protected  by  the  judgment,  the  action  is  allowed  in  the 
name  of  the  trustee.  {Fenn  v.  Craig,  S  Younge  and  Coll. 
216;  Story's  Eq.  PL,  Sec  150;  and  2  Paige,  18.)  The  party 
having  the  legal  title  can  sue.  {MelUr^  v.  Hamilton  Co.,  17 
N.  Y.  609.)  An  executor  or  administrator  may  sue  in  his 
own  name^  or  as  executor,  for  the  debt  due  his  testator  or 
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intestate  at  the  time  of  his  death.  (2  Selden,  168;  Pugh  ▼. 
Currie,  5  Saund.  433;  19  Barb.  478;  »  Wend.  802;  and  9 
How.  Pr.  11.)  The  analogy  between  an  executor  and  an  ad- 
ministrator and  a  guardian  is  too  oloee  to  be  disregarded. 
A  guardian  has  title  to  the  possession  of  his  ward's  estate^ 
both  real  and  personal,  and  cannot  be  ousted  of  it  (4  Bac. 
Abr.  557.)  Fox  is  not  a  mere  nominal  trustee,  but  the  party 
to  whom  the  money  must  come.  {Ma/ulin  y«  Moulin,  8  John. 
Ch.  239.) 

By  the  Court,  Sawteb^  J.: 

A  guardian  appointed  by  the  Probate  Court,  under  the  Act 
which  provides  for  the  appointment  and  prescribes  the  duties 
of  guardians,  is  not  a  trustee  of  an  express  trust,  within  the 
meaning  of  section  six  of  the  Practice  Act.  Under  that  Act 
the  Probate  Court  is  vested  with  the  same  jurisdiction  over 
the  persons  and  estates  of  minors  who  have  no  testamentary 
guardians,  as  was  vested  at  common  law  in  the  Court  of  Chan- 
cery. At  coumion  law,  the  King,  as  parens  patria,  was  con- 
sidered to  have  the  care  of  all  persons  who  were  unable  to 
take  care  of  themselves,  and  such  care  was  exercised  by  the 
Court  of  Chancery.  Upon  petition  or  bill  showing  that  a 
minor  wu  without  any  testamentary  or  other  legal  guardian, 
that  Court  took  charge  of  his  person  and  estate,  and  cared  for 
both  by  appointing  a  guardian  of  his  person  and  estate.  Such 
minors  became  thje  wards  of  the  Court,  and  the  guardian 
appointed  by  the  Court  was  but  an  officer  of  the  Court,  and 
held  responsible  to  it  as  such.  The  Court  was,  in  effect,  ^e 
guardian,  and  the  nominal  guardian  was  but  the  agent  through 
whom  the  Court  acted,  and  to  whom  the  Court  delegated  the 
execution  of  the  trust.  In  like  manner,  a  guardian  appointed 
by  the  Probate  Court  is  an  officer  of  that  Court,  and  exercises 
only  a  delegated  trust  His  relation  to  the  Court  and  the 
minor  is  in  some,  though  not  all,  respects  of  the  same  l^al 
complexion  as  that  of  an  executor,  or  administrator  towards 
the  Court,  estate  and  heirs  of  a  decedent,  neither  of  which  is 
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within  the  definitioii  of  a  trustee  of  an  ezprees  trusty  as  given 
in  the  sixth  section  of  the  Practice  Act  It  b  possible^  as 
contended  bj  respondent,  that  there  is  no  good  reason  why  a 
guardian  should  not  be  placed^  in  tespect  to  his  eapacity  to 
Bue^  upon  the  same  level  as  executors  and  administrators ;  bnt 
it  is  clear  that  such  10  not  the  case.  So  far  as  the  Practice 
Act  is  concerned,  when  not  a  trustee  of  an  express  trust 
within  the  meaning  of  section  six,  the  capacity  of  a  guardian 
to  sue  in  his  own  name,  if  at  all,  is  limited  to  actions  for  the 
injury  or  death  of  his  ward  (See.  11),  while  executors  and 
administrators  are  expressly  authorized  to  sue  in  their  official 
character  without  joining  the  person  beneficially  interested. 
(See.  6.) 

The  reason  upon  which  the  distinctaon  is  based  may  be  fhat 
executors  and  administrators  are  strictly  and  technically  rep- 
reeentatives  of  the  deceased,  while  guardians  are  not  techni- 
cally representatives  of  anybody.  They  simply  stand  in  the 
position  of  protectors.  The  guardian  is  the  counsel  assigned 
by  operation  of  law  to  conduct  the  suit  {Devare  v.  Pitman, 
8  Mo.  187.)  If  a  guardian  were  permitted  to  maintain  an 
action  in  his  own  name,  there  might  be  two  suits  pending  at 
the  same  time  for  the  same  cause  of  action —  one  in  the  name 
of  the  infant,  and  another  in  the  name  of  the  guardian — and 
the  determination  of  the  question  in  the  suit  brought  in  the 
name  of  the  guardian  alone  might  not  protect  the  defendant 
from  further  litigation  in  the  name  of  the  ward.  {Bradley  v. 
Amdm,  10  Paige,  239.) 

At  common  law,  and  in  equity,  an  infant  was  required  to 
sue  in  his  own  name,  but  by  his  guardian  or  next  friend.  (1 
Chit  PL  284;  Bradley  v.  Amidon,  10  Paige,  235;  Haviy  v. 
Levin,  5  Ohio,  228.)  The  practice  of  suing  by  guardian  is 
expressly  continued  by  our  Practice  Act  **  Where  an  infant 
is  a  party  he  shall  appear  by  guardian  "  (Sec.  9)  ;  and  section 
ten  provides  for  appointing  a  guardian  *^  where  an  infant  is  a 
plaintiff,"  or  a  "  defendant"  These  provisicms  for  appointing 
guardians  refer  to  those  cases  where  there  is  no  general  guar- 
dian, or  where,  for  any  other  sufficient,  reason,  a  guardian  ad 
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litem  is  required.  But  these  provisionB  oofntemplate  that  the 
infant  in  person  shall  be  a  party  to  the  suit,  although  ho 
appears  by  guardian,  as  adults  appear  by  attorney.  Would  it 
be  pretended  that  an  action  could  be  maintained  against  a 
guardian  in  his  own  name  alone  upon  a  cause  of  action  against 
his  ward  only?  What  better  reason  is  there  for  permitting 
him  to  sue  alone,  tlian  for  permitting  a  suit  to  be  maintained 
against  him  in  his  ow*n  name,  on  a  cause  of  action  against 
another  party?  The  Practice  Act  upon  this  subject,  then,  so 
far  as  the  guardian  is  concerned,  is  in  strict  harmony  with  the 
practice  at  common  law;  and,  imless  expressly  modified  by 
some  other  statutory  provision,  it  must  govern.  It  also  pro- 
vides that  an  action,  with  certain  specified  exceptions,  of 
which  this  is  not  one,  shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest  (Sec.  4.)  The  ward  is  the  real  party 
in  interest  The  only  other  provisions  of  the  statute  bearing 
upon  the  question,  to  which  our  attention  has  been  called,  are 
contained  in  sections  sixteen  and  forty  of  the  Act  concerning 
guardians.  Section  sixteen  provides,  that  "every  such  guar- 
dian shall  also  settle  all  accounts  of  the  ward,  and  demand, 
sue  for  and  receive  all  debts  due  him,  or  may,  with  the  appro- 
bation of  the  Probate  Judge,  compound  for  liie  same,  and  give 
a  discharge  to  the  debtor  on  receiving  a  fair  and  just  dividend 
for  his  estates  and  effects;  and  he  shall  appear  for  and  repre- 
sent  his  ward  in  all  legal  suits  and  proceedings,  unless  when 
another  person  is  appointed  for  that  purpose,  as  guardian  ot 
next  friend."  (Stats.  1850,  p.  270,  Sec.  16;  Hittell,  3,377.) 
But  this  proviso  does  not  say  that  the  suit  shall  be  in  the 
name  of  tiie  guardian.  It  simply  designates  the  powers  and 
duties  of  the  guardian,  and  is  only  a  ro^nactment  of  the  com- 
mon law  upon  the  subject  There  is  nothing  in  this  section 
inconsistent  with  the  provisions  of  the  Practice  Act,  which 
contemplates  that  the  suit  shall  be  in  the  name  of  the  infant — 
the  real  party  in  interest  And  those  provisions  are  not  to  be 
construed  as  repealed  unless  by  some  express  provision,  or  by 
necessary  implication.  Besides  the  express  provision  of  sec- 
tion forty  of  the  same  Act  shows  that  no  such  change  was 
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contemplated,  e^ecially  with  refeienoe  to  suits  on  a  gaal^ 
dian's  bond.  This  section  provides  that  '^  every  bond  given 
by  a  guardian  shall  be  filed  ♦  ♦  ♦  ♦  and  in  case  of  the 
breach  of  any  condition  thereof,  may  be  prosecuted  in  the 
name  of  the  ward  for  the  use  and  benefit  of  such  ward,  or  of 
any  person  interested  in  the  estate/'  (lb.  274,  Sec  40 ;  Hit- 
tell,  3,401.)  This  point  was  directly  decided  by  the  Supreme 
Court  of  Iowa  in  a  similar  suit,  under  a  statutory  provision  in 
all  respects  substantially  like  section  sixteen  of  our  Act,  and 
it  was  held  that  the  suit  could  not  be  maintained  in  the  name 
of  the  gnardian  alone.  (Anderson,  gxuirdian  of  W.  P.  Ander^ 
9on  V.  Cameron,  Morris,  437.)  We  think  a  suit  on  the  bond 
can  omly  be  maintained  in  the  name  of  the  infant,  the  real 
party  in  interest,  and  that  the  complaint  states  no  cause  of 
actioiB  in  favor  of  the  plaintiff.  It  has  been  a  very  general 
practice  in  this  State — from  abundant  caution,  perhaps — to 
have  a  guardian  ad  litem  apx>ointe<l  in  pursuance  of  section 
eleven  of  the  Practice  Act,  even  where  there  is  a  general  guar- 
dian, the  general  guardian  being  usually  appointed  when  there 
IB  no  objection  to  his  acting.  But  this  practice  is  held  not  to 
be  necessary  when  there  is  a  general  guardian  who  has  been 
duly  appointed,  against  whom  no  objection  lies.  {Oronfier  y. 
Puymirol,  19  OaL  632;  Spear  v.  Ward,  20  CaL  678.) 

There  are  some  other  points  presented  by  the  record  which 
have  been  f  uUy  argued,  and  which  will  necessarily  arise  should 
a  new  suit  be  brought  in  the  name  of  the  proper  party,  and 
for  that  reason  we  will  dispose  of  them  now. 

^NTeither  Wilson  nor  his  sureties  can  be  heard  to  say  that 
Wilson  was  not  legally  appointed  guardian.  Having  accepted 
the  appointment,  and  by  virtue  thereof  become  possessed  of 
the  minor's  estate,  it  would  be  strange  indeed  if  he  could  now 
dispute  the  jurisdiction  of  the  Court,  and  under  the  pretense 
that  the  Court  had  acted  without  authority,  retain  the  estate 
of  his  ward.  By  accepting  the  appointment  and  the  estate, 
Wilson  placed  himself  within  its  jurisdiction  and  became  an 
officer  of  the  Court,  and  responsible^ to  it  for  the  faithful  per- 
formance of  Ida  trust,  and  he  is  forever  estopped  by  the  record 
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from  denying  his  accountability.  {People  v.  Norton,  5  Sold., 
9  K  Y,,  179.) 

The  judgment  of  the  Probate  Court  is  conduBm  against 
Wilson  and  his  sureties  alike.  We  so  held  in  Irwin  t.  Backus, 
25  Cal.  214^  and  we  adhere  to  that  decision. 

The  District  Court  was  not  authorized  to  enter  a  judgment 
payable  in  gold  coin  against  the  sureties,  and  in  this  respect 
there  was  error.  The  action  is  not  upon  a  contract  "for  the 
direct  payment  of  money  made  payable  in  a  specific  kind  of 
money  or  currency."  The  obligation  is  to  pay  "  the  suln  of 
four  thousand  dollars,  lawful  money  of  the  United  States," 
without  otherwise  specifying  thfe  kind  of  money.  The  condi- 
tion was  that  Wilson  should  perform  his  duties  as  guardian, 
not  that  the  obligors  would  perform  Wilson's  duties.  It  may 
be  that  WUson  as  guardian  in  a  proper  suit  can  be  compelled 
to  pay  over  to  the  infant  the  amoimt  of  money  received  by 
him  in  his  fiduciary  capiacity,  in  the  specific  kind  of  money 
received;  but  in  a  suit  on  the  bond  the  sureties  are  entitled 
to  stand  on  the  terms  of  the  undertaking.'  The  only  recovery 
that  can  be  had  on  the  bond  is  the  damages  resulting  from 
Wilson's  failure  to  discharge  his  duties  in  the  mode  prescribed 
by  law,  and  the  damages  can  only  be  required  to  be  paid  in 
money  generally  according  to  the  terms  of  the  bond. 

Judgment  reversed,  with  directions  to  the  District  Court  to 
dismiss  the  action* 

Mr.  Justice  Bhodes,  being  disqualified,  did  not  participate. 

Sandebson,  J.,  dissenting: 

Being  unable  to  agree  with  my  associates  in  the  conclusion 
which  they  have  reached,  I  will  suggest  briefly  the  grounds  of 
difference  between  us. 

I  agree  with  them  in  holding  that  the  action  should  have 
been  brought  in  the  name  of  the  ward,  but  I  do  not  think  it 
follows  that  the  action  should  be  dismissed.  If,  as  we  hold, 
the  action  should  have  be'en  brought  in  the  iiaxne  of  the  ward 
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by  her  guardian,  it  foUows  that  the  latter  is  h  proper  and 
necessary  party  to  the  record.  This  is  not  tiien  a  clear  ease 
of  a  snit  brought  by  the  wrong  ptoty,  but  is,  instead,  a  case 
where  one  of  two  proper  parties  has  been  omitted.  If  so,  the 
omission  may  be  supplied  by  amendment  ^  The  Court  may, 
in  furtherance  of  justice,  and  on  such  terms  as  may  be  proper, 
amend  any  pleading  or  proceeding  by  adding  or  striking  out 
the  name  of  a  party.*'  (Prac.  Act,  Sec  68.)  Our  statute 
touching  amendments  is  wisely  indulgent  and  the  Oourts  should 
not  be  less.  There  is  no  satisfactory  reason  why  the  ward  can** 
not  b»  added  as  a  party  and  the  action  allowed  to  surnve  the 
judgnment  of  this  Court 

Suppose  the  Statute  of  Limitationa  had  run  pending  the 
present  action,  and  would  therefore  be  available  to  the  defend- 
ants i:n  bar  of  a  second  action,  would  not  this  Court  have  the 
power-  to  save  the  cause  of  action  from  the  bar  of  the  statute 
by  allowing  the  requisite  amendment!  To  do  so  would  be 
"in  furtherance  of  justice,*'  and  not  to  do  so  would  be  very 
much  like  a  denial  of  justice,  yet  if  it  could  be  done  in  this 
event  supposed  it  can  be  done  now.  To  allow  the  amend- 
ment would  not  force  the  statute;  on  the  contrary  it  would 
be  giving  effect  to  its  letter  and  spirit.  Parties  should  not  be 
sent  out  of  Court  and  subjected  to  the  costs  and  hazards  of  a 
second  action  on  a  mere  technicality  which  can  be  obviated 
by  amendment.  It  may  not  be  so  in  the  present  case,  but  any 
one  can  readily  perceive  how  prejudice  may  result  from  such 
a  course.  That  the  administration  of  justice  can  be^  subserved 
or  advanced  by  such  a  course,  it  is  presumed,  no  one  will 
pretend. 

I  also  agree  with  my  associates  in  adhering  to  the  rule  in 
Irw%7i  V.  Backus,  25  Gal.  214,  but  I  differ  with  them  as  to  the 
consequence  which  follows: 

Irwin  V.  Backus  was  the  case  of  an  administrator,  and  the 
action  was  upon  hi&  official  bond;  but  it  is  not  therefore  dis- 
tinguishable from  this.  On  the  score  of  principle  thb  two 
cases  are  identical     Administrators  and  guardians  are  alike 
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officers  of  the  Probate  CoTirt,  and  are  alike  charged  with  the 
execution-  of  a  delegated  trust.  In  legal  effect  their  bonds  are 
the  same,  and  their  sureties,  in  all  legal  respects,  stand  upon 
the  same  level.  Hence,  whatever  was  said  inlrivinv. Biichiis, 
is  no  les8  applicable  to  the  present  case.  It  was  there  said: 
"As  a  general  rule,  sureties  upon  official  bonds  are  not  con- 
cluded by  a  decree  or  jud^[nent  against  their  principal  unless 
they  have  had  their  day  in  Court  or  an  opportunity  to  be 
heard  in  their  defense;  but  administration  bonds  seem  to  form 
an  exception  to  this  general  rule,  and  the  sureties  thereon,  in 
•respect  to  their  liability  for  the  default  of  the  principal,  seem 
to  be  classed  with  such  sureties  as  covenant  that  their  princi- 
pal shall  do  a  paHicular  act.  To  this  class  belong  sureties 
upon  bail  and  appeal  bonds,  whose  liability  is  fixed  by  the 
judgment  against  their  principal.  This  distinction  seems  to 
be  founded  upon  the  terms  of  the  obligation  into  which  the 
sureties  upon  an  administration  bond  enter,  which  are  that 
their  principal  shall  faithfully  perform  all  the  duties  imposed 
upon  him  by  the  nature  of  his  trust,  and  will  account  for  and 
pay  over  all  money  which  may  come  into  his  hands  punuant 
to  the  orders  and  decrees  of  the  Probate  Court.  The  account 
must  be  rendered  to  and  settled  by  the  Court,  and  the  money 
must  be  paid  out  and  distributed  by  and  pursuant  to  the 
orders  and  decrees  of  the  Court,  and  the  undertaking  of  the 
sureties  is  that  their  principal  will  do  all  this.  *  ♦  ♦  ♦ 
Such  are  the  terms  of  the  contract,  and  upon  the  refusal  of  the 
administrator  to  obey  such  order  or  decree  the  liability  of  the 
sureties  attaches,  and  they  are  bound  to  make  good  the  default 
of  their  principal,  and  cannot  go  behind  the  decree  to  inquire 
into  the  merits.  They  may  show  in  defense  that  the  bond 
was  not  made;  or  that  the  decree  was  not  made,  or  if  made, 
that  the  same  has  been  obeyed;  or  that  the  same  was  obtained 
•by  fraud  or  collusion;  but  they  canijot  show  that  the  Court 
has  erred  in  making  the  decree,  or  that  zio  assets  ever  came 
into  the  possession  of  the  administrator,  although  the  Court 
has  so  found  and  adjudged.  If  any  error  has  been  committed, 
a  remedy  is  afforded  by  appeal.    Until  the  order  or  decree  is 
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rerersed,  it  is  equally  oondusiire  upon  the  administrator  and 
his  sureties." 

Strike  from  the  foregoing,  language  the  word  ^  adminiatra* 
tor"  and  substitute  the  word  **  gnardian/^  and  there  will  be 
nothing  left  which  is  not  strictly  applicable  to  the  present 
case.  This  my  associates  admit  when  they  aay:  ^'The  judg- 
ment of  the  Probate  Court  is  conclusiye  against  Wilson  and 
iiis  sureties  alike.  We  so  held  in  Irwin  ▼.  Backui,  25  CaL 
214,  and  we  adhere  to  that  decision.''  After  the  use  of  such 
language  one  would  naturally  expect  to  find  the  guardian  and 
his  sureties  standing,  at  the  out-come^  upon  the  same  level  as 
(0  the  order  of  the  Probate  Court  which  waa  made  in  this 
ease,  yet  it  is  not  so,  for  it  is  expressly  determined  that  the 
goardian  may  be  compelled  to  obey  the  order  of  the  Probate . 
Court  and  pay  gold  coin,  but  that  his  sureties  cannot.  Now 
I  respectfully  submit  that  both  of  these  proposations  cannot 
be  true. 

Irwin  V.  BacJcus  says :  '*  That  the  order  of  the  Probate  Oourt| 
howeTer  erroneous,  is  alike  conclusive  upon  the  guardilm  and 
his  sureties,  until  reversed  on  appeal."  Fox  v.  Minof  (the 
present  case)  says:  '^What  Irwin  v.  Baehus  says  upon  this 
subject  is  true  beyond  a  doubt,  but  still  I  am  of  the  opinion 
that  the  order  of  the  Probate  Court,  although  it  has  never 
been  reversed  on  appeal,  is  not  conclusive  upon  the  guardian 
and  his  sureties  alike,  and  hence  the  latter  cannot  be  made  to 
pay  gold,  although  the  former  can."  Now  I  will  not  under- 
take to  say  that  these  two  cases  cannot  be  reconciled;  but  I 
may  be  permitted  to  say  that  the  process  of  reasoning  by 
which  such  a  result  can  be  reached  does  not  oocur  to  me. 

"Wliat  do  we  mean  when  we  say  that  an  order  or  decree  is 
alike  condusive  upon  two  or  more  parties?  Do  we  not  mean 
that  the  one  is  as  much  bound  by  it  as  the  other !  That  the 
one  cannot  dispute  it  if  the  other  cannot!  Such  is  my  xmder- 
standing,  and  such,  in  my  belief,  is  the  understanding  of  the 
profession  generally;  and  T  therefore,  submit  that  under  the 
rale  in  Irwin  v.  Backus,  the  order  of  the  Probate  Court  in 
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tills  ease  is  as  eonoliiBiye  upon  his  sureties  as  it  is  upon  the 
guardian  himself. 

It  nuust  be  borne  in  mind  that  this  is  not  an  appeal  from  the 
<Mrder  of  the  Probate  Court,  but  is  a  collateral  action,  in  which 
tiie  plaintiff  counts  upon  the  order  as  a  part  of  his  cause  of 
action,  and  brings  it  forward  as  evidence  in  support  of  his 
count  If  the  order  was  here  on  appeal  we  might  review  it 
on  the  score  of  error;  but  in  its  present  relation  we  cannot 
notice  anj  error  if  it  exists.  If  the  Probate  Court  had  no 
jurisdiction  to  make  the  order,  we  could  entirely  disregard  it 
as  being  null  and  void;  but  we  cannot  disregard  it  or  modify 
it  on  the  ground  of  error.  ^  This  doctrine  is  too  familiar  to 
require  argument  or  cases.  For  all  the  Intimate  purposes  of 
the  present  case  it  might  therefore  be  conceded  that  the  order 
in  question  is  erroneous,  and  yet  the  result  remain  the  same; 
but  it  is  not  erroneous,  as  we  shall  presently  see,  unless  a  pre- 
vious decision  of  this  Court  is  also  erroneous. 

The  rule  in  Irwin  v.  Backus  proceeds  upon  the  theory — and 
it  can  be  maintained  upon  no  other  —  that  the  law  of  the  land 
and  the  subsequent  orders  of  the  Probate  Court,  made  within 
its  jurisdiction,  are  a  part  of  the  bond  of  the  administrator  or 
guardian  —  as  much  so  as  if  they  were  written  out  in  terms  in 
the  body  of  the  instrument  Hence,  the  contract  of  the  sure- 
ties is  not  a  mere  promise  to  pay  unliquidated  damages.  It 
is  something  more  —  it  is  a  promise  to  pay  whatever  the  Pro- 
bate Court,  acting  within  its  jurisdiction,  may  direct  their 
principal  to  pay,  and  according  to  the  rule  in  Irmn  v.  Bachu8 
they  cannot  question  the  terms  or  conditions  of  the  order, 
except  upon  appeal  directly  from  the  order,  unless  it  is  wholly 
void  for  the  want  of  jurisdiction.  Whenever,  then,  the  Pro- 
bate Court  makes  an  order  it  immediately  becomes  binding 
upon  the  sureties,  according  to  its  terms,  by  force  and  effect 
of  the  peculiar  terms  of  their  contract  If  the  Court  directs 
the  guardian  to  pay  a  certain  sum  of  money  and  he  does  not 
do  it^  they  must  pay  that  precise  sum,  not  as  unliquidated 
damages  arising  from  the  default  of  th^  principal,  bot  as  a 
liquidated  sum  which  they  have  agreed  to  pay,  without  any 
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coQtrofversy  as  to  the  amount,  in  a  certain  event,  to  wit,  the 
failnre  or  neglect  of  the  guardian  to  pay  it  So,  by  the  same 
conditione,  the  question  whether  the  sureties  can  be  made  to 
pay  in  gold  does  not  depend  upon  the  fact  whether  that  word 
is  found  in  their  bond  when  considered  aa  something  apart 
from  the  order  of  the  Probate  Court,  but  whether  it  is  found 
in  the  order  of  the  Court  They  have  agreed  that  the  Court 
may  make  any  lawful  order  which  it  deems  proper,  and  that, 
when  made,  it  shall  become  one  of  the  conditions  of  their  con* 
tract,  and  that  they  will  perform  it  according  to  its  terms  if 
their  principal  does  not  This  is  but  the  application  of  the 
rule  in  Irunn  y.  Backus  to  the  new  conditions  wrought  by  the 
introduction  of  a  second  kind  of  money,  and  the  power  con- 
ferred upon  the  Courts  by  the  Specific  Contract  Act  to  decree 
payment  in  one  or  the  other,  or  generally,  according  to  the 
law  of  the  case.  There  is  and  can  be  no  distinction  between 
the  liability  of  the  sureties  to  pay  the  precise  amount  fixed  by 
the  order  of  the  Court,  and  their  liability  to  pay  it  in  the 
idnd  of  money  which  is  specified  in  the  order.  If  they  can  be 
made  to  pay,  without  controversy  or  cavil,  the  precise  sutti 
fixed  by  the  Court,  it  is  because  they  have  agreed  to  do  so. 
If  they  can  be  made  to  pay  it  in  a  particular  kind  of  money  it 
is  also  because  they  have  agreed  to  do  so.  If  they  have  agreecl 
to  do  the  former,  by  parity  of  reason  they  have  agreed  to  do 
the  latter,  for  the  latter  is  as  much  within  the  terms  of  their 
Tmdertaking  as  the  former.  Neither  promise  is  found  in  the 
bond  more  than  the  other.  The  germ  of  both  is  there  and 
^en  touched  by  the  wand  of  the  Court  it  assumes  such  form 
as  the  magician  may  direct 

It  will  be  perceived  that  in  my  judgment  my  associates 
have  fallen  into  the  error  of  assuming  the  very  point  in  con- 
troversy. They  assume  that  the  bond  alone  determines  the 
question,  and  that,  inasmuch  as  the  kind  of  money  is  not  there 
specified,  the  sureties  eannot  be  made  to  pay  gold.  Apply 
the  same  reasoning  to  the  other  question  of  amount,  and  what 
is  the  result  f  There  is  no  agreement  there  that  they  wiD 
pay  the  precise  sum  fixed  by  the  order  of  the  Probate  Court; 
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hence,  by  parity  of  reason,  they  are  not  bound  to  pay  that 
precise  sum.  Yet  my  associates  agree  with  me  in  holding 
that  they  are  bound,  nevertheless.  So  the  argument  proves 
too  much.  The  truth  of  the  matter  is,  that  the  bond  alone 
does  not  constitiite  the  full  measure  of  their  liability.  It 
takes  both  the  bond  and  the  order  to  do  that,  which  is  obvioos 
from  the  fact  that  without  the  order  of  the  Court  they  are 
not  bound  to  pay  anything.  Until  the  Probate  Court  has 
adjudged  their  principal  liable,  their  liability  does  not  take 
form,  and  then  it  takes  precisely  such  form  as  the  Probate 
Court  may  lawfully  direct  So,  when  suit  is  brought,  the 
plaintiff  counts  on  the  order  of  the  Court,  and  relies  upon  it 
as  the  true  measure  of  their  liability.  In  short,  the  order  of 
the  Probate  Court  contains  the  whole  meat  of  the  matter,  and 
the  bond  serves  only  as  the  connecting  link  between  it  and 
the  sureties. 

By  way  of  further  illustration :  According  to  Irvnn  v. 
Baclcas,  the  bond  in  this  case  stands  upon  a  level  witii  an 
appeal  bond.  On  an  appeal  bond  the  sureties  undertake  that 
their  principal  will  pay  the  judgment  if  affirmed,  or,  if 
affirmed  only  as  to  part,  then  that  he  will  pay  such  part 
ISTow,  suppose  the  judgment  of  the  Court  below  requires  pay- 
ment in  a  specified  kind  of  money,  as  it  may  lawfully  do.  (I 
am  aware  that  in  such  case  the  L^slature,  out  of  an  abun- 
dance of  caution,  has  provided  that  the  appeal  bond  shall  call 
for  the  same  kind  of  money  which  is  specified  in  the  judg- 
ment; but  for  the  present  purpose  I  assume  that  no  such 
provision  of  law  exists,  and  that  the  appeal  bond  does  not  caU 
for  a  particular  kind  of  money.)  Can  there  be  any  doubt  but 
that  the  sureties  could  be  made  to  pay  gold  in  an  action  upon 
the  bond,  if  it  is  averred  in  the  complaint  that  the  judgment 
was  a  gold  judgment  and  that  it  was  affirmed  as  a  gold  judg- 
ment by  the  appelfate  Court  t  Their  agreement  in  legal  effect 
is  that  they  will  pay  or  satisfy  the  precise  judgment  which 
the  appellate  Court  renders.  Now  they  cannot  perform  their 
promise  by  paying  in  legal  tender  notes,  for  legal  tender  notes 
will  not  pay  or  satisfy  a  ooin  judgment    Again,  suppose  the 
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bond  is  in  keeping  with  the  judgment  and  oalls  for  gold. 
Suppose  the  appellate  Court  determines  that  the  plaintiff  is 
not  entitled  to  a  gold  judgment,  but  only  a  general  judgment 
What  is  the  result?  Do  the  sureties  go  scot  free!  If  they 
have  a  right  to  stand  upon  the  terms  of  their  bond  in  the 
sense  in  which  it  is  put  by  my  associates,  they  may,  for  the 
appellate  Court  has  not  affirmed  the  gold  part  of  the  judg- 
ment, and  therefore  they  are  not  compelled  to  pay  gold;  and 
as  for  legal  tender  notes,  they  have  never  agreed  to  pay  them. 
This  cannot  be  so,  and  hence  what  I  claim  follows.  The  bond 
alone  does  not  determine  what  the  contract  is,  in  the  sense  in 
which  we  are  now  considering  that  question.  In  the  case  of 
the  appeal  bond,  it  takes  the  judgment  of  the  appellate  Court 
also  to  determine  that  question;  and  in  the  case  at  bar  it  takes 
the  order  of  the  Probate  Court;  and  in  each  case  this  result 
springs  from  the  very  terms  and  nature  of  the  undertaking; 
and  if  suit  is  brought  the  plaintiff  in  the  one  case  counts  on 
the  judgment  of  the  appellate  Court,  and  in  the  other  on  the 
order  of  the  Probate  Court,  as  a  finality  which  fixes  and  deter* 
mines,  in  all  respects,  the  liability  of  the  sureties. 

That  the  Probate  Court  did  not  err  in  making  the  order,  if 
that  question  could  be  considered  for  any  purpose  in  connec- 
tion with  the  present  case — is  shown  in  the  case  of  Magraw  v. 
McGlynn,  26  Cal.  420.  That  case  was  an  appeal  from  an 
order  of  the  Probate  Court  directing  McQlynn,  the  ezecutor  of 
Broderick,  to  pay  a  claim,  held  by  Magraw  against  the  estate 
of  Broderick,  in  gold  coin,  being  in  that  respect  precisely  the 
same  order  which  was  made  in  the  present  case.  The  only 
question  was  whether  the  Probate  Court  had  erred  in  direct- 
ing the  claim  to  be  paid  in  gold  coin.  A  majority  of  this 
Court,  after  mature  deliberation  (for  there  was  a  dissenting 
opinion  showing  a  conflict  of  views  between  the  members  of 
the  Court)  held  the  order  valid,  and  near  the  dose  of  a  long 
argument  said:  '^  In  this  case  the  money  in  the  hands  of  the 
executor  was  gold  coin  of  the  United  States,  and  the  decree 
requires  this  kind  of  money  to  be  paid  to  the  creditor.  This 
decree  is  in  oonBonance  with  justice/ and,  in  oygn  judgment^  is 
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authorized  by  the  law  of  the  land/^  This  language  has  the 
ring  of  true  metal,  yet  the  creditor  in  that  case  had  not  given 
Broderick  gold,  so  far  as  the  record  showed.  The  claim  was 
in  the  form  of  a  promissory  note  dated  at  New  York  in  1858, 
where  bank  biUs  were  the  ordinary  currency,  and  did  not  call 
for  gold.  Apply  the  language  of  the  Court  to  this  case:  ''In 
this  case  the  money  received  by  the  guardian  was  in  gold  coin 
of  the;  United  States,  and  the  decree  requires  the  same  kind  of 
money  to  be  paid  to  his  successor  for  the  benefit  of  the  ward* 
This  decree  is.  in  consonance  with  justice,  and,  in  our  judg- 
ment, is  authorized  by  the  law  of  the  land.^'  To  such  lan- 
guage no  right  thinking  mind  hesitates  to  add  ''  Amen ;"  for  it 
is  yvLst  and  right  that  he  who  has,  in  a  place  of  trust  and  con- 
fidence, obtained  possession  of  the  entire  estate  of  an  orphan 
child  should  be  made  to  account  to  her  for  its  full  value  and 
not  allowed  to  speculate  upon  her  trust  and  confidence  and, 
under  tiie  pretense  of  legal  right,  strip  her  of  one  third  of  her 
estate. 

We  have,  then,  an  order  in  which  there  is  neither  want  of 
jurisdiction  nor  error  on  the  part  of  the  Court  by  which  it 
was  made,  for  I  do  not  understand  my  associates  as  overruling 
the  case  of  Magraw  v.  McGlyrm,  but  quite  the  contrary. 
Then  this  anomalous  result  follows :  we  have  a  joint  and  sev- 
eral  cause  of  action  against  the  defendants,  and  we  have  not; 
for,  while  the  bond  makes  a  joint  and  several  liability  against 
all  the  defendants,  the  order  of  the  Probate  Court,  which  is 
admitted  to  be  a  legal  and  proper  order,  unmakes  it  But  it 
is  suggested,  in  the  opinion  of  my  associates,  that  the  gold 
part  of  the  order  can  be  enforced  against  the  guardian  in  a 
separate  action  into  which  the  word  "  bond  *'  shall  not  be 
allowed  to  intrude  and  work  such  anomalous  results.  If  the 
order  for  gold  can  be  enforced  against  him  in  any  action,  why 
not  in  this?  The  defendants  have  not  alleged  a  misjoinder 
either  of  parties  or  causes  of  action,  nor  do  I  see  how  they 
oould.  Admitting,  tl^en,  that  the  guardian  may  be  made  to 
pay  gold,  but  the  sureties  cannot,  why  not  so  adjudge  in  this 
oasei    Is  ther«  aqy  Iq^al  impediment  in  the  way      Kone  has 


Jan.,  1867.]  Fox  v.  Minob.  189 

Opiolon  of  Sandenoa,  J.^  dlsMntfaig; 

been  suggested-  Separate  judgments  against  different  defend- 
ants are  not  ifholly  unknown  to  our  jurisprudence.  Besides, 
if  we  have  a  mongrel  cause  of  action,  why  not  have  a  mongrel 
judg^ient  to  matdi?  It  is  a  well  settled  principle  that  the 
judgment  should  follow  the  case,  on  the  same  line,  and  match 
it  in  all  respects.  There  is  certainly  nothing  in  the  way  oi 
form  to  prevent  such  a  course,  for  we  have  abolished  all  dis- 
tinctions in  form,  and  the  plaintiff  now  recovers  upon  what  he 
says,  and  not  upon  the  form  in  which  he  says  it  The  plaintiff 
now  states  the  facts  of  the  case  precisely  as  they  exist,  to  the 
entire  exclusion  of  fancy  or  fiction.  If  the  ward  were  to  bring 
anoliier  action  against  the  guardian,  what  more  could  she  say 
than  is  said  in  the  present  complaint?  She  might  say  less,  it 
is  true;  but  if  as  to  him  she  has  said  more  than  is  necessary, 
no  harm  is  done.  So,  upon  the  theory  of  my  associates,  I  am 
unable  to  preceive  why  the  ward  may  not  obtain  full  relief  — 
and  separate  relief,  if  necessary  —  against  the  guardian  and  hi« 
sureties  in  this  action.  But  I  differ  from  them  entirely  both 
as  to  the  law  and  the  logic  of  the  case.  I  think  the  ward  is 
entitled,  when  made  a  parly,  to  a  gold  judgment  against  all  of 
the  defendants. 

In  aid  of  the  theory  upon  which  this  case  is  to  be  decided, 
reference  is  made  to  the  well  settled  principle  that  sujreties 
have  a  l^al  right  to  stand  upon  the  precise  terms  of  their 
contract  It  is  true  that  sureties  have  a  l^al  right  to  stand 
upon  the  terms  of  their  undertaking,  and  so,  I  believe,  has 
every  one  else.  But  the  claim  that  the  sureties  in  this  case 
are  but  asserting  that  right  when  they  seek  to  avoid  the  pay- 
ment of  coin,  is  a  perversion  of  that  rule.  To  the  unsophis- 
ticated moralist,  who  regards  the  golden  rule  as  the  aggregate 
of  all  law,  it  would  seem  very  much  like  they  were  seeking, 
by  their  present  course,  to  avoid  the  terms  of  their  contract 
and  to  be  searching  for  other  terms,  better  suited  to  their  pur- 
pose, in  the  Legal  Tender  Act  Their  bond  was  made  prior 
to  the  passage  of  the  Legal  Tender  Act  At  that  time  coin 
was  the  only  legal  currency  —  the  only  kind  of  money   in 
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^v]lich  obligations  could  be  legally  discharged  and  satisfied. 
The  terms  of  their  contract,  as  interpreted  by  the  law  of  the 
land,  and  as  understood  by  themselves,  then  meant  gold,  and 
through  the  beneficent  operation  of  the  Specific  Contract  Act 
the  Probate  Court  has  been  vested  with  the  power  to  preserve 
the  language  of  their  contract  and  make  it  mean  now  precisely 
what  it  meant  then.  That  Act  imposes  no  additional  burden; 
it  neither  lessens  nor  increases  the  weight  of  the  defendant's 
bond.  ^Vhat  the  bond  was  when  made,  it  still  remains,  so  far 
as  that  Act  is  concerned.  Let  it  not  be  said,  then,  that  they 
escape  the  payment  of  coin  by  reason  of  their  right  to  stand 
upon  the  precise  terms  of  their  bond.  Let  it  be  put  upon  the 
true  ground.  Let  it  be  said  that  they  avoid  the  payment  of 
coin  because  they  have  a  legal  right  to  pay  in  paper  money^ 
created  by  the  necessities  of  a  Government  struggling  for 
existence,  and  not  adopted  because  it  constitutes  a  just  medium 
of  compensation  in  case  of  existing  private  contracts,  made 
in  view  of  a  different  and  greater  value  as  a  measure  of  respon- 
sibility. The  ward  in  this  case  may  complain,  with  much 
reason,  if  not  law,  of  the  working  of  the  Legal  Tender  Act, 
for  she  is  thereby  stripped  of  one  third  of  her  estate,  in  fact 
if  not  in  law;  but  the  sureties  have  no  such  cause  of  com- 
plaint against  the  working  of  the  Specific  Contract  Act,  for 
that  Act,  as  was  said  by  this  Court  in  Lane  v.  Gluekauf,  38 
Cal.  293,  "  but  secures  an  honest  observance  of  their  contract, 
and  prevents  them,  so  far  as  it  can  be  lawfully  done,  from 
availing  themselves  of  a  legal  measure  of  public  necessity  to 
work  a  moral  and  private  wrong." 

The  order  of  the  Probate  Court  being  in  all  respects  a  valid 
order  and  free  from  error,  under  the  rule  in  Magraw  v. 
McGlynn,  I  think  it  conclusive  upon  the  sureties  in  all  its 
aspects,  under  the  rule  in  Irmn  v.  BachuSj  and  that  the  same 
would  le  true  were  it  erroneous.  I  am  unable  to  perceive  how 
it  can  be  conclusive  in  part  and  not  conclusive  in  whole.  If 
it  is  conclusive  in  part,  it  is  for  the  same  reason  conclusive  in 
whole. 
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I  think  the  case  should  be  remanded^  with  leave  to  add  the 
name  of  the  ward  as  a  party. 


( 
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JuDGMKfT  m  SuPBBMB  OouBT. —  If  the  plaintiff  admits  oa  the  pleedlnga 
that  he  never  had  a  caaae  of  action  a«;ain8t  the  defendant,  the  Supreme 
Court  will  reverse  a  jndirment  in  his  favor,  and  may  either  order  a  judg- 
ment In  defendant's  f^vor  In  tha  Court  below,  or  may  remand  tli«f  canst 
for  further  proceedings. 

Wbui  Anbwbb  IB  CoKSiDBBBD  FiLBD.^  If  the  plaintiff  amends  his  com- 
plalntt  and  the  defendant  obtains  an  order  to  have  his  answer  on  file  stand 
as  the  answer  to  the  amended  complaint,  the  answer  la  to  be  treated  as 
If  filed  when  the  order  is  made. 

OnxioN  OF  SuPRBMB  CoiTBT  CM  Appbal. —  The  presuffiption  Is,  that  all  the 
facts  in  a  record,  bearing  on  the  points  decided,  have  recelTSd  due  consld* 
eratlon  by  the  Supreme  Court,  whether  all*  or  a  part,  or  none  of  those 
facts  are  mentioned   in   the  opinion. 

Law  or  A  Casb. —  The  decision  of  the  Supreme  Court  becomes  the  law  of 
the  case  on  a  second  appeal,  whether  all,  or  a  part,  or  none,  of  the  facts 
bearing  on   the  points  decided   are   mentioned   In   the  opinion. 

IDBM. —  The  discussion  and  determination.  In  an  opinion  of  the  Supreme 
Court,  of  other  points  not  tending  to  the  decision  of  the  point  upon  which 
the  appeal  was  disposed  of,  must  be  regarded  as  dicta,  and  not  aa  the 
law  of  the  case. 

Admission  of  Facts  on  thb  BacoBiK^When  an  nltimate  fact  Is  admitted 
on  the  record,  probative  facta  tending  to  establish,  modify,  or  overooma  it, 
will  not  be  considered  by  the  Court 

JOBGUBNT   ON    RBTUBN    OF    MANDATB   OF    APFBIfLATa    COUBT. —  If,    OB   BB    appeal, 

the  Supreme  Court  of  the  United  States  simply  affirm  the  judgment  of  the 
Circuit  Court,  the  judgment  thus  affirmed  becomes  final,  and  the  Ctrcnlt 
Court  haa  no  jurisdiction  on  the  return  of  the  mandate  of  the  Supreme 
Court  to  render  a  new  judgment. 

B4TISPACTION    OF    JUDGMBNT    BT    LBVT    OT    BZBCUTION. —  If,    OU    the    retum    Of 

a  mandate  from  the  Supreme  Court  of  the  United  States  to  the  Circuit 
Court,  affirming  the  judgment  of  the  Circuit  Court,  a  new  judgment  Is 
rendered  by  the  Circuit  Court,  the  issuance  of  an  execution  on  the  new 
judsrment  and  the  levy  on  property  sufficient  to  satisfy  It  Is  not  a  satisfac- 
tion of  the  judgment  or  costs. 

IOB(. —  If,  on  the  retum  of  a  mandate  from  the  Supreme  Court  affirming 
the  judgment  of  a  Circuit  Court,  a  new  judgment  is  rendered  by  the  Circuit 
Court,  and  an  execution  la  Isaued  on  it,  and  a  levy  Is  made  on  sufficient 
property  to  satisfy  It,  and  the  Circuit  Court  then  sets  aside  the  new 
judgment  and  directs  the  old  one  to  be  enforced,  the  levy  is  not  a  BBtis- 
faction  of  the  first  judgment  or  the  costs. 

Satisfaction  of  Jupgmbnt. —  If,  after  an  execution  has  been  levied  on  suffi- 
cient property  to  satisfy  a  judgment,  the  Court  orders  that  the  judgment 
be  not  enforced,  the  order  releases  the  levy,  and  it  will  not  have  the  effect 
of  satisfying  the  judgment. 
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Appeal  from  die  DiBtrict  Court,  Third  Judicial  District, 

Alameda  County. 

The  principal  facts  are  stated  in  the  report  of  this  case  on 
the  former  appeal,  found  in  28  Cal.  94.  A  brief  recapitula- 
tion will  here  be  made  to  elucidate  the  points  decided.  Boy- 
reau  sued  Campbell  and  others  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  California,  to 
recover  possession  of  a  portion  of  the  Bancho  San  Leandro, 
in  the  County  of  Alameda.  The  plaintiff  recovered  judg- 
ment, and  the  defendants  appealed  to  the  Supreme  Court  of 
the  United  States  and  procured  a  writ  of  error  bond  signed 
by  Eray  and  others  as  sureties.  The  defendants  in  this  action 
executed  an  imdertaking  agreeing  to  indemnify  the  signers  of 
the  writ  of  error  bond  from  and  against  any  and  all  damages, 
by  and  from  any  judgment  for  costs  and  damages  recovered, 
or  to  be  recovered  therein.  The  Supreme  Court  of  the  United 
States  affirmed  the  judgment  at  the  December  term,  1858,  and 
the  mandate  was  filed  in  the  Circuit  Court  on  the  9th  day  of 
November,  1859.  On  the  same  day,  on  motion  of  the  plain- 
tiff^s  attorneys,  a  new  judgment  was  rendered  in  the  Circuit 
Court  for  costs,  and  awarding  the  plaintiff  possession  of  the 
land.  On  the  30th  day  of  November  an  execution  was  issued 
on  this  new  judgment,  and  on  the  2d  day  of  December  the 
Marshal  levied  on  sufficient  of  the  property  of  James  Ken- 
nedy, who  was  one  of  the  defendants  in  the  original  action,  to 
satisfy  the  judgment.  On  the  4th  day  of  February,  I860,  the 
Circuit  Court,  on  motion  of  the  defendant's  attorneys,  ordered 
that  the  original,  and  not  the  new  judgment,  be  enforced.  On 
the  21st  day  of  February,  1860,  the  Marshal  released  the 
property  levied  on.  On  the  16th  day  of  February,  1860, 
Bray  paid  the  plaintiff  the  full  amount  of  the  judgment,  and 
.soon  after  sued  Mulford,  the  plaintiff  in  this  action,  who  was 
one  of  the  principals  in  the  writ  of  error  bond,  to  recover  the 
sum  so  paid  Bray  recovered  judgment  against  Mulford,  on 
the  11th  day  of  April,  1860,  and  on  the  11th  day  of  Jime, 
1860,  Mulford  satisfied  the  judgment    Mulford,  on  the  27th 
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day  of  June,*  1860,  brought  this  aotionr  against  the  perscma 
who  executed  the  indeznnifyiiig  xmdertaking  to  recover  the 
amoimt  he  had  paid  to  Bray.  The  answer  was  filed  April 
29thy  1861,  at  which  time  the  Practice  Act  provided,  tiiat 
''upon  the  failure  of  the  plaintiff  to  file  a  replication  denying 
new  matter  set  up  m  liie  answer,  sneh  new  matter  should  be 
taken  as  tme.'^  At  the  June  term,  1864,  when  the  new  trial 
tock  place,  the  clause  in  the  Practice  Act  requiring  a  replica- 
tion to  be  filed  had  been  repealed.  Defendanta  moved  for 
judgment  on  the  pleadings,  and  the  Court  denied  the  motion* 
Plaintiff  recovered  judgment,  and  the  defendants  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

W.  W.  Crane,  Jr.,  for  Appellants. 

The  motion  for  judgment  on  the  pleadings  should  have  been 
granted.  The  answer  sets  up  new  matter  which  avoided  de- 
fendants' legal  liability,  and  this  new  matter  was  not  denied 
by  a  replication.  The  plaintiff's  amendment  to  his  complaint 
was  immaterial,  and  did  not  do  away  with  the  necessity  of 
filing  a  replication.  (Practice  Act^  Sec  66;  WhitweU  v. 
Thomas,  9  CaL  499;  and  Oreen  v.  Palmer,  16  Cal.  412.) 
Where  a  surely  pays  the  debt  of  the  principal,  the  law  con- 
siders that  the  principal  requested  such  payment,  and  he  will 
be  held  liable  therefor  to  the  surety^;  but  not  so  in  cases 
where  the  surety  was  under  no  legal  obligation  to  make  such 
payment  (Kimble  v.  Ovmmins,  3  Met,  Ky.,  827.)  Tested  by 
this  rule,  it  is  dear  that  when  Bray  paid  Boyreau,  he  was 
imder  no  l^al  obligation  to  do  eo,  and  this  is  demonstrated 
by  the  fact  that  if  Bojnreau  had  then  commenced  an  action 
against  Bray  on  the  writ  of  error  bond,  the  latter  could  have 
defeated  the  action  by  showing  the  subsisting  levy.  Another 
consideration  furnishes  a  further  demonstration  of  the  same 
propositiion.  Gould  Bray  have  maintained  an  action  against 
Kennedy,  as  one  of  his  principals,  on  the  writ  of  error  bond  f 
Clearly  not ;  because  a  collusive  answer  on  the  part  of  Ken- 
nedy would  have  been  that  his  (Kennedy^s)  personal  property 
^as  then  held  under  the  levy,  and  he  (Bray)  was  under  no 
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legal   oompulsion  to  step  forward  and  pay  the  jndgmeiiL 
(Exall  V.  PaHridge,  8  Term,  R.  810.) 

B.  R.  Provifi£s,  for  Bespondent. 

That  this  BOKsalled  new  judgment  was  Toid,  we  think  oaa 
admit  of  no  doubt.  (Phillips  v.  Berry,  1  Salk.  408;  Eno  ▼• 
Crooks,  6  How,  Pr.  R  463-5.)  The  CSrcuit  Oourt  itaelf  seems 
to  have  come  to  that  conclusion  when  it  entoTed  the  order  of 
February  4thy  1860^  directing  that  it  be  not  enforced.  The 
late  Supreme  Court  seems  to  have  regarded  this  new  judgment 
as  not  void,  although  it  is  conceded  that  it  ^'maj  have  been 
erroneous  or  irregular."  It  really  matters  very  little  as  regards 
the  case  at  bar,  whether  that  judgment  was  void  or  merely 
erroneous  or  irregular,  since  it  had  been  entirely  abrogated 
and  annulled  by  the  Oourt  in  which  it  was  supposed  to  have 
been  entered.  The  motion  for  judgment  for  defendants  on  the 
pleadings  was  properly  denied.  It  was  made  after  the  com- 
plaint had  been  amended^  and  after  the  entry  of  the  order, 
made  on.  defendants^  motion,  allowing  the  answer  to  the  origi- 
nal complaint  to  stand  as  the  answer  to  the  complaint  as 
amended.  There  was  thus  clearly  made  up  an  issue  as  to 
whether  the  original  judgment  in  Boyreww  v.  CampbeU  et  al, 
was  paid,  satisfied,  or  otherwise  discharged.  The  motion  was, 
therefore,  and  for  other  reasons,  properly  denied*  If  the  aver- 
ment added  to  the  complaint  by  way  of  amendment  was  im- 
material, as  claimed  by  counsel,  then  that  portion  of  the  answer 
which  traverses  that  allegation  and  the  issue  thus  presented 
must  also  have  been  inmiaterial,  and  if  judgment  upon  the 
pleadings  should  have  been  given  at  all,  it  ahonld  have  been  in 
favor  of  the  plaintiff. 

Mr.  Crane,  in  reply. 

The  counsel  for  respondent  claims  that  the  judgment  of 
November  9tb,  1859,  was  absolutely  void.  It  is  sufficient  to 
gay  that  this  point  has  been  disposed  of  in  the  <^inion  on  the 
former  appeal,  23  Oal.  101.  The  Court  there  say:  "The 
judgment  on  which  the  execution  issued  may  have  been  erro- 
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neouB  or  irregular,  but  it  was  not  void,  so  .as  to  render  the 
execution  invalid.  The  Court  in  which  it  was  rendered  had 
jurisdiction  of  the  parties  and  of  the  subject  matter,  and  that 
was  sufficient  to  make  it  valid,  so  far,  at  least,  that  it  oould 
not  be  inquired  into  in  this  ooUateral  action.'* 

Bj  the  Court,  Rhodes,  J. : 

The  first  inquiry  is,  what  was  determined  hj  this  Court  on 
the  last  appeal  in  this  case  t  The  case  is  reported  in  28  CaL 
94.  The  plaintiff  alleged  in  his  complaint,  that  while  the  case 
of  Boyreau  v.  Campbell  was  pending  in  the  Supreme  Court  of 
the  United  States,  the  defendants  executed  to  the  plaintiff 
and  others  the  instrument  in  suit — which  the  parties  call  a 
bond  of  indemnity — by  which  the  makers  of  the  bond  agreed 
to  indemnify  the  obligees  and  their  sureties  upon  the  writ  of 
error  bond  against  all  damages  and  costs  recovered  or  to  be 
recovered  in  the  case  of  Boyreau  v.  Campbell;  that  the  judg- 
ment in  that  case  was  affirmed  by  the  Supreme  Court  and 
remanded  to  the  Circuit  Court  for  execution;  that  Bray,  one 
of  the  sureties  upon  the  writ  of  error  bond,  paid  the  judgment 
for  costs,  execution  therefor  having  been  issued,  and  after- 
wards recovered  judgment  for  the  same  against  the  plaintiff, 
and  that  the  plaintiff  paid  the  latter  judgment.  The  defend- 
ants in  their  answer,  after  denying  several  of  the  allegations 
of  the  complaint,  set  up  as  a  defense  that  before  the  payment 
by  Bray,  the  execution  had  been  levied  upon  sufficient  prop- 
erty of  Kennedy,  a  defendant  in  that  case,  but  not  a  party  to 
the  indemnity  bond,  to  satisfy  the  execution,  and  that  the 
property  was  in  the  custody  of  the  Marshal  at  the  time  Bray 
made  his  payment 

On  appeal,  the  defendants  contended  that  the  above  defense 
was  a  complete  answer  to  the  action,  by  way  of  confession 
and  avoidance,  that  the  matter  o/  avoidance  constituted  new 
matter  within  the  meaning  of  the  Practice  Act,  and  that  as 
the  plaintiff  had  not  replied  to  it — as  was  then  required  by 
the  Act— it  stood  aa  admitted  on  the  record.    The  Court  held 
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with  the  defendants,  that  the  facts  set  forth  in  the  answer 
constituted  new  matter,  and  were  to  be  taken  as  true,  because 
the  plaintiff  failed  to  reply  to  them.  The  decision  of  that 
point  virtually  ended  the  cause  on  appeal ;  for  if  the  plaintiff 
admits  on  the  pleadings  facts  showing  that  he  never  had  a 
cause  of  action  against  the  defendants  on  the  bond  of  indena- 
nity,  the  judgment  in  his  favor  must  of  necessity  be  reversed. 
The  Court  might  thereupon  have  ordered  jud^ent  for  the 
defendants;  or,  if  in  their  opinion  the  circumstances  of  the 
case  required  it,  have  remanded  the  cause  for  further  proceed- 
ings. The  Court  pursued  the  latter  course,  and  both  parties 
agree  that  the  cause  was  remanded  for  a  new  triaL 

Upon  the  return  of  the  cause  to  the  District  Court,  the 
plaintiff  obtained  leave  to  amend  the  complaint,  and  it  was 
accordingly  amended;  and  upon  motion  of  defendants  their 
answer  on  file  was  allowed  to  stand  as  their  answer  to  th€ 
amended  complaint  The  answer  is  to  be  treated  as  if  it  hao 
be^i  then  filed,  and  at  that  time  no  replication  was  required 
by  the  Practice  Act.  The  amendment  amounted  to  this:  that 
the  judgment  of  the  Circuit  Court  was  not  paid,  satisfied,  or 
otherwise  discharged,  when  Bray,  a  surety  upon  the  writ  of 
error  bond,  paid  to  the  judgment  plaintiff  the  amount  of  the 
judgment  That  averment  is  material;  for  if  the  judgment 
did  not  in  fact  then  remain  unpaid  and  unsatisfied,  no  cause 
of  action  accrued  to  Bray  because  of  his  having  made  the  pay 
ment  The  answer  having  been  in  effect  filed  as  the  answer 
to  the  amended  complaint,  and  no  replication  thereto  being 
required,  the  new  matter  therein  contained  was  deemed  to  be 
controverted  by  the  plaintiff,  and  the  burden  of  proof  was  cast 
on  the  defendants. 

At  the  new  trial  the  District  Court  found,  among  .other 
things,  that  Bray,  on  the  16th  day  of  February,  1860,  paid 
Boyreau  one  thousand  six  hundred  and  thirty-four  dollars  and 
sixty  cents,  "in  discharge  of  the  judgment  in  said  case  of 
Boyreau  v.  Campbell  and  others,  for  and  upon  which  execution 
issued  on  the  15th  day  of  February,  1860,  and  in  payment  of 
said  writ  of  error  bond,  as  such  surety;''  and  second — ^^that 
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said  judgment  for  costs  was  not  paid,  satisfied  or  otherwise 
discharged  by  any  other  person  than  the  said  John  G.  Bray." 
There  is  no  disagreement  between  the  parties  aa  to  the  facta 
of  the  case  which  we  regard  as  material,  except  as  to  whether 
the  judgment  for  costs  was  imsatisfied  at  the  time  the  pay- 
uent  was  made  by  Bray. 

The  defendants,  in  their  motion  for  a  new  trial,  do  not 
specify  that  the  evidence  was  insufficient  to  jnstify  the  second 
Ending;  but  they  state  as  one  of  the  grounds^  that  ^^  there  is 
no  evidence  that  the  defendants  directed  or  consented  to  the 
discharge  of  the  levy  in  said  action  npon  the  personal  prop- 
i^rty  of  James  Kennedy."  No  such  fact  was  actually  found, 
and  we  could  not  say  from  the  record  that  it  was  presump- 
tively found.  The  object  of  this  specification,  however,  ta 
very  manifest,  and  that  is  to  present  the  point  that  the  second 
finding  is  in  conflict  with  the  decision  on  the  former  aj^aL 

Neither  party  is  willing  to  accept  that  portion  of  the  opin- 
ion following  ^e  decision  of  the  point  on  which  the  former 
appeal  turned,  as  constituting  the  law  of  the  caaa  The 
defendants  contend  that  the  Court  nusapprehended  the  facts 
in  the  record,  and  that  the  reasoning  of  the  Court  in  reapect 
to  the  revival  of  the  liability  of  the  suretiee  upon  the  writ  of 
error  bond,  by  a  discharge  of  the  levy,  is  fallacious.  The 
plaintiff,  on  the  other  hand,  would  avoid  the  whole  opinion  of 
the  Court  so  far  as  it  respects  the  levy  upon  the  property  of 
Kennedy  and  the  consequent  satisfaction  of  the  judgment,  on 
the  ground  that  the  Court  Emitted  to  notice,  that  the  judg- 
ment upon  which  the  execution  in  question  issued  was  aet 
aside  by  the  Circuit  Court  before  Bray  made  his  payment. 
But  neither  position  is  tenable.  If  the  opinion  in  respect  to 
the  levy  of  the  execution  is  the  law  of  the  case,  it  must  be 
Accepted  with  all  the  qualifications  therein  stated;  and  on  the 
other  hand  the  circumstance  that  a  material  fact  appearing  in 
the  record  is  not  recited  among  other  facts  which  are  stated 
in  the  opinion,  does  not  tend  to  show  that  such  fact  was  not 
considered  by  the  Court,  and  its  due  value  assigned  to  it 
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The  presumption  is  the  same,  whether  all,  or  a  part  or  none 
of  the  facts  are  mentioned  in  the  opinion,  and  that  is,  that  all 
the  facts  in  the  record,  bearing  on  the  points  decided,  have 
received  due  consideration. 

The  question  presented  by  the  defendants  must  be  solved 
upon  considerations  lying  back  of  those  urged  by  either  party. 
If  our  views  as  to  what  was  decided  by  the  Court  are  correct 
—  and  we  feel  no  doubt  in  the  matter — then  the  discuseion 
and  determination  of  other  points  not  tending  to  the  decision 
of  the  point  upon  which  the  appeal  was  disposed  of,  must  be 
regarded  as  dicta  and  not  as  the  law  of  the  case.  The  answer 
was  in  terms  almost  as  general  as  those  in  which  we  have 
stated  its  substance.  No  allusion  is  therein  made  to  a  second 
judgment  of  the  Circuit  Court,  or  to  an  execution  issued  upon 
sucli  judgment,  or  to  a  release,  by  any  means,  of  the  levy 
made  imder  the  execution.  The  defense,  when  held  to  be 
new  matter  requiring  a  replication,  and  which,  for  the  want 
of  a  replication,  was  deemed  to  be  admitted  by  the  plaintiff, 
constituted  a  complete  bar  to  the  action;  and  the  discussion 
of  the  weight  and  eftect  of  evidence  which  would  have  been 
admissible,  had  the  plaintiff  taken  issue  upon  the  new  matter 
in  the  answer,  is  mere  speculation.  Where  the  ultimate  fact 
is  admitted  on  the  record,  probative  facts  tending  to  ostablisb, 
modify  or  overcome  it,  are  not  the  proper  subjects  of  judicial 
action;  and  we  must  therefore  hold  that  the  opinion  of  the 
Court  in  respect  to  the  second  judgment  of  the  Circuit  Courts 
the  execution,  its  levy  and  subsequent  release,  does  not  con- 
stitute the  law  of  the  case,  and  must  be  regarded  as  dicta. 
The  questions  arising  upon  those  matters  are  open  to  inveb-ti- 
gation  in  this  case,  and  we  will  proceed  to  their  considermtkn 
so  far  as  may  be  necessary  for  the  disposition  of  the  appeal. 

At  the  last  trial,  the  drfendants,  in  order  to  sustain  on  their 
part  the  issue  upon  the  new  matter  contained  in  their  answer, 
introduced  in  evidence  the  mandate  of  the  Supreme  Court  of 
the  United  States  affirming  the  judgment  of  the  Circuit  Court; 
the  judgment  rendered  by  the  Circuit  Court  on  the  filing  of 
the  mandate;  the  execution  isaued  upon  that  judgment  and 
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the  Marshal's  return  showing  a  levy  upon  the  property  of 
Kennedy ;  and  an  order  made  by  the  Circuit  Court  on  the  4th 
day  of  February,  1860. 

The  judgment  rendered  by  the  Circuit  Court  on  the  return 
of  the  new  mandate  was  in  our  opinion  simply  void.  The 
judgment  of  the  Supreme  Court  affirming  the  judgment  of  the 
Circuit  Court  made  the  judgment  affirmed  conclusive  and  in 
the  highest  sense  final.  The  Circuit  Court  doubtless  might 
have  or  acquire  jurisdiction  of  the  parties  to  enforfe  the  judg- 
ment as  affirmed,  if  its  aid  was  invoked  for  that  purpose;  but 
it  was  as  utterly  destitute  of  authority  to  render  judgment  in 
the  cause  after  the  return  of  the  mandate,  as  it  was  during  the 
Ijcndency  of  the  cause  in  the  Supreme  Court  If  it  can  be 
maintained  that  the  judgment  was  merely  erroneous,  the  same 
would  be  true  of  a  third  or  any  further  judgment,  and  thus 
there  might  be  an  indefinite  number  of  judgments  between 
the  same  parties  for  the  same  cause  of  action,  all  of  which 
might  be  enforced  unless  reversed  by  the  appellate  Court  The 
jiid;>Tnent  being  void,  the  execution  was  also  void. 

But  conceding  the  judgment  to  have  been  merely  erroneous, 
is  was  virtually  set  aside  by  the  order  entered  on  the  4th  of 
February,  1860.  The  Court  ordered  that  '*the  original  judg- 
ment in  this  cause  be  enforced,  and  not  the  new  judgment  filed 
herein."  The  direction  that  it  be  not  enforced  in  effect  de- 
stroys it  for  all  purposes,  and  a  necessary  consequence  of  the 
order  is,  that  process  issued  for  the  enforcement  of  the  judg- 
meut  falls  with  the  judgment,  and  property  levied  on  and  then 
held  by  the  Marshal  for  the  satisfaction  of  the  execution,  is 
released  from  the  execution.  If  it  is  considered  that  the  levy 
while  it  subsisted  operated  as  a  satisfaction  or  a  quasi  satis- 
faction of  the  judgment  —  the  true  judgment  in  the  cause — 
it  ceased  to  have  that  effect  when  the  levy  was  discharged  by 
the  operatioii  of  the  order.  The  order,  it  will  be  noticed,  was 
entered  several  days  anterior  to  the  time  when  Bray  made  his 
payment;  and  so  the  judgment  was  unsatisfied  at  the  time  Bray 
paid  the  judgment  for  co6tS|  as  was  found  by  the  Court  below. 

Judgment  affirmed* 
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THE  PEOPLE  V.  A.  J.  McQUIEE. 

OuuTtx«  Nfew  GouNTT. —  When  a  law  Is  pasted  provld'ng  for  the  ereatloB 
of  a  aentr  county  ont  of  parti  of  eonntles  alreadj  exiating^  whteh  Act  pro- 
Tidea  for  the  fatare  election  of  county  officers,  and  fixes  a  time  after  thdr 
election  when  they  shall  enter  upon  the  discharge  of  their  datles,  the 
territory  described  does  not  become  a  county  untU  Its  organisation  is  per- 
fected by  the  election  of  its  officers. 

IMM.— To  constitute  a  county  something  mors  Is  required  than  a  law  defininir 
Its  boundaries.     A  local  goyernment  must  be  provided. 

JVftlSDICTION    OV    COUNTT    COURTS   TO   SIND   IXfDICTMBNTS. —  If  a   USW   OOUnty   IS 

created  out  of  a  part  of  the  territory  of  an  old  one,  with  its  organisation 
to  be  effected  at  a  future  time,  the  County  Court  of  the  old  eounty  has 
jurisdiction  to  find  Indictments  for  crimes  committed  in  the  territory  of 
the  new  county,  between  the  time  of  the  passage  of  the  law  and  the  organ- 
isation of  the  new  county. 
JuaisDiCTioN  OF  DisTsicT  CouBTS  AM  TO  Tbials  FOB  Cbucbs.*- If  the  Act 
creating  a  new  county  out  of  a  part  of  the  territory  of  an  old  one,  trans- 
fers the  new  county  to  a  different  judicial  district  from  the  old  one,  the 
District  Court  of  the  new  county  has  jurisdiction  to  try  all  IndlctmentB 
for  murder  found  In  the  County  Court  of  the  old  county,  but  committed  1a 
the  new  county  after  the  passage  of  the  Act,  proTided  the  trial  la  not  had 
until  the  new  county  is  organised. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Quint  dk  Hardy,  ior  Appellant 

For  all  judicial  purposes  the  County  of  Kern  was  folly 
created  on  the  2d  day  of  April,  1866 ;  said  county  forming  a 
part  of  the  Sixteenth  Judicial  District.  The  Governor  is  re- 
quired immediately  after  the  passage  of  the  Act,  to  appoint  a 
Judge  of  the  Sixteenth  Judicial  District  Kern  County  is  a 
recognized  county  in  this  district,  and  the  Act  takes  effect  upon 
its  passaga  The  act  was  committed  in  territory  assigned  to 
the  Sixteenth  District.  The  Thirteenth  District  had  no  juris- 
diction over  the  offense. 

J.  0.  McCullough,  Attomey-Oeneral,  for  the  People. 

By  the  Court,  Sawdkeson,  J.: 

The  defendant  was  indicted  in  the  County  Court  of  the 
County  of  Tulare  for  the  crime  of  murder.  He  was  tried  and 
convicted  of  the  crime  of  murder  in  the  first  degree  in  the 
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District  Court  of  the  Thirteentli  Judicial  Diftriciy  sitting  in 
and  for  the  County  of  Tnlare. 

After  verdict  he  moved  in  arreet  of  judgment  npon  the 
groimds:  FiTst,  That  the  Conntj  Conrt  of  the  County  of 
Tulare  had  no  jurisdiction  of  the  alleged  offense  for  the  pur- 
poaies  of  indictment;  and  Second,  That  the  District  Court  of 
the  Thirteenth  Judicial  District^  sitting  for  the  County  of 
Tulare,  had  no  jurisdiction  of  the  indictment  for  the  purposes 
of  the  triaL 

This  motion  was  denied. 

The  defendant  then  moved  for  a  new  trial  upon  the  ground 
that  certain  errors  of  law  w«re  committed  during  the  progress 
of  the  triaL 

This  motion  was  also  denied. 

We  shall  find  occasion  to  review  the  former  motion  only. 
The  grounds  of  the  motion  in  arrest  of  judgment  are  substan- 
tially as  follows:  On  the  2d  day  of  April,  1866,  the  Legiala- 
tnie  passed  ^^  An  Act  to  create  the  County  of  Kern,  to  define 
its  boundaries  and  to  provide  for  its  organization.''  (Statutes 
1866,  p.  796.)  This  Act  contains  no  provision  as  to  the  time 
when  it  shall  take  effect,'  and  therefore,  under  the  general 
statute  in  relation  to  that  subject,  it  took  effect  sixty  days 
after  its  passage,  to  wit,  on  the  Ist  day  of  June,  1866.  It 
creates  the  County  of  Eem  out  of  territory  which  belonged 
m  part  to  the  County  of  Tulare  and  in  part  to  the  County  of 
Los  Angeles.  For  the  purpose  of  organizing  the  county,  it 
directs  that  immediately  after  the  Act  shall  be  in  force  the 
Qovemor  shall  appoint  some  suitable  person  as  County  Judge 
(Sec.  7),  and  that  the  other  coimty  officers  shall  be  elected 
at  an  election  to  be  held  on  the  second  Thursday  in  July, 
1866,  which  was  the  twelfth  day  of  the  month.  (Sec  4.)  It 
creates  a  Board  of  Commissioners,  who  are  empowered  and 
required  to  establish  precincts  and  appoint  officers  of  election, 
and  to  canvass  the  election  returns  and  declare  the  result,  and 
to  commission  those  who  have  been  elected.  (Sees.  5  and 
6.)  For  the  purpose  of  canvassing  the  returns  the  Board  are 
required  to  convene  on  the  tenth  day  after  the  election.    (Sec 
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6.)  Within  ten  days  after  receiving  their  certificates  of  elec- 
tion the  officers  are  required  to  qualify  before  the  County 
Judge,  and  thereupon  enter  upon  the  discharge  of  their  respec- 
tive duties.  (Sec.  8.)  For  the  purposes  of  representation 
in  the  Assembly  the  county  is  attached  to  the  County  of 
Tulare,  and  for  the  purposes  of  representation  in  the  Senate, 
to  the  Fourth  Senatorial  District  For  judicial  purposes  it  is 
attached  to  and  made  a  part  of  the  Thirteenth  Judicial  District 
(Sec.  11.) 

On  the  same  day,  to  wit,  the  2d  of  April,  1866,  another 
Act  was  passed  **  to  create  the  Sixteenth  Judicial  District" 
(Statutes  1865-66,  p.  863.)  Although  approved  on  the  same 
day  this  Act  was  framed,  and  introduced  in  the  Legislature 
subsequent  to  the  Act  to  create  Kern  County,  which  is  appa- 
rent from  the  fact  that  it  treats  of  Kern  County  as  already 
established,  it  provides  that  the  Counties  of  Alpine,  Mono, 
Inyo  and  Kern  shall  compose  the  Sixteenth  Judicial  District 
(Sec.  1.)  That  suits  brought  and  matters  pending  in  the  Dis- 
trict Courts  for  those  counties  shall  be  heard  and  determined 
in  the  District  Court  for  the  Sixteenth  Judicial  District  (Sec. 
2.)  That  a  District  Judge  shall  be  appointed  and  commis- 
sioned by  the  Governor  immediately  after  the  passage  of  the 
Act.  (Sec.  5.)  That  the  terms  of  the  Court  shall  commence 
on  the  first  Mondays  of  June  and  December  of  each  year. 
(Sec.  3.)  And  lasdy,  that  the  Act  shall  take  effect  from  and 
after  its  passage.    (Sec.  8.) 

The  offense  is  charged  in  the  indictment  as  having  been 
committed  on  the  16th  of  May,  1866,  at  the  County  of  Tulare. 
The  record  shows  that  it  was  committed  at  the  Town  of 
Havilah,  which  was  in  Tulare  County  prior  to  the  creation  of 
Kern  County,  but  is  now  the  county  seat  of  the  latter  county. 
The  indictment  Was  found  on  the  6th  of  July,  1866,  and,  by 
order  of  the  County  Court,  transmitted  on  that  day  to  the 
District  Court  of  the  Thirteenth  Judicial  District  for  the 
County  of  Tulare,  where  it  was  subsequ^itly  tried  at  the 
October  term,  1866. 

The  first  question  i%  when  did  Eem  become  a  county! 


Jan.,  1867.]  Psoplb  t;.  McGuibs.  143 

OpInloB  of  tile  Court  —  Sindonoii,  J. 

We  answer,  when  its  organization  was  perfected,  on  or  about 
the  Ist  of  Angust,  1866,  and  not  before.  It  did  not  become  a 
county  on  the  2d  of  April,,  becaxise  the  Act  was  not  to  take 
effect  until  sixty  days  thereafter,  to  wit:  the  1st  of  Jnne.  It 
did  not  become  a  county  at  the  latter  date  because  the  whole 
tenor  and  scope  of  the  Act  shows  that  the  liOgislature  could 
not  have  intended  that  the  territory  included  in  the  boundaries 
described  in  the  statute  should  become  a  county  until  organ* 
ized  by  the  election  and  qualification  of  such  officers  as  are 
required  to  administer  the  county  government.  The  first  sec- 
tion, which  creates  the  county,  does  not  speak  in  the  present 
tense  but  in  the  future.  The  language  is,  "there  shall  be 
formed,'^  eta  Thereafter  the  Act  proceeds  and  directs  how 
the  county  is  to  be  formed.  So  far  as  defining  its  boundaries 
are  concerned  the  Act  itself  forms  the  county,  but  so  far  as  its 
organization  is  concerned,  it  merely  directs  how  it  shall  be 
accomplished.  To  constitute  a  county  something  more  is 
required  than  to  define  its  boundaries.  A  local  government 
must  be  provided,  and  the  creation  of  the  county  is  not  accom- 
plished until  both  these  things  have  been  done  in  the  appointed 
mode.  To  hold  otherwise  would  lead  to  very  absurd  conse- 
quences. It  would  place  the  people  and  property  within,  the 
territory  of  the  proposed  eounty  wholly  without  the  pale  of 
the  Gbvemment,  and  erect  a  plaxse  where,  in  the  forcible  lan- 
guage of  the  Attorney-General,  "  there  would  be  neither  civil 
nor  criminal  law;  where  crime  would  go  unpunished  and 
criminals  hold  high  carnival."  The  Legislature  could  not 
have  intended  such  consequences,  and  there  is  nothing  in  the 
statute  which  stands  in  the  way  of  a  different  and  more 
rational  conclusion.     (21  Cal.  416.) 

The  next  question  is,  when  organized,  of  which  Judicial 
District  did  Kern  County  become  a  part — the  Thirteenth  or 
the  Sixteenth?  We  answer,  the  latter.  Although  both  Acts 
were  approved  on  the  same  day,  yet  it  is  clear  that  the  Act 
creating  the  Sixteenth  Judicial  District  contains  the  latest  will 
of  the  Legislature;  besides,  the  assignment  of  ?em  County 
to  a  particular  Judicial  District  was  not  the  main  purpose  of 
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the  Act  creating  the  coimly,  but  an  incident  which  ordinarily 
would  be  provided  for  in  the  Act  dividing  the  State  into  Judi- 
cial Districts^  and  under  the  present  Giicamstances,  in  the  Act 
creating  the  Sixteenth  Judicial  District  The  former  Act  la 
specially  and  mainly  devoted  to  the  creation  of  the  county, 
and  the  latter  with  the  creation  of  the  district  Where  such 
is  the  case  each  Act  must  furnish  the  rule  applicable  to  its 
main  purpose,  because  it  must  be  presumed  that  the  attaxtion 
of  the  Legislature  was  therein  more  especially  called  to  that 
branch  of  the  general  subject  (Dobbins  r.  The  Board  of 
Supervisors  of  Yvba  County,  6  CaL  414.) 

From  what  has  been  said  thus  far  it  foDowB  that  there  was 
no  County  of  Kern  at  the  time  this  offeub.  was  committed, 
nor  at  the  time  the  indictment  was  found,  and  hence  the 
County  Court  of  Tulare  had  jurisdiction  of  the  case  for  all 
the  purposes  of  indictment  Before  the  defendant  was  tried, 
however,  Kern  County  had  been  organized  and  become  in 
all  respects  a  separate  jurisdiction,  and  in  our  judgment  the 
jurisdiction  of  the  District  Court  of  the  Thirteenth  Judicial 
District  for  Tulare  County  over  this  case  then  ceased  and 
determined,  and  that  Court  ought  to  have  transmitted  the 
case,  to  the  District  Court  of  the  Sixteenth  Judicial  District 
for  Kern  County,  pursuant  to  the  provisions  of  the  second 
section  of  the  Act  creating  that  district  The  ease  may  not 
come  directly  within  the  letter  of  that  section,  for  it  cannot 
be  said,  strictiy  speaking,  that  the  case  was  pending  in  the 
District  Court  of  Kern  County  at  the  time  that  Act  was 
passed,  but  it  would  have  been,  had  that  county,  as  assumed 
by  the  Legislature,  been  then  organized,  and  comes,  we  think, 
within  the  true  intent  and  meaning  of  the  Legislature. 

The  judgment  is  reversed  and  the  Court  below  directed  to 
transmit  the  case  to  the  District  Court  of  the  Sixteenth  Judi- 
cial District  for  the  County  of  Eem  f<»  trial 
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MENDOCINO  COUNTY  v.  JOHN  W.  MORRIS  et  ab. 

CoMPLAiMT  OH  Otficzal  Bonik — If  tb«  eomplalnt  on  an  ofllelal  bond  la  m 
salt  against  the  principal  and  his  sureties  ayers  the  execution  of  the  same 
by  both  principal  and  sureties,  and  a  copy  of  the  bond  la  annexed  to  the 
complaint  which  does  not  contain  the  signature  of  the  principal,  the  com- 
plaint Is  good  unless  demurred  to  apedally  for  being  ambtgnoiia  In  this 
respect 

BxBcuT!OK  OP  Official  Bond. —  If  tbe  eomplalnt  on  an  official  bond  aTem 
the  due  execution  of  the  aame  by  both  principal  and  suretlea,  and  the 
answer  takes  Issue  on  the  arerment,  and  verdict  and  judgment  are  for 
plaintiff,  the  judgment  will  not  be  disturbed  on  appeal  npon  the  Judgment 
roii  on  the  ground  that  what  pnrporta  to  be  a  copy  of  the  bond  annexed 
to  the  complaint  does  not  contain  the  algnatnre  of  the  principal. 

^uifnww  in  Suit  on  Ovficial  BoND.^If  the  eomplalnt  on  the  official  bond 
of  a  County  Treaaurer  avers  that  the  mfinty  for  which  the  Treajurer  la 
tai  default  belongs  to  the' county,  the  action  la  properly  brought  In  tha 
name  of  the  eoimty. 

ApraoTAL  or  Ofticxal  Bond. —  The  official  bond  «f  a  Ooonty  Treaanrer  la 
not  Invalidated  because  approved  by  the  County  Judge  Inatead  vt  the 
Board  of  Snpervlsora. 

BsBACH  or  OiTicxAL  BoMD^ — AM  avorment  In  a  eomplalnt  aa  a  Cooaty 
Treasnrtr'a  official  bond  that  ha  received  money  balonglnff  to  tha  eooaty  and 
retsina  It,  and  refuses  to  deliver  It  to  his  aocceaaor  In  office,  la  a  sufficient 
STerment  of  a  breach  of  Its  eondltlona. 

JmaiUMT  on  Boud^ — In  an  action  agalnat  tha  prtadpal  and  hla  nnretlea  aa 
aa  official  bond.  If  the  bond  contalna  no  promlaa  to  pay  la  eola,  jndgmeat 
csa  only  be  rendered  payable  In  BMMiay  gcnarally.  Thia  rala  appUaa  to  tha 
prtaidpal  aa  well  aa  snretlea. 

Ti4]iacBiiT  o«  Appbal. —  ▲  copy  of  tha  mtavtta  of  tha  Caort  aa  kept  by 
the  aerk  doitag  tha  progreaa  «f  tha  trial,  ahonld  not  ba  laatrtad  la  a 
tranacript  on  appeal. 

Appeal  from  the  District  Cionrt^  Seventh  Jndieial  Distrieti 
Mendocino  County. 

The  bond  sned  on  was  joint  and  several  The  plaintiff 
averred  in  the  complaint  that  John  W.  Morris  was  Treasurer 
of  Mendocino  County  from  the  7th  day  of  March^  1864,  until 
the  5th  day  of  March,  1866,  and  that  he  received  as  Treasurer, 
for  the  use  and  benefit  of  the  county,  in  gold  coin,  fifteen 
thousand  dollars,  which  was  the  property  of  the  county,  which 
Biim  he  had  unlawfully  in  his  possession,  and  that  he  had 
refused  to  deliver  it  to  his  successor  in  office,  although  he  had 
oftfobeen  requested  to  do  so.  Piaintitt  had  judgnielit  againsf 
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both  principal  and  sureties^  payable  in  gold  coin.    Defendants 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

.  George  Cadwahder,  for  Appellant. 

The  bond  set  out  in  the  complaint,  i«hile  signed  by  the 
sureties,  was  not  signed  by  the  principal,  John  W.  Morris,  and 
is,  therefore,  void.  No  difference  can  be  detected  between  the 
bond  in  this  case  and  the  one  subject  to  review  by  this  Court 
in  the  case  of  the  People  v.  Hartley,  21  CaL  585,  wherein  Mr. 
Chief  Justice  Field  said :  '^  Being  a  joint  bond,  the  signature 
of  the  principal  was  essential  to  its  validity  and  binding  force 
upon  the  sureties.  As  we  said  of  the  law  in  the  case  of  the 
City  of  Sacramento  v.  Dunlap,  14  CaL  423,  so  we  may  say  of 
this.  The  liability  of  the  sureties  is  conditional  to  that  of  the 
principal.  They  are  bound  if  he  is  bound,  and  not  otherwise. 
The  very  nature  of  the  contract  implies  this."  (17  Mass.  591 ;. 
2  Pick.  24;  4  Watts,  21;  11  Vermont,  447;  9  Texas,  1; 
People  V.  Breyfogle,  17  Cal.  509.)  It  was  approved  by. the 
Coimty  Judge,  who  had  no  jurisdiction.  {People  v.  Evans,  29 
Cal.  429.)  This,  unaided,  is  a  vital  defect  (Sections  2,  8, 
and  4,  Act  of  July  28th,  1850 ;  Hittell's  Digest,  445.)  Section 
eleven  of  the  same*  Act  provides  that  such  defects  may  be  cured 
—by  suggestions  of  the  same  in  the  complaint — which  was 
not  done  in  this  cause,  and  therefore  the  bond  is  void.  (6  CaL 
639;  9  Cal.  286;, 21  CaL  585.) 

'J.  G.  McCullough,  Attomey-Oeneral,  for  die  Respondent 

Appellants  cannot  raise  for  the  first  time  in  this  Court  the 
objection  that  the  bond  was  not  signed  by  the  principal,  J. 
W.  Morris.  The  complaint  says  that  it  was,  and  if  it  had 
been  denied,  it  was  a  question  of  fact  to  be  determined  by  the 
evidence.  It  was  not  necessary  for  the  complaint  or  copy  of 
the  bond  attached  thereto  to  set  out  any  of  the  names  sub- 
scribed, but  simply  to  set  forth  the  body  of  the  instrument^ 
and  allege  (aa  it  does)  that  J.  W.  Moxris  made,  executed^  and 
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deli?ered  it  For  aught  this  Court  may  know,  the  original  ia 
subscribed  by  Morris  and  his  name  omitted  in  the  copy  through 
mistake.  (10  CaL  347.)  A  very  clear  and  apparent  di£Eerenc6 
can  be  detected  between  this  b<md  and  the  one  in  the  case  of 
the  People  t.  Hartley,  21  CaL  586.  The  words  **  jointly  and 
severally  firmly  by  these  presents  "  are  contained  in  this  bond, 
and  were  omitted  in  the  other.  These  words  create  a  joint 
and  several  liability.  (People  ▼.  Love,  26  CaL  680;  People  v. 
Evans,  29  CaL  429.)  In  the  case  of  the  People  ▼•  Edwards^ 
9  Cal  292,  this  Court  said:  "  The  defect  in  the  approval  of 
the  bond  could  not  avail  the  defendants.  The  object  of  requii^ 
ing  the  approval  is  to  insure  greater  securi^  to  the  public,  and 
it  does  not  lie  in  the  defendants  to  object  that  their  bond  was 
accepted  without  proper  examination  into  its  sufficiency  by  the 
officers  of  the  law."  (9  Cal.  292;  17  Cal.  608,  609;  13  Cal- 
502;  People  v.  Evans,  29  CaL  429.) 

By  the.  Court,  Sawtsb,  J.: 

This  action  is  against  the  principal  and  his  rareties  en  the 
official  bond  of  the  Coimty  Treasurer  of  Mendocino  County; 
The  appeal  is  from  the  judgm^t,  and  there  being  no  state- 
ment or  bill  of  exceptions,  the  only  questions  presdnt^  arise 
on  the  judgment  roll.  There  was  no  error  in  overruling  the 
demurrer  to  the  complaint.  A  copy  of  the  bond  purports  to 
be  annexed  to  the  complaint  as  Schedule  A.  Said  copy  does 
not  contain  the  signature  of  Morris,  the  principal.  It  i» 
claimed  that  there  is  no  cause  of  action  shown  against  Morris' 
for  the  want  of  his  signature,  and  that,  for  the  same  reason^ 
the  bond  is  void  as  to  the  sureties.  It  is  unnecessary,  how- 
ever, to  determine  the  effect  of  the  failure  of  the  principal  to 
execute  the  bond.  The  complaint  distinctly  avers  the  execu* 
tion  of  the  bond  by  all  the  defendants.  The  defendants,  in 
their  answer,  have  taken  issue  upon  the  averments,  and  the 
verdict  is  in  favor  of  the  plaintiff  on  the  issues.  It  must  be 
presumed  that  the  omission  of  the  name  of  the  principal  in* 
the  copy  appended  to  the  complaint  is  a  clerical  error.     Upon 
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^e  demurrer^  in  the  form  adopted  in  this  case,  the  direct 
averment  of  the  execution  of  the  bond  in  the  body  of  the 
complaint  must  prevail,  aa  against  the  omission  of  the  signa- 
ture in  the  copy  appended.  It  may  be  that  there  is  a  want 
of  correspondence  between  the  averment  in  the  body  of  the 
complaint  and  the  copy  annexed,  but  if  so,  the  most  that  can 
be  said  is,  that  the  complaint  is  am!biguous  in  this  respect, 
and  this  objection  ve^as  not  specified  as  a  ground  of  the  demur- 
rer under  any  head.  The  grounds  of  the  demurrer  relied  on 
.were  all  particularly  specified,  and  this  is  not  one  of  them. 
The  objection  is  raised  for  the  first  time  in  this  Courtt  The 
demurrer  is  not  general,  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  but,  that  it  does 
note  state  facts  sufficient  to  constitute  a  cause  of  action  in  cer- 
tain specified  particulars.  There  was  a  good  averment  of  the 
execution  of  the  bond  in  the  body  of  the  complaint,  and  no 
objection  appears  to  have  been  taken  in  the  Court  below  on 
the  ground  of  want  of  correspondence  betwe^i  the  bond  set 
out  and  the  averment,  and  we  think  the  complaint  good,  at 
least  after  verdict  Had  the  objection  been  taken  in  the  Court 
below,  the  clerical  omission  of  the  signature  of  the  principal 
in  the  copy,  if  it  be  one,  might  have  been  corrected. 

The  facts  set  forth,  we  think  show,  a  breach  of  the  condi- 
tion of  the  bond  and  a  cause  of  action.  The  moneys  for  which 
the  Treasurer  is  in  default  are  alleged  to  belong  to  the  Oountj 
of  Mendocino,  and  the  action  is  properly  brought  in  the  name 
of  the  county.  The  fact  that  the  bond  was  approved  by  the 
County  Judge^  instead  of  the  Board  of  Supervisors,  is  no 
defense  to  the  action.  The  liability  of  the  sureties  does  not 
depend  upon  the  approval  of  the  bond  by  iiie  proper  officers. 
(Feople  V.  Edwards,  9  CaL  286;  People  v.  Evans,  29  CaL 
4oG.)  Besides,  although  the  bond  appears  to  have  been 
approved  by  the  County  Judge,  there  is  nothing  in  the  record 
to  show  that  it  was  not  also  approved  by  the  Board  of  Super- 
visors. No  question  of  this  kind  appears  to  have  been  raised 
in  the  Court  below. 

The  action  is  on  the  bond  for  damages  resulting  from  a 
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breach  of  its  conditions  The  bond  contains  no  covenant  to 
pay  in  coin.  The  judgment  for  coin^  aa  to  the  sureties,  is 
erroneous  for  reasons  stated  in  the  case  of  Fox  v.  Minor, 
ante,  IIL 

It  may  be  that  a  judgment  for  ooiii  oould  be  recovered 
against  the  principal  in  a  proper  suit  for  the  moneys  received 
by  him  in  his  fiduciary  capacity ;  but  this  is  not  an  action  of 
that  kind.  Morris  is  sued  with  his  sureties  as  one  of  the 
obligors  on  the  bond  only.  The  bond  alone  is  the  basis  on 
which  the  action  rests;  and,  in  a  suit  upon  the  bond,  all  the 
parties  stand  upon  the  same  footing,  and  are  entitled  to  rest 
on  the  terms  of  the  undertaking.  The  only  recovery  that  ean 
be  had  on  the  bond  is  the  damages  resulting  from  the  failure 
of  Morris  to  discharge  his  duties  in  the  mode  prescribed  bj 
law;  and  the  damages  can  only  be  required  to  be  paid  in 
money  generally,  according  to  the  terms  of  the  bond.  We 
observe  that,  in  some  cases  brought  before  us,  the  offioexs 
approving  official  bonds  have  required  them  to  be  made  pay- 
able in  coin.    This  practice  seems  to  be  a  safe  precaution. 

All  that  portion  of  the  transcript  after  folio  sixty-nine,  ex- 
cept the  notice  of  appeal,  was  improperly  inserted.  It  oonsti- 
tates  no  part  of  the  record  on  this  appeal 

The  judgment  of  the  District  Court  is  modified  by  striking 
out  all  those  portions  directing  payment  to  be  made  in  coin, 
and  costs  are  awarded  to  appellant  except  as  to  that  portion 
of  the  transcript  improperly  inserted,  aa  indicated  in  this 
opinion* 

Sandexsoit,  J.,  dissenting. 

There  is  but  one  point  in  this  ease  upon  which  I  desire  to 
express  an  opinion.  The  point  involves  the  question  whether 
the  plaintiff  is  entitled  to  a  judgment  payable  in  coin  only. 
A  majority  of  my  associates  are  of  the  opinion  that  the  plain* 
tiff  is  not  entitled  to  insist  upon  payment  in  coin,  and  the 
reason  given  is  substantially  the  same  as  that  given  for  a 
like  conclusion  in  Fox  t«  Minor,  ante.  111.     My  reasons 
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for  dissenting  in  thifl  case,  so  far  as  the  principal  on  the 
bond  is  o(moemed|  are  the  same  in  part  as  those  given  by  me 
in  the  case  of  Fox  v.  Minor;  but  so  f ar  aa  the  aaretiea  are 
concerned,  thej  rest  upon  a  different,  though  cognate  founda- 
tion. In  the  opinion  delivered  by  Mr.  Justice  S^wyxb^  the 
Specific  C!ontract  Act  is  assumed  to  be  the  only  test  of  the 
question.  In  my  judgment  that  Act  is  a  sufficient  test  so  far 
as  the  principal  on  the  bond  is  concerned,  but  has  no  immedi- 
ate bearing  upon  the  question  as  against  the  sureties;  nor  do 
I  find  any  occasion  for  going  to  the  provisions  of  that  Act  to 
find  a  rule  applicable  to  the  principal,  for  in  my  judgment 
there  are  other  groimds,  upon  which  both  principal  and  sure- 
ties can  be  held  liable  to  pay  coin,  and  which  are  therefore 
common  to  both. 

But  first,  assuming  that  the  Specific  Contract  Act  is  the 
sole  test,  and  that  under  its  provisions  the  principal  can  be 
made  to  pay  coin  but  his  sureties  cannot,  I  hold  that  he  can 
be  made  to  do  so  in,  this  action  as  well  as  in  any  other,  and  I 
so  hold  for  the  reasons  which  are  stated  in  my  opinion  in  Fox 
V.  Minor.  The  idea  that  in  this  State  and  under  our  system 
of  practice,  which  recognizes  no  distinction  between  the  forms 
of  actions,  certain  relief  can  be  obtained  by  the  same  party 
against  the  same  party  in  one  action  and  not  in  another,  based 
upon  substantially  the  same  state  of  facts,  is  new  to  ma  If 
a  plaintiff  recovers  under  our  system  it  is  because  of  the  facts 
which  are  stated  in  his  complaint  and  not  by  reason  of  the 
form  in  which  they  are  stated.  As  against  the  principal  on 
the  bond  in  suit,  no  facts  can  be  stated  in  another  action  which 
are  not  stated  in  this,  and  if  the  plaintiff  is  entitled  to  recover 
gold  at  all,  or,  in  any  event,  it  is  so  entitled  upon  the  facts 
stated  in  ihe  present  case.  This  seems  to  me  to  be  too  ob- 
vious for  argument.  If,  as  my  associates  hold,  the  plaintiff  is 
entitled  to  recover  gold  as  to  the  principal,  but  not  as  to  the 
sureties,  there  is  no  difficulty  in  so  adjudging  in  the  present 
case,  and  so  disposing  of  the  whole  matter  in  one  suit.  Under 
our  system  there  is  no  legal  impediment  in  the  way  of  grant- 
ing different  measures  of  relief  against  different  defendants  if, 
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under  the  law,  such  is  the  right  of  the  plaintiff,  in  the  same 
action.    If  there  is,  it  does  not  occur  to  me,  nor  has  it  been 
suggested  by  my  associates,  either  in  this  case,  or  in  the  case 
of  Fox  V.  Minor.     The  only  difficulty  hinted  at  lies  in  the 
circumstance  that  this  is  an  action  on  the  official  bond  of  the 
party  in  question,  and  that  in  order  to  recover  gold  an  action 
would  have  to  be  brought  on  something  else.    The  supposed 
difficulty,  if  it  has  any  foundation,  either  in  law  or  reason, 
which,  as  I  conceive,  it  has  not,  rests  upon  the  idea  that  where 
there  is  a  written  contract  there  can  be  no  recovery  for  gold 
upon  it,  under  the  Specific  Contract  Act,  unless  it  contains  a 
covenant  to  pay  gold.     This  idea  finds  no  countenance  in  the 
provisions  of  that  Act    Under  that  Act  the  plaintiff  is  enti- 
tled to  recover  upcsi  either  of  two  different  conditions  being 
found — first,  a  promise  in  writing  by  the  defendant  to  pay 
gold;  and  second,  a  fiduciary  relation  betweeik  the  plaintiff 
and  the  defendant,  followed  by  a  receipt  of  gold  by  the 
defendant  while  occupying  that  relation.    In  the  former  case 
the  plaintiff  must  show  a  promise  in  writing,  but  in  the  latter 
he  need  not.     If,  in  the  latter  case,  there  happens  to  be  a 
written  contract  between  the  parties,  and  there  is  quite  as 
likely  to  be  one  as  not,  it  makes  no  difference  whether  it  calls 
for  gold  or  not,  for  the  law  steps  in  and  says  t;hat  the  plaintiff 
ia  entitled  to  gold  upon  the  sole  ground  that  the  defendant 
received  the  money  in  a  fiduciary  capacity,  and  the  money  so 
received  was  gold.    If  there  happens  to  be  a  written  contract, 
and  it  happens  to  call  for  gold,  the  plaintiff  is  entitled  to 
recover  gold  upon  both  grounds;  but  if  it  does  not  happen  to 
call  for  gold  then  he  is  still  entitled  to  recover  gold,  but  only 
upon  the  latter  ground,  and  in  either  case  the  action  is  upon 
the  written  contract  as  ihe  foundation  of  the  plaintiff's  right 
to  recover.    So,  were  the  principal  in  this  case  sued  alone,  and 
raed  squarely  upon  his  bond,  the  plaintiff  would  be  entitled 
to  recover  gold  upon  alleging  that  the  defendant  occupied  a 
fiduciary  relation  and  received  the  money  of  the  plaintiff  in 
^\i  coin,  notwithstanding  the  bond  is  silent  upon  that  sub- 
ject  Hence,  as  I  have  already  said,  the  idea  upon  which  it  is 
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assumed  that  the  plaintiff  cannot  recover  a  gold  judgment 
against  the  principal  in  this  action  (because  it  is  upon  the 
bond  and  the  bond  does  not  call  for  gold)  finds  no  counte- 
nance in  the  Specific  Contract  Act  or  anywhere  else,  so  far  aa 
ray  observation  goes,  except  in  the  leading  opinions  in  tlv» 
case  and  in  the  case  of  Fox  v.  Minor.  Where  the  parties  ta 
a  contract,  which  bears  interest,  fail  to  insert  a  rate  of  interest 
in  their  contract,  the  law  steps  in  and  determines  the  rate  of 
interest  for  them.  So  in  the  case  of  a  written  contract  in 
which  the  parties  have  failed  to  specify  the  kind  oi  money  in 
which  payment  is  to  be  made,  the  law  steps  in  and  determines 
the  question  by  first  ascertaining  whether  a  fiduciary  relation 
exists  between  them,  and  if  it  does,  gold  is  awarded. 

Under  the  rule  adopted  by  my  associates  in  this  case  the 
door  to  the  most  stupendous  frauds  is  opened,  and  those  who 
have  the  collection,  custody  and  disbursement  of  the  public 
funds,  and  the  sureties  upon  their  official  bonds,  are  invited  to 
enter  and  divide  the  spoils.  Under  it  those  persons,  as  con- 
tradictory as  it  may  seem,  may  lawfully  do  what  the  law  had 
expressly  prohibited  under  penalty  of  fine  and  imprisonment. 
Under  it  the  Treasurer  of  the  State  may,  upon  the  expiration  of 
his  term  of  office,  or  at  any  other  time,  pocket  the  hundreds 
of  thousands  in  his  vaults,  paid  by  the  people  of  the  State  in 
gold  coin,  as  required  by  law,  for  the  support  of  the  Govern- 
ment, and  quietly  wait  to  be  sued  upon  his  official  bond  for 
its  recovery,  and  when  judgment  is  rendered  against  him 
legally  satisfy  the  same  in  full  with  the  same  number  of  dol- 
lars in  legal  tender  notes,  making  by  the  transaction  a  dear 
profit  of  a  quarter  or  a  half  million  in  gold,  according  as  the 
Treasury  is  more  or  less  plethoric  The  same  is  true  of  every 
other  officer  throughout  the  State  who  has  anything  to  do 
with  the  collection  or  custody  of  public  moneys.  It  is  true 
that  the  law  provides  that  any  officer  who  may  change  in  any 
way  or  use  in  any  manner  the  public  funds  in  his  custody, 
othor  than  as  provided  by  law,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  punished  by  fine  and  imprisonment.  But 
if  he  may  lawfully  do  what  this  Court  holds  he  may  in  this 
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case,  how  can  it  be  said  that  in  so  doitig  he  has  acted  unlaw- 
fully? He  does  nothing  secretly,  but  acts  openly  and  claims 
to  be  doing  nothing  to  the  legal  wrong  and  injnry  of  the  State; 
on  the  contrary,  he  is  willing  to  pay  the  State  all  that  she  can 
legally  claim  at  his  hands,  and  is  willing,  if  she  desires,  to  go 
into  Court  at  once  asd  cooifess  judgment  for  that  amount  and 
then  pay  it  on  the  spot  In  legal  tender  notes,  it  is  tme ;  but 
if  the  State  has  no  right  to  claim  anything  else,  what  ri^t 
has  she  to  pnnish  him  wfaen  he  has  done  all  that  he  can  be 
legally  required  to  dot  It  certainly  cannot  be  possible  for 
the  same  Court  to  say  to  him  to-day  in  one  action  before  it 
"what  you  propose  to  do  is  strictly  legal,"  and  to-morrow,  in 
another  action  involving  the  same  subject  matter,  "what  you  , 
proposed  to  do  yesterday  and  have  done  in  the  meantime  is  in 
violation  of  the  law  against  crime,  and  you  must  therefore  be 
fined  and  imprisoned."  The  same  act  cannot  be  lawful  and 
criminal  at  the  same  time. 

Where  consequences  so  absurd  f ollow,  it  is  certainly  safe 
and  judicious  to  look  a  little  further  into  the  matter  and  see 
whether  the  law  is  really  as  represented.  If  it  is,  the  Courts 
are  not  responsible  for  the  consequences,  however  absurd  they 
may  be. 

It  is  proper  for  me  to  say  at  the  outset  that  I  do  not  daim 
tiiat  ^  sureties  in,  this  case  are  affected  by  the  Specific  Con- 
tract Act,  or  that  the  plaintiff  is  entitled  to  a  judgment  in 
express  terms  payable  in  coin,  though  I  see  no  sufficient  rea- 
son for  not  inserting  those  terms  in  the  judgment  While  I 
claim  that  the  principal  is  bound  by  the  Specific  Contract 
Act,  Uie  same  as  in  the  ease  of  Fox  ▼.  Minarf  ante.  111,  I  admit 
that  the  sureties  are  not,  for  they  have  neither  agreed  to  pay 
gold,  nor  have  they  received  the  money  in  a  fiduciary  capacity, 
or  in  any  other  capacity.  The  bond  in  this  case  does  not  belong 
to  the  same  class  as  the  bond  in  Irtvin  v.  Backxts,  25  Gal.  214,  or 
in  Fax  v.  Minor,  and  is  not  therefore  within  the-  ruleahnoupeed 
in  the  former  case  and  contended  for  by  me  in  the  latter.  What 
I  do  elaim,  however,  is  that  under  the  laws  of  thia  State,  as 
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heretofore  interpreted  by  Ais  Court,  the  liability  of  the  sure- 
ties is  unaffected  by  the  Legal  Tender  Act  of  Congress,  and 
that  the  judgment  against  them,  whether  in  terms  a  gold  judg- 
ment or  not,  cannot  be  legaUy  paid  or  satisfied  by  the  tender 
of  legal  tender  notes. 

I  do  not  propose  to  open  the  question  whether  the  l^sla- 
tion  of  this  State,  to  which  I  am  about  to  refer,  is  or  is  not 
repugnant  to  the  Legal  Tender  Act,  and  if  so  therefore  uncon- 
stitutional, or  whether  this  Court  erred  in  deciding  as  it  did 
in  the  cases  to  which  I  am  about  to  refer.  All  that  I  proposo 
to  do  is  to  show  that  under  the  laws  of  this  State,  as  inter- 
preted in  the  former  decisions  of  this  Court,  the  defendants  in 
tjiis  case  cannot  discharge  the  claim  of  the  plaintiff  by  the 
payment  of  legal  tender  notes,  but  can  only  do  so  by  the  pay- 
ment of  coin  of  the  United  States. 

The  General  Eevenue  Act,  passed  on  the  17th  of  May, 
1861  (Statutes,  419,  Sec  2),  provides  that  all  taxes  for  State 
or  county  purposes  '^  shall  be  paid  in  the  legal  coin  of  the 
United  States,  or  in  foreign  coin  at  the  value  fixed  by  the 
laws  of  the  United  States,''  with  a  proviso  that  county  taxes 
levied  in  accordance  with  any  special  Act  may  be  collected 
in  such  funds  as  the  special  Act  may  designate. 

^^An  Act  concerning  the  State  revenue,"  passed  on  the  4th 
of  April,  1864  (Statutes  1863-4,  p.  364),  provides  that  "all 
taxes  upon  real  or  personal  estate,  all  poU  or  other  taxes,  and 
all  licenses  levied,  in  whole  or  in  part,  for  the  use  and  benefit 
of  the  State,  shall  be  collected  and  paid  into  the  State  Treas- 
ury exclusively  in  the  gold  and  silver  coin  of  the  United 
States,  *  *  *  and  all  dues  to  the  public  treasury  of  the 
State,  or  of  any  county  or  cily,  shall  be  payable  and  be  paid 
exclusively  in  the  gold  and  silver  coin  of  the  United  States.'' 

This  provision  of  the  Act  of  the  17th  of  May,  1861,  came 
before  this  Court  in  the  case  of  Perry  v.  Washhum,  80  CaL 
318.  The  ease  was  an  application  for  a  mandamus  to  compel 
the  defendant,  who  was  Tax  Collector  of  the  City  and  Counly 
of  San  Francisco,  to  receive  from  the  relator  legal  tender  notes 
in  payment  of  his  taxes,  which  the  defendant  daimed  were 
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payable  only  in  United  States  gold  and  sUver  coin,  or  foreign 
coin  at  the  Talne  fixed  bj  the  laws  of  the  United  States.  The 
mandamus  was  denied,  the  Court  holding  that  legal  tender 
notes  were  not  legal  tender  in  the  payment  of  State  and 
county  taxes.  The  ground  of  the  decision  was  that  a  tax  was 
not  a  debt  within  the  meaning  of  the  Legal  Tender  Act^  and 
that  by  the  use  of  the  terms,  '^  debts,  public  and  private/^ 
Congress  only  intended  such  obligations  for  the  payment  of 
money  as  are  founded  upon  contract 

The  Act  of  the  4th  of  April,  1864,  came  before  this  Courl, 
m  Ex  parte  Whipple,  on  habeas  corpus,  at  the  January  term, 
1866.  The  case  has  not  been  reported  Whipple  had  been 
convicted  of  a  violation  of  the  law  against  gaming,  and  fined 
in  the  sum  of  one  thousand  dollars,  and  ordered  to  be  impris- 
oned until  the  fine  was  paid  at  the  rate  of  two  dollars  per  day. 
He  had  tendered  in  payment  of  his  fine  the  requisite  sum  in 
United  States  treasury  notes,  which  had  been  refused  on  the 
ground  that  the  fine  was  a  public  ^'  due  "  within  the  meaning 
of  the  Act  of  the  4th  of  April,  1864,  and  therefore  could  be 
paid  only  in  gold  and  silver  coin  of  the  United  States.  There- 
upon he  sued  out  a  writ  of  habeas  corpus  and  came  before 
Hm  Court  claiming  to  be  entitled  to  be  discharged  from  eua- 
tody  by  reason  of  the  premises.  The  Court  denied  his  peti- 
tion and  remanded  him,  holding  that  United  States  treasury 
notes  were  not  legal  tender  in  payment  of  the  fine.  13ie 
opinion  of  the  Court  was  delivered  by  Mr.  Justice  Sawtxb^ 
who,  among  other  things,  said:  "  We  also  think  the  fine  in 
question  in  this  case  was  required  by  the  Act  of  the  4th  of 
April,  1864,  to  be  paid  exclusively  in  the  gold  and  silver  coin 
of  the  United  States."  So  this  Court  held  that  the  fine  was 
a  ^'  due  to  the  public  treasury,''  in  the  language  of  that  Act, 
and  therefore  payable  only  in  United  States  gold  and  sUver 
coin. 

It  IB  obvious  from  the  flftatutee  to  which  I  have  referred, 
that  it  is  and  has  been  the  elear  intent  of  the  Legislature  of 
this  State  to  save  its  finances  of  all  kinds  from  the  operation 
of  the  Legal  Tender  Act  of  the  Federal  Government,  and  to 
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allow  nothing  in  the  form  of  money,  except  gold  and  silver 
(ioin  of  the  United  States^  to  find  its  way  into  the  Treasury  of 
the  State,  or  into  the  Treasury  of  any  county  or  city.  But,  as 
if  to  leave  no  room  for  doubt  or  argument  on  that  head,  it  has 
been  expressly  provided,  in  addition  to  requiring  all  taxes  and 
public  dues  of  every  kind  to  be  paid  in  coin,  that  any  officer 
having  to  do  with  the  public  moneys  who  shall  change  the 
same  into  a  different  kind  of  money  shall  be  deemed  guilly  of 
a  felony  and  on  conviction  thereof  shall  be  punished  by  fine 
or  imprisoninent  (Statutes  1868,  p.  97,  Sees.  8,  4.)  This 
legislation  necessarily,  if  constitutional,  has  the  effect  to  com- 
pletely nullify  the  Congressional  legislation  upon  the  subject 
of  legal  tender,  so  far  as  the  payment  of  taxes  and  other  pub- 
lic dues  are  concerned;  or,  which  amounts  to  die  same  thing, 
to  withdraw  all  questions  touching,  or  in  any  way  affecting 
State,  county  and  city  funds  from  the  operation  oi  the  Legal 
Tender  Act  The  result  has  been,  and  is  the  same,  as  if  the 
Legislature  had  provided  in  express  terms  that  ^^  XTnited  States 
treasury  notes  shall  not  be  a  legal  tender  for  the  payment  of 
taxes  upon  real  or  personal  estate,  poll  or  other  taxes,  or 
licenses^  levied  in  whole  or  in  part  for  the  use  and  benefit  of 
the  State;  or  for  the  payment  of  any  dues,  of  any  kind  what- 
ever, to  the  public  treasury  of  the  State,  or  of  any  county  or 
city;  but  gold  and  silver  ooin  of  the  XTnited  States  shall  be 
and  remain  the  only  legal  tender  for  the  payment  of  the  same, 
notwithstanding  any  law  of  Congress  to  the  contrary.'*  Such 
being  the  case  no  argument  is  required  to  show  that  the 
money  sued  for  in  this  case  is  a  "  due  "  to  the  public  treasury 
of  the  County  of  Mendocino,  and  therefore  within  the  rule 
requiring  payment  to  be  made  in  gold  and  silver  ooin  of  the 
United  Slates,  whether  the  judgment  be  entered,  in  terms,  for 
coin  or  not;  and,  in  my  view,  this  conclusion  is  fully  sus- 
tained by  the  decisions  of  this  Court  to  which  I  have  referred. 
If  a  judgment,  in  a  criminal  action,  that  iHie  defendant  do  pay 
to  the  people  of  the  State  of  California  a  certain  sum  of 
money,  by  way  of  punishment  for  his  offense,  is  a  "  due,"  as 
was  held  in  Ex  parte  Whippk,  thfin,  }ij  parity  of  reason,  a 
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judgment  in  this  ca0e  that  the  defendants  do  pay  to  the 
County  of  Mendocino  the  sum  therein  specified,  on  account  of 
public  money  converted  to  his  own  use  by  a  defaulting  Treas- 
urer, is  also  a  **  due ''  to  the  public  treasury  of  the  plaintiff, 
and  can  be  satisfied  only^  as  Whipple  was  made  to  satisfy  his 
£ne,  by  payment  in  gold  and  silver  coin  of  the  United  States. 

That  the  two  cases  to  which  I  have  referred  are  sound  I 
have  no  doubt  There  might  be  much  said  in  addition  to 
what  has  been  said  in  those  cases,  and  other  cases,  involving 
questicms  of  currency  decided  by  this  Court  in  support  of  the 
validity  of  the  legislation  of  this  State  and  of  the  soundness  of 
the  doctrine  announced  in 'those  cases,  i^d  for  which  I  am 
now  oontending;  but  the  question  does  not  possess  the  interest 
vhich  it  once  did,  and  I  forbear  further  discussion.  It  is 
sufficient  to  say  that  where  there  are  two  or  more  kinds  of 
money,  either  of  which  is  equally  lawful  and  a  legal  tender 
for  the  payment  of  debts  or  the  discharge  of  legal  claims  of 
any  kind,  it  cannot,  in  the  nature  of  things,  be  unlawful  for 
individuals  or  States  to  elect  in  which  kind  they  will  transact 
their  business  or  make  and  discharge  their  obligations;  and, 
having  elected,  there  cannot,  in  the  nature  of  things,  be  any 
valid  reason  why  they  should  not  be  held  to  their  election ;  to 
hold  to  a  contrary  rule  would  be  to  offer  a  premium  for  Punic 
faith  and  give  countenance  to  moral  dishonesty.  The  mere 
fact  that  two  kinds  of  money  ezist  in  which  parties  may  lavi^ 
fully  perform  their  promises,  of  different  values  in  faet,  if  not 
in-  law,  necessitates  a  choice  between  them,  for  the  minds  of 
contracting  parties  cannot  meet  intelligently  until  a  common 
standard  of  value  in  fact  has  been  agreed  upon,  and  no  amount 
of  legislation  can  obviate  such  .necessity*  If  it  is  lawful  to 
pay  gold  it  must  of  necessity  be  lawful  to  agree  to  pay  it,  and 
if  both  be  lawful,  the  Courts  may  not  only  lawfully  enforce 
the  promise,  but  a  refusal  on  their  part  to  do  so  would  outrage 
justice  and  shock  the  moral  sense  of  mankind.  This  is  truth 
crystalized,  and  no  amount  of  blind  patriotism,  partisai^  clamor 
or  legal  sophistry  can  resolve  it. 

If,  as  this  Court  has  repeatedly  held,  the  Specific  Contract 
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Act  is  not  repugnant  to  the  Legal  Tender  Act,  then  by  parity 
of  reason  the  legislation  of  this  State  reqtdring  all  public  dues 
to  be  paid  in  coin  is  not;  for  they  botii  rest  upon  the  same 
foundation  —  the  right  to  elect  between  two  mediums  of  pay- 
ment, each  of  which  is  equally  lawful  —  a  right  which  the 
Federal  Government  has  never  found  it  necessary  to  deny  and 
iias  not  denied  to  itself  or  anybody  else,  but  has  itself  exer- 
cised and  still  does.  If  it  is  lawful  for  the  Federal  Govern- 
ment to  collect  its  customs  in  gold,  it  is  lawful  for  the  State 
of  California  to  collect  its  taxes  and  other  public  dues  in  gold, 
and  that,  too,  independent  of  the  question  whether  her  sove- 
reign power  of  taxation  does  not  carry  with  it  the  minor 
power  to  determine  in  what  currency  her  taxes  shall  be  paid. 
If  it  is  constitutional  for  the  Legislature  of  this  State  —  and 
this  Court  has  repeatedly  decided  that  it  is  —  to  require  the 
principal  upon  the  bond  in  suit  to  pay  the  money  in  suit  in 
gold  coin,  then  for  the  same  reason  it  is  constitutional  for  the 
Legislature  to  require  his  sureties  to  do  it  If  the  Legislature 
has  required  the  former  to  do  it  by  the  passage  of  the  Specific 
Contract  Act,  then  it  has  required  both  him  and  his  sureties 
to  do  it  by  the  passage  of  the  Acts  to  which  I  have  referred. 
But,  as  already  stated,  I  do  not  propose  to  discuss  this 
question.  My  present  purpose  has  no  further  scope  than  to 
show  that  the  claim  in  suit  is  a  **  public  due  "  which  cannot 
be  paid,  under  the  laws  of  this  State  and  the  former  decisions 
of  this  Court,  except  in  coin ;  that  the  collection  and  payment 
of  "  public  dues  "  stand  precisely  where  they  stood  before  the 
passage  of  the  Legal  Tender  Act  —  precisely  where  they  would 
have  stood  had  that  Act  never  been  passed,  and  that  if  it  is 
possible  for  the  Legislature  to  so  declare,  it  has  done  so  in 
language  not  to  be  misunderstood. 

I  am  of  the  opinion  that  the  judgment  in  this  case,  so  far  as 
it  involves  the  question  in  hand,  should  be  affirmed* 

Mr.  C9iief  Justice  Currby  did  not  express  any  opinion* 
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JOSEPH  GEKEUAv.0HAUN0EYKELYEA,ahdJOHN 
MIDDLETON  et  als.,  ajtb  JOHN  MIDDLETON  v. 
JOSEPH  GBNELLA  et  ala. 

Tdcb  wrrik  which  to  AppBAL^The  one  jew  wldiln  which  t»  appeal  tnm 

a  JoAgment  commences  to  ran  at  the  time  the  Conrt  aanonnoea  Its  judgment 

and  the  order  for  Jadgment  la  entered  la  the  nlnntea,  and  not  at  the  tUna 

the  Clerk  entere  the  Judgment  in  the  Jodgment  Book. 
MoTicc  or  Appbal. —  A  notice  of  appeal  which  statea  that  the  appeal  la  taken 

"from  all  ordera  of  the  District  Court  made  and  entered  hi  the  aetlon** 

It  iBfofllclent. 
JoDGioNT.—  The  entry  of  a  Judgment  In  the  Jodgment  Book  la  a  meve  mlni» 

terial  duty  of  the  Clerk. 
AiTBAL  rsox  OkDBL —  No  appeal  ilea  from  an  order  atrlklng  eat  a  atatemen^ 

or  from  an  order  denying  a  motion  to  certify  a  atatanant. 

Appbal  from  the  District  Cour^  Fourth  Judicial  District^ 
City  ft^d  Gounty  of  San  Fnmoisoo. 

The  above  cause  is  but  one  action,  and  being  on  original 
bill  to  foreclose  two  mortgages^  and  on  cross  bill  to  set  aside 
and  cancel  those  mortgagee,  and  another  mortgage  based  upon 
the  same  title^  both  actions  were  tried  together^  and  only 
one  judgment  was  rendered  in  the  Court  below.  The  Court 
dismissed  the  bill  to  foreclose  the  mortgages,  and  gave  judg- 
ment that  they  be  cancelled  and  surrendered.  The  plaintiff, 
Oenella,  appealed.  The  respondent  moved  to  dismiaa  tho 
appeal 

The  other  facts  are  stated  in  the  opinion  of  the  CourL 

/.  W.  DmneUe,  for  the  Motion. 

E,  L.  B.  Brooks,  against  the  Motion* 

By  the  Court,  Sawyee,  J. : 

The  Court  announced  its  judgment,  and  the  order  for  Judg- 
inent  was  entered  in  the  minutes  of  the  Court  on  the  15th  of 
Aiigust,  1865.  The  judgment  was  therefore  rendered,  and 
the  time  for  taking  an  appeal  commenced  to  mm  on  that  day. 
(Gray  v.  Palmer,  28  OaL  416;  Peck  v.  Courtis,  31  Cal.  207.) 
Btit  die  judgment  was  actually  drawn  up  in  the  form  in  which 
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it  was  designed  to  be  entered^  signed  by  the  Judge,  and  filed 
by  tbe  Clerk  on  the  9th  of  September,  1865,  and  nothing  re- 
maiiied  to  be  tfoiie  except  the  mere  ministerial  duty,  to  be  per- 
formed by  the  Clerk,  of  copying  it  into  the  Judgment  Book. 
(Casement  y.  Ringgold,  28  CaL  337.)  The  notice  of  appeal 
from  this  judgment  was  filed  and  served  on  the  11th  of  Sep- 
teiftber,*  1866.  Whether  we  regard  the  15th  of  August,  *or  the 
9th. o|  September,  1865,  ad  the  date  of  the  rendition  of  the 
judgment  is,  therefore,  a  matter  of  no  consequence;  for,  in 
either  case,  more  than  a  year  had  elapsed  before  the  appeal  was 
taken,  and  the  time  for  taMng  an  appeal  from  the  judgmeii*t 
had  expired* 

As  to  that  portion  of  the  apT)eal  ^'  from  all  orders  of  the 
District  Court)  made  and  enter^  in  the  said  two  actions  jointly 
tuad  severally,  either  before  or  after  judgment,"  the  notice  of 
appeal  is  too  general.  It  points  out  no  particular  ord^r,  and  i^ 
insufficient^  But  if,  as  supposed  by  respondent,  the  intention 
was  to  appeal  from  the  orders  of  December  26th,  1865,  striking 
out  istatement  on  motion  for  new  trial,  and  refusing  motion  to 
certify  statement,  more  than  sixty  days  had  elapsed  after  the 
entry  of  the  orders  before  the  service  of  notice  of  appeal,  and 
the  appeal  was  not  in  tima  Besides,  no  appeal  lies  from  those 
orders.  (Prac.  Act,  Sections  336  and  347;  Leffingwell  v.  Orif- 
fing,  29  CaL  193;  Ketchum  v.  Orippen,  31  Cal.  865.)  The 
appeal  was  not  in  time  and  must  be  dismissed,  and  it  is  so 
ordered. 

Mr.  Justice  Shaftbe,  being  disqualified,  did  not  ait  in  this 
case. 


THE  PEOPLE  V.  HENHY  SCHWARTZ. 

4cec886BT  TO  CftiuB.— WhM  ft  t>Arty  to  proceeded  against  at  an  aceeaaory 
to  a  crime.  It  la  better  te  Indict  him  as  an  acceeeory  than  as  a  principal. 

fixpicTUBNT  OF  ACCESSORY. —  When  one  is  Indicted  as  an  accessory  to  a  crime, 
tbe  acts  of  the  defendant  should  he  stated  as  fully  In  the  indictment  as  they 
-  •    are  In  ithe  ^statvt^' 

.IwotCTMn^'r  FP>rDoaK»«  ^Uwtnua^  IminMBD^-r  A9  Jn^letBeat  tar  tantag'a 
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building  InsnTed  agalDBt  fire,  with  intent  to  defrand  an  insurance  company, 
should  ayer  that  the  conipany  la  a  corporation,  if  8ti6h  he  the  fact,  or  that 
It  is  a  partnership  eompoaed  cX  certain  IndlTlduala,  naming  them,  if  such 
be  the  fact,  and  that  the  act  was  dono  with  Intent  to  Injure  and  defraud 
them  in  their  associate  capacity. 

Idem. —  A  mere  averment  of  a  company  name  In  an  Indictment  for  burning  an 
Insured  building  with  Intent  to  defraud,  amounts,  in  a  legal  sense,  to  an 
entire  absence  of  any  averment  as  to  the  party  Intended  to  be  Injured. 

Pboof  or  iNCOBPORjiTioN. —  If  the  indictment  ayers  that  the  company  la  a 
corporation,  proof  of  the  existence  of  the  corporattott  4$  tao$9  will  support 
the  ayerment. 

Appeal  from  the  County  Court,  City  and  County  of  San 

Francisco. 

The  following  is  the  indictment  found  in  this  case: 

"Henry  Schwartz  is  accused  by  the  grand  jury  of  the  City 
and  Coimty  of  San  Francisco,  State  of  California,  by  this 
indictment,  found  on  this  2d  day  of  November,  A.  D.  1866,  of 
the  crime  of  arson  in  the  second  degree,  committed  as  fol- 
lows: That  said  Henry  Schwartz,  on  the  29th  day  of  August, 
A.  D.  1866,  at  the  city,  county  and  State  aforesaid,  feloni- 
ously, wilfully  and  maliciously  did  aid,  abet  and  assist,  advise 
and  encourage  one  Albert  Selig  to  do  and  commit  the  crime  of 
arson,  as  hereinafter  set  forth ;  that  on  said  29th  day  of  August, 
1866,  at  said  city  and  coimty,  the  said  Albert  Selig,  by  the 
adrice,  aid  and  assistance  aforesaid  of  the  said  Henry  Schwartz, 
did  feloniously,  wilfully  and  maliciously  set  fire  to  and  bum  a 
certain  building  situate  on  Mission  street,  between  Eighteenth 
and  Nineteenth  streets,  of  the  property  of  the  said  Albert 
Selig;  the  said  building  being  then,  to  wit,  at  the  time  of  the 
committing  said  felony,  and  at  the  time  the  said  Henry 
Schwartz  aided,  abetted,  assisted,  advised  and  encouraged 
the  said  Albert  Selig  to  commit  the  felony  aforesaid,  insured 
against  loss  and  damage  by  fire,  in  the  Phoenix  Insurance 
Company,  then  doing  business  at  said  city  and  county,  said 
company  being  legally  established  and  doing  business  as  afore- 
said, with  intent  to  injure,  damage  and  defraud  said  insurance 
company,  and  with  intent  on  the  part  of  said  Henry  Schwartz 
to  damage,  injure  and  defraud  said  insurance  company,  con- 
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trary  to  the  f OTm,  force  and  effect  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  State  of  California.'* 

The  defendant  demurred  to  the  indictment  because: 

First,  It  did  not  charge  whether  he  was  absent  or  present 
when  he  aided,  abetted  or  assisted  in  the  commission  of  the 
felony  charged  to  have  been  committed  by  Albert  Selig, 

Second,  That  it  did  not  charge  whether  he  was  present  or 
absent  when  he  advised  or  encouraged  in  the  perpetration  of 
said  alleged  crime. 

Third,  It  did  not  charge  that  said  insurance  company  was 
incorporated,  or  had  a  corporate  or  other  name,  or  was  capable 
of  suing  or  being  sued,  or  sufficiently  charge  that  it  was  com- 
petent to  do  any  insurance  business,  or  suffer  any  damage  or 
loss  by  reason  of  fire,  or  capable  of  being  damaged  or  injured 
or  defrauded. 

The  defendant  was  convicted  and  sentenced  by  the  Court  to 
the  State  Prison,  and  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

S,  B.  AxleU,  for  Appellant. 

This  indictment  does  not  advise  the  prisoner  in  ordinary  and 
concise  language  of  the  facts  of  which  he  is  accused.  Either 
he  was  present  as  aider  and  abettor,  or  he  was  absent  as  an 
adviser,  or  accessory  before  the  fact  While  it  is  tnue  that 
our  statute  makes  him  a  principal  in  either  case,  it  is  submitted 
with  confidence  that  the  pleader  ought  to  have  stated  what  the 
actual  fact  was.  It  does  not  appear  that  this  company  is  either 
a  corporation,  body  politic,  or  private  individual  The  lan- 
guage of  this  Court  in  the  case  of  The  People  ▼.  Patrick 
Hughes,  29  CaL  257,  implies  the  correctness  of  our  position 
that  the  indictment  ought  to  state  that  the  building  was  in- 
sured by  a  duly  incorporated  company,  and  that  the  intent  was 
to  cheat  and  defraud  said  corporation.    (27  Vt  772.) 

J.  0.  McCvUough,  Attomeff^eneral,  for  the  Peopla 
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Tinder  our  law  it  was  not  ne^sessarj  to  state  whether  the 
defendant  was  present  or  absent  The  District  Attorney 
might  have  indicted  the  defendant  as  a  prindpaL  He  saw 
fit  to  plead  according  to  the  actual  facts,  and  the  allegations 
are  such  that  a  man  of  common  understanding  can  understand 
them.  {People  ▼.  King,  27  OaL  610;  Crimes  Act,  Sec.  11; 
People  V.  Hodges,  27  CaL  340.)  The  crime  under  the  statute 
is  the  intent  to  defraud  the  actual  insurers.  This  company 
may  have  been  shown  to  be  a  voluntary  association,  by  the 
proof,  as  said  in  the  27  Vt  723^  and  People  r.  Hughes,  29  OaL 
260. 

By  the  Oourt,  Savdwbosov,  J. : 

The  defendant  was  indicted  for  the  crime  of  arson  in  the 
Kcond  degree,  under  the  seventh  section  of  the  Act  of  the 
19th  of  April,  1856,  which  provides  that  "  Every  person  who 
shall  wilfully  bum,  or  cause  to  be  burned,  any  building,  etc., 
*  *  *  which  shall  be  at  the  time  insured  against  loss  or 
damage  by  fire,  with  intent  to  injure  or  defraud  such  insurer, 
whether  the  same  be  the  property  of  such  person  or  any  other, 
shall,  upon  conviction,  bfe  adjudged  guilty  of  arson  in  the 
second  degree  and  punished  accordingly.^'  (Statutes  1856|  p. 
132.) 

He  is  charged  as  accessory,  and  the  language  of  the  indict- 
ment on  that  head  is  as  follows :  ''  That  said  Henry  Schwartz 
on,  etc.,  at,  etc,  feloniously,  wilfully  and  maliciously  did  aid, 
abet  and  assist,  advise  and  encourage  one  Albert  Selig,  etc.'' 
On  the  head  of  insurance  and  the  intent  to  defraud  the  lan- 
guage of  the  indictment  is  that  the  "  building  at,  etc.,  ♦  *  * 
was  insured  against  loss  and  damage  by  fire  in  the  Phoenix 
Insurance  Company,  then  doing  business  at,  etc.,  ♦  ♦  ♦ 
said  company  being  legally  established  and  doing  business  as 
aforesaid,  with  intent  to  injure,  damage  and  defraud  said  insur- 
ance company,"  etc. 

The  indictment  wa?  demurred  to,  in  efFect,  upon  the  ground 
tiiat  in  the  parts  above  quoted  there  is  a  failure  to  state  facts 
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sufficient  to  constitute  the  offense  intended.   .  The  demurrer 
was  overruled,  arid  we  think  erroneously. 

Where  a  party  is  proceeded  against  as  an  accessory  it  is 
better  to  pursue  the  course  attempted  in  this  case  and  charge 
him  as  such  rather  than  as  principal,  because  such  a  course, 
if  not  absolutely  necessary,  is  certainly  m<^re  consifitent.  with 
our  system  of  pleading,  which  favors  a  statement  of  the  facts 
constituting  the  offense  as  near  as  may  be,  precisely  as  they 
occurred.  But  care  should  be  taken  to  state  the  acts  of  the 
defendant  as  fully  as  they  are  stated  in  the  statute.  When 
that  has  been  done  there  can  be  no  question  as  to  the  suffi- 
ciency of  the  indictment  on  that  score,  as  this  Court  baa 
repeatedly  held.  Now,  without  undertaking  to  say  that  this 
indictment  is  positively  bad  where  it  charges  the  acts  which 
made  the  defendant  an  accessory,  we  think  it  is  not  in  that 
respect  what  it  ought  to  be.  It  does  not  fully  come  up  to 
the  language  of  the  statute  which  defines  an  accessory.  ^  An 
accessory  is  he  or  she  who  stands  by  and  aids,  abets  or  assists; 
or  who,  not  being  present  aiding,  abetting  or  assisting,  hath 
advised  and  encouraged  the  perpetration  of  the  crime.'*  (Act 
concerning  crimes.  Sec.  11.)  Here  are  two  modes  of  action, 
either  of  which  renders  the  actor  an  accessory.  If  the  former 
be  the  true  one  in  a  given  ease,  let  the  indictment  follow  the 
statute  and  allege  that  the  defendant  '*  stood  by,  aided,  abetted 
and  assisted,"  etc.,  and  so  as  to  the  latter.  If  it  be  doubtful 
as  to  which  of  the  two  modes  is  the  true  one,  let  both  be 
charged,  and  all  questions  of  variance  between  the  allegations 
of  the  indictment  and  the  testimony  will  then  be  avoided. 

,  But  passing  this  without  further  comment,  we  think  the 
indictment  bad  on  the  second  ground. 

The  one  hundred  and  forty-eighth  section  of  the  Act  con- 
cerning crimes  and  punishments  provides  that  "When  any 
intent  to  injure,  defraud  or  cheat  is  required  by  law  to  be 
shown  in  order  to  constitute  any  offense,  it  shall  be  sufficient, 
if  fsiioh  intent  be  to  injure,  defraud  or  cheat  the  United  States, 
till?  State  or  any  other  State,  Territory  or  county,  or  the  Ghv- 
rrnment,  or  any  public  office  thereof,  or  any  county, -city  or 
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town,  or  any  corporation,  bod^  politic  or  private  individnaL'*' 

Now,  in  order  to  make  the  indictment  fit  the  statute  and 

respond  directly  to  its  requirements^  it  ought  to  allege  that  the 

Ph<Bniz  Insurance  Company  is  a  corporation,  if  such  is  the 

fact,  or  that  it  is  a  partnership,  if  such  is  the  fact,  composed  of 

certain  individuals,  giving  their  names,  and  alleging  that  the 

act  was  done  with  intent  to  injure  and  defraud  liiem  in  their 

associate  capacity.    This  rule  is  applicable  to  pleadings  of  all 

kinds.    In  this  State  it  has  been  modified  to  some  extent  in 

civil  cases  by  the  provision  of  the  six  hundred  and  fifty-sixth 

secticm  of  the  Practice  Act,  where  two  or  more  persons  are 

associated  in  business  under  a  common  name.    In  such  a  case 

they  may  be  sued  by  the  name  under  which  they  conduct  their 

business;  but  the  modification  of  the  rule  goes  no  further  and 

has  no  application  to  cases  like  the  present     Had  the  one 

hundred  and  forty-eighth  section  of  the  Act  concerning  crimes, 

quoted  above,  included  associations  or  partnerships,  as  such  in 

terms,  it  might  be  held  to  amount  to  a  like  modification  of  the 

rule  in  this  class  of  cases,  and  that  therefore  the  description 

given  in  this  indictment  of  the  party  or  parties  intended  to  be 

injured  is  sufficient^  but  it  does  not,  and  the  case  is  therefore 

left  within  the  rule  above  stated. 

There  is  no  mistake  in  the  name  of  the  party  intended  to  be 
injured,  as  in  Hughes*  Case  (29  CaL  257),  and  the  case  does 
not  therefore  fall  within  the  rule  prescribed  by  the  two  hundred 
and  forty-third  section  of  the  Act  concerning  proceedings  in 
criminal  cases,  which  provides  that  an  erroneous  allegation  as 
to  the  person  intended  to  be  injured  shall  not  be  deemed  mate- 
rial where  the  offense  is  described  with  sufficient  certainty  in 
other  respects  to  identify  the  act.  The  vice  here  is  more  rad- 
ical than  that  which  the  statute  was  intended  to  remedy.  It 
amounts,  in  a  legal  sense,  to  an  entire  absence  of  any  averment 
as  to  the  party  intended  to  be  injured,  for  the  description  is  not 
of  a  private  individual  or  of  private  individuals  under  a  com- 
mon name,  or  of  a  corporation,  or  of  a  body  politic,  or  of  any 
other  parties  named  in  the  8ta,tutej. 
We  cannot  agree  with  the  Attorney-General  th^t  the  Ian- 
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guage  ''said  company  being  legally  established/'  used  in  tlie 
indictment,  is  equivalent  to  an  averment  that  the  company  is 
a  corporation.  On  the  contrary,  it  is  no  averment  at  dl,  in  a 
legal  sense,  for  it  is  not  the  averment  of  a  f aet>  and  tenders  no 
issue. 

Nor  can  we  agree  witb  him  that  it  cannot  be  necessary  to 
aver  that  the  company  is  a  corporation,  becauBe,  as  we  held  in 
Hughes'  case,  it  would  not  be  necessary  to  prove  that  the  com- 
pany was  legally  incorporated  in  order  to  support  the  avennent. 
What  a  given  averment  should  be,  and  what  amount  of  proof 
will  support  it,  are  very  difPerent  questions.  (State  v.  Mead, 
27  Vt.  722.)  If  such  is  the  fact,  it  should  be  averred  that  the 
company  is  a  corporation  in  order  to  satisfy  the  statute  to 
which  we  have  referred.  That  being  done,  proof  of  the  exist* 
ence  of  the  corporation  de  facto  wiU  be  sufficient  to  support 
the  averment  under  the  rules  of  evidence  as  stated  in  Eughe^ 
case. 

This  disposes  of  die  case,  and  makes  the  consideration  ct 
other  points  unnecessary. 

Judgment  reversed  and  cause  remanded. 


ADELIA  HILL  v.  JAMES  SMITH. 

Naw  TBiALb —  A  new  trial  vbonld  not  be  granted  on  the  groond  tbftt  the  VMy 
diet  la  against  evidence,  unless  the  yerdict  is  to  dearly  against  eYldenoe  ■■ 
to  leave  no  room  for  doubt 

IvjUBT  TO  Watbb  nsBD  FOB  BfiNiKO. —  Where  a  large  number  of  persons  are 
mining  on  a  small  stream,  and  each  deteriorates  the  water  a  little,  se 
that  the  combined  acts  of  all  render  the  water  unfit  for  use,  each  cannot 
successfully  defend  an  action  oB  the  ground  that  his  act  alone  did  boI 
materially  affect  the  water. 

Appeal  from  the  District  Oourt|  Fourteenth  Judicial  Di»- 
tricti  Placer  County. 

This  was  a  second  appeal  in  the  same  case.     The  first  is 
reported  in  27  Cal.  476,  where  the  main  facts  are  stated. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 
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C.  A.  Tuttle,  for  AppeDant 
Jo.  Hamilton,  for  Respondent 

By  the  Court,  Sawtsb,  J.: 

The  law  applicable  to  the  case  appears  to  tis  to  hare  been 
correctly  stated  to  the  juiy  at  the  last  trial,  and  the  only 
ground  that  can  be  plausibly  urged  against  the  verdict  is,  that 
the  evidence  is  insulHcient  to  sustain  it  That  the  quality  of 
plaintiff's  water  was  materially  deteriorated  in  consequence  of 
the  sediment  and  tailings  thrown  into  it  by  parties  washing 
in  the  canon  above,  and  from  other  causes,  is  dear  from  the 
evidence.  The  defendant's  claims  wtsre  from  two  thousand  to 
two  thousand  five  hundred  feet,  or  nearly  half  a  mile,  above 
the  head  of  plaintiff's  ditch.  Defendant  had  a  bed  for  his 
tailings  on  a  fiat  in  the  side  of  the  ravine,  where,  by  means  of 
a  log  dam,  he  confined  them  so  as  to  prevent  their  running 
into  the  canon.  There  is  much  testimony  as  to  the  effect  of 
defendant's  working  upon  the  water,  ^tending  to  show  that  it 
did  not  in  any  material  degree  deteriorate  its  quality,  and  fur- 
ther tending  to  show  that  the  deterioration  complained  of  was 
really  produced  by  the  mining  of  other  parties,  and  by  other 
causes.  Upon  this  testimony  there  is  room  for  doubt  whether- 
the  mining  of  the  defendant  produced  any  material  injurious 
effect  upon  the  water,  and  the  jury  found  the  issue  for  the 
defendant.  We  are  not  very  well  satisfied  with  the  verdict 
on  this  point,  yet  it  is  not  so  clearly  against  the  evidence  as 
to  justify  us  in  setting  it  aside.  It  is  the  second  verdict 
for  defendant  upon  substantially  the  same  general  evidence, 
although  it  is  brought  out  somewhat  more  clearly  in  his  favor 
than  on  the  first  trial.  The  damage,  if  any,  resulting  from 
defendant's  acts  alone,  may  not  have  been  large,  but  if  there 
was  any  damage  in  consequence  of  the  defendants  mining,  the 
plaintiff  ought  to  have  recovered.  Where  there  is  a  large 
number  of  persons  mining  on  a  small  stream,  if  each  should 
deteriorate  the  water  a  little,  although  the  injury  from  the 
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act  of  one  might  be  small,  the  combined  result  of  the  acts  of 
all  might  render  the  water  utterly  unfit  for  further  use;  and 
if  each  could  successfully  defend  an  action  on  the  ground  that 
his  act  alone  did  not  materially  affect  the  water,  the  prior  ap- 
propriator  might  be  deprived  of  its  tise,  and  at  the  same  time 
be  without  a  remedy^  While  we  do  not  feel  justified  in  setting 
aside  the  verdict,  the  circumstances  of  the  case  appear  to  us  to 
call  for  these  suggestions. 

Judgment  and  order  denying  new  trial  affirmed* 

Sakdebson^  J,)  dissenting: 

I  dissent, 

Mr.  Chief  Justice  Cubbey  did  not  express  any  opinioii. 


HEIGHT  MAHLER  «.  D.  NEWBAUR,  S.  ELLSASSER, 
AND  D.  MYRES. 

Tbndkb  of  MonTGAOv  Dbbt. —  A  party  haying  no  tnter«rt  te  tha  nortgased 
premises  or  in  the  tender  made,  has  no  right  to  make  a  tender  on  hia 
own  behalf  of  the  amount  due  on  the  mortgage. 

Idbm. —  When  a  tender  of  the  amount  due  on  a  mortgage  la  made  toy  a  atranger* 
and  not  the  party  In  Interest,  the  creditor  must  he  Informed  on  whoaa 
hehalf  it  is  made,  and  If  not  so  informed,  the  tender  ia  Inyalld. 

Appeal  from  the  District  Courts  Eleventh  Judicial  District, 
El  Dorado  County. 

On  the  26th  day  of  December,  1860,  the  defendant,  New- 
baur,  executed  to  the  plaintiff,  Mahler,  a  mortgage  on  a  house 
and  lot  in  Placerville,  El  Dorado  County,  to  secure. his  prom- 
issory note  given  to  Mahler  for  two  thousand  five  hundred 
dollars.  On  the  9th  day  of  June,  1862,  Newbauer  conveyed 
the  mortgaged  property  to  defendant  Ellsasser.  Prior  to  the 
conveyance  to  Ellsasser  and  September  18th,  1861,  Newbaur 
had  executed  another  mortgage  on  the  same  property  to  M. 
Steinberg,  who  assigned  the  same  to  the  defendant  Myree. 


Jan.^  1867.]  Mahleb  v.  Kewbaub.  169 

Opinion  of  the  Coart  —  Sawyer,  J, 

This  action  was  brought  to  foreclose  the  mortgage.  The 
deffmdant  Ellsasser  alone  answered,  and  set  up  in  his  answer 
that  in  November,  1864,  he  tendered  the  plaintiff  the  full 
amount  due  on  the  mortgage,  which  the  plaintiff  refused  to 
accept,  and  that  by  means  of  the  tender  the  mortgaged  prem- 
ises were  discharged  of  the  mortgage  lien. 

On  the  trial,  defendant  offered  testimony  tending  to  prove 
that  Geoige  E.  Williams,  attorney  at  law  for  Ellsasser,  made 
the  tender.  Defendant  introduced  testimony  tending  to  show 
that  when  the  tender  was  made,  Mr.  Williams  did  not  tell  the 
plaintiff  that  he  made  it  on  behalf  of  Ellsasser.  The  plaintiff 
recovered  judgment,  and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

8.  A  George  E.  WUliams;  for  Appellants,  argued  that  the 
tender  discharged  the  lien  of  the  mortgage;  and  cited  Kort- 
right  v.  Cody,  21  N.  Y.  343,  and  Hayes  v.  Jasephi,  26  CaL 
535. 

Johnson  £  Irwin,  for  Respondent  argued  that  the  tender 
was  not  good,  because  not  made  in  the  name  of  EUaaaser; 
and  cited  Perre  y.  Castro,  14  CaL  619. 

By  the  Court,  Sawyeb,  J.: 

The  defendant  Newbaur  executed  the  mortgage  sought  to 
be  foreclosed,  to  the  plaintiff.  He  subsequently  mortgaged 
the  same  premises  to  Steinberg,  who  assigned  to  defendant 
Mvres,  and  afterwards  sold  and  conveyed  to  defendant  Ellsas- 
ser. The  defendants  set  up  as  a  defense,  a  tender  to  the 
plaintiff,  on  behalf  of  Ellsasser,  of  the  full  amount  due,  after 
the  law  day  of  the  mortgage,  and  a  refusal  of  the  plaintiff  to 
receive  it  The  testimony  of  the  plaintiff  tends  to  show  the 
tender  set  up.  But  upon  the  point,  as  to  whether  the  plain- 
tiff was  informed  that'  the  tender  was  made  on  behalf  of  Ell- 
easier,  the  testimony  is  conflicting.  There  is  no  pretense  that 
any  tender  waa  ,n^de:  on  behalf  of  iNewbaur  .or  Myrea.     A 
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party  having  no  interest  in  the  premiseB,  or  tender  made^  haa 
no  right  to  make  a  tender.  The  plaintiff  would  not  be  bound 
to  regard  a  tender  made  by,  or  on  behalf  of,  a  stranger  to  tha 
transactions.  (Walkins  v.  Ashwicke,  1  Cro.  Elia.  182.)  When 
a  tender  is  in  fact  made  by  a  stranger,  and  not  the  party  in 
interest,  it  would  seem  to  follow  that  the  creditor  must  be 
informed  on  whose  behalf  it  is  made,  otherwise  he  would  not 
be  required  to  accept  the  money,  or  reject  it  at  his  periL 
Plaintiff  testifies  that  he  was  not  aware  that  EUsasser  had  any 
interest  in  the  mortgaged  premises;  that  his  name  was  not 
mentioned  when  Williams  made  the  tender;  and,  that  he  sup- 
posed at  the  time,  that  Williams  was  acting  on  behalf  of 
Mjres.  The  note,  in  obedience  to  which  plaintiff  called  upon 
Williams  to  receive  the  money  due,  tended  to  produce  that 
impression ;  for  it  stated  that ''  the  parties  in  San  Francisco 
have  forwarded  to  me  the  amount  of  your  mortgage  on  New- 
baur's  property,  and  I  wish  you  to  come  to-morrow  and  I  will 
pay  you."  EUsasser  resided  at  Victoria,  Vancouver's  Island. 
Myres  was  the  only  party  residing  at  San  Francisco,  and  no 
tender  was  made  on  his  behalf.  « 

It  is  true,  Williams  testifies  that  he  informed  plaintiff  that 
the  tender  was  on  behalf  of  EUsasser.  But  there  is  a  plain 
confiict  on  the  point,  and  the  Court  determined  the  question 
of  fact  in  favor  of  plaintiff.  This  question  appears  to  have 
been  made  in  the  Court  below  and  was  one  of  the  grounds 
upon  which,  after  reconsidering  the  testimony,  a  new  trial 
was  denied.  In  specifying  the  groimds  of  the  decision  deny- 
ing a  new  trial,  as  required  by  law,  the  Judge  says:  ''I  am 
not  satisfied  that  at  the  time  of  the  tender  the  plaintiff  V^ew 
that  the  money  was  tendered  by  or  on  behalf  of  the  defendant 
EUsasser.  We  cannot  disturb  this  finding  on  the  evidence  in 
the  record.  The  tender  having  been  made  by  a  stranger, 
without  informing  plaintiff  on  whose  behalf  it  was  made,  was 
invalid.  The  tender  is  not  aided  by  the  fact  that  plaintiff 
supposed  it  made  on  behalf  of  Myres*,  who  was  entitled  to 
make  it,  for  it  was  not  in  fact  made  on  his  behalf.  On  the 
ground  indicated  the  judgment  must  be  afiirmed,  and  it  is 
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umecessary  to  determine  whether  under  the  provisionB  of  our 
statute  relating  to  the  character  of  mortgages  a  tender  after 
the  law  da;  discharges  the  mortgage,  as  was  held  in  KcrtrigKt 
V.  Cody,  21  N.  Y.  848^  and  Ccuruthers  v.  Htunphrey,  IS  Mieb. 
877.  (See  Hayes  v.  Jossphi,  26  Oal.  645.) 
Judgment  and  order  denying  new  trial  affirmed. 


THEODORE  LE  ROY  v.  EMERAMTIENNE  RASSETTE. 

Kiw  TiUL. —  If  the  party  Intending  to  mofo  for  a  now  trial  doai  not  ilt  Ids 
statemcBt  within  flTe  daya  after  glTlnff  notlea  of  anch  IntentSoo,  tlio  atato- 
meat  thonld  be  disregarded. 

lone.— A  party  giTtng  notice  of  motlott  for  a  new  trial  la  bonnd  by  that  no- 
tice. He  cannot  aXterwarda  glT*  a  aaeond  notice,  and  flit  hia  atatement 
within  five  daya  of  the  aecond  notice^  bat  more  than  flye  daya  after  the 
fliat  notice. 

Appeal  from  the  District  Conrt^  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

Defendant  recovered  judgment  in  the  Court  below,  and  the 
plaintiff  appealed.  The  respondent  renewed  hia  motion  to 
itrike  oiit  the  statement  in  the  Supreme  Court 

The  other  facts  are  stated  in  the  opinion  of  tke  Courk 

Edward  J.  Prmgle,  for  Appellant 
Clarke  £  Carpentier,  for  Bespondent 

By  the  Court,  Shapteb,  J. : 

Motion  to  strike  out  statement  The  findings  were  filed 
April  2d,  1866.  Notice  of  the  filing  was  ^ven  to  the  appel- 
lant on  the  1st  of  May  thereafter.  The  appellant  gave  notice 
of  intention  to  move  for  a  new  trial  on  the  4:th  of  May,  and 
gave  a  new  but  like  notice  on  the  11th  of  the  same  month. 
The  appellant  filed  his  proposed  statement  on  the  16th  of  May, 
tb  which  the  respondent  objected  and  moved  to  strike  it  out. 
The  motion  was  denied. 

The  plaintiff  had  ten  days  within  which  to  give  notice  of 
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his  intention  to  move  for  a  new  trial  after  reeeiving  notice 
that  the  findings  had  been  filed.  But  having  elected  to  give 
his  notice  of  intention  on  the  4th  of  May,  he  was  bound  by 
that  choice  for  all  the  purposes  of  further  procedure.  This 
follows  from  the  provision:  "If  no  affidavit  or  statement  be 
filed  within  five  days  aftCT  the  notice  ♦  ♦  ♦  the  right  to 
move  for  a  new  trial  shall  be  deemed  waived."  (P.  A.  Sec. 
195.) 

Motion  granted. 

Bhodes,  J.,  dissenting: 
I  dissent 

Mr.  Chief  Justice  Cubkby  did  not  ezpreas  any  opinion. 


DOMINIQirE  ABADIE,  JUAN  ABADIE,  ato  MAKE- 
LIUS  ABADIE  v.  JOAQUIN  OAERILLO. 

JuDOMSNT  Roll. —  Untn  the  amendment  to  the  two  hundred  and  third  wetloA 
of  the  Practlee  Act,  the  Jodgment  roll  was  not  foqntred  to  eontaln  tlio 
order  eaetalnlsjr  or  OTemxlIng  a  demnrrer. 

Appeal  on  Judgment  Roll. —  If,  prior  to  said  time,  a  demnrrer  to  tho  eom- 
plalnt  was  filed,  and  a  judgment  by  default  was  entered,  and  the  appeal 
rested  on  the  judgrment  roll,  and  the  eame  did  not  diadose  what  notion 
was  taken  on  the  demurrer,  the  presumption  was  that  the  demnrrer  wan 
disposed  of,  and  that  the  neeesaary  preliminary  steps  were  taken  to  obtain 
judgment 

Complaint  vob  Goods  Sold. —  A  complaint  for  goods  sold,  which  arers  that  tlio 
defendant  is  indebted  to  the  plaintiff  In  a  certain  aum  for  goods  aold  and 
delivered  to  him  at  his  request,  and  that  defendant  has  not  paid  for  tho 
same,  statea  a  cause  of  action. 

Appeal  from  the  District  Court,  Second  Judicial  District, 
Santa  Barbara  County. 

The  following  was  the  complaint  upon  whidi  judgment  was 

rendered: 

"The  plaintiffs  above  named  complain  of  the  defendant,  and 
for  cause  aver:  That  on  the  11th  day  of  August,  1863,  the 
defendant  was  indebted  to  the  plaintiffs  in  the  sum  of.  cue 
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thousand  four  and  twenty  hundredths  dollars  ($1,004  20-100), 
on  an  account  for  goods  sold  and  delivered  by  the  plaintiffs  to 
the  defendant,  at  his  request,  in  the  City  of  Santa  Barbara; 
and  that  no  part  thereof  has  been  paid,  and  that  there  is  now 
due  them  thereon,  from  the  defendant,  the  sum  of  one  thou- 
sand four  and  twenty  hundredths  dollars,  with  interest  thereon 
from  the  11th  day  of  August,  1868. 

^  Wherefore  they  demanded  judgment  as  against  the  defend- 
ant, in  the  sum  of  $1,004  20-100  dollars,  with  interest  from 
the  11th  day  of  August,  1863,  with  costa.'' 

Plaintiffs  had  judgment  by  default,  and  defendant  appealed* 
The  other  facts  are  stated  in  the  opinion  of  the  Oourt. 

8.  F.  &  J.  Reynolds,  for  Appellant 

The  judgment  in  this  case  seems  to  have  been  entered  with- 
out any  reference  to  the  demurrer  as  upon  default  —  without 
the  default  having  been  entered  by  llie  Clerk.  (Practice  Act, 
8ea  150.)  If  the  demurrer  was  passed  up<m,  and  overruled, 
some  discretion  ought  to  have  been  exercised  as  to  the  allow- 
ance of  an  answer.  It  should  at  least  appear  that  the  jud|^ 
meht  was  upon  the  overruling  of  the  demurrer.  (OaUagher 
V.  Delany,  10  Cal.  410;  Thornton  v.  Borland,  12  CaL  488; 
Smith  V.  Yreha  Water  Co.  14  Id.  201.)  The  demurrer  was 
well  taken,  and  should  have  been  sustained.  The  eomplaint 
ia  not  sufficient  to  sustain  a  judgment  by  default,  even  if  no 
demurrer  had  been  interposed,  for  it  does  not  contain  ''  a  state- 
ment of  the  facts  constituting  the  cause  of  action.''  It  does 
not  state,  either  the  value  of  the  goods  sold  or  a  prom- 
ise to  pay  the  sum  daimed.  Neither  an  assumpHt,  nor  the 
facts  from  which  it  can  be  implied,  are  averred.  {Merahon  v. 
Sandda,  4  CaL  824-6;  Piercy  v.  SaUn,  10  Id.  27,  28;  Green 
T.  Palmer,  16  Id.  414  et.  seq.;  DeWitt  v.  Porter,  13  Id.  171.) 

Eugene  Lies,  for  Respondent 

Appellant's  first  point  cannot  be  raised  in  this  Court  He 
appeals  upon  the  judgment  roll,  without  statanent  or  bill  of 
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exceptions.  Xo  error  on  this  point  seems  to  have  been  assigned 
belowy  and  this  Court  will  not  consider  it  when  raised  here  for 
the  first  time.  (Morgan  v.  Hugg,  5  Cal.  409;  McCartney  v. 
Fitz  Henry,  16  Cal.  184;  Collier  v.  Corbett,  16  CaL  1830 
This  Court  will  intend  that  the  demurrer  was  properly  over- 
ruled before  judgment  (Seale  v.  McLaughlin,  28  Cal.  673.) 
The  complaint  in  this  cause  is  a  literal  copy  from  Abbott's 
Form  Book,  p.  79.  This  form  appears  to  have  been  supported 
in  the  following  cases,  among  many  others:  Alien  v.  Patter- 
son, 3  Seld.  476;  Tucher  v.  Rushton,  2  Code  E.  59;  Adams  v. 
Holley,  12  How.  Pr.  R  326.  And  in  the  case  of  Cudlip  v. 
Whipple,  Abbott^s  Pr.  R.  106,  a  motion  to  make  such  a  com- 
plaint more  definite  and  certain  was  denied  by  Mr. .Chief  Jus- 
tice Oakley.  (See  also  Chamberlain  v.  Kaylor,  2  E.  D.  Smith's 
a  P.  R.  134.) 

By  the  Court,  Sawteb,  J, : 

The  appeal  rests  on  the  judgment  roll  alona  The  judg- 
ment roll  does  not  disclose  what  the  action  upon  the  demurrer 
was.  Nor  is  it  to  be  expected  that  it  would,  for,  before  the 
recent  amendment,  section  two  hundred  and  three  did  not 
require  it  to  contain  the  order  sustaining  or  overruling  the 
demurrer.  It,  therefore,  does  not  appear  whether  time  to 
answer  was  given  or  not.  The  defendant  appeared  by  demur- 
ring, and  the  subsequent  proceedings  were  necessarily  had 
under  the  direction  of  the  Court  Pinal  judgment  was  entered 
in  open  Court,  by  order  of  the  Court,  and  all  intendments  are 
in  favor  of  its  correct  action.  Nothing  to  the  contrary 
appearing,  it  must  be  presumed  that  the  demurrer  was  dis- 
posed of,  and  that  the  necessary  preliminary  steps  which  are 
not  required  to  appear  in  the  judgment  roll  were  taken. 

The  point  of  the  demurrer  is,  that  the  complaint  does  not 
state  the  value  of  the  goods,  or  a  promise  to  pay  the  sum 
claimed.  The  complaint  is  in  the  precise  form  of  the  com- 
plaint which  was  held  to  be  sufficient  by  the  Court  of  Appeals 
of  New  York  in  Alien  v.  Patterson,  8  Seld.  476.    The  Court 
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saj  (479) :  "It  contains  oveory  statement  of  fact  necessary  to 
constitute  a  good  indebitatus  count  in  debt,  according  to  the 
mode  of  pleading  before  the  code."  (2  Ch.  PL,  Ed.  1812,  p. 
142;  Emery  v.  Fell,  2  Term.  R  28;  1  Ch.  PI.  345.)  Our 
predecessors  frequently  held  that  the  ordinary  forms  of  counts 
is  indelitatus  assumpsit,  for  goods  sold  and  delivered,  etc.,  were 
sufficient  (Freeborn  v.  Glazier,  10  Cal.  338 ;  DeWiU  v.  Pot- 
ter, 13  Cal.  171 ;  Biggins  v.  Horrell,  18  Cal.  888.)  But  in 
]yilJ:in$  v.  Slidger,  22  Cal.  ,235,  the  precise  question  now  pre- 
sented was  raised,  and  the  complaint  held  to  be  good.  Mr.  Jus- 
tice Crocker  says :  "  The  first  error  assigned,  is,  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  because  that  portion  of  the  complaint  which  sets  forth 
the  claim  for  professional  services  does  not  aver  a  promise  to 
pay,  or  that  the  services  were  of  any  value.  We  think  the  com- 
plaint is  in  this  respect  sufficient.  It  follows  substantially  the 
form  of  a  count  in  debt,  under  the  old  system  of  pleadings.*' 
As  in  the  case  of  Allen  v.  Paiterson,  before  cited,  it  was  put 
upon  the  ground,  that  it  would  be  a  good  count  in  debt  at  com- 
nioTi  law.  Upon  the  authority  of  these  cases  we  bold  the  com- 
plaint sufficient 
Judgment  affirmed* 

Mr.  Justice  Sandeeson  delivered  the  following  concurring 
opinion,  in  which  Mr.  Justice  Rhobbs  concurred : 

If  the  question  presented  by  the  record  in  this  case  was 
new,  I  should  be  inclined  to  hold  the  complaint  bad,  upon  the 
ground  that  it  does  not  state  facto  sufficient  to  constitute  a 
cause  of  action.  Notwithstanding  the  many  decisions  to  the 
contrary,  I  have  never  been  able  to  regard  the  common  counts 
as  consistent  with  our  code  of  practice,  which  was  intended 
to  provide  a  uniform  mode  of  pleading  in  all  cases.  The  fun- 
damental rule  in  our  system  of  pleading  requires  a  statement 
of  the  facts  constituting  the  oanse  of  action  or  defense  in 
onlinary  and  concise  language,  so  that  the  precise  matters 
intended  may  appear  upon  the  face  of  the  pleadings  and  the 
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opposite  party  need  not  be  put  upon  his  outside  knowledge  for 
the  purpose  of  ascertaining  what  is  meant  ,  I  do  not  think  the 
common  counts  satisfy  this  rule,  and  must  r^ard  their  reten- 
tion as  impairing  the  symmetry  of  our  system;  but  a  couitrary 
view  was  adopted  at  the  outset  and  has  been  uniformly  adhered 
to  since.  The  matter  is  not  of  sufficient  importance  to  justify 
us  in  disturbing  a  rule  so  long  settled.  For  these  reaaoiui  I 
concur  in  the  judgment 

STEPHEN  MARSFALT4t7.  OSGARL.  SHATTEH,  JAMES 
McM.  SHAFTER,  TRENOR  W.  PARK,  ato  SOLOMON 
HEYDENFELDT  et  als. 

BviDBNca  ur  BjscTMBinr. —  The  defendant  In  ejeetment  may,  under  a  fvaerml 
denial  in  his  answer,  give  In  eyldence  title  In  himielf. 

UrswEB  IM  Bjectmknx. —  An  allegation  in  answer  of  the  defendant  In  eject- 
ment, of  title  in  himaelf,  does  not  constitute  new  matter,  and  la  only 
equivalent  to  a  general  denial  of  title  in  the  plaintiff. 

Complaint  in  BjncTKBNT. —  An  allegation  in  a  complaint  in  ajectment,  thnt 
the  plaintiff,  on  a  day  named,  '*  was  possessed  of "  certain  lands  therein 
described  '*  which  said  premises  the  said  plaintiff  claims  in  fee  almpla 
abeolute,**  la  an  allegation  of  title  In  the  plaintiff  to  the  premises  la  fee 
simple  absolute. 

CoNSTBucTioN  OF  Pkjbaoinos. —  The  mle  requiring  the  pleading  to  be  iMiet 
strongly  construed  against  the  pleader  does  not  require  such  a  construction 
to  be  given  (if  tt  will  reasonably  bear  a  different  one)  ae  will  nake  tbe 
pleadhig  absurd. 

Facts  in  Issun  ikd  Pbobatitb  FAcrar^The  title  ct  the  plaintiff  to  the 
ultimate  fact,  the  fact  In  Iseue,  upon  which  a  recovery  nnst  be  had  In 
ejectment.  The  facts  eatabliahed  by  the  plaintiff  going  to  eapport  Ms 
alleged  title  are  probative  fhcts,  which,  if  disputed  by  the  defendant,  are 
facts  in  controversy. 

Averment  of  Oustbb  ih  CoMPLaiNT. —  It  la  not  necessary  In  a  eomplaint  In 
ejectment  to  aver  an  ouster  by  the  defendant.  An  averment  of  a  wrongfnl 
withholding  of  the  possession  by  the  defendant  to  equivalent  te  an  averment 
of  an  ouster. 

What  is  Tbibo  in  Bjbctmcnt. —  It  to  the  right  to  the  poseeesloa  as  between 
the  parties,  that  Is  tried  In  ejectment,  and  thto  right  to  the  poeseealon  to 
tiUe. 

Judgment  im  Bjectiobnt. —  The  party  who  recovers  In  ejectment,  aftor  a  trtol 
on  the  merits,  is  successful  because  his  Is  the  best  title,  whether  the  plain- 
tiff recovers  upon  title  presumed  from  prior  possession^  or  the  defendant 
in  possession  recovers  npon  the  legal  presumption  of  titto  nntil  true  title 
or  prior  possession  to  shown  in  the  platotlff. 

ISBii:  in  Ejectment  as  to  Titlb.*-  If  the  plaintiff.  In  hto  complaint  la 
ejectment,  avers  title  In  himself,  and  the  defendant  Interposes  a  genera; 
denial,  the  respective  titles  of  the  plaintiff  and  the  disfendant  are  put  In 
issue. 

When  Judgment  in  Ejectment  is  an  Estopfbl. —  If  the  respective  titles 
of  the  parties,  or  their  right   to  tho  possession  of  the  < 
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•re  init  tn  Issue  and  trted.  In  ejectmentp  and  tha  plaintiff  raearan  |ndf- 
ment  for  possession,  the  judgment  Is  an  estoppel,  and  the  defendant  to 
tTold  the  estoppel  In  a  enhsequent  action  to  recover  the  same  premises,  mnst 
Bbow  some  other  right  of  possession  than  he  had  when  the  judgment  was 
rendered. 

IDBM.— The  fact  that  a  judgment  In  ejectatnt  Is  not  that  plaintiff  recorer 
the  title,  but  only  that  he  recover  the  possession,  does  -not  prevent  the 
judgment  from  being  an  estoppel  as  to  whatarer  rights  the  parties  respect- 
iTely  ponessed. 

TssTiMONT  iw  Ej-acnoENT. —  If  the  plaintiff  la  stfeetment  recovers  npon  the 
groand  that,  as  a  redemptloner,  he  had  redeemed  the  demanded  premises 
from  a  purchase  made  at  a  jndldal  sale  by  the  defendant,  and  the  de- 
ftadant  afterwards  snes  htan  to  recover  the  same  premises,  he  cannot 
.  hitrodaoe  tesUmoay  to  show  that  the  redemption  waa  not  In  fact  made, 
eren  If  In  the  second  trial  the  defendant  Introduce  his  redemption  deed. 

TE9niro!fT  TO  iMVCACH  JiTDGusNT.— Testimony  cannot  be  Introduced  to 
ihoir  that  a  former  jvdgmeat  between  tba  samo  parttes  npon  the  same  gob- 
ject  matter  was  erroneons. 

BsTOPpn.  BT  Judgment. —  If  In  an  action  to  set  aside  a  deed  aa  a  elond 
on  plahitiff*s  title  there  la  more  than  one  defendant,  and  plaintiff  recovers 
Jndgment  against  one,  but  the  bill  Is  dismissed  aa  to  the  other  defendant, 
this  judgment  does  not  estop  plaintiff  aa  to  the  title,  la  a  suit  to  recover 
possession  of  the  same  land  afterwards  brought  by  the  defendant  as  to 
whom  the  bill  was  dismissed. 

JuDGMBrr  nr  AcrfON  to  bwt  asroa  Vmao^r^A  judgmeat  te  favor  «f  Cho 
piaiatlffi  against  one  of  several  defendant^  In  an  action  to  aet  aalde  a 
deed  as  a  cloud  upon  the  plalntUTs  title.  Is  an  adjndlcatSon  that  the  tltlo 
Is  hi  the  plaintiff. 

Appeal  from  the -District  Court,  Twelfti  Judicial  District, 
City  and  County  of  San  Francisco. 

Action  to  recover  possession  of  an  undivided  half  of  deveoi 
eqnare  leagues  of  land^  known  as  the  Pnnta  de  Beyes  Ranch, 
lying  in  Marin  County,  and  also  two  square  leagues  of  land 
adjoining  said  eleven  leagues,  and  lying  in  the  same  county. 
The  first  tract  was  granted  by  Manuel  Micheltoreno,  Governor 
of  Upper  California,  to  Antonio  Maria  Osio,  on  the  30th  day 
of  November,  1843,  and  was  afterwards  confirmed  by  the 
Board  of  Land  Commissioners  to  Andrew  Randall.  The 
second  tract  was  granted  by  Juan  B.  Alvarado,  Oovemor  of 
Tipper  California,  to  Joseph  P.  Snook,  on  the  8th  day  of  June, 
1839,  and  was  also  confirmed  by  the  Commissioners,  to  said 
Randall 

The  plaintiff  averred  in  his  complaint  that  on  the  3d  day  of 
September,  1860,  he  was  the  owner  in  fee  simple  and  seized 
^  and  as  such  entitled  to  the  possession  of  the  demanded 
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premises,  and  that  while  so  the  owner  and  entitled  to  the  pos- 
session the  defendants  took  unlawful  possession,  etc 

The  defendants'  answer  consisted  of  three  parts:  First,  a 
general  denial.  Second,  an  allegation  that  long  before  and  at 
and  since  the  3d  day  of  September,  I860,  and  since  the  6th 
day  of  May,  1857,  the  defendants,  O.  L.  Shafter,  J.  HcM. 
Shafter,  T.  W.  Park,  and  Solomon  Heydenfeldt,  had  been  the 
owners  in  fee  simple  of  the  demanded  premises,  and  had  been 
in  possession  of  the  same  as  owners,  and  by  the  other  defend- 
ants, who  were  their  tenants.  Third,  the  answer  set  up  that 
on  the  21st  day  of  February,  1857,  Eobert  McMillan,  the 
defendants'  grantor,  commenced  an  action  in  the  District 
Court  of  the  Seventh  Judicial  District,  Marin  County,  against 
Thomas  Q.  Eichards,  Samuel  F.  Reynolds,  and  John  Reynolds, 
the  plaintiff's  grantors,  to  recover  possession  of  the  same 
premises,  and  that  such  proceedings  were  had  in  the  action 
that  on  Uie  31st  day  of  May,  1858,  the  District  Court  (in  pur- 
suance of  a  judgment  of  the  Supreme  Court  reversing  a  former 
judgment  for  the  defendants  in  the  action,  and  directing  a 
judgment  to  be  entered  for  the  plaintiff)  gave  judgment, 
awarding  said  McMillan  possession  of  the  premises;  and  that 
on  the  6th  day  of  May,  1857,  the  defendants,  0.  L.  Shafter, 
James  McM.  Shafter,  and  S.  Heydenfeldt,  purchased  the 
land  from  said  McMillan,  and  that  in  the  year  1860,  about 
the  3d  of  September,  S.  F.  Reynolds  and  John  Reynolds,  the 
defendants  in  the  suit  of  McMillan  v.  Richards  and  them- 
selves, executed  to  the  plaintiff  Marshall  a  deed  of  the  prem- 
ises, and  that  Marshall  had  no  other  title.  The  answer  prayed 
judgment  that  the  plaintiff  be  estopped  by  the  record  of  the 
judgment  in  McMillan  v.  BicJiards  et  at,  from  having  or 
maintaining  his  action.  The  case  of  McMillan  v.  Richards 
will  be  found  reported  in  9  Cal.  365,  where  there  is  a  full 
statement  of  the  facts  out  of  which  the  present  controversy 
arose. 

The  complaint  in  the  case  of  McMillan  y.  Richards  .was  as 
follows: 
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^  The  above  named  plaintifF,  resident  in  the  City  and  Comity 
of  San  Francisco  and  State  of  California^  complains  againat 
the  above-named  defendants,  and  for  canse  of  action  says  that 
heretofore,  to  wit,  on  the  17th  day  of  March,  A.  D.  1856,  the 
said  plaintiff  was  possessed  of «  certain  lands  with  the  appnr* 
tenanees,  situate  in  the  Cotmty  of  Marin  and  State  of  Cali* 
fomia,  described  as  follows,  to  wit:  All  that  tract  of  land 
sitQate  in  Marin  County,  State  of  California,  and  bounded  on 
the  westerly  side  by  the  Pacific  Ocean,  on  the  northerly  side 
by  the  Estero  of  Tomalee,  on  the  southerly  side  by  Sir  Francis 
Drake's  Bay  and  the  ocean,  and  on  the  easterly  side  by  lands 
granted  to  Baf  ael  Garcia  and  to  Joseph  Francis  Snook,  being 
all  that  grant  of  land  for  eleven  square  leagues  by  Manuel 
Micheltoreno,  Governor  of  Upper  California,  to  Antonio  Maria 
Oslo,  November  80th,  1848,  and  since  confirmed  to  Andrew 
Sandall  by  the  Board  of  United  States  Land  Commisrionerft 
appointed  to  ascertain  and  settle  private  land  claims  in  the 
State  of  California,  Case  Ko.  666  —  for  a  further  and  more 
particular  description  of  said  land,  reference  is  made  to  the 
grant  and  papers  on  file  in  the  office  of  said  Commissioners,  in 
said  Case  No.  666;  and,  also,  all  that  tract  or  parcel  of  land 
sitaate  in  Marin  County,  State  of  California,  adjoining  the 
land.granted  to  James  Bichard  Berri,  being  the  grant  of  land 
made  to  Joseph  Francis  Snook  by  Juan  B.  Alvarado,  Governor 
<rf  California,  on  the  8th  day  of  June,  A.  D.  1839,  for  two 
square  leagues  of  land,  and  confirmed  to  the  said  Snook  by  the 
Departmental  Junta  of  California  on  May  22d,  1840,  as  the 
land  of  Tomales,  and  being  the  land  since  confirmed  to  said 
Andrew  Bandall  by  the  Board  of  United  States  Land  Commis- 
sioners appointed  to  ascertain  and  settle  private  land  claims  in 
the  State  of  Calif omia,  in  Case  No.  772  —  for  a  further  and 
more  particular  description  of  which,  reference  is  made  to  the 
grant  and  papers  on  file  in  the  office  of  said  Commissioners  in 
said  Case  No.  772;  and  the  said  parcel  of  land  adjoins  the 
parcel  first  hereinbefore  described,  and  both,  lie  in  and  consti* 
tnte  one  body  of  land,  which  said  premises  the  vaid  plairtiff 
claims  in  fee  simple  ab^lute. 
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^'And  the  said  plaintiff,  being  so  possessed  thereof,  and 
being  so  the  owner  thereof,  as  aforesaid,  the  said  defendants 
afterwards^  to  wit,  oa  the  18th  day  of  March,  A.  D.  1856, 
entered  into  the  said  premises  and  ejected  the  plaintiff  there* 
from,  and  haye  ever  since,  and  now  do,  xmjustly  withhold  from 
the  said  plaintiff  the  possession  thereof,  taking  the  whole  rents 
and  profits  to  themselves,  to  the  damage  of  the  plaintiff,  as  be 
says^  ten  thousand  dollara 

^'  And  for  another  and  distinct  cause  of  action  the  plaintiff 
says  that  heretof<»re,  to  wit,  on  the  14th  day  of  January,  A.  D. 
1857,  he  was  the  owner  in  fee  simple  absolute  of  one  midi- 
vided  third  part  of  the  lands  in  the  first  count  described,  and 
by  reason  thereof  was  then  and  theire  entitled,  and  ever  since 
has  be^S:  entitled,  by  reason  of  such  ownership,  to  the  sole 
possession  of  said  lands  as  against  all  and  Hingiilar  the  said 
defendants;  and  the  plaintiff  further  says  that  afterwards,  to 
wit,  on  the  day  aforesaid,  the  said  defendants  wrongfully  dis- 
seized, deforced,  and  dispossessed  the  said  plaintiff  of  the  said 
lands,  and  they  then  and  there  unlawfully  and  without  leave 
or  license  of  the  said  plaintiff,  and  against  his  consent,  took 
and  withheld,  and  ever  since  have  withheld,  and  now  withhold 
from  him  the  possession  of  said  lands,  taking  the  whole  rente 
and  profits  to  themselves,  to  the  damage  of  the  plaintifl^  as  he 
says*  x^n  thousand  dollars. 

'^  Wherefore,  he  prays  judgment,  that  the  said  lands  may  be 
xeetored  to  him,  and  for  ten  thousand  dollan  damages^  and  for 
Ids  costs.^ 

The  answer  of  Ab  defendants  was  aa  f ollowe: 

'' Thomas  G-.  Richards,  Samuel  F.  Beynolds,  and  John  Rey- 
nolds, three  of  the  defendants  in  the  above  entitled  action 
named,  by  John  Currey,  their  attorney,  answering  the  com- 
plaint of  the  said  plaintiff,  say:  They  deny  each  and  every 
allegation  in  said  complaint  contained* 

^^  And  for  further  answer,  these  defendants  say  that  for  a 
long  time,  to  wit,  for  the  space  of  one  year  next  before  the 
commencement  of  this  action,  they  have  been  and  still  are  the 


Jan.,  1867.]  Marshall  v.  Suafteb.  181 

statement  «f  Facts. 

owners  of  the  real  estate  in  said  complaint  mentioned  and 
described,  and  therefore  lawfully  seized  as  the  owners  of  the 
same,  and  as  suoh  owners  were^  at  the  eonunencement  of  this 
action,  lawfully  in  the  possession  of  said  real  eetate. 

**  And  these  defendants  further  say  that  for  a  long  time,  to 
wit,  for  one  year  next  before  the  commencenient  of  this  action, 
the  said  defendant  Eichards  and  the  sfldd  Samuel  F.  Beynolds 
have  been  and  still  are  owners^  as  tenants  in  common,  of  said 
real  estate,  excepting  about  three  thousand  acres  of  the  land 
mentioned  in  said  complaint,  lying  and  being  at  the  extreme 
southern  point  of  said  real  estate  described  as  aforesaid,  which 
point  of  land  is  called  'Punta  de  los  Seyes'  Point;  and  that 
at  the  conmiencement  of  this  action  the  said  defendant,  John 
Seynolds,  was  and  still  is  the  owner  of  the  above  mentjbned 
three  thousand  acres  of  said  real  estate  situated  and  boiiig  at 
the  extreme  aouthem  point  of  said  land  described  in  said  comr 
plaint,  which  point  is  commonly  called  ^Punta  de  los  Beyee' 
Pomt;  and  that  at  the  conmiencement  of  this  action  these 
defendants  were  respectively  seized  and  in  poseesaon  of  said 
real  estate  according  to  their  respective  ri^ts  and  intereato 
therein,  as  herein  stated,  and  are  atiU  so  lawfully  seized  and 
possessed  of  the  same. 

'^  Wherefore,  defendants  pray  for  judgment  against  the 
plaintifi  for  their  costs,  etc'' 

The  judgment  finally  entered  by  the  District  Comti  in  said 
action  was  that  the  plaintiff  have  and  recover  possessioii  ef 
the  premises  described  in  the  complaint  After  this  jndgment, 
and  on  the  8d  day  of  September,  1860,  John  Beynolds  and  S. 
F.  Beynolds  conveyed  their  right,  title  and  interest  in  the 
demanded  premises  to  plaintiff,  Marshall,  for  the  purpose  of 
having  the  plaintiff  hold  the  same  in  trust  for  them. 

This  action  was  tried  before  the  Court  at  the  July  tenn^ 
1865,  withent  a  jury.  On  the  trial,  the  plaintiff,  to  maialain 
the  issues  therein  on  his  part^  offered  and  read  in  evidenee  two 
patents  from  the  United  States  to  Andrew  Bandall,  in  due 
form,  each  dated  on  the  4th  day  of  June^  A.  D.  1860,  and 
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based  upon  two  several  grants  made  by  the  Mexican  Govern- 
ment to  Antonio  M.  Osio,  in  1839  and  1843  recpectively,  to 
the  lands  described  in  the  complaint^  which  had  heefa  duly 
confirmed  to  said  Andrew  Randall  by  the  Board  of  United 
States  Commissioners  to  settle  private  land  claims  in  the  State 
of  California.  The  plaintifF  then  proved  a  deraignment  of  title 
to  Samuel  F.  Beynolds  and  John  Beynolds,  from  said  EandalL 
Plaintiff  then  introduced  and  read  in  evidence  a  deed  from  said 
Samuel  F.  Beynolds  and  John  Reynolds^  conveying  to  him  all 
their  right,  title  and  interest  in  and  to  said  premises,  which 
deed  bears  date  September  Sd,  1860.  The  defendants  then 
offered  in  evidence,  as  an  estoppel,  under  the  third  plea,  and  for 
no  other  purpose,  the  judgment  roll  in  McMillan  v.  Richards 
et  oL  To  the  introduction  and  reading  of  whidi  judgment 
roll  in  evidence  the  plaintiff  objected,  on  the  grounds  that  it 
was  irrelevant,  immaterial  and  insufficient  for  the  purpose  for 
which  it  was  offered;  and  further,  that  it  was  inadbnissible 
under  the  pleading — which  objections  were  each  and  all  by 
tlie  Court  overruled,  and  the  plaintiff  duly  excepted — and  the 
said  judgment  roll  was  read  in  evidence.  The  defendants 
then  offered  in  evidence  a  deed  from  said  McMillan  to  the 
defendants  Shafters,  Park,  and  Heydenfeldt,  dated  May  6th, 
1857,  recorded  August  22d,  1857,  conveying  the  whole  of  the 
demanded  premises  to  them.  The  plaintiff  during  the  trial 
offered  in  evidence  the  judgment  roll  in  the  case  of  the  Shaf- 
ters, Park,  and  Heydenfeldt  against  Elizabeth  A.  Reynolds, 
Jolm  Reynolds,  Samuel  F.  Reynolds,  and  Thomas  G.  Rich- 
ards, which  action  was  commenced  in  the  District  Court  of 
the  Seventh  Judicial  District,  Marin  County,  on  tho  l?t  day 
of  June,  1858,  to  set  aside  a  deed  executed  to  said  Elizabeth 
A.  Reynolds  by  John  W.  Hendrie,  as  a  cloud  upon  the  plain- 
tiff's title.  The  two  Reynolds,  S.  F.  and  John,  appeared  and 
answered  in  the  action.  Richards  made  default,  and  a  judg- 
ment was  rendered  dismissing  it  as  to  S.  F.  and  John  Reynolds, 
but  adjudging  the  deed  null  and  void,  and  directing  the  defend- 
ant^ Elizabeth  Reynolds^  to  execute  a  deed  to  the  plaintiffs. 
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The  Court  below  in  this  action  rendered  judgment  in  favor  of 
the  defendants^  and  the  plaintiff  appealed. 
The  other  facta  are  atated  in  the  opinion  of  the  Court 

John  Reynolds,  for  Appellant. 

The  judgment  in  McMillan  ▼•  Rieharda  ei  ah,,  as  pleaded^ 
is  no  bar  to  this  action.  The  action  in  which  it  was  recovered 
appears  from  this  answer  to  have  been  simply  an  action  of 
ejectment  to  recover  the  possession  of  the  premises  in  contro- 
versy.  The  averment  of  the  answer  is:  ^'That  Bobert  Me- 
MiUan,  on  the  21st  day  of  February^  1857,  filed  in  the  Seventh 
District  Court  his  complaint  against  Thomas  G.  Richards, 
John  0.  Hyatt,  James  P.  Williamson,  Joaiah  H.  Swain,  George 
Kandall,  A.  W.  Sanford,  John  Doe,  Bichard  Boe,  Samuel  R 
Hejnolds,  and  John  Beynolds,  by  which  complaint  said  Mc- 
Millan complained  and  declared  against  said  defendants  in  a 
plea  for  that  he,  the  said  KcMilUan,  on  the  17th  day  of  March, 
1856,  was  possessed  of  the  same  premises  in  the  complaint  in 
this  action  mentioned,  and  therein  daimed  the  same  in  fee 
simple  absolute;  and  that  said  McMillan  being  so  possessed 
thereof  and  being  so  the  owner  thereof  as  aforesaid,  the  said 
defendants,  in  that  action  menticmed,  afterwards,  to  wit:  on 
the  18th  day  of  March,  1856,  entered  into  the  said  premisea 
and  ejected  the  said  McMillan  therefrom,  and  from  that  time 
did  nn justly  withhold  from  the  said  McMillan  the  possession 
thereof,  taking  the  whole  rents  and  profits  to  themselves,  to 
the  damage  of  the  said  McMillan  ten  thousand  dollars.''  {Lang 
T.  Neville,  29  Cal.  131;  Wattsan  v.  Dowling,  26  CaL  127; 
Hawkins  v.  Reichert,  28  CaL  686 ;  Vance  v.  Olinger,  27  CaL 
358;  Oamer  v.  Marshall,  9  Cal.  270;  Dutton  v.  Warschauer, 
21  CaL  609 ;  Lyle  v.  Rollins,  26  Cal.  440 ;  Youni  v.  Howell, 
U  CaL  468;  Calderwood  v.  Brahf,  28  CaL  97.)  The  joint 
answer  of  Bichards,  and  S.  F.  and  J.  Beynolds,  averred  after  a 
general  denial,  "  for  a  further  answer,"  that  they  were  owners 
in  fee  of  the  premises,  but  did  not  claim  any  affirmative  relief. 
It  stated  no  more  than  might  have  been  given  in  evidence 
under  the  general  denial,  and  did  not  therefore  contain  any 
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new  matter,  and  no  issue  could  be  made  upon  it.  (Wood- 
worth  V.  Knowlton,  22  Cal.  167;  Bell  v.  Brown,  22  Oal. 
681;  Frisch  v.  Caler,  21  Cal.  74;  Ooddard  v.  Fvlton,  21 
Cal.  436;  Prac.  Act,  Sec.  153,  Sub.  2.)  It  does  not  even 
appear  that  the  defendants  pleaded  title  as  a  separate  defense. 
(Prac  Act,  Sect  64,  Sub.  7.)  What  issues  'were  formed  in 
the  action  of  McMiUan  ▼.  Biehards  et  aU.,  and  what  the  diar- 
acter  of  that  action  was,  must  therefore  be  determined  from 
McMillan's  complaint  alone.  The  answer  in  this  ease  does  not 
aver  that  any  issue  was  tendered  by  that  eomplaint^  in  any 
manner  affecting  the  title;  nor  does  the  judgment  purport  to 
determine  any  question  relating  to  the  titla  There  is  no  issue 
shown  to  have  been  tried  in  that  wedooy  which  can  estop  the 
plaintiff  from  maintaining  this.  What  the  issues  are  in  anj 
action  must  be  determined  by  the  material  averments  of  the 
complaint,  and  the  new  matter  in  the  answer,  upon  which  some 
affirmative  relief  is  claimed.  (Prae.  Act,  See.  158.)  And  aa 
the  answer  of  the  defendants,  under  whom  the  plaintiff  in  thia 
suit  claims,  contained  no  new  matter,  the  avennents  of  McMil- 
lan's complaint  must  alone  determine  what  the  issues  were^  to 
be  tried  in  his  suit  All  that  is  said  in  the  answer  in  this  case 
as  to  McMillan's  having  pleaded  title  in  that,  is  that  he  therein 
daimed  the  same  premises  in  fee  simple  absolute.  This  is  not 
equivalent  to  an  avmment  that  he  counted  on  title  in  that  ease. 
Estoppels  must  be  pleaded  with  exactness  and  certainty.  (2 
Smith's  Leading  Cases,  489;  Coke  on  Litt  852  b.)  It  was 
claimed  in  the  Court  below,  that  the  findings  of  fact,  upon 
which  the  judgment  was  pronounced  in  that  case,  estopped 
the  plaintiff  in  this.  The  findings  of  the  Court  are  the  ascer- 
tainment of  probative  facts,  from  which  ultimate  conclusions 
are  determined.  They  find  the  facts  in  controversy,  as  distin- 
guishable from  the  facts  in  issue.  It  is  the  result  or  conclu- 
sion to  which  the  Court  comes  in  its  judgment  upon  the  facts 
in  controversy  —  limited  by  the  issues  made  by  the  pleadings 
—  that  determines  the  extent  of  the  estoppel.  In  cases  tried  by 
the  Court,  without  a  jury,  the  Court  finds  the  several  facts 
upon  which  a  single  issue  is  decided.     (Prac.  Act,  Sec  ISO.) 
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In  every  case  the  effeet  of  a  verdict  or  the  findings  of  the 
Conrty  as  an  estoppel,  must  be  limited  to  the  issues  made  hy 
the  pleadings.  In  McMiUan  ▼.  Bickards,  the  oomplaint  awrred 
thftt  McMillan  was  possessed  of  the  premises  on  the  ITdi  day 
of  March,  1856,  •  •  •  •  whidi  said  premises  the  said 
plaintiff  ckims  in  fee  simple  absolnta''  These  are  die  <mly 
direct  a^verments  as  to  title,  or  daim  of  title.  It  will  hardly 
be  (XRLtended  that  the  simple  averment  of  pooseosion  presents 
any  issue  iipcm  the  title;  and  I  think  It  can  with  as  little 
pkusihility  be  daimed  by  the  learned  gentlemen  npon  the 
other  side^  that  a  mere  assertion  that  the  plaintiff  claims  title 
m  fee,  when  he  files  his  complaint^  presents  any  issne  what- 
erer.  An  averment  that  a  party  has  title,  is  qnite  a  different 
proposition  from  saying  that  he  was  in  possession  on  a  certain 
day,  and  that  he  now  daims  title  from  such  possession.  It  is 
noi  even  averred  that  He  claimed  title  while  he  was  in  pos- 
seflsion.  The  complaint  then  proceeds  to  make  the  averments 
ipludi  really  constitute  the  gravamet^  of  the  action,  ''that 
being  so  in  possession,  and  so  the  owner  thereof,  as  aforesaid, 
the  said  defendants  afterwards,  to  wit,  on  the  18th  day  of 
March,  1856,  entered  into  the  said  premises  and  ejected  the 
plaintiff  therefrom,  and  have  ever  since,  and  now  do,  unjustly 
irithhold  from  the  plaintiff  the  possession  thereof,  taking'  the 
idiole  rents  and  profit  to  themsdves^  to  the  damage  of  the 
plaintiff,  as  he  says,  of  $10,000."  There  is  no  averment  of 
ownership  in  this  part  of  ^e  complaint,  but  only  a  recital 
limited  by  the  previous  averment,  which  is  only  vach  owner- 
ihip  as  results  from  a  possession  without  daim  of  title;  for 
the  claim  of  title  is  not  averred  to  have  been  made  until  after 
the  ouster.  The  gravamen  of  that  action  was  the  ouster,  and, 
incident  to  that,  the  damages  resulting  from  it  And  the  com^ 
plamt  is  evidently  drawn  with  the  design  of  presenting  as  few 
isBues  as  possible  to  sustain  this  cause  of  action.  There  is 
nothing,  I  submit,  in  that  complaint  which  ''can  be  torttired'' 
into  an  averm^at  of  title  in  McMillan.  If  the  plaintiffs  in  the 
action  of  the  Shafiers,  Park  and  HeydenfMi  against  Eliahzeih 
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A.  Reynolds  et  al.,  to  set  aside  the  deed  as  a  dotid  on  their  title^ 
had  prevailed  against  all  the  defendants,  they  conld  have  had  a 
decree  which  wonld  have  estopped  all  those  defendants  from 
asserting  that  plaintiffs  therein  had  not  the  title  and  right  of 
possession.  If  the  decree  which  I  have  supposed  could  have 
been  upheld  upon  the  bill  confessed,  or  all  its  averments  proven, 
then  I  submit  that  a  dismissal  on  a  trial  has  the  same  effect 
as  an  estoppel,  in  the  defendant's  favor,  an  a  decree  to  the 
full  extent  warranted  by  the  averments  of  the  bill  would  have 
operated  in  favor  of  the  plaintiffs.  The  effect  of  libe  dis- 
missal of  a  bill  in  equity  on  a  trial  and  full  hearing  ia  the 
same  as  a  verdict  for  defendant  in  &n  action  at  law.  {Holmea 
V.  Bemaon,  7  Johns.  CSh.  286,  see  page  290  for  q[>inion;  Mor^ 
gan  v.  Patien,  4  Munroe,  458--8;  Cowen  and  Hill's  Notes, 
note  639  to  p.  358  of  text)  I  submit  with  confidence  that  the 
issue  upon  plaintiffs'  title  in  that  case  was  tried  and  decided 
adversely  to  them,  as  to  the  defendants  J.  and  S.  F.  Beynoldsy 
for  the  decree  entered  would  have  been  a  legal  impossibility 
without  such  decision.  (2  Eeman,  187-189 ;  Davia  r.  Tallcot; 
2  Smith's  L.  Oases,  494.) 

J.  McM,  Shafter,  for  Bespondenta. 

Accepting  appellant's  statement  aa  to  the  nature  of  the 
former  action,  one  thing  is  certain:  In  it  aa  of  April  29thf 
1857,  McMillan  obtained  judgment  *'  for  the  seizin  and  poasee* 
sion  "  of  the  premises  in  controversy  of  the  very  parties  under 
whom  the  plaintiff,  Marshall,  directly  daims.  The  worda 
^'seirin  and  possession"  are  in  the  answer;  they  are  truly 
plead,  and  the  demurrer  admits  this  truth.  Put  the  case, 
then,  upon  the  appellant's  own  ground,  and  the  former  recov- 
ery is  a  bar  to  this  action.  I  admit  this  action  can  be  looked 
at  as  it  concerns  the  title  and  estate;  in  other  words,  ri^t  of 
the  party  in  and  to  the  property,  as  well  as  to  the  precise  aid 
which  is  prayed  in  the  complaint.  In  this  last  view,  the  action 
is  possessory ;  nothing  bat  possession  is  directly  recovered.  In 
this  respect  the  former  action  and  the  pzesent  are  identicaL  The 
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prayer  of  judgment  in  the  complaint,  in  each  action,  ia  for  pos- 
session. The  former  judgment  is  admitted  to  be  conclusive  that 
April  29th,  A.  D.  1857,  McMillan  had  the  right  of  poesession. 
That  right  of  possession  was  continuous  in  its  nature,  and  must 
be  presumed  to  continue  until  it  is  affirmatively  shown  to 
have  terminated.  In  the  ancient  action  of  ejectment  the 
judgment  disclosed  the  duration  of  the  term,  and  on  its  face 
limited  the  duration  of  the  right  of  possession.  Here,  upon 
the  face  of  the  judgment,  the  term  is  unlimited,  and  the  pre- 
sumption is  in  favor  of  the  continuance  of  the  right  (1  Green* 
£y.  Sec.  41.)  In  Caperton  v.  Schmidt,  26  CaL  513,  in  speaking 
of  the  finality  of  the  judgment,  the  Court  say  that  it  is  limited 
to  the  right  of  the  parties  as  tiiey  existed  at  the  time  of  judg- 
ment, and  upon  any  new  right  arising  after  judgment,  the 
estoppel  does  not  operate.  While  the  plaintiff  does  not  state 
the  proposition  in  terms,  yet  it  is  distinctly  involved  in  the 
tenns  he  does  use,  that  he  considers  this  action  to  go  upon  a 
grcKvamen  entirely  different  from  that  tried  in  the  former 
action,  that  in  that  action  the  temporary  right  of  possession 
alone  was  tried,  while  in  this,  as  plaintiff  avers,  '^he  is  the 
owner  in  fee  simple,  and  seized  of,  and,  as  such,  entitled  to  the 
possession  "  of  the  premises,  he  has  emancipated  himself  from 
all  the  rules  belonging  to  that  '^ possessory  action"  of  ejects 
ment,  and  from  the  effect  of  the  former  recovery.  In  this 
connection  the  Court's  attention  is  directed  to  the  fact  that 
the  title  under  which  plaintiff  now  claims  antedates  the  former 
judgment.  Plaintiff  now  claims  that  that  title  must  not  be 
considered  as  having  been  litigated,  because  the  former  pleadr 
ings  and  judgment  did  not  state  the  question  of  title  with 
proper  precision,  so  that  it  can  be  seen  therefrom  that  the 
title  was  decided.  At  the  same  time  their  present  action  goes 
directly  upon  the  ground  that  their  claim  would  have  been  a 
valid  defense  to  McMillan's  action,  as  it  is  now  claimed  to  be  a 
valid  ground  of  recovery  against  his  grantees.  {Le  Ouen  v. 
Goveneur,  1  John.  Cases,  486 ;  Bruen  v.  Hone,  3  Bar.  R.  686; 
Hill  &  Cowen's  Notes,  Vol.  11,  20-1.  The  point  of  the  appel- 
lant is,  that  McMillan's  assertion  that  '^  he  claims  the  premises 


188  Marsttat.t>  t;.  Shafteb.  [Sup.  Ct. 


Argument  for  Respondents. 


in  fee  simple  absolute,"  does  not  tender  an  issue  upon  tie  title. 
The  statement  in  the  complaint  of  the  facts  must  be  "in  ordi- 
nary and  concise  language.'*  The  definition  of  pleadings  is  **  the 
formal  allegation  by  the  parties  of  their  respective  claims  and 
defenses."  Supposing  a  plaintiff  should  commence' this  action 
by  these  words:  " He  complains  of  the  defendant  and  for  cause 
of  action  daims  he  was  owner  and  possessed;''  would  not  this 
be  a  good  averment  t  Is  the  language  not  ordinary  and  con- 
cise? Is  it  not  as  ordinary  and  concise  as  "in  fact  saith," 
"for  that  whereas,"  "heretofore,"  "to  wit!"  Furthermore, 
does  it  not  advise  the  defendant  (the  true  object  of  the  com- 
plaint) of  precisely  the  demand  made  upon  him?  But  the 
complaint  does  not  stop  here.  It  proceeds:  "And  the  said 
plaintiff  being  so  possessed  thereof,  and  being  so  the  owner 
thereof,  as  aforesaid,"  the  defendant  ousted  him.  1  Chitty 
Pleadings,  326,  **  In  point  of  form  an  averment  may  be  in  any 
words  amaurvting  to  an  express  allegation,  as  that  plaintiff  (wers, 
or  in  fact  scMh,  or  aUhough,  or  because,  or  wUh  this,  or  heing, 
etc."  The  words  "being  so  the  owner  thereof"  are  then  even 
in  point  of  form  within  the  strictest  rule.  If  the  complaint 
contained  only  the  averment  of  possession,  then  the  general 
denial  put  that  in  issue.  I  contend  that  even  under  such  an 
averment,  plaintiff  could  have  proved  title,  because  the  statute 
attaches  to  title — possession.  Proof  of  title  then  would  sup- 
port the  issue  upon  plaintiff's  part.-  But  however  that  may 
be,  the  general  denial  was  enough  for  the  defendants.  Why, 
then,  did  defendants  pvi  in  an  answer  averring  title,  seizin,  and 
possession  in  themselves?  Such  course  could  only  be  justified 
by  their  conviction  that  oup  complaint  averred  tifle  in  McMil- 
lan, or  that  having  averred  possession  alone,  they  were  enti- 
tled to  bring  forward  their  title  as  new  matter,  and  under  it  to 
justify  their  possession.  No  matter  what  their  view  was,  their 
answer  was  not  a  nullity.  It  tendered  an  issue  upon  ihe  de- 
fendants' title,  and  the  statute  attached  to  it  a  traverse  by 
McMillan^. 
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By  tho  Gojxrty  Bhodss,  J.: 

Tlie  leading  question  in  this  oaso^  is  whether  the  defendants 
can  rely  upon,  and  are  protected  by  the  recovery  in  the  case 
of  McMiUan  v.  Richards,  9  Cal.  365,  set  up  in  their  third  answer 
by  way  of  estoppeL  Counsel  have  discussed  the  case  with 
great  ability,  and  have  urged  many  points  in  support  of  their 
respective  positions,  and  we  hare  given  them  the  attentive  con- 
aideration  that  the  magnitude  of  the  interests  involved,  and 
the  importance  of  the  questions  argued,  would  require  at  our 
hands;  but  the  line  of  argument  we  shall  adopt  in  deciding 
the  controversy  will  render  it  unnecessary  to  discuss  or  erm 
aUude  to  very  many  of  the  propositions  advanced*  The  rules 
laid  down  in  Capertan  v.  Bchmidi,  26  CaL  479 ;  Chray  v.  Dough- 
erty, 25  CaL  266 ;  and  Oarwood  v.  Oarwood,  29  Cal.  614,  are 
decisive  of  every  question  necessarily  arising  in  this  branch  of 
the  ease^  and  it  will  be  unnecessary  to  go  beyond  the  pritt- 
dples  announced  and  affirmed  in  those  cases.  The  plaintiff 
does  not  propose  to  attack  the  decision  in  Caperton  t.  Schmidt, 
nor  deny  the  authority  of  any  of  the  doctrines  therein  advanced, 
but  insists  that  under  that  decision  and  those  doctrines,  the 
defendants  cannot  avail  themselves  of  the  former  judgment  as 
a  bar,  nor  of  the  fact  in  issue  upon  whidi  the  recovery  pro- 
ceeds, as  an  estoppel  in  this  action. 

The  leading  facts  out  of  which  the  controversy  in  the  former 
ease  arose  may  be  briefly  stated  as  follows:  Oslo  mortgaged 
the  premises  in  1851,  and  in  1868  he  conveyed  the  legal  title 
to  RandalL  Cary,  the  assignee  of  the  mortgage,  in  1854 
obtained  judgment  of  foreclosurs,  and  the  appeal  taken  there- 
from by  Bandall  was  dismissed  in  1856.  The  premises  were 
sold  under  the  foreclosure,  June  14th,  1856,  and  were  con- 
veyed to  Hyatt,  January  19th,  1857,  and  within  a  month 
thereafter  he  conveyed  the  same  to  Richards,  S.  F.  Reynolds, 
and  J.  Reynolds.  On  the  7th  of  February,  1855,  McMillan 
filed  in  the  Recorder's  office  a  transcript  of  the  docket  of  a 
judgment  in  his  favor  against  Randall,  and  under  an  execution 
iasned  upon  the  judgment^  the  premises  were  sold  to  McMil- 
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lan^  March  iTth,  1856^  and  in  pursuance  thereof,  on  the  26th 
of  December,  1856,  the  Sheriff  executed  to  him  a  conveyance 
of  the  premises.  On  the  13th  of  December,  1856,  McMillan 
served  on  the  Sheriff  a  notice  of  redemption  of  the  promises 
from  the  sale  under  the  Cary  foreclosure,  and  paid  him  a  cer- 
tain sum  of  money  which,  it  was  claimed  on  his  part,  operated 
as  a  redemption,  and  in  1858,  subsequent  to  the  commence- 
ment of  the  suit  of  McMillan  v.  Richards,  the  Sheriff,  in  pur- 
suance of  the  redemption,  executed  a  deed  to  Shafter,  Park, 
and  Heydenfeldt,  as  the  vendees  of  McMillan.  The  District 
Court,  in  the  case  of  McMillan  v.  Biehards,  gave  judgment 
for  the  defendants,  but  on  appeal  the  judgment  was  reversed, 
and  it  was  ordered  that  judgment  be  entered  for  the  plaintiff. 

In  this  case  the  contest  centers  in  the  third  answer.  We 
shall  not  consider  separately  the  demurrer  to  the  answer  and 
the  objections  to  the  admission  of  the  judgment  roll  in  McMilr 
Ian  V.  Richards,  for  both  questions  rest  on  the  same  ground. 
The  plaintiff  contends  that  title,  though  it  may  have  been  a 
fact  in  controversy,  was  not  a  fact  in  issue  in  that  case ;  that 
in  order  to  ascertain  what  facts  were  in  issue,  we  must  look  to 
the  complaint  alone.  In  view  of  the  system  of  pleading  and 
practice  in  force  in  this  State,  under  which  the  defendaiit  in 
ejectment  may  plead  new  matter,  raising  a  material  issue  in 
the  case,  the  argument  of  the  plaintiff  would  not  lead  to  the 
conclusion,  that  in  the  inquiry  for  the  issues  recourse  must  be 
had  solely  to  the  complaint  It  is  proper  at  this  point,  how- 
ever, to  say  that  it  is  settled  beyond  all  controversy  in  this 
State  that  the  defendant  may,  under  the  general  denial,  give 
in  evidence  title  in  himself,  and  it  fellows  that  the  allegation 
of  such  title  in  the  answer  does  not  constitute  new  matter,  and 
therefore  the  allegation  of  title  in  the  defendant  does  not  pre- 
sent a  new  issue. 

What  was  the  issue  tendered  in  the  complaint  in  McMillan 
V.  Richards  f  It  is  therein  alleged  that  the  plaintiff,  on  a  day 
named,  ^^was  possessed  of  certain  lands  therein  described, 
which  said  premises  the  said  plaintiff  claims  in  fee  simple 
absolute."     The  plaintiff  insists  that  this  is  not  an  allegation 
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of  ownership  in  fee^  but  amounts  only  to  this,  that  the  plain- 
tiff claims  such  title,  without  saying  that  he  in  fact  holds  it; 
that  a  denial  of  that  branch  of  the  allegation  would  amount 
only  to  a  denial  that  the  plaintiif  so  claimed  such  title,  which 
of  course  would  be  an  immaterial  issue  in  the  action  of  eject- 
ment The  defendant  argues  that  the  word  '^  daims ''  is  equiv- 
alent to  "says/'  "avers,"  "states,*'  or  "shows,"  But  substi- 
tnting  either  of  those  words  for  "  claims^''  it  would  be  necessary 
to  interpolate  the  words  "he  owns,''  or  others  of  the  same 
import,  in  order  to  make  the  sentence  sufficient  by  itself  to 
present  the  issue  of  title.  "  Olaim,"  when  used  as  a  noun  and 
in  relation  to  land,  has,  in  most  of  the  States,  a  signification 
beyond  that  of  a  mere  demand  —  a  right  not  reduced  to  enjoy- 
ment but  to  be  enforced  against  another — but  it  is  used  as  well 
to  express  all  the  rights  which  a  person  holds  and  enjoys  in  the 
land.  Pre-emption  claims,  homestead  claims,  and  mining 
claims  are  familiar  instances.  A  conveyance  of  the  grantor's 
daim  to  the  land  passes  all  tiie  title  he  holds.  And  so  of  the 
Terb  "  claiuL"  In  common  speech,  a  person  says  he  claims  the 
land  to  which  he  has  the  title,  and  in  a  contest  for  the  pos- 
8e8si<m,  each  party,  relying  on  title  alone,  would  perhaps  as 
frequently  say  that  he  claimed  title,  as  that  he  held  the  title. 
The  allegation  mentioned,  is  followed  by  the  further  allega- 
tion that  he  "being  so  possessed  thereof,  and  being  to  the 
owner  thereof  as  aforesaid,"  the  defendant  entered,  ejected  the 
plaintiff  and  unjustly  withholds  the  possession,  etc.  This 
clearly  indicates  that  the  plaintiff  intended  to  aver  and  under- 
stood that  he  had  averred  title  in  himself,  in  fee,  and  reading 
both  averments  together,  whatever  doubt  may  have  arisen  on 
acconnt  of  the  uee  of  the  word  claima  is  deared  up,  and  the 
language  must  be  construed  to  amount  to  an  averment  of  title 
in  the  premises  in  fee  simple  absolute.  The  rule  requiring 
the  pleading  to  be  most  strongly  construed  against  the  pleader^ 
does  not  require  such  a  construction  to  be  given  (if  it  will  rea- 
sonably bear  a  different  one)  as  will  make  the  pleading  absurd. 
Snch  would  be  the  case  if  the  plaintiff  should  be  held  to  have 
averred  that  he  asked,  sought  for  or  demanded  the  title  in  fee. 
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It  may  be  doubted  whether  the  rule  of  the  oommon  law 
invoked  by  counsel,  has  any  application  to  a  oase  like  the 
present  (See  Sec  70,  Practice  Act;  Nevada  Co.  &  8<ic. 
Canal  Co.  y.  Kidd,  28  CaL  683.)  That  the  defendant  in  that 
case  understood  it  as  an  averment  of  title,  is  apparent  from 
the  fact  that  no  objection  was  interposed  to  the  count  on  that 
ground,  which  would  doubtless  have  been  done,  had  they 
understood  the  averment  as  they  now  do;  for  if  that  is  not  an 
averment  of  title  in  fee,  there  is  nothing  in  that  count  showing 
that  the  plaintiff  was  still  entitled  to  the  possession.  An 
examination  of  the  opinion  of  this  Court  in  that  case,  as 
reported  in  9  CaL  365,  clearly  shows  that  the  Court  under- 
stood the  complaint  to  tender  issue  upon  title;  and  thou^ 
the  point  before  us  was  not  presented  or  expressly  decided  in 
that  case,  such  must  have  been  the  construction  of  that  alle- 
gation, for  the  whole  decision  goes  upon  the  question  of  title. 

The  second  count,  though  it  clearly  presents  the  issue  of 
title  in  fee  to  the  undivided  third  of  the  premises,  need  not  be 
noticed,  for  both  in  the  District  Coturt  and  this  Courts  the 
contest  was  confined  to  title  to  the  whole  premises. 

In  our  opinion,  the  title  of  the  plaintiff  in  that  suit  was 
expressly  put  in  issue  1^  the  pleadings. 

The  other  and  more  important  branch  of  the  question  is,  was 
the  title  of  the  defendants  in  that  action  also  at  issue  t 

No  light  is  thrown  on  this  question  by  the  answers  in  that 
case,  which  consist  of  general  denials  and  the  averment  of  title 
and  the  right  of  possession  in  themselves — the  latter  being,  as 
we  have  said,  a  general  denial  in  an  argumentative  form.  The 
averment,  when  stated  according  to  its  logical  effect,  is  'Hho 
plaintiff  is  not  the  owner  or  entitled  to  the  possession,  because 
the  defendant  is  the  owner  and  entitled  to  the  possession.'' 

The  findings  in  that  case  contain  matters  of  evidence,  facts 
in  controversy,  and  facts  in  issue.  It  may  be  admitted  with- 
out hesitation  that  it  is  impossible,  imder  the  very  general 
system  of  pleading  adopted  and  repeatedly  recognized  as  suf- 
ficient in  this  State,  in  the  action  of  ejectment,  to  draw  the 
line  with  accuracy  between  facts  in  controversy  and  facts  in 
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issiie.  It  may  be  stated  generallj  that  the  ultimate  f  aets  upon 
which  the  recovery  is  had  —  facts  which  if  found  the  other 
way  the  recovery  must  have  been  different —  are  facts  in  issue. 
Thus,  in  Hardy  v.  Johnson,  1  WaL  871,  the  recovery  was 
based  on  the  facts  that  the  plaintiff  was  the  owner  of  one 
imdivided  twentieth  of  the  premises,  and  that  the  defendant 
was  in  possession  without  title.  All  the  facta  established  by 
the  plaintiff  going  to  support  his  alleged  title  were  probative 
facts,  which,  if  disputed  by  the  defendant,  were  facts  in  conr 
troversy;  and  the  ultimate  fact  in  proof  of  which  the  proba- 
tive facts  were  offered,  was  title  in  the  plaintiff,  and  that  was 
a  fact  in  issue.  In  the  f <»rmer  action  the  District  Court  did 
not  directly  find  title  in  either  party,  but  among  the  condu- 
siona  of  law  it  is  stated  that  the  plaintiff  (McMillan)  was  not 
on  the  day  named,  or  afterward,  the  owner  in  fee  simple  abso- 
lute or  otherwise,  of  the  premises.  That  matter  should  -have 
had  its  place  among  the  findings  of  fact,  and  not  the  oonclu- 
Bions  of  law,  for  if  title  in  *fee  or  otherwise  is  a  fact  that  may 
properly  be  alleged  in  the  complaint,  it  is  an  ultimate  fact 
that  should  be  found  by  the  Court  The  findings  show  that 
McMillan  had  acquired  the  l^al  title  from  Randall,  subject  to 
Car/s  judgment  of  foredosure  and  the  sale  made  under  it; 
that  McMillan  attempted  to  redeem  from  that  sale;  and  that, 
in  pursuance  of  the  sale,  the  Sheriff  conveyed  the  premises  to 
Hyatt^  and  that  Hyatt  conveyed  the  premises  to  Bichards  and 
others,  under  whom  the  present  plaintiff  claims.  The  contest, 
as  appears  fronk^  the  findings,  was  narrowed  down  to  a  point 
in  respect  to  the  redemption,  and  aa  that  should  be  determined^ 
BO  must  the  titia  If  the  redemption  was  in  fact  made,  the 
Sheriff's  deed  to  Hyatt  was  void;  but  if  the  proceedings  to 
effect  the  redempticm  were  not  sufficient,  then  the  deed  to 
Hyatt  took  the  legal  title  formerly  conveyed  to  McMillan. 
The  District  Court  found  that  McMillan  had  not  effected  a 
redemption.  Hyatt's  deed  waa  therefore  valid,  and  his  ven- 
dees had  judgment.  On  appeal,  this  Court  held  that  the  find- 
ings  showed  IJhat  the  redemption  had  been  made,  and  there- 
to., xxxu^ta 
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fore  Hyatt's  deed  was  unauthorized  and  void^  and  judgment 
was  ordered  against  Hyatt's  vendees.  The  evidence  reported 
in  the  findings,  the  facts  in  controversy  and  the  facts  in  issue, 
all  uninistakahly  point  to  an  issue  between  the  adversary  titles 
claimed  by  the  respective  parties. 

The  same  conclusion  is  reached  when  the  question  is  looked 
at  from  another  point  of  view.  The  object  of  the  action  of 
ejectment,  so  far  as  the  form  of  the  recovery  alone  indicates 
it,  is  to  recover  the  possession  of  premises  which  the  defendant 
unlawfully  withheld  from  the  plaintiff.  The  judgment  for  the 
plaintiff  determines  that  he  was  entitled  to  die  possession,  at 
the  commencement  of  the  action  and  the  rendition  of  the  judg- 
ment {Tount  V.  Howell,  14  Cal.  465;  Calderwood  v.  Brooks, 
28  Cal.  151 ;  Bardy  v.  Johnson,  1  Wal.  871.)  The  gravamen 
of  the  action  is  the  wrongful  withholding  of  the  possession. 
An  ouster  is  usually  distinctly  alleged,  but  it  is  not  necessary, 
for  the  wrongful  withholding  is  an  ouster,  and  none  other 
need  be  proven.  But  although  the  direct  result  of  a  recovery 
is  only  a  restitution  of  the  possession,  the  action  is  still,  like 
ejectment  at  common  law,  a  suit  for  the  trial  of  disputed  titles 
to  lands.  The  judgment  proceeds  on  the  sole  ground  that  the 
plaintiff,  when  he  recovers,  ia  entitled  to  the  possession  as 
against  the  defendant;  and  when  the  judgment  ia  for  the 
defendant,  in  case  he  is  found  to  be  in  possession,  and  the 
action  is  determined  on  its  merits,  it  is  given  on  the  ground 
that  he  is  entitled  to  the  possession  as  against  the  plaintiff. 
It  is  the  right  to  the  possession  as  between  the  parties  that  ia 
tried,  and  that  fact,  when  ascertained,  determines  how  the 
recovery  shaU  be.  This  right  to  the  possession  is  title  — ^^  the 
means  whereby  the  owner  of  lands  hath  tiie  just  possession  of 
his  property."  (Co.  Lit  845;  2  Black.  Com.  196.)  The 
actual  title,  it  is  true,  may  not  be  in  either  litigant  The 
plaintiff  may  rely  upon  the  title  presumed  from  the  fact  of 
prior  possession,  and  the  defendant  in  possession  may  rely 
safely  upon  the  legal  presumption  of  title  until  the  tme  title 
or  prior  possession  is  shown  to  be  in  the  plaintiff.  But 
whether  the  title  exists  in  presumption  or  ia  produced  m  fact) 
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it  is  the  title  that  prevails  in  the  action.  The  Conit  adjudges 
that  the  plaintiff  is  entitled  to  the  possession  of  the  premises, 
when  it  appears  that  his  title  is  better  than  that  held  by  the 
defendant,  by  presumption  or  in  fact.  The  party  who  recov- 
ers, after  a  trial  on  the  merits,  is  snccessful  in  the  action, 
because  his  is  the  better  title.  "We  do  not  undertake  to  say 
that  the  parties  may  not  by  their  pleadingps,  or  in  some  other 
manner,  limit  the  issues  to  a  particular  title;  but  when  the 
plaintiff  alleges  that  he  is  the  owner  in  fee  and  entitled  to  the 
possession  —  under  which  of  course  he  may  prove  a  less  estate 
—  and  it  is  adjudged  that  he  recover  the  possession,  the  judge- 
ment is  conclusive  that  his  right  to  the  possession  —  his  title  — 
is  better  than  that  held  by  the  defendant.  If  the  title  of  each 
party  was  not  put  in  issue  and  determined  in  such  case,  it 
would  be  diflScult,  if  not  impossible,  to  say  what  was  in  issfae. 

The  reports  of  this  and  other  States,  in  which  the  actions 
in  ejectment  are  abolished,  are  replete  with  cases  deciding 
what  evidence  of  title  is  or  is  not  sufficient  to  maintain  the 
action,  and  what  title  the  defendant  may  show  to  defeat 
the  recovery.  It  would  be  absurd  to  require,  as  has  been 
repeatedly  done,  the  defendant  to  set  up  in  a  supplementary 
answer  in  the  nature  of  a  plea  puis  darrein  contimiance,  a  titie 
acquired  by  him  after  issue  joined,  if  his  title  was  not  drawn 
in  issue.  In  Vance  v.  Olinger,  27  Cal.  868,  the  pendency  of 
a  former  action  by  the  same  plaintiff  against  the  same  defend- 
ant, and  for  the  possession  of  the  same  premises,  was  set  up 
by  the  defendant,  and  it  was  held  that  the  answer  did  not 
constitute  a  defense,  because  it  did  not  also  appear  that  the 
same  title  was  in  issue.  In  Wattson  v.  Dowling,  26  Cal.  125, 
it  was  considered  that  a  purchaser  from  the  defendant,  pend- 
ing the  action  of  ejectment,  was  bound  by  the  judgment  as  at 
instrument  of  evidence,  to  the  same  extent  that  the  grantor 
would  have  been,  had  not  the  conveyance  been  made.  This 
result  could  accrue  only  in  consequence  of  the  defendant's 
title  having  been  in  issue. 

It  must  be  admitted  by  every  one,  that  the  recover}* 
operates  as  an  estoppel  to  this  extent,  to  preclude  the  losing 
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party  from  denying  that  as  to  him,  the  prevailing  party  was, 
at  the  time  of  the  rendition  of  the  judgment,  entitled  to  the 
possession.  It  would  seem  necessarily  to  follow  that  in  order 
to  avoid  the  estoppel  the  losing  party  must  show  some  other 
right  of  possession  than  that  which  he  had  when  the  estoppel 
was  created.  He  is  bound  to  show  such  other  right,  because 
his  former  claim  of  right  was  determined  by  the  recovery. 

The  planitifP,  while  contending  that  a  judgment  for  the 
plaintiff  is  only  conclusive  that  on  the  day  of  the  commence^ 
ment  of  the  action  he  had  the  right  of  possession,  does  not 
deny  that  when  the  plaintiff's  title  is  put  in  issue  by  the  aver- 
ments of  the  complaint,  the  recovery  is  conclusive  of  that 
issue,  and  may  be  relied  upon  as  an  estoppel  in  a  subsequent 
action  between  the  parties  for  the  same  premises.  The  aver- 
ment of  title  we  alluded  to  is  such  as  is  usually  found  in  the 
complaint  —  the  general  allegation  that  the  plaintiff  is  the 
owner,  the  owner  in  fee,  or  the  like.  If  the  trial  is  upon  the 
merits,  and  the  defendant  in  possession  recovers,  the  recovery 
as  an  estoppel,  works  a  complete  extinguishment  of  the  plain- 
tiff's title.  Is  it  not  possible  for  the  defendant's  title  also  to 
be  brought  in  issue,  so  that  the  adjudication,  whether  in  its 
favor  or  against  it,  may  also  be  pleaded  or  offered  in  evidence 
as  an  estoppel?  We  have  seen  that  the  allegation  of  the 
defendant,  that  he  is  seized  in  fee,  is  no  more  or  better  than  a 
general  denial,  and  if  his  title — whatever  it  may  be,  so  only 
it  is  a  legal  title  —  is  not  in  issue  under  the  denial,  it  will  be 
necessary  for  him  also  to  sue,  notwithstanding  he  has  justt 
recovered  judgment,  if  he  desires  an  adjudication  upon  the 
question  of  his  title*  Concede,  for  the  sake  of  argument,  that 
the  defendant's  title  is  not  drawn  in  issue  under  the  general 
denial,  and  suppose  the  plaintiff  recovers,  and  that  the  defend- 
ant, not  desirir-^  to  produce  his  evidence  at  that  trial,  sues  the 
plaintiff  in  the  former  action  and  recovers.  Each  party  then 
has  the  benefit  pf  an  estoppel  in  support  of  his  own  title  — 
that  is,  an  estoppel  conclusive  that  the  title  is  valid  and  suflGi- 
eient  when  considered  by  itself,  but  not  that  it  is  valid  when 
set  in  opposition  to  the  title  of  his  adversary.     The  process 
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might  be  repeated  ad  infinilum  with  the  same  results*  In 
tneing  out  enoh  estoppels  %o  their  legitimate  oonse^uenoee, 
under  the  familiar  rules  ^at  estx^ppels  ou^t  to  be  mutual, 
estoppel  against  estoppel,  setteth  tiie  matter  at  large,  etc,  we 
might  agree  with  Lord  Coke  that  they  are  a  "  curious,"  but 
not  that  they  are  also  an  ''  excellent  sort  of  learning/'  The 
truth  is,  there  is  but  one  title  between  the  parties  to  the 
action  to  recoTer  the  possession  of  the  premises,  though  there 
may  be  many  eridences  of  title.  It  is  impossible  that  two 
persons  claiming  adversely  to  each  other  tsan  at  the  same  time 
hold  such  right  or  title  in  the  premises  as  will  entitle  each  as 
against  the  other  to  the  possession.  Each  party  to  a  contested 
action  claims  the  title,  out  of  which  the  right  of  possession 
springs,  and  the  Court  determines  which  of  the  two  holds  it. 
lliat  is  the  matter  which  is  adjudicated. 

In  McMillan  ▼.  Richards  the  defendants  were  in  possession, 
and  from  that  fact  they  were  presumed  to  hold  the  title,  and  in 
addition  thereto  they  showed  a  claim  of  title  apparently 
regular  from  Osio.  The  plaintiff,  in  order  to  succeed,  was 
bound  to  break  the  chain,  and  this  he  attempted  to  do  by 
showing  a  redemption  before  the  execution  of  the  SherifPs 
deed  under  which  the  defendant  claimed.  As  that  fact  should 
be  determined,  so  must  the  title.  The  fact  was  important 
only  as  it  related  to  title.  It  did  not  directly  touch  the  pos- 
session. This  Court  determined  that  the  redemption  was  suf- 
ficient, and  consequently  the  plaintiffs  claim  of  title  was 
valid  and  that  of  the  defendants  invalid,  and  the  possession 
was  ordered  to  be  delivered  to  the  party  in  whom  was  the 
title.  The  determination  had  a  necessary  bearing  upon  the 
defendantrs  title,  and  in  holding  that  the  redemption  left  the 
title  in  the  plaintiff,  it  necessarily  resulted  that  it  did  not  pass 
to  the  defendants.  The  doctrine  expressed  in  Caperton  v. 
Sehmidt,  that  **the  estoppel  of  the  verdict  and  judgment  is 
necessarily  limited  to  the  rights  of  the  parties  as  tiiey  exist  at 
the  time  when  such  verdict  and  judgment  are  rendered,  and 
cannot  preclude  either  party  from  showing  that  their  rights 
have  been  varied  or  extinguished  at  a  ^bsequent  period," 
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would  neceesarily  imply  that  whatever  rights  they  seTerally 
possessed  at  the  time  to  which  the  rerdiot  and  judgment 
relate  (unless  the  issues  were  limited  by  the  pleadings^  by 
stipulation  or  otherwise)  were  settled  by  the  recovecy. 

No  sufficient  reason,  in  our  opinion,  is  given  why  the  mat- 
ters that  have  onee  been  judicially  determined  in  the  aedon  of 
ejectment^  may  be  again  drawn  in  question  between  the  same 
parties^  when  they  oould  not  in  an  action  of  another  charac- 
ter, la  ejectment  as  in  other  actions,  the  parties  rely  strictly 
upon  their  rights  in  the  matter  in  litigation.  Ko  aigoment 
can  be  drawn  from  the  fact  that  the  judgment  is  not  that  the 
plaintiff  recover  the  title,  but  only  the  possession,  for  a  sim- 
ilar result  accrues  in  the  action  of  replevin,  though  the  title 
to  the  personal  property  is  confessedly  in  issue.  In  trespaas 
to  lands,  whatever  may  be  the  form  of  the  issues,  the  recor- 
ery  is  oxily  of  damages,  and  yet,  as  in  Ou^ram  v.  Morewood,  3 
East,  346,  the  losing  party  is  estopped  in  another  action  from 
averring  contrary  to  the  title  as  found  in  the  former  suit. 
(See  cases  cited  in  note  to  Dttchess  of  Kingston's  Case,  3  Smith's 
Lead.  Cases.) 

The  plaintiff  contends  that  neither  the  deraignment  of  title, 
nor  the  redemption  by  Mclylillan,  ,nor  his  payment  for  that 
purpose  were  in  issue,  but  came  only  collaterally  in  contro- 
versy. For  what  purpose  were  they  drawn  in  controvert  t 
They  would  not  of  themselves  show  who  was  entitled  to  the 
possession,  and  would  not  have  any  direct  bearing  on  that 
issue,  and  were  only  important  as  they  tended  to  prove  title, 
from  which  alone  the  right  to  the  possession  was  deduced. 

We  are  of  the  opinion  that  the  third  answer  is  sufficient  in 
law,  and  that  the  former  recovery  and  the  issues  found  in  that 
action  estop  the  plaintiff  in  this  actiozL 

The  offer  to  show  that  the  redemption  was  not  in  fact  made 
was  properly  rejected,  for  if  the  proof  had  been  made  it  would 
have  shown  that  the  judgment  of  this  Court  on  the  former 
appeal  was  improper  and  erroneous,  and  have  thus  directly 
overthrown  the  estoppel.  The  District  Court  will  not  assume 
the  authority  to  revise  the  judgment  of  the  Supreme  Conrt* 
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The  door  was  not  open  for  the  introduetian  of  the  proposed 
proof,  in  oofasequenoe  of  the  production  by  the  defendants  of 
the  redemption  deed,  for  ikey  did  not  thereby  go  behind  the 
estoppel  set  tip  by  them,  but  they  elaimed  that  by  rirtae  of 
the  reooTOiy  and  as  a  oonseqaence  of  the  adjudioation  of  this 
Court,  they  were  entitled  to  the  deed. 

The  objeet  of  the  suit  of  Shafter  v,  Reynolds  was  to  set 
adde  a  certain  deed  in  the  hands  of  Elizabeth  Beynolds,  as  a 
dond  upon  the  title  of  the  plaintiffs  in  that  action*  It  does 
not  appear  from  the  record  in  that  case  that  the  title  now 
dauned  by  the  present  plaintiff  was  involved  in  the  action* 
{Eamm  v.  Arnold,  23  Gal.  873 ;  Eager  v.  Schindler,  29  Cal. 
67.)  And  if  it  can  be  said  that  it  was  actually  or  necessarily 
in  issue,  it  would  be  difficult  to  see  how  the  adjudication  could 
have  been  in  their  favor,  for  it  must  have  been  found  that  the 
plaintiffs  in  that  action  held  the  title,  otherwise  there  would 
have  been  no  basis  for  the  judgment  that  the  deed  to  Eliza- 
beth Seynolds  was  null  and  void,  and  that  she  convey  to  the 
plaintiffs  all  the  claim  of  title  she  derived  through  that  deed. 
The  Court  could  not  have  granted  the  plaintiffs  any  relief 
against  the  deed  had  it  been  found  that  tide  was  in  any  of  the 
defendants. 

Judgment  affirmed. 

Sawtxb,  J.,  ooneurring: 

I  am  satisfied  that  the  title  was  directly  in  issue  and  deter 
mined,  and  not  merely  collaterally  litigated  in  McMillan  v. 
Richards.  Title  was  a  fact  in  issue  as  distinguished  from  a 
fact  in  controversy  within  the  principles  of  the  case  of  Caper- 
Um  V.  Schmidt,  26  CaL  494.  The  plaintiff  allies  in  his  com- 
plaint that  on  a  certain  day  '^he  was  possessed  of  the  lands 
in  controversy,  "^^th  the  appurtenances,  ♦  ♦  ♦  which 
flaid  premises  the  said  plaintiff  claims  in  fee  simple  absolute. 
And  the  said  plaintiff,  being  so  possessed  thereof,  and  being  so 
the  owner  thereof,  as  aforesaid,  the  said  defendants  afterward '' 
entered  into  said  premises  and  qeeted  plaintiff.  *  This  is»  at 
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least,  as  clearlj  an  allegation  of  title  as  tiiat  contained  in  the 
statutory  form  of  a  petition  in  an  action  for  the  lecoveiy  of 
land  in  Geoi^a,  which  is:  "The  petition  of  A.  B.  ahoweth 
that  C.  D.  is  in  possession  of  a  certain  tract  of  land  in  said 
ooanly  (here  describe  the  land)  to  which  yonr  petitioner  claims 
title,"  etc.  This  is  the  only  allegation  <rf  title,  yet  the  deter- 
mination of  title  npon  a  petition  of  this  kind  was  held  conclu- 
sive in  a  subsequent  action  between  the  same  parties  to  recover 
the  same  land.  (C^pertan  v.  Schmidt,  26  Cal.  507 ;  Sims  v. 
Smith,  19  Geo.  124.)  In  McMillan  v.  Richards,  the  defend- 
ants also  not  merely  took  issue  on  the  allegations  of  the  com- 
plaint, but  affirmatively  set  np  title  in  themselves.  Thus,  both 
parties  claimed  title^  and  title  was  the  ultimate  fact  in  issue, 
and  actually  and  directly  litigated  and  necessarily  determined. 
The  parties  and  the  Court  acted  throughout  upon  the  theoiy  that 
issue  was  directly  taken  upon  title  —  that  it  was  the  real  issue 
in  the  case.  In  the  present  action  the  plaintiff  put  in  precisely 
the  same  evidence  of  title  that  the  defendants  relied  on  to  estab- 
lish their  title  in  McMitUm  v.  Richards,  and  no  other.  The 
parties  in  the  present  action  are  in  privity  with  the  parties  to 
McMillan  v.  Richards,  and  no  new  title  or  change  in  the  cir- 
cumstances since  the  trial  of  that  action  is  shown.  The  Oourt 
has  found  the  title  to  be  the  same,  and  I  think  the  plaintiff 
is  clearly  estopped  from  again  litigating  it  The  matter  of 
estoppel  is  sufficiently  pleaded.  I  see  no  error  lA  the  reoord, 
and  therefore  concur  in  the  judgment  of  affirmance. 

Mr.    Justice  Seafteb  did  not  participate  in  the  trial   or 
decision. 


THE  PEOPLE  V.  THOMAJS  A.  SOOTT  and  THOMAS 
MoOORMIOK. 


TBSTiuoiTT  oir  TUAL  vos  Absoh. —  On  a  trial  for  anoi,  eharged  to  huf 
.been  eommitted  by  Irarnlng  a  Imllding  owned  l^  a  ptnon  named  and  la 
which  he  was  residing,  if  no  question  It  made  by  the  defendant  as  to  the 
right  of  such  person  to  the  possession  of  the  land  on  wUdi  Um  ^T"d'ng 
stood,  teitlmony  as  to  Its  ownership  is  irreleyant. 
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Appkai<  from  liie  Ooimty  Courts  Oitj  and  Coimtj  of  San 
Franoiflooi. 

The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt; 

Oeoge  W.  Tyler,  for  AppeDatits. 

/.  O.  McCuO^ugh,  Attermff^enend,  for  the  Peoples 

By  the  Court,  Cubrbt,  0.  J.: 

The  defendants  were  indicted  with  others  for  the  crime  of 
arson  in  the  second  degree,  charged  to  have  been  committed 
in  the  daytime  on  the  16th  of  September,  1865,  at  the  City 
ind  County  of  San  Francisco.  To  the  indictment  they  pleaded 
not  guilty.  They  were  convicted  on  the  trial  and  each  sen* 
tenced  to  the  State  Prison  for  two  years. 

The  indictment  set  forth  that  the  building  burned  by  the 
defendants  and  others  was  the  dwelling  house  of  one  Bartel 
B.  Newman,  in  his  occupation  and  possession  when  it  was  set 
(m  fire.  There  was  testimony  given  on  the  trial  to  the  effect 
that  at  the  time  the  house  was  destroyed  it  belonged  to  New- 
man,  who  was  then  residing  therein.  Newman,  w^^  '^^  sworn 
as  a  witness  for  the  people^  testified  on  cross  examination 
that  he  bought  eighty  acres  of  the  tract  of  land  on  which  the 
house  was  situated  of  one  Michael  Cain.  The  counsel  for  the 
defendants  then  asked  the  witness  the  following  question:  "Do 
yon  know  of  a  decision  of  the  Supreme  Court  in  the  case  of  Cor- 
yell V.  Cain,  16  Cal.  567,  in  reference  to  that  land  purchased  by 
yon  as  aforesaid  1"  The  witness  answered  in  substance  that 
he  had  seen  the  papers  in  that  case  and  read  the  title  of 
the  suit,  but  not  the  contents  of  the  papers.  The  defedants' 
oonnsel  then  asked  the  witness  to  mention  the  papers  which 
he  had  so  seen.  The  District  Attorney  thereupon  objected  to 
the  question,  and  the  objection  was  sustained  on  the  ground 
that  the  testimony  sought  was  irrelevant,  to  which  mling  the 
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defendants'  connsel  excepted.  This  decision  of  the  Oonrt  is 
the  only  ground  of  error  assigned  on  defendants'  behalf. 

The  record  does  not  show,  as  the  defendants'  counsel  seems 
to  think,  that  there  was  any  question  upon  the  trial  as  to* 
Kewman's  right  to  the  possession  of  the  land  on  which  the 
house  stood,  even  if  the  question  of  title  and  right  of  posses- 
sion could  be  deemed  and  held  of  any  force  or  retevancy  in 
the  case  on  trial,  in  any  event  As  the  case  stands  upon  the 
record  before  us,  we  must  hold,  with  llie  Judge  of  the  Court 
below,  that  the  evidence  sou^t  to  be  obtained  was  irrelevant. 

Judgment  affirmed. 


EACHEL  BONDS  v.  L.  M.  HIOKMAN. 

Pi.«iNT  fOB  LAHDd— A  patent  for  land,  Ittned  bj  the  United  States  ta 
**  Jamee  Smith,  administrator  of  Robert  Smith,  deeeaied,"  Testa  the  legal 
title  to  the  land  In  Jamea  Smith,  and  said  James  Smith's  conveyance  of  the 
same  transfers  the  legal  title  to  his  girantea,  thoogh  It  doea  not  state  that 
It  la  made  as  administrator. 

,   Appeal  from  the  District  Courts  Thirteenth  Judicial  Dis- 
trict, Stanislaus  County.    • 

The  deed  from  James  Smith  to  the  plaintiff  was  in  tlie  usual 
form  of  deeds  of  bargain  and  sale,  and  contained  no  recitation 
or  declaration  that  Smith  held  the  title  or  conveyed  it  as  ad- 
ministrator  or  trustee.  Defendant  objected  to  its  reception  in 
evidence  because  the  plaintiff  had  shown  no  order  or  authoi^ 
ity  from  the  Probate  Court  to  sell  the  land  or  execute  any 
conveyance  therefor,  and  because  she  had  shown  no  settlement 
of  the  estate  of  Eobert  Smith,  deceased.     Plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Cadwalader,  for  Appellant 

The  grantee  in  the  patent  is  James  Smitli.  The  words 
^  administrator  of  the  estate  of  Eobert  Smith,  deceased^^  are 
not  words  of  qualification  or  limitation  of  the  estate^  but 
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merely  words  that  help  to  identify  and  to  designate  the  per- 
son. (Taft  y.  Brewster,  0  John.  832j  and  HHU  ▼.  Bannider, 
8  Cowen,  83.) 

n«  P.  Barber,  for  HeBpondeot* 

Counsel  for  appellant  contends  that  the  words  ^  administra- 
tor of  the  estate  of  Bobert  Smithy  deceased/'  are  mere  deserip- 
tio  persoTUB.  If  that  be  so  the  patent  itself  was  inadmissible. 
I  (xmstme  the  patent  as  vesting  the  title  in  James  Smith,  as 
administrator  of  Eobert  Smithy  and  for  the  benefit  of  the  heirs  - 
of  Robert  Smith.  Plaintiff  shotild  have  shown  an  order  from 
the  Probate  Conrt  for  the  sale  of  the  properly. 

By  the  Court,  Oubbxt,  0.  J.: 

The  defendant  obtained  a  patent  from  this  State  In  May, 
1862,  purporting  to  grant  him  the  parcel  of  land  concerning 
which  this  action  was  instituted.  In  November  of  4he  same 
year  one  James  Smith,  the  plaintiff's  grantor,  obtained  a 
patent  for  the  same  land  from  the  Government  of  the  United 
States.  The  patent  so  issued  is  claimed  to  be  foimded  on  a 
pre-emption  claim  of  one  Bobert  Smith,  which  had  its  incep- 
tion long  before  the  defendant  instituted  proceedings  to  obtain 
title  to  the  same  land  under  the  laws  of  this  State.  The  plain- 
tiff claims  that  the  patent  was  issued  to  James  Smith  as  the 
successor  by  inheritance,  or  as  the  personal  or  legal  represen- 
tative of  Robert  Smith,  who  died  several  years  before  the  patent 
from  the  Government  of  the  United  States  was  issued.  From 
the  plaintiff's  complaint,  it  appears  that  after  defendant  ob- 
tained his  patent  he  commenced  an  action  against  the  plaintiff 
to  recover  possession  of  the  land  in  qu^tion  and  recovered 
judgment  therefor,  and  that  a  motion  for  a  new  trial  was  pend- 
ing and  undetermined  therein  when  this  action  was  commenced. 
The  object  of  this  action  was  to  obtain  a  decree  annulling  and 
vacating  the  patent  issued  to  Hickman,  the  defendsnt,  and  to 
enjoin  said  Hickman  from  further  proceeding  with  his  action 
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against  Mrs.  Bonds;  and  for  such  further  and  other  relief  as 

might  be  just  and  equitable. 

The  pleadings  in  the  case  are  extremely  loose  and  unsatis- 
factory; but  no  objection  has  been  made  to  them  by  counsel 
for  either  party,  and  if  objection  on  this  account  were  now 
made  for  the  first  time  we  ^ould  not  feel  disposed  to  criticiise 
the  pleadings  severely,  inasmuch  as  this  case  has  been  in  this 
Court  before,  on  which  occasion  the  pleadings  passed  without 
challenge  either  by  counsel  or  Court 

On  the  trial,  the  plaintiff,  to  maintain  the  issue  on  his  par^ 
introduced  in  evidence  liie  patent  issued  to  James  Smith, 
which  was  admitted ;  and  then  offered  in  evidence  a  deed  of 
bargain  and  sale  of  the  land  in  controversy  from  said  James 
Smith  to  the  plaintiff,  duly  executed  and  acknowledged.  The 
defendant  objected  to  admitting  this  deed  in  evidence,  and  the 
Court  sustained  the  objection,  to  which  decision  the  plaintiff 
excepted,  and  then  rested.  Thereupon  the  defendant  moved 
the  Court  to  dismiss  the  complaint,  on  the  ground  that  the 
plaintiff  had  not  introduced  any  evidence  in  support  of  her 
action.  This  motion  was  granted,  and  judgment  final  was 
thereupon  entered  for  the  defendant. 

In  tibis  case,  to  be  found  in  29  CaL  461,  we  held  the  patent 
issued  to  James  Smith  competent  evidence,  and  it  follows  as 
a  matter  of  course  that  if  that  patent  was  proper  evidence  of 
the  transmission  of  the  title  from  the  Government  to  the 
patentee,  the  deed  from  him  to  the  plaintiff  was  competent 
evidence  to  show  that  the  plaintiff  had  acquired  the  title 
granted  by  the  patent  to  James  Smith. 

The  defendant  objects  that  it  does  not  appear  that  the  deed 
from  James  Smith  to  the  plaintiff  was  made  by  him  as  the 
administrator  of  Robert  Smith,  deceased.  The  patent  was  to 
"  James  Smith,  administrator  of  Robert  Smith,  deceased." 
The  title,  which  passed  by  reason  of  .the  patent  and  the  pro- 
ceedings on  which  it  was  founded,  vested  in  James  Smith,  the 
patentee  named.  Whether  he  held  it  in  trust  for  others  we 
are  not  informed  by  the  case  before  us,  and  we  ore  not  aware 
that  it  could  in  any  event  be  a  proper  subject  of  inquiry  in 
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this  aetioxL    We  are  of  the  opinion  the  Court  erred  in  ezdud- 
ing  the  deed  from  Jamee  Smith  to  the  plaintiff^  and  for  that 
reason  the  judgment  should  be  reversed  and  a  new  trial 
granted. 
Judgment  reversed  and  new  trial  ordered. 


GEORGE  STORY  p.  HENRY  ROBINSON  e<  ah. 

DiMAOM  wfm  A  Tbupass. —  One  who  conmlte  a  tretpaei  hf  toratng  tbe 
cattle  of  another  out  of  am  Incloanre  on  to  the  pnbUc  landa,  cannot  he 
made  liable  to  the  owner  for  the  lose  of  the  cattle  caused  by  atarratlon  for 
want  ef  crass  after  they  haTe  thns  been  tamed  ont  of  the  Incloniro^  If 
the  owner  has  been  notified  to  take  oare  of  them. 

iDUf.— A  party  committing  a  trespass  can  be  made  liable  for  audi  damagea 
only  aa  are  the  prozlmatt  reanlt  of  the  trespaaa. 

Apfsai.  from  the  District  Courts  Third  Judicial  Districti 
Santa  Clara  County. 

The  defendants  claimed  to  he  in  posseesion  of  a  tract  of 
moimtain  land  which  thej  used  for  grazing.  It  was  puhlic 
land,  and  Vas  not  entirely  inclosed.  There  was,  however,  a 
fence  across  its  north  end,  with  a  barwaj  in  it  for  ingress  and 
egress  in  that  direction.  The  defendants  had  a  house  on  this 
tract  of  land,  in  which  they  resided,  and  in  May,  1864,  were 
pasturing  four  or  five  hundred  head  of  cattle  on  the  same. 
The  plaintiff  at  that  time  was  herding  and  grazing  one  hun- 
dred and  eighty  head  of  cattle  among  the  hills  near  the  land 
claimed  by  defendants.  The  grazing  having  become  poor  the 
plamtiff,  without  the  knowledge  of  defendants,  drove  his  cattle 
through  the  barway  of  the  defendants'  fence  and  commenced 
grazmg  them  there,  and  also  made  arrangements  for  building  a 
corral  and  house.  The  defendants  discovered  the  plaintiff 
after  he  had  been  there  about  two  weeks,  and  ordered  him  to 
take  his  cattle  away,  but  he  refused.  T}\e  defendants  then 
drove  the  cattle  through  the  barway  off  from  the  land  claimed 
by  them.  The  plaintiff  drove  the  cattle  back  at  night,  and 
the  defendants  drove  them  away  again  the  next  day.     This 
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was  repeated  four  or  five  times  between  the  25th  of  May  and 
15th  of  June,  1864.  The  plaintiff  then  ceased  to  drive  the 
cattle  backy  and  they  roamed  about  on  a  neighboring  tract  oi 
land  claimed  by  one  Gregory,  for  about  a  month.  Three 
weeks  after  the  cattle  had  beeoi  on  Gregory's  claim,  he  noti- 
fied  plaintiff  to  come  and  take  them  away.  The  plaintiff 
promised  to  do  so,  but  said  he  did  not  know  what  to  do  with 
them,  but  did  not  take  them  away,  and  they  wandered  off 
among  the  hills  and  were  not  driven  together  again  until 
November  following,  when  about  ninety  head  of  them  wera 
found  to  have  died  of  starvation. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

S.  0.  Hoiighton,  for  Appellant 

The  Court  finds  as  a  conclusion  of  law  that  the  loss  of  the 
cattle  did  not  result  from  the  acts  of  the  defendants.  It  needa 
no  citation  of  authority  to  show  that  if  one  commits  a  trespass 
by  passing  over  the  land  of  another,  the  other  is  not  entitled 
to  pursue  him  upon  other  lands  and  trespass  upon  his  rights 
so  as  to  deprive  him  of  his  property.  The  deduction  of  the 
Court  that  the  loss  of  plaintiff's  cattle  did  not  result  from  the 
acts  of  defendants  is  erroneous.  Their  loss  was  the  direct  oour 
sequence  of  the  act  of  defendants. 

PecTcham  di  Payne,  for  Bespondents. 

The  finding  of  facts  shows  that  the  cattle  died  from  natural 
causes,  and  not  from  any  act  of  the  defendants. 

By  the  Court,  Cubbby,  0.  J.: 

The  complaint  charges  the  defendants  with  taking  and 
detaining  from  the  possession  of  the  plaintiff  one  hundred  and 
eighty  head  of  neat  cattle,  the  property  of  the  plaintiff,  of  the 
vdue  of  five  thousand  four  hundred  dollars,  by  reason  whereof 
the  plaintiff  sustained  damage  in  the  sum  of  six  thousand  dol- 
lars.    The  defendants  by  answer  deny  each  and  every  all^gtp 
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tioQ  of  the  complaint^  and  farther  answering  they  allege  that 
certain  of  the  defendants  found  trespassing  upon  lands  belong- 
ing to  them  and  one  Doty,  fif ty*one  head  of  plaintifPs  cattle, 
which  they  and  Doty  drove  from  said  land  and  left  immediately 
beyond  the  border  tiiereof . 

The  cause  was  tried  by  the  Court  without  a  jury,  and  a 
judgment  rendered  for  defendants.  This  judgment,  die  plain- 
tiff maintains,  was  not  a  just  legal  result  from  the  facts  found, 
and  having  failed  on  motion  to  induce  the  Court  to  render 
judgment  on  the  findings  of  fact  in  the  plaintiff's  favor  he  has 
appealed  to  this  Court  for  the  purpose  of  securing  the  object 
for  which  he  brought  his  action. 

The  defendants'  right  to  the  possession  of  the  premises  from 
which  they  drove  the  plaintiff's  cattle  is  the  point  contro- 
verted most  by  the  plaintiff's  counsel.  It  seems  the  plaintiff 
drove  the  cattle  upon  the  premises  claimed  by  the  defendants 
through  a  barway  in  the  fence,  which  the  defendants  had 
erected  as  one  of  the  boundary  lines  of  the  land,  and  it 
was  through  the  same  barway  the  cattle  were  turned  off  the 
premises.  It  is  not  necessary  to  decide  the  case  as  depending 
upon  the  defendants'  right  to  the  exclusive  possession  of  the 
land,  because  it  sufBciently  appears  from  the  finding  of  the 
facts  by  the  Court  that  the  loss  of  which  the  plaintiff  complains 
was  not  the  proximate  result  of  the  acts  of  the  defendants. 
After  the  cattle  were  driven  from  the  premises  they  roamed 
around  on  a  neighboring  tract  of  land  claimed  by  one  Gregory, 
where  they  remained  about  a  month.  While  they  were  there, 
Gregory  requested  the  plaintiff  to  take  them  away,  which  he 
promised  he  would  do,  but  he  neglected  to  do  so.  After  that 
the  cattle  wandered  away  among  the  hills,  and  in  the  course  of 
the  summer  and  autumn  one  half  of  the  herd,  consisting  of  one 
hundred  and  eighty  head,  died  of  starvation. 

We  do  not  see  how  upon  the  facts  found  the  defendants  can 
be  made  liable  for  the  cattle  which  were  lost  by  starvation. 
The  plaintiff  was  in  duty  bound  to  take  care  of  his  cattle  and 
save  them  from  starving  to  death,  if  it  could  be  done,  after 
th^  were  turned  off  the  premises.    He  oould  not,  upon  any 
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principle  of  law  or  justioe,  reftise  all  care  of  his  cattle  from 
that  time^  and  then,  upon  their  perishing  by  his  neglect  or 
other  wise,  be  entitled  to  a  recovery  of  their  value  of  die 
defendants  for  turning  them  out  of  the  premisee  claimed  by 
them,  even  were  it  determined  that  they  were  guilty  of  a  tres- 
pass in  so  doing,  because  It  does  not  appear  that  the  loss  of 
the  cattle  was  in  consequence  of  the  acts  done  by  the  defend- 
ants. 
Judgment  affirmed. 

Kr.  Justice  Bhodes  did  not  express  any  opinioiL 


EDMOND  BROOKS  v.  W.  J.  DOUGLASS,  ELIZABETH 
DOUGLASS,  HIS  Wife,  ROBERT  0.  BROOKS,  a»i> 
DAVID  OALDERWOOD,  Izttebvinob. 

VtUL  Arm  CRANoa  ov  Ymnm* — If  the  defendant  procures  m  change  of 
Tenne,  the  plaintiff  may  pay  the  eoeta  and  tranamlt  the  papers  to  the^ 
eonnty  fixed  as  the  place  of  trial,  and  have  the  case  placed  on  the  calendar 
and  tried. 

Nsw  TBiAL  oir  Qboitxd  09  SUBFBisa. —  In  order  to  sostaln  a  motion  for  a 
new  trial  on  the  ground  of  surprise^  the  moTtng  party  nrast  show  not  only 
gorprise,  trat  that  he  Is  lajored  bj  It;  and  this  he  most  do  tqr  showteg 
what  case  he  can  establish  In  the  event  of  a  new  trial. 

Isarms  or  Law  aitd  Fact. —  When  there  Is  both  a  demnrrer  and  an  answer 
to  the  same  complaint,  raising  hoth  an  Issne  of  law  and  fact,  the  Issae  of 
law  should  first  be  disposed  of. 

Iodic. —  When  there  are  both  Issues  of  law  and  fact  joined  In  the  same  eansa, 
and  the  cause  Is  tried  on  the  Issues  of  fact  and  a  judgment  rendered,  the 
presumption  win  be  Indulged,  on  appeal,  that  the  Issue  of  law  had  first 
been  disposed  of. 

DnMURBmi  AND  ANswm. —  An  Issue  of  law  and  fact  should  not  be  mixed  la 
an  answer.    A  demurrer  should  be  filed  as  a  separate  pleading. 

Appeal  from  the  District  Oonrt,  Third  Judicial  District 
Alameda  County. 

The  facts  are  stated  in  the  opinicm  of  the  Court 

A.  Williams,  for  Appellants  Douglass  and  wife,  and  Z>. 
CaMerwood,  in  pro  per,,  argued  that  there  were  issues  of  both 
law  and  fact  to  the  complaint,  and  that  the  issue  of  law  should 
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hare  been  first  tried;  and  oited  Frac  AcL  SeOi  156;  and  Her 
kt's  Adm^r  v.  OleftUtUs  eioL,  21  Gal  426. 

Daniel  Rogers,  for  Beapondent 

The  appeal,  as  to  the  demurrer,  must  be  determined  on  tbe 
judgment  roIL  What  is  called  a  demuirar  bj  appellant  waa 
an  answer.    There  was  no  issue  of  law* 

By  the  Court^  OmuuBTy  C.  J.t 

Tliis  action  waa  brought  in  the  District  Court  of  the  Twelfth 
Judicial  District^  in  and  for  the  City  and  County  of  San  Fran- 
cisco, by  the  plaintiff  in  possession  by  his  tenant  of  certain  real 
property  in  said  city  and  oonnty,  against  the  defendants,  who 
claimed  some  estate  or  interest  in  the  property  adverse  to  him, 
for  the  purpose  of  determining  such  adverse  claim,  estate  or 
interest  Before  Douglass  and  wife  appeared  in  answer  to  the 
summons  in  the  case,  David  Calderwood  petitioned  to  be 
allowed  to  intervene  by  uniting  with  them  in  defense,  on  the 
ground  that  he  had  contracted  to  purchase  of  them  an  undi- 
vided half  of  their  interest  in  the  premises  for  a  certain  con- 
sideration, a  part  of  which  he  had  paid.  This  petition  was 
granted,  and  thereupon  Douglass  and  wife  and  Calderwood 
tmited  in  an  ai^swer  traversing  the  material  allegations  of  the 
complaint  and  also  pleading  some  affirmative  matters  in  bar  of 
plaintiff's  right  to  maintain  the  action.  Some  time  after  this, 
on  their  application,  the  place  of  trial  was  changed  to  the 
District  Court  of  the  Third  Judicial  District,  in  and  for  the 
Comity  of  Alameda,  in  which  latter  district  and  county  the 
canse  was  bronght  on  for  trial  by  the  plaintiff  in  the  absence 
of  the  defendants.  The  cause  was  submitted  to  the  Court 
npon  the  pleadings  and  evidence  produced  by  the  plaintiff, 
hereupon  a  judgment  and  decree  was  rendered  for  the  plain- 
tiff in  accordance  with  the  prayer  of  the  complaint  After 
this  Donglass  and  wife  and  Calderwood  gave  notice  of  their 
intention  to  move  for  a  new  trial,  on  the  grounds:  Kist,  Of" 
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Burprise,  against  which  ordinary  prudence  could  not  have 
guarded.  Second,  Of  the  insuJBciency  of  the  evidence  to 
justify  the  decision  of  the  Court;  and  Third,  That  such  decision 
was  against  law. 

The  motion  being  denied,  Douglass  and  wife  and  Calderwqod 
appealed. 

I.  The  mattere  of  surprise  specified  were  alleged  to  be,  in 
the  first  place,  that  the  pleadings  and  proceedings  in  the  cause 
were  transmitted  from  the  Court  in  which  the  action  was  com- 
menced to  the  District  Court  in  and  for  Alameda  County  by 
the  procurement  of  the  plaintiff^s  attorney  after  the  order 
changing  the  place  of  trial  was  made;  and,  in  the  second 
place,  that  the  testimony  of  a  witness  for  the  plaintiff  as  to 
the  nature  of  the  plaintiff's  possession  of  the  premises  was 
not  true,  by  reason  whereof  the  defendants  were  taken  by 
surprise. 

The  appellants  claim  that  by  the  rules  and  practice  of  the 
District  Court  the  party  moving  the  change  of  venue  was  the 
party  to  pay  the  costs  and  have  the  cause  duly  transferred  and 
placed  on  the  calendar  of  the  Court  to  which  it  was  ordered 
transferred  for  trial,  on  written  notice  to  the  opposite  party, 
and  that  if  the  appellants  failed  to  pay  the  costs  of  transfer 
and  to  have  the  pleadings  and  proceedings  in  the  cause  trans- 
ferred as  ordered,  the  plaintiff's  remedy  was  to  move  the 
Gk>urt  on  affidavit,  showing  the  laches  of  the  appellants,  and 
thereon  obtain  an  order  vacating  the  order  changing  the 
venue. 

We  are  not  advised,  by  the  transcript  of  the  record,  of  any 
such  rules  or  practice.  We  cannot  presume  the  existence  of 
any  particular  rules  or  practice  of  the  District  Court  in  such 
cases.  The  appellants  claim  a  positive  benefit  from  their  own 
premeditated  laches,  as  appears  by  the  affidavit  of  Calderwood 
submitted  on  the  motion  for  a  new  trial.  Calderwood  deposed 
that  some  time  after  the  order  of  transfer  was  made  the  plain- 
tiff's attorney  gave  him  verbal  notice  requesting  him  and  his 
co-defendants,  Douglass  and  wife,  to  pay  the  costs  of  the  transr 
f er  of  ihe  cause,  when  he  stated  to  tiie  plaintiff  "  that  neither 
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the  defendants  nor  the  intervenor  wonld  pay  tiie  costs  of 
transfer  imlees  compelled  to.''  We  are  not  aware,  of  any  lav 
or  rule  of  Court  preventing  the  plaintiff  in  such  a  case  from 
doing  what  was  necessary  to  carry  into  effect  the  order  direct- 
ing the  transfer  of  the  cause  to  the  District  Oourt  in  and- 
for  Alameda  County  for  triaL  We  should  be  surprised, 
indeed,  to  discover  the  existence  of  any  such  law  or  rule,  and 
as  the  appellants  have  not  referred  us  to  any,  we  shall  presume 
none  exists. 

It  appears  from  the  affidavit  of  the  attorney  for  Douglass  and 
wife  that  the  plaintiffs  told  him  some  time  before  the  cause 
was  tried  that  it  would  be  tried  at  the  approaching  June  term 
of  the  District  Court  in  and  for  Alameda  County,  but  the 
defendants'  attorney  says  he  did  not  know  what  the  plaintiff's 
attorney  meant,  as  he  was  not  aware  at  the  time  that  the  order 
transferring  the  cause  for  trial  had  been  made.  The  attorney 
for  plaintiff  deposed  that  he  told  Calderwood  on  several  occa- 
doiis  that  the  plaintiff  was  determined  to  have  the  cause  tried 
at  said  June  term ;  also,  that  some  two  weeks  before  the  cause 
was  tried  he  asked  the  defendants'  attorney  if  he  intended  try- 
mg  the  cause  for  the  defendants,  informing  him  at  the  same 
time  that  he  had  ordered  the  papers  in  the  case  to  be  sent  to 
fte  District  Court  for  Alameda  County,  and  that  the  cause 
would  be  upon  the  calendar  for  the  June  term,  and  would  be. 
tried  during  such  term.  To  which  the  defendants'  attorney 
replied  that  he  had  not  been  paid,  or  if  not  paid  he  would  not 
try  the  cause. 

The  appellants  say  they  were  surprised  by  the  testimony 
given  upon  the  trial,  on  the  ground  that  the  same  as  to  the 
nature  of  the  plaintiff's  possession  of  the  premises  in  centre* 
versy  was  false  testimony.  The  affidavits  on  which  the  motion 
for  a  new  trial  was  made  do  not  sustain  the  allegation  that  such 
testimony  was  false. 

There  is  nothing  stated  in  the  affidavits  on  which  the  allega- 
tion of  surprise  against  which  ordinary  prudence  could  not  have 
guarded,  can  find  support  In  order  to  sustain  a  motion  for  a 
new  trial  <m  the  ground  of  surprise^  the  moving  party  must 
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couched,  the  jury  are  veiy  liable  to  misapprehend  its  true 
meaning,  and  the  defendant's  rights  be  prejudiced  thereby. 
(Grim.  Prac  Act>  Sec  400;  People  v.  Ramirez,  13  Cal.  172; 
People  V.  Williams,  17  CaL  148;  People  v.  Tharra,  17  CaL 
171;  People  v.  Levison,  16  Cal.  99,  100;  People  v.  King,  27 
CaL  516;  People  v.  Strong,  30  CaL  151;  People  v.  Shvler,  28 
CaL  490;  1  Greenl^af  on  Evidence,  Sec.  34;  3  Greenleaf  on 
Evidence,  Sec.  137,  and  note  3;  1  Starkie  on  Evidence,  482, 
483,  510;  Burrill  on  Circumstantial  Evidence,  181,  182.) 

J.  0.  McCullough,  AUomey-Oeneral,  for  the  People. 

The  presumption  is  that  the  Court  below  charged  in  accord- 
ance with  the  law.  (People  v.  Jocelyn,  29  CaL  663 ;  People  v. 
King,  27  Cal.  514.)  The  record  does  not  contain  the  evi- 
dence, and  without  it  it  will  be  presumed  that  the  charge 
related  to  the  case.  (People  v.  Levison,  16  Cal.  99 ;  People  v. 
Barry,  31  CaL  357.)  The  charge  refused  had  already  been 
given  in  substance  by  the  Court.  The  defendant  therefore 
sustained  no  injury. 

By  the  Court,  Cubebt,  0.  J. : 

The  defendant  was  indicted  for  the  murder  of  S.  M.  Simp- 
con,  alleged  to  have  been  committed  on  the  12th  of  May, 
1866,  at  the  County  of  San  Joaquin.  The  accused  was  tried 
and  found  guilty  of  murder  in  the  first  degree,  and  thereupon 
sentenced  to  be  executed. 

The  transcript  of  the  record  contains  no  portion  of  the  evi- 
dence given  at  the  trial.  The  only  alleged  errors  of  which 
we  can  take  notice  arise  from  the  diarge  of  the  Judge  to  the 
jury  and  the  refusal  by  the  Court  to  give  certain  instructions 
iWhich  counsel  requested  on  behalf  of  the  defendant 

The  party  who  asks  for  a  reversal  of  a  judgment  on  the 
ground  of  errors  committed  upon  the  trial  must  show  in  what 
the  errors  consist,  for  this  Court  will  not,  as  has  been  said, 
presume  error  unless  the  facts  from  which  such  a  presumption 
can  fairly  be  deduced  are  disclosed  by  the  record.     But  it  id 
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not  in  all  cases  neoessar j,  in  order  to  ascertain  that  a  fatal 
error  has  heen  oonmiitted,  that  the  evidence  should  be  before 
the  Court  of  review.  If  the  action  of  the  Conrt  of  which 
complaint  is  made  be  manifestly  erroneous  nnder  any  and 
every  conceivable  state  of  facts,  or  under  the  facta  and  circum- 
stances of  the  case  as  they  seem  to  have  been  assumed  by  the 
Court  that  tried  the  cause,  this  Court  will  not  hesitate  to 
review  sudi  action,  notwithstanding  the  evidence  may  not  be 
brought  before  us.  (People  v.  Levison,  16  OaL  98 ;  People  v. 
King,  27  CaL  614.) 

The  Court,  in  charging  the  jury,  assumed  that  the  evid^ioe 
implicating  or  tending  to  implicate  the  defendant  in  the  crime 
of  which  he  was  accused,  was  of  a  circumstantial  kind,  and 
elaborated  the  subject  of  circumstantial  evidence  at  great 
length  before  the  jury.  The  instructions  which  the  defend- 
ant's counsel  requested  the  Court  to  give  to  the  jury  were 
predicated  of  facts  and  circumstances  which  seem  to  have 
been  proved,  and  which  it  was  claimed  on  the  part  of  the 
people  warranted  the  jury  in  finding  the  defendant  guilty  of 
the  murder  of  Simpson,  while  on  the  part  of  the  defendant  it 
was  maintained  that  the  circumstances  in  proof  must  not  only 
all  concur  to  show  that  the  accused  committed  the  crime,  but 
that  ihey  were  inconsistent  with  any  other  rational  conclusion. 
We  are  therefore  to  assume  from  what  the  record  contains  that 
the  evidence  produced  against  the  defendant  was  of  facts  and 
circumstances,  from  which  it  was  the  province  of  the  jury  to 
deduce  the  proper  conclusion,  and  that  the  charge  of  the  Court 
relates  legitimately  to  the  case  as  it  stood  upon  the  evidence 
before  the  jury.     {People  v.  Barry,  31  CaL  357.) 

After  the  jury  had  been  charged  at  length,  the  defendant's 
counsel  requested  the  Court  to  instruct  them,  "that  in  order 
to  convict  the  defendant  upon  the  evidence  of  circumstances, 
it  is  necessary  not  only  that  all  the  circumstances  concur  to 
show  that  he  committed  the  crime  charged,  but  that  they  are 
all  inconsistent  with  any  other  rational  conclusion."  And, 
also,  in  these  words:  "It  is  not  sufficient  that  the  drcum- 
stances  proved  coincide  with,  account  for  and  therefore  render 
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probable  the  hypothesis  sought  to  be  established  bj  the  proee- 
cution,  but  thfey  must  exclude  to  a  moral  certainty  every  other 
hypothesis  but  the  single  one  of  guilt,  or  the  jury  must  find 
the  defendant  not  guilty.'*  These  requested  instructions,  with 
others,  the  Court  refused  to  submit  to  the  jury,  and  to  the 
denial  of  the  defendant's  request  his  counsel  duly  excepted. 

There  is  no  doubt  respecting  the  soundness  of  the  legal 
propositions  contained  in  the  two  instructions  above  set  forth, 
nor  of  their  pertinency  to  the  case  before  the  jury.  (8  GreenL 
Ev.,  Sec  137;  Burrill  on  Cir,  Ev.  181,  182;  1  Starkie  Ev. 
482,  483.)  But  the  action  of  the  Court  is  sought  to  be  justi- 
fied on  the  ground  that  the  import  of  these  requested  instruc- 
tions was  contained  in  the  general  charge  of  the  Court,  and 
that  as  the  jury  was  correctly  instructed  in  the  law  of  these 
requested  and  rejected  instructions  the  defendant  sustained  no 
injury  because  of  the  Court's  refusal  to  repeat  what  had  in 
substance  been  already  said.  We  have  carefully  examined  the 
general  charge  of  the  Court  with  the  view  to  ascertain  if  the 
.excuse  assigned  for  the  action  of  the  Court  is  well  founded, 
and  are  of  the  opinion  that  it  is  not.  The  general  charge 
comprehended  the  legal  propositions  contained  in  some  of  the 
instructions  which  were  requested  and  refused,  but  not  in 
those  embodied  in  the  instructions  above  set  forth.  We  have 
no  doubt  as  to  the  right  of  the  defendant  to  have  the  instruc- 
tions under  consideration  given  to  the  jury. 

Objections  are  made  by  the  defendant's  counsel  to  portions 
of  the  charge  of  the  Court  to  the  jury  which  we  shall  omit 
noticing  specifically  notwithstanding  we  are  of  the  opinion 
some  of  such  objections  are  not  entirely  without  just  grounds; 
but  they  can  be  avoided  upon  a  new  trial,  we  apprehend, 
without  pointing  them  out  further  than  to  say  that  it  would 
be  better  for  the  Court  to  avoid  assuming  any  material  fact  in 
issue  as  proved,  however  clear  to  the  mind  of  the  Judge  such 
fact  may  seem  to  be  established,  because  it  is  the  province  of 
the  jury  unaided  by  the  Judge  to  say  whether  a  fact  is  proved 
6r  otherwise. 

Judgment  reversed  and  a  new  trial  ordered. 
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P.  W,  FRATT  r.  R  B.  WOODWARD  et  ch..  Am  T.  W. 
FRATT  V.  R.  H-  BLOSSOM. 

Onauucvioii  or  Boundaxt  Lihss  oitkc  nr  Dnn. —  If  la  a  deed,  Um  M— i 
try  line  on  one  tide  of  the  land  conT«76d  U  deierlbed  as  nuu&taiff  from  • 
glren  monument  easterly  to  a  creek  parallel  wltb  the  ■onthem  line  of 
•Bother  traet  of  land,  and  tnefa  loathem  line  of  the  othtr  traet  «t  laaA 
ii  Bot  a  itrafgfat  line»  hot  meanderg,  then  tht  boundary  lino  deocrlbed  la  tha 
deed  will  ran  parallel  with  the  other  lino  la  Ita  meaad8rtng%  and  aot 
■traisht;  and  parallel  with  its  general  coono. 

lfi43nM  or  WOBD  *«lUanBLX.'*«— The  word  **  easterly,"  whoa  and  aloa% 
win  he  constrnod  to  mean  dne  eaat,  bot  when  other  wordo  aia  oaed  tat 
the  porpooe  of  qaallfylnc  Its  meaning;  It  meaao  praelaely  what  tha  fiiall(y> 
ing  worda  make  It  mean. 

XMnnmrfs  axd  Lnnw  haud  nr  DH».-«ne  law  will  preaoma  a  atfalght 
line  waa  Intended  la  a  dcscriptfoii  of  land  In  a  dead*  when  tha  call  la 
■imply  from  one  monnment  to  another ;  bat  when  the  call  is  from  a  monu- 
ment to  a  creek,  without  namhig  a  given  point,  tha  creek  la  not  a  moaameat 
la  the  ocnsa  of  that  rntow 

Una  HOTwaaa  ICowtncaim  orrair  ni  ▲  Dhd. —  fha  law  does  not  declare  im 
fBYor  ef  a  straight  line  between  monnmenti,  where  the  laagnagt  employed 
la  the  dead  shows  that  a  dliferent  line  waa  Intended. 

Imnisic    BriDaNca    ni    casb    of    Ambiouqus    Dascamfoir^— A   hooadaiy 
Uae  deserfbed  In  a  deed  aa  commencing  at  a  tree  and  ^'thenee  nnmlBC 
paralM  wtCh  fha  aoathara  IhM  «f  said  AaMopt 
[2191 
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to  th«  surrey  of  the  same  made  by  the  United  States  Snireyor-General  for 
said  States  to  said  Antelope  preek,"  Is  not  repngnanC  nor  ambijcuoas,  and 
evidenoe  aUimd€  is  not  admissible  to  show  that  a  straight  line  was  Intended 
parallel  with  the  general  coarse  of  said  southern  lino  ot  said  Antelope 
Banch. 

lfa4NXN0  OF  99OT  %P9afumi  /  1f^** t^'^f'  fOiaieMtteal  definition, 
"•parallel  ltSei-^^^«tr^At  lue»/bntlh'vokfaioif  speech  Mont  boandaries, 
the  words  are  often  used  to  represent  lines  which  are  not  straight  but 
photographs  of  each  other,  apd  Coa^t%  In  passing  on  onestlons  of  boond- 
ariest  often  one  them  In  the  latter  sense. 

WoBos  ov  DraD^ — A  mere  matter  of  conTonlenos  or  tutto  cnanot  be  allowed 
.  «a  cfefrqie  ^the  anress  Imagav^oi  m  AfBSdLr  ''  ''  "    . 

Appeal  from  the  District  Court,  Sixtli^  Judicial  Districty 
Bacrameuto  County. 

Job  F.  Dye  had  a  gpant  oJT  land  made  -to  bim  by  tiie  Mead- 
can  Government,  vdiich  was  confirmed  by  the  United  States. 
On  the  19th  day  of  STovember,  1857,  he  entered  into  the  fol- 
lowing contract  with  Fratt  and  £ing,: 

**  Memorandum  of  a  contract  made  this  day  between  J.  F. 
Dye  of  the  first  part,  and  Francis  W,  Fratt  and  Thomas  F. 
JSSing'  of  the  second  'part,  to  wit:  The  said  J.'  F*  Dye  'does 
agree  to  sell  to  die  second  party  eight  thouaand  acres  of  land, 
more  or  less,  as  may  be  fo^md  to  be  contained  within  the 
boundaries  as  described.  To  commence  at  the  mouth  of  Ante- 
lope Creek;  thence  running  up  the  Hiver  Sacramento  to  the 
old  wood  yard  to  a  sycamore  tree,  marked  with  four  notehes; 
tiie&ce  parallel  witfi  J.  F.  Dye^s  south  line  to  Antelope  Cfeek; 
thence  up  the  centre  of  Antelope  Creek  to  a  large  oak  tree, 
about  three  hundred  and  fifty  yards  below  the  mouth  of  a 
slough  running  out  of  Antelope  Creek  through  the  prairie 
emptying  in  the  Antelope  again;  thence  east  running  parallel 
widi  J.  F.  Dye's  south  line  to  J.  F.  Dye's  eastern  boundary 
line,  as  surveyed  by  order  of  the  Surveyor-General;  liience 
souflierly  to  J.  F.  Dye's  southeast  comer;  thence  to  the  place 
of  banning.  Also,  to  deliver  five  hundred  head  of  branded 
cattle,  laige  and  small,  as  they  may  come.  Provided  tiiat  the 
party  of  the  second  pay  unto  the  said  J.  F.  Dye  twentjyHUZ 
thousand  doUara." 

'On  die  24di  di^  Of  November,  ISST,  hie  executed  te'said 
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Fratt  and  King  a  deed  of  the  land  Containing  the  f  ollowixlg 
description: 

^AIl  the  certain  lot^  piece  or  parcel  of  land  situate^  lying 
and  being  in  the  County  of  Tehama,  State  of  California^  and 
known  and  designated  aa  follows:  All  that  certain  tract  or 
parcel  of  land  being  a  part  of  what  is  known  as  the  Antelope 
Banch,  lying  upon  the  eastern  side  of  the  Sacramento  Biyer^ 
and  beginning  at  a  pjint  on  the  eastern  bank  of  the  Sacra- 
mento Eiyer  at  the  Junction  of  Antelope  Creek  with  said 
river;  thence  following  the  meanderings  of  said  river  north- 
erly to  a  sycamore  tree,  with  four  notches,  standing  on  th& 
east  bank  of  said  river  above  an  old  wood  yard  at  a  point 
about  one  and  a  half  miles  in  a  direct  line  from  said  point  of 
beginning;  thence  running  easterly  parallel  with  the  southern 
line  of  said  Antelope  Ranch,  according  to  the  survey  of  the 
same^  made  by  the  United  States  Surveyor-General  for  said 
State,  to  said  Antelope  Creek;  thence  up  the  centre  of  said 
Antelope  Creek  to  a  point  about  four  and  a  half  miles  up  said 
creek,  above  where  the  said  line  strikes  the  same,  to  an  oak 
tree  on  the  eastern  bank  of  said  creek  marked  with  three 
notches;  thence  parallel  with  said  southern  line  to  the  eastr 
em  line  of  said  ranch,  according  to  said  survey,  and  thence 
down  the  said  eastern  line  to  the  southeastern  comer  of  said 
ranch,  and  thence  along  the  southepi  line  of  said  ranch  to  the 
point  of  beginning,  containing  eight  thousand  acres.'^ 

The  land  conveyed  was  a  portion  of  the  grant  which  wa» 
sometimes  called  the  '^Antelope  Hanch/'  The  i^aintifF^ 
before  the  commencement  of  these  actions,  had  succeeded  to* 
all  the  rights  of  King  in  the  premises.  On  the  26th  day  of 
November,  1862,  Dye  conveyed  to  the  defendants,  Woodward 
et  al.,  the  whole  of  the  "Antelope  Ranch,**  excepting  from  the 
deed  the  tract  of  land  previously  conveyed  to  Fratt  and  King, 

The  official  survey  of  the  grant,  or  the  "Antelope  Ranch,** 
had  not  been  made  when  the  deed  to  Fratt  and  King  was  exe- 
cuted, and  was  not  confirmed  until  some  time  in  1858.  By 
siud  official  survey  this  southerly  line  was  not  straight,  t>ut  a 
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succession  of  straight  lines,  forming  what  is  called  a  broken 
line.  Fratt  claimed  that  the  line  described  in  his  deed  as 
commencing  on  the  bank  of  the  Sacramento  Biver  at  a  syca- 
more tree  with  four  notches,  and  ^^  thence  running  easterly 
parallel  with  the  southern  line  of  said  Antelope  Banch  *  * 
to  said  Antelope  Creek,'*  was  not  a  straight  line,  but  should 
run  parallel  with  the  southern  boimdary  line  of  the  Ante- 
lope Kanch  as  the  same  changed  its  course.  By  the  lat- 
ter claim  he  would  get  more  land  than  he  would  by  having 
a  straight  line.  He  commenced  two  actions  in  May,  1865,  in 
Tehema  County;  one  against  Blossom,  in  ejectment,  to  recover 
possession  of  the  land  in  dispute,  and  the  other  against  Wood- 
ward et  al.,  to  recover  damages  for  an  alleged  trespass  in  cut- 
ting trees  on  the  same  land.  Blossom  was  the  tenant  of 
iWoodward  et  al.,  who  appeared  in  the  action  against  him,  and 
asked  for  affirmative  relief.  The  place  of  trial  was  afterwards 
changed  to  Sacramento  County.  On  the  trial  in  the  Court 
below,  evidence  was  received  tending  to  show  that  Fratt  and 
Dye^  at  the  time  of  and  after  the  execution  of  the  deed  to 
Fratt  and  Bjng,  understood  the  line  in  dispute  to  be  a  straight 
line.  Antelope  Creek  and  the  Sacramento  Biver  each  run  in 
a  southwesterly  direction.  The  creek  is  several  miles  east  of 
the  river.  The  actions  were  tried  before  the  Court^  and  tt 
was  stipulated  that  the  evidence  taken  in  either  cause  should 
be  read  and  used  in  the  other.  Plaintiff  recovered  judgment 
in  each  action,  and  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

O.  F.  (6  W.  H.  Sharp,  for  Appellants, 

The  line  claimed  by  defendants  is  a  straight  line,  and  upon 
this  fact  alone  defendants  were  entitled  to  recover.  The  line 
from  the  sycamore  tree  to  the  creek  is  a  straight  line,  because 
the  law  presumes  it  to  be  so.  All  lines  are  construed  to  be 
straight  ones,  unless  expressly  controlled  by  the  deed.  (3 
Wash.  Eeal  Prop.  632.)  Where  a  line  is  to  run  between  two 
monuments,  a  straight  line  is  conclusively  presumed.  (AUen 
y.  Kingshurj/j  16  Pick.  235;  Jackson  v.  Reeves,  3  Caine,  293.) 
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The  iiMmtunentB  are  the  qrcamore  tree  and  the  creek.    Where 
a  line  oominenoea  to  run  from  a  fixed  monnment  on  a  given 
line  to  another,   it  must  oontinue  in  the   same  direction. 
{Dawes  ▼•  Prentice,  16  Pick.  435.)    Thia  line  commences  from 
the  sycamore  tree  and  mns  east    Where  a  direction  is  given, 
a  due  direction  is  presumed,  unless  controlled  hj  the  deed. 
{Boworlh  V.  Danzien,  26  OaL  296.)    By  extending  this  line 
due  east  would  render  it  a  straight  line.    It  will  be  preeumed 
straight  because   it  is  to  run  parallel     Parallel  lines  are 
straight  lines.   (Davies'  L^gendre^  15.)  Parties  using  scientific 
words  are  bound  to  know  the  meaning  of  them.     {Morrison  v. 
Wilson,  30  CaL  344.)    The  language  of  the  parties  in  the  deed 
shows  that  a  strai^t  line  was  intended.     Whenever  running 
their  courses  by  a  river  or  other  irregular  line^  they  use  ap- 
propriate words  denoting  that  intention,  as  ^*  meanderings/' 
or  ''up  the  centre,'^  the  law  will  presume  a  line  run  by  an 
irregular  line  would  follow  its  meanderings,  etc    The  parties 
expressing  the  presumption  of  the  law  as  to  irregular  lines,  all 
other  lines  must  be  construed  strai^t     Expressio  unius  est 
exdusio  aUerius.     Parallels,  like  all  other  terms  in  seience, 
have  well  and  clearly  defined  meanings.     They  are  straight 
lines,  equidistant  from  each  other.     (Davies'  Legendre,  15.) 
And  this  meaning  of  this  term  has  received  a  judicial  interpret 
tation,    {Croghan  v.  Nelson,  3  How.  U.  S.  196.)    The  call  for 
parallel  can  be  stricken  out  as  falsa  demonstraiio,  if  it  is  in- 
consist^t  with  the  f>ther  calls  in  the  deed.    That  it  is  incon- 
sistent with  every  call  in  the  deed,  if  plaintifiPa  theory  ia 
correct,  we  have  .abundantly  shown.     Striking  out  parts  of 
description  is  of  very  frequent  occurrence.     (2  Parson's  Con- 
tractSy  17.)     Words  necessary  to  ascertain  the  premises  must 
be  retained,  but  those  not  necessary  for  that  purpose  may  be 
rejected     (4  Mass.  206;  6  Peters,  328.)     If  some  part  is 
inapplicable  or  untrue,  and  enou^  remains  to  show  what  was 
intended,  the  deed  must  be  upheld,  and  the  false  and  uncertainr 
part  rejected.     (19  Wend.  175;  2  Johns.  471;  2  Mass.  888; 
&  Mass.  355.      The  case  of  Magoun  v.  Ltbpham,  21  Pick.  185, 
com^jletely  covers  this  question. 
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B.  0.  Clark,  for  Bespondent. 

It  ifi  contended  for  the  appellants  that  the  word  ^easterly" 
means  dne  east  This  wonld  be  true  if  there  was  nothing  else 
to  vary  or  control  the  line,  and  if  the  parties  intended  such  to 
be  the  meaning  of  the  word^  in  the  connection  in  which  they 
used  ity  for  it  is  conceded  in  Morrison  ▼.  Wikon,  80  CaL 
844,  that  parties  to  a  contract  may  give  "any  meaning  they 
please  to  the  terms  nsed  by  tJiem,  and  that  snoh  meanings 
when  ascertained,  shall  be  tsJcen  to  b^  the  true  meaning  of  the 
word,  so  far  as  that  contract  is  concerned.  The  word  "  east- 
erly "  is  not  the  controlling  word  in  the  call,  but  is  itself  con- 
trolled by  the  words  "parallel  with  the  southern  line  of  iJie 
ranch  as  surveyed,"  etc  Any  line  starting  from  the  sycamore 
tree,  and  mnning  any  conrse  between  northeast  and  sonth- 
east,  would  satisfy  the  call  "  easterly,"  but  there  could  be  but 
one  line  that  would  satisfy  the  other  portions  of  the  call,  and 
that  line  must  be  parallel  with  the  southern  line  of  the  ranch 
as  surveyed.  Courses  and  distances  in  a  call  always  give  way 
to  monuments,  either  natural  or  artificial.  Defendants  claim 
that  the  southern  line  of  the  ranch  is  a  crooked  line,  and  must 
be  reduced  to  a  straight  line,  representing  its  general  course, 
and  then  a  parallel  run  to  the  straight  line  thus  obtained, 
because  it  is  impossible  to  run  a  parallel  to  a  crooked  or 
curved  line.  This  position  has  been  declared  to  be  untenable 
by  this  Court,  and  the  rule  settled  in  favor  of  respondent,  in 
Eicka  V,  Coleman,  26  Cal,  142.  The  line  to  be  run  in  that 
case  was  "one  league  or  five  thousand  varas  parallel  with  the 
Cosumnes  river."  The  Court  say:  "We  think  the  plain  con- 
struction of  the  call  for  the  third  line  is  that  it  is  to  run  par- 
allel with  the  river  in  all  its  meanderings,  and  not  partiUel 
with  its  general  course.  This  is  the  obvious  import  of  the 
terms  parallel  with  the  Cosumnes  Elver.  No  other  line  can  be 
said  to  be  parallel  with  the  river/'  This  authority  would  seem 
to  be  conclusive  in  our  favor.  It  authoritatively  establishes 
the  fact  that  a  parallel  can  be  run  to  a  crooked  or  broken  or 
curved  line,  and  in  a  proper  case  requires  it  to  be  done.    Kow 
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two  lines  equal  in  all  their  parfs  mttst  be  equal  as  a  vhole^ 
and  two  lines  parallel  in  all  tiieir  parts  must  be  parallel  lines. 
The  case  of  Van  Gordon  v.  Jaehsan,  6  John.,  required  the 
lines  of  a  patent  to  be  mn  curved  or  crooked,  and  the  jndg^ 
ment  of  the  Court  below,  which  required  the  lines  to  be  run 
straight,  was  reversed* 

Robinson  £  Dunlap,  also  for  Respondent 

The  second  call  in  the  deed  says :  ^  Easterly,  parallel  with 

the  southern  boundary,",  etc.  What  would  be  more  natural 
than  to  say  easterly,  when  starting  from  a  west  line,  to  run 
parallel  with  a  southern  line,  to  show  that  they  were  to  turn 
to  the  right,  instead  of  the  left.  This  of  itself  would  be  suf- 
ficient to  account  for  the  word  easterly  appearing.  Now  if 
they  had  said,  "  easterly  to  Antelope  Oreek,*^  there  would  have 
been  no  difficulty  —  it  would  have  been  a  straight  line,  and 
would  not  have  been  helped  with  a  deffinition,  but  they  add 
the  words,  "  parallel  to  the  southern  line,"  etc  This  limits 
the  course  to  a  line  parallel  with  another  line,  at  whatever 
point  of  the  compass  that  might  be.  This  oould  not  be  the 
line  already  run ;  because  that  was  run  northerly,  thereby  des- 
ignating the  west  line  of  the  ranch,  and  the  parallel  is  to  be 
to  the  southern  line.  Again,  the  last  call  of  the  deed  starts  at 
the  southeast  comer  of  the  ranch,  and  runs  along  the  southern 
line  of  the  ranch  to  the  place  of  beginning.  ,  There  they  ex- 
pressly state  what  they  understand  by  this  southern  line  of  the 
grant  or  ranch.  This  line  is  fixed  by  the  survey  of  1857,  and 
it  is  a  monument,  and  cannot  be  moved.  If  we  establish  the 
law  to  be  that  a  parallel  line  is  to  be  one  equidistant,  without 
any  regard  to  direction,  then  the  construction  of  this  deed  is 
plain.  In  Williams  v.  Jackson,  5  J.  R.  505-6,  the  Court  hold 
that  the  line  should  be  run  so  as  to  be  equidistant  at  every 
part,  and  whatever  the  course  or  angle,  it  seems  to  make  no 
difference.  In  Jackson  v.  Bogardus,  5  J.  R.  441,  the  Court 
holds  that  in  running  the  lines  they  should  be  run  at  points 
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equidistant  from  tho  pointB  or  planes  mentioned^  or  in  other 
words^  parallel  with  certain  orooked  lines.  The  case  of  Penn  v. 
Baltimore,  1  Yeseji  Sen.  452,  decides  the  same  point,  and  holds 
the  parties  to  a  crooked  parallel.  These  cases  are  referred  to  as 
showing  good  argument  and  authority  for  our  theory  of  this 
survey,  that  a  parallel  line  means  one  equidistant  from  the 
southern  line  of  the  ranch  as  surveyed  in  1857,  and  by  which 
we  purchased.  A  straight  line  is  only  presumed  when  two 
monuments  are  given,  and  the  line  is  from  one  to  the  other 
without  any  other  direction.  In  this  case  there  is  but  one 
monument  which  is  fixed  as  a  terminus  of  the  line,  to  wit,  the 
sycamore  tree.  The  other  end  of  the  line  is  to  strike  Ante- 
lope Greek  at  some  point  between  its  mouth  and  the  oak  tree 
with  three  notches,  which  is  five  or  six  miles  therefrom,  and 
which  forms  the  northwest  comer  of  the  survey  or  call  of  the 
deed.  Now  to  find  the  particular  point  on  i^e  creek  where 
the  line  is  to  strike.  The  call  of  the  deed  says  you  must  run 
a  particular  course,  to  wit,  parallel  to  the  southern  line  of  the 
survey.  This  takes  away  any  presumption  of  a  straight  line 
between  monuments,  because  a  course  is  given,  and  it  lacks  a 
monument  at  one  end,  which  can  only  be  found  by  following 
the  given  course. 

By  the  Court,  Sanbebson,  J. : 

The  only  point  involved  in  these  cases  is  answered  by  the 
case  of  Hicks  vl  Coleman,  25  Cal.  143.  In  that  case  the  third 
call  or  line  in  the  deed  was  expressed  in  these  words:  ''On 
the  south  or  southeast  by  a  line  that  runs  one  league,  or  five 
thousand  varas  parallel  with  the  Cosumnes  Biver."  The  lan- 
guage which  describes  the  second  line  in  the  deed  from  Dye 
to  Fratt  and  King,  and  upon  the  true  meaning  of  which  these 
cases  turn,  is  as  follows :  ^^  Thence  running  easterly  parallel 
with  the  southern  line  of  said  Antelope  Ranch,  according  to 
the  survey  of  the  same,  made  by  the  United  States  Surveyor- 
General  for  said  State,  to  said  Antelope  Creek.*' 

In  Hicks  v.  Coleman,  the  land  was  bounded  on  one  side  by 
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the  Consiuniies  Biver^  of  which  the  oourae  was  not  straight,  but 
meandering;  and  the  question  wa%  whether  the  line  upon  the 
opposite  side,  and  which  the  deed  described  as  parallel  to  the 
river,  was  to  be  a  straight  line  parallel  with  the  general  course 
of  the  river,  or  a  line  with  the  same  windings  or  curves  as  the 
river.  We  said:  ^^We  think  the  plain  construction  of  the 
call  of  the  third  line  is,  that  it  is  to  run  parallel  with  the  river 
in  all  its  meanderings,  and  not  parallel  with  its  general  course. 
This  is  the  obvious  import  of  the  terms  ^parallel  with  the 
Gosumnes  Eiver.'  Ko  other  line  can  be  said  to  be  parallel 
with  the  river.*' 

The  only  difference  between  the  language  of  the  call  in  this 
case  and  the  language  in  Hicks*  case,  lies  in  the  use  of  two 
descriptive  terms  instead  of  one.  In  the  latter  case  Uie  word 
"  parallel  **  only  is  used,  while  in  the  former  the  words  "  east- 
erly parallel"  are  used;  but  this  does  not  vary  the  result;  on 
the  contrary  the  result  is  the  same  as  it  would  have  been  had 
the  word  "  easterly  **  been  omitted.  No  man  looking  at  the 
map  would  hesitate  to  say  that  the  Sacramento  River  consti- 
tutes the  western  boundary  of  the  Antelope  Banch,  and  the 
junction  of  the  Antelope  Creek  with  the  river  its  southwest 
comer,  and  the  line  running  from  the  jimction  eastward  its 
eouthem  boundary.  That  such  was  the  understanding  of  both 
Dye  and  Fratt  is  manifest  from  their  testimony  as  well  as  the 
general  reference  to  the  location  of  the  Antelope  Banch  made 
at  the  commencement  of  the  description  in  the  deed,  where  it 
18  spoken  of  as  lying  upon  the  eastern  bank  of  the  Sacramento 
River.  They  start  at  the  junction  and  run  thence  "north- 
erly,** following  the  meanderings  of  the  river,  to  a  sycamore 
tree.  Here  they  rest,  and  as  they  do  not  propose  to  follow 
the  river  any  further,  but  to  take  a  line  leading  from  it,  they 
designate  the  general  direction  of  the  new  line  as  "easterly,** 
that  is  to  say,  to  the  eastward  of  the  river.  It  is  true,  as 
claimed  by  counsel  for  appellants,  that  the  word  "easterly** 
when  used  alone  will  be  construed  to  mean  due  east;  but  that 
18  a  rule  of  necessity,  growing  out  of  the  indefiniteness  of  the 
term,  and  has  no  application  where  other  words  are  used  for 
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already  intimatedi  does  not  seem  to  stand  in  need  of  any 

explanation. 

There  is  no  force  in  the  argament  of  oonnsel  for  appellantB 
founded  on  mathematical  definitions.  By  definition^  parallel 
lines  are  undoubtedly  straight  lines;  but  in  common  speech 
about  boundaries,  or  in  a  geographical  sense^  the  words,  as 
we  all  know,  are  often  used  to  represent  lines  which  are  not 
straight  but  are  the  photographs  of  each  other.  The  teim  is 
used  for  the  want  of  a  better  and  not  because  it  in  all  respects 
fits  the  use  to  which  it  is  applied.  Even  counsel,  in  arguing 
this  case,  and  we,  in  considering  it,  have  employed  the  word 
in  this  latter  sense,  and  so  have  other  Ck>urts  before  us,  in 
passing  upon  like  questions.  {Jiickson  y.  Lucett,  2  Caines,  368 ; 
WiUiofms  v.  Jackson,  5  Johns.  .506;  Winthrop  v.  Cvrtis,  8 
Greenleaf,  103-110.)  It  is  so  used  to  avoid  a  circumlocu- 
tion, and  while  such  use  is  not  technically  exact,  it  is  not 
obscure,  and  there  is  no  difficulty  in  understanding  what  is 
meant.  Nothing*  is  more  common  than  to  speak  of  bounda- 
ries which  are  not  straight  as  being  parallel. 

Nor  is  there  any  force  in  the  argament  founded  upon  tlie 
idea  that  parties  in  selling  or  buying  land  are  more  likely  to 
measure  by  straight  lines  than  by  broken  or  curved,  on  the 
ground  that  the  former  are  more  convenient  for  the  purposes 
of  fencing  and  cultivation.  Doubtless  straight  lines  are,  the 
most  convenient  for  those  purposes,  and  ceteris  paribus,  that 
circumstance  would  be  entitled  to  weight;  yet,  according  to 
Hogarth,  curved  lines  are  more  beautiful  than  straight,  and 
there  is  no  reason  why  parties  may  not  measure  land  by  them 
if  they  choose  to  do  so;  at  all  events,  a  mere  matter  of  con- 
venience or  taste  cannot  be  allowed  to  overrule  the  express 
language  of  a  deed. 

Judgment  and  orders  affirmed. 

Mr.  Justice  Bhodbb  did  not  express  any  opinion. 
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WALTER  BL  TOMPKINS  v.  DAVID  MAHONET. 


Imnueriuiis  10  Jxmi^ — It  to  not  error  Cor  tho  Gonrt  to  nfnoo  to 
tho  JIIX7  npon  a  point  in  relatSon  to  which  there  it  no  erldence. 

Riw  Trial. —  A  new  trial  will  not  he  granted  on  aceoont  of  the  glvlnt  ei 
bietreetlotta  te  the  joey  whleh  eooM  not  haie  Injnred  the  pMty  eoa- 


Amusiov  OF  Brmnrcs. —  If  a  complaint  In  an  action  to  reeorer  monej  for 
Icfil  eerrleee  ie  general  in  Ita  lengwege,  and  the  defendant  Jemendi  and 
reedTea  a  Ull  of  partlcQlan,  he  cannot  ohject  to  the  edmleelon  of  erldence 
under  It 

Cntnorf  uvoN  Wnir  ow  Bhotoi,  amd  17in>ncAKiH0  THnraoir.^ — The  Judge  of 
the  United  Btatee  Dietrlct  Conrt  for  the  Dfatrict  of  Oregon  haa  no  anthority, 
while  holding  the  Circolt  Conrt  of  tte  Uhlted  Btatea  for  the  DIetrict  of 
Ceilfomla,  to  sign  a  dtatlen  npon  a  writ  of  error  from  the  BdpreeM  Coort 
of  the  United  Statee  to  the  Supreme  Ooort  of  this  State,  nor  hae  he  author* 
ttj  to  take  and  approre  of  the  eecuilty  required  in  order  to  make  the  writ 
ef  error  a  evpereedeaa  and  operahi  aa  a  atajr  of  eoneatlon  npon  the  )iid#> 
Bcnt  to  he  reviewed. 

Appsal  from  the  District  Court,  Fifteenth  Judioia]  District^ 
City  and  County  of  San  Francisco. 

The  following  is  a  copy  of  the  complaint  in  this  action: 
''  The  plaintiff  complains  of  the  defendant^  and  for  cause  of 
action  herein  alleges,  that  prior  to  the  commencement  of  this 
init  the  plaintiff  rendered  services  to  the  defendant,  as  the 
attorney  of  and  for  the  defendant^  upon  his  retainers,  in  the 
prosecution  and  defense  of  divers  causes,  suits,  and  business  of 
and  for  the  defendant,  and  in  counselling  and  advising  him,  at 
his  request,  and  for  divers  journeys  and  other  attendances  in 
snd  about  the  business  of  the  defendant,  at  his  request.  And 
this  plaintiff  further  alleges  that  the  said  services  were  reason- 
ably worth  the  sum  of  thirty  thousand  dollars,  which  sum  the 
defendant  undertook  and  promised  to  pay,  and  the  same  is  still 
due  and  impaid,  and  due  demand  thereof  was  made  by  the 
plaintiff  of  the  defendant  Wherefore  plaintiff  prays  judg- 
ment against  said  defendant  for  said  sum  of  thirty  thousand 
dollars,  with  interest  thereon  from  the  time  of  the  eommenoe* 
ment  of  this  suit,  and  for  his  costs  herein.'* 

The  defendant  objected  to  any  evidence  being  received  in 
tte  action,  for  the  reason  that  the  complaint  did  not  state  facte 
loffident  to  oonstitate  a  eauae  of  action.    The  Court  overruled 


t82  TqiLPSXSB  v.  Mahoioex.'  [Sup.  Ct 


Opinion  oX  t)^e  Court  —  flawyer,  J. 


the   objection.     The  plaintiff   recovered   judgment,   and   the 
defendant  appealed. 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

John  B.  Fdton,  and  Theodore  H.  Eiitell,  lot  Appellant. 

EaU  McAUisler,  for  Bespondaat 

By  the  Courts  Sawtxb,  J.: 

This  is  an  action  *to.  recover  the  .valae  of  pnifesBional  ser- 
vices rendered  bj  plaintiff  as  an  attorney  at  law  to  defendant. 
The  Court  refused  to  give  to  the  jury  the  following  instmc- 
tion  asked  by  defendant:  ^^ If  the  jury  find  that  there  was  a 
mutual  understanding  between  plaintiff  and  defendant  that 
onjy  in  the  event  of  recovering  to  the  ertent  of  the  exterior 
boundaries,  and  finally  securing  those  outside  lands,  the  plain- 
tiff was  to  receive  as  hi^  compensation  a  portion  of  the  profits, 
either  in  land  or  its  worthy  from  the  plaintiff,  then  plaintiff 
would  not  be  entitled  to  recover  in  this  suit  fees  for  that  ser- 
vice in  event  of  failure  so  to  recover  the  lands.*'  The  Court, 
at  request  of  plaintiff,  stated  substantially  to  the  jury  that 
such  an  agreement  as  referred  to  in  the  said  instruction  refused 
was  void  under  the  Statute  of  Frauds  unless  in  writing,  and 
added:  **But  if  you  find  there  was  such  an  agreement  in 
writing,  then  the  plaintiff  cannot  recover  in  this  action  for 
such  services  unless  its  terms  have  been  performed,  abrogated 
or  modified."  The  refusal  of  the  defendant's  instruction,  and 
the  charge  to  the  jury  that  such  an  agreement  would  be  void 
under  the  Statute  of  Frauds  unless  in  writing,  are  the  rulings 
principally  relied  on  to  reverse  the  judgment  We  shall  not 
discuss  the  question  whether  there  would  have  been  error  in 
the  action  of  the  Court  had  the  evidence  been  different;  for 
we  think  the  respondent  clearly  right  in  the  position,  that 
there  is  no  evidence  in  the  record  requiring  any  instruction  at 
ail  OB  the  point.  It  afiirmatively  appears  that  the  reeord  oon- 
tains  all  the  evidence  on  the  point,  and  there  is  no  evid^iiee 
which  would  justiiy  a  jiiry  uiider.  any  eiicuntftanoes  in  finding 
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8  contract,  cither  verbal  or  written,  of  the  character  referred 
to  in  the  instructions  refused  and  given,  to  which  the  excep- 
tions relied  on  relate.  The  plaintiff  and  defendant  both  testi- 
fied as  witnesses  on  their  own  behalf.  The  plaintiff  expressly 
denies  any  such  contract.  The  defendant,  at  the  close  of  his 
testimony  in  chief,  says:  "At  a  meeting  in  Sharp's  office, 
where  Sharp,  Tompkins,  Bergen  and  myself  were  present, 
Sharp  demanded  that  I  should  make  deeds  to  himself,  Tomp- 
kins and  Bergen  of  interests  in  the  ranch,  claiming  that  it  was 
to  be  within  the  half  league.  I  refused,  and  told  them  I  was 
not  to  give  anything  within  the  half  leagua  After  we  went 
ont,  Tompkins  told  nie  I  did  righf  He  certainly  did  not 
state  or  intimate  any  contract  of  the  kind  in  this.  He  merely 
states  a  demand  of  Sharp,  in  the  presence  of  Tompkins,  and 
his  own  refusal,  and  that  after  Sharp  left,  Tompkins  said  he 
did  right:  But  upon  what  grounds  Tompkins  said  he  did 
right,  or  what  objects  he  and  Mahoney  had  in  view  at  the 
time,  does  not  appear.  There  is  certainly  nothing  here  incon- 
sistent with  Tompkins'  testimony. 

On  cross  examination  by  plaintiff's  counsel,  the  defendant 
testified  as  follows: 

"  I  want  to  know  what  evidence  has  Tomplans,  or  any  per- 
son, of  his  having  a  future  interest  in  this  rancho?*' 

"He  has  got  no  interest  in  this  rancho  except  an  implied 
verbal  understanding  witli  him  that  he  should  share  in  it.'* 

"Has  Tompkins  any  paper  now  to  that  effect?*' 

"No.** 

"You  were  quarreling  about  the  matter  of  fees?** 

"We  disagreed  about  the  prices  mariced  on  this  paper.'' 

"Why  were  you  disagreeing  about  those  figures  if  he  had 
an  interest  in  this  land?  " 

"I  told  him,  as  I  told  you,  I  always  had  it  in  my  mind  that 
ttp  to  the  decision  and  the  restitution  in  case  No.  5,  I  paid 
him  for  his  servicer,  and  T  tlioiight  he  was  satisfied,  and  all 
outside  of  that  was  to  be  considered  ais  property  acquired,  and 
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I  was,  as  I  supposed,  to  get  an  equal  share  witk  him  and 
Sharp/' 

This  is  all  the  testimony  of  the  defendant  upon  the  point. 
He  states  no  contract  with  Tompkins,  verbal  or  written.  He 
expressly  says  there  was  no  written  contract.  He  says, 
directly,  that  Tompkins  ^^  has  got  no  interest  in  this  ranclio^ 
except  an  implied  verbal  understanding  with  him  that  he 
should  share  in  it''  He  would,  perhaps,  like  to  have  it  inferred 
from  this  exception  that  there  was  some  sort  of  an  implied 
understanding,  although  he  seems  careful  not  to  say  directly 
that  there  was.  It  is  not  easy  to  understand  what  defendant 
means  by  "  Implied  verbal  understanding,"  introduced  by  way 
of  exception.  He  evidently  did  not  claim  that  there  was  any 
express  understanding,  and  there  could  be  no  contract  oi 
the  kind  supposed  unless  it  was  express. 

His  last  answer  merely  stated  what  he  had  before  said  to 
Tompkins  while  disputing  the  amount  of  his  diarges,  and 
afterwards  repeated  to  his  counsel.  It  affirms  nothing  as  a 
fact,  except  tiiat  he  had  so  stated  before.  Now,  if  there 
was  any  contract,  verbal  or  written,  upon  the  subject,  Tomp- 
kins and  Mahoney  are  the  very  jyarties  to  know  it,  and  Ifaho- 
ney  went  upon  the  stand  to  testify  in  his  own  behalf  —  to 
make  the  very  best  case  in  his  own  favor  that  the  facts  within 
his  knowledge  would  admit  of.  If  he  failed  to  state  categori- 
cally and  directly  that  there  was  a  contract  or  understanding 
upon  the  subject  favorable  to  himself,  or  what  the  contract 
was,  we  may  safely  conclude  that  there  was  none.  He  would 
not  leave  a  matter  so  important  to  his  interest  to  be  inferred 
from  hints  and  vague  inuendoes.  He  did  not  state  any.  Bliss 
also  testified  that  on  one  occasion  Mahoney,  in  the  presence  of 
plaintiff,  said  "  that  *  Tompkins  was  in  on  the  exteriors,'  and 
Tompkins  made  no  reply  thereto."  This,  in  connection  with 
the  testimony  that  Tompkins  devoted  several  years  to  the  ser- 
vice of  Mahoney  in  litigation  about  the  rancho,  without  any 
express  agreement,  as  to  compensation,  is  the  testimony  upon 
which  the  jury  was  expected  to  infer  the  contract  supposed 
in  the  instructions.     The  loose  and  vague  remarks  quoted  from 
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Ifahoiiej^s  testimony  and  the  other  alight  circamstances  appear- 
ing, if  there  was  nothing  to  the  contrary  in  the  record,  are 
wholly  insufScient  to  justify  an  inference  that  such,  a  C(mtract 
as  claimed  existed. 

The  Court  might  have  safely  instructed  the  jury,  that  upon 
the  testimony,  it  was  imnecessary  for  them  to  consider  the 
question.  Except  as  to  the  amoimt^  the  jury  found  the  only 
verdict  that  could  properly  have  been  found  on  the  evidence^ 
and  if  the  plaintiff  was  entitled  to  recover  at  all,  the  instruc- 
tions given  and  refused  could  not  affect  the  amoimt  The  case 
is  clearly  within  the  principle  of  Lyle  v.  Rollins,  25  OaL  438, 
and  Carpentier  v.  Oardiner,  29  CaL  160,  and  a  finding  upon 
the  evidence  in  this  record,  that  there  was  a  verbal  or  written 
contract  or  understanding  between)  the  plaintiff  and  defendant 
of  the  nature  indicated  in  the  instructi6ns  under  consideration, 
would  be  set  aside  as  unsupported  by  the  evidenca  It  could 
make  no  possible  difference  to  the  defendant^  therefore,  whether 
the  instructions  were  given  or  refused,  and  he  could  not  have 
been  injured.     (Terry  v.  Sickles,  18  OaL  429.) 

The  evidence  is  clearly  sufficient  to  justify  the  jury  in  find- . 
ing  for  the  plaintiff  to  the  amount  of  the  value  of  the  services 
rendered. 

The  complaint  is  sufficient  to  justify  the  admission  of  the 
evidence.  It  is  quite  general  in  its  language,  but  the  defend- 
uAj  as  he  was  entitled  to  do,  demanded  and  received  a  bill  of 
particulars. 

We  find  nothing  further  in  the  record  requiring  e(»nment| 
and  nothing  to  justify  a  reversal  of  the-  judgment 

Judgment  and  order  denying  new  trial  affirmed. 

After  the  decision  of  this  case  by  the  Supreme  Court,  and 
before  the  remittitur  had  been  issued,  die  Judge  of  the  Unated 
States  District  Court  for  the  District  of  Oregon,  who,  by  the 
request  of  one  of  the  Justices  of  the  Supreme  Court  of  the 
United  States,  was  holding  the  Circuit  Court  of  the  United 
States  for  the  District  of  California,  signed  a  citation  upon  a 
writ  ox  OTor  irom  the  Supreme  Court  of  the  United  States 
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to  the  Supreme  Court  of  this  State,  and  approved  of  the  seca- 
rity  required  in  order  to  make  the  writ  of  error  a  supersedecLs, 
and  operate  as  &  stay  of  execution  upon  the  judgment.  The 
Clerk,  for  the  reasons  above  stated,  refused  to  issue  the  remit- 
itur.  Kespondent's  counsel  thereupon  moved  the  Supreme 
Court  for  an  order  that  the  remittitur  issue. 


By  the  Court,  Sawtieb,  J.: 

Application  for  a  remittitur.  The  only  question  en  this 
application  is,  whether  the  Judge  of  the  United  States  District 
Court  for  the  District  of  Or^on,  while  holding  the  Circuit. 
Court  of  the  United  States  for  the  District  of  California,  upon 
the  request  of  the  Judge  of  the  Supreme  Court  of  the  United 
States  assigned  to  that  circuit  in  pursuance  of  the  Act  of  Con- 
gress, is  authorized  by  the  Acts  of  Congress  to  sign  a  citation 
upon  a  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  this  Court,  and  to  take  and  approve  of  the  security 
required  in  order  to  make  the  writ  of  error  a  supersedeas  and 
operate  as  a  stay  of  execution  upon  the  judgment  to  be  re- 
viewed. It  is  conceded  that  the  Judiciary  Act  of  1789  con- 
fers no. such  authority  upon  the  District  Judge^  for,  by  the 
express  terms  of  the  Act,  the  citation  must  be  "  signed  by  tfie 
Chief  Justice  or  Judge  or  Chancellor  of  the  Court  render- 
ing or  passing  the  judgment  or  decree  complained  of,  or  by  a 
Justice  of  the  Supreme  Court  of  the  United  States."  (1  &tsX. 
at  Large,  U.  S.,  86,  Sec  25.)  And  by  section  twenty-two  the 
security  is  to  be  taken  by  the  Justice  or  Judge  signing. the 
citation.  But  section  two  of  "an  Act  to  provide  Circuit 
Courts  for  the  Districts  of  California  and  Or^n  and  for  other 
purposes,"  approved  March  3,  1868,  provides,  that,  "There 
shall  hereafter  be  Circuit  Courts  held  for  the  Districts  of  the 
States  of  California  and  Oregon  by  the  Chief  Justice,  or  one 
of  the  Associate  Justices  of  the  Supreme  Court  of  the  United 
States  assigned  or  allotted  to  the  circuit  to  which  such  dis- 
tricts may  respectively  belong,  and  the  District  Judges  of  said 
district,  severally  and  respectively,  either  of  whom  shall  eon- 
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Btitate  a  quormn^  iiiiiich  Circuit  Oourts  and  the  Judges  thereof 
shall  have  like  powers  and  exercise  like  jurisdiction  as  other 
Circuit  Courts  and  the  Judges  thereof"  (12  Stat  at  Large, 
U.  S.,  794) ;  and  section  one  of  another  Act,  approved  on  the 
same  day,  provides  "  that  whenever  the  Judge  of  the  Supreme 
Court  for  any  circuity  from  disability,  absence,  the  accumula- 
tion of  business  in  the  Circuit  Court  in  any  district  within  his 
circuit,  or  from  his  having  been  of  counsel  or  being  interested 
m  any  case  pending  in  such  Circuit  Court,  or  from  any  other 
cause,  shall  deem  it  advisable  that  the  Circuit  Court  in  such 
district  shall  be  holdcn  by  the  Judge  of  any  other  circuit,  he 
may  request,  in  writing,  the  Judge  of  any  other  circuit  to 
hold  the  Circuit  Court  in  such  district  during  a  time  to  be 
named  in  such  request;  and  such  request  shall  be  entered 
upon  the  journal  of  the  Circuit  Court  so  to  be  holden.  And 
thereupon  it  shall  be  lawful  for  the  Judge  so  requested  to 
hold  the  Circuit  Court  in  such  district  and  to  exercise  all  the 
powers  of  the  Judge  of  such  circuit  within  and  for  such  dis- 
trict during  the  time  named  in  fiuch  request."  (lb.  768,  Sec. 
1.)  And  it  is  claim^sd  that  these  provisions  authorize  the 
District  Judge  of  Oregon,  while  holding  the  Circuit  Court  of 
the  United  States  for  the  District  of  California,  upon  the  re- 
quest of  the  Justice  of  the  Supreme  Court  of  the  United  States 
allotted  to  said  circuit,  or  of  the  Chief  Justice,  to  sign  citations 
and  take  security  upon  writs  of  error  from  the  Supreme  Court 
of  the  United  States  to  this  Court 

The  argument  is,  that  a  Justice  of  the  Supreme  Court  of 
the  United  States  is  the  Circui|;  Judge ;  that  a  Justice  of  the 
Supreme  Court  is  authorized  to  sign  citations  under  the  pro- 
visions of  the  Act  of  1789 ;  that  the  Act  of  1863  authorizes 
die  Judge  requested  to  hold  the  Circuit  Court  in  such  district 
"to  exercise  all  the  powers  of  the  Judge  of  such  circuit, 
vithin  and  for  such  district,  during  the  time  named  in  such 
request,"  and  as  the  Justice  of  tji^  Supreme  Court  is  Judge  of 
the  Circuit  Cpi^  and  is  authorized  to  sign  citations,  the  Jus- 
tice of  the  Distript  CoTULrt,  whije  exercising  -^  all  the  powers  of 
the  Judge  of  such  circuity"  must  a]so  h^ve  power  to  sign  cita- 
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tions,  otherwise  he  cannot  exercise  all  the  powers  of  the  Judge 
of  such  circuit.  But  the  vice  of  the  argument  consists  in  con- 
founding the  different  characters  in  which  the  several  Judges 
act  The  Circuit  and  Supreme  Courts  of  the  United  States 
are  different,  distinct  and  wholly  independent  Courts,  differ- 
ently organized  and  exercising  different,  and  in  no  respect  con- 
current, jurisdictions.  With  respect  to  each  other,  one  ia  a 
Court  of  original,  and  the  other  of  appellate,  jurisdiction. 
The  Supreme  Court  not  only  exercises  appellate  jurisdiction 
over  the  judgments  of  the  Circuit  Courts,  but,  in  certain  cases, 
over  final  judgments  of  the  highest  State  Courts.  But  neither 
the  Circuit  Courts  of  the  United  States  nor  their  Judges,  as 
such,  have  any  relations  with  State  Courts.  Signing  a  cita- 
tion on  a  writ  of  error  from  the  Supreme  Court  of  the  United 
States  to  a  State  Court  is  an  act  pertaining  to  the  exercise  of 
appellate  jurisdiction,  and  the  power  is  therefore  very  properly 
conferred  upon  a  Justice  of  the  appellate  Court,  as  such.  The 
Justices  of  the  Supreme  Court,  under  the  provisions  of  the 
Act  of  Congress  establishing  Circuit  Courts,  are  assigned  to 
certain  circuits,  and  are  authorized  to  hold  the  Circuit  Courts. 
But  while  so  holding  Circuit  Courts  they  are  acting  as  Circuit, 
and  not  as  Supreme  Court,  Judges,  and  exercising  a  jurisdic- 
tion entirely  different  from  that  which  they  exercise  as  Justices 
of  the  Supreme  Court  They  are  acting  simply  as  Circuit 
Judges,  under  express  provisions  of  the  statute  relating  to 
those  Courts,  and  making  them  Circuit  Judges.  There  is  no 
necessary  connection  between  the  Circuit  Courts  and  the  Jus- 
tices of  the  Supreme  Court  The  whole  matter  depends  upon 
the  provisions  of  the  statute.  The  former  Circuit  Court  for 
the  Districts  of  California  had  a  Circuit  Judge  of  its  own  pro- 
vided for  by  law,  and  was  never  held  or  authorized  to  be  held 
by  a  Justice  of  the  Supreme  Court  Yet  it  had  the  same 
jurisdiction  as  other  Circuit  Courts.  That  person  is  a  Circuit 
Judge  whom  the  law  makes  a  Circuit  Judge,  and  while  acting 
as  Circuit  Judge  he  only  exercises  those  powers  which  per- 
tain to  the  Circuit  Court  and  its  Judge  —  to  the  business  of 
that  Court     Under  the  second  section  of  the  first  Act  of  1868, 
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before  cited,  the  Justice  of  the  Supreme  Court  assigned  to  the 
drcuit  embracing  the  districts  of  California  and  Oregon,  and 
the  District  Judge  of  the  District  of  California,  or  either  of 
{hem,  are  authorized  to  hold  the  Circuit  Court  for  said  district 
They  are  both,  then,  when  holding  the  Circuit  Court,  Judges 
of  that  Court.     One  no  more  so  than  the  other,  under  the 
terms  of  the  Act.    We  can  no  more  say  that  the  Judge  of  the 
Supreme  Court  is  the  Circuit  Judge  of  the  Circuit  Court  than 
that  the  Judge  of  the  District  Court,  while  holding  that  Court, 
is  the  Circuit  Judge  for  that  district;  and  the  Justice  of  the 
Supreme  Court  must  have  so  construed  the  Act;  and  further, 
that  the  Judge  of  the  District  of  Oregon  was  a  Judge  of 
another  circuit,  within  the  meaning  of  the  Act,  or  he  could 
not  have  requested  the  District  Judge  of  Oregon  to  hold  the 
Court,  under  the  first  section  of  the  Act  of  1863,  secondly 
cited,  which  only  authorizes  him  to  "request  in  writing  the 
Judge  of  any  other  circuit  to  hold  the  Circuit  Court  in  such 
district"     Either  the  Justice  of  the  Supreme  Court  or  the 
Judge  of  the  District  Court,  while  holding  the  Circuit  Court, 
is  Judge  of  the  Circuit  Court,  and  exercises  the  powers  only 
of  a  Circuit  Judge  by  virtue  of  the  provisions  of  the  statute 
organizing  the  Circuit  Courts  and  defining  their  jurisdicton, 
and  provding  who  shall  act  as  the  Judges  of  said  Court,  and 
not  by  virtue  of  those  provisions  severally  organizing  and 
defining  the  jurisdiction  of  the  Supreme  and  District  Courts 
and  providing  Judges  for  such  Courts.     While  holding  the 
Grcuit  Court,  the  Justice  of  the  Supreme  Court  does  not  exer- 
cise the  powers  pertaining  to  the  Supreme  Court,  nor  does  the 
District  Judge  exercise  the  powers  pertaining  to  the  District 
Court,  but  each,  as  Circuit  Judge,  exercises  the  powers  and 
jurisdiction  pertaining  to  the  Circuit  Court  and  transacts  the 
business  only  belonging  to  that  Court.     If,  while  holding  a 
Circuit  Court,  the  Justice  of  the  Supreme  Court  transacts  any 
business  at  chambers  pertaining  to   the  Supreme  Court,  he 
does  it  as  Justice  of  the  Supreme  Court  and  not  as  Judge  of 
the  Circuit  Court;  and  the  same  may  be  said  of  the  District 
Jndge.    If  he  transacts  any  business  pertaining  to  the  District 
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Court  he  does  it  as  District  Judge,  We  can  no  more  refer  to 
the  powers  of  the  Justice  of  the  Supreme  Court  relating  to 
the  business  and  jurisdiction  of  the  Supreme  Court,  for  the 
purpose  of  enlarging  the  powers  of  a  District  Judge  while 
holding  a  Circuit  Court,  so  as  to  embrace  business  with  which 
that  Court  has  no  concern,  than  we  can  refer  to  the  powers  of 
the  District  Judge,  as  such,  for  the  purpose  of  limiting  his 
powers  when  holding  a  Circuit  Court.  The  provisions  of  the 
Acts  of  Congress  under  which  the  power  is  claimed,  in  this 
instance,  to  have  been  conferred  upon  the  District  Judge  of 
Oregon,  relate  wholly  to  the  Circuit  Courts.  The  whole 
object  of  the  provision  was  to  provide  for  holding  Circuit 
Courts  and  for  the  exercise  of  Circuit  Court  jurisdiction.  This 
was  the  entire  subject  matter  to  be  provided  fpr,  and  the  Act 
•  must  be  construed  with  reference  to  the  object  to  be  accom- 
plished. It  is  clearly  manifest  that  no  reference  was  intended 
to  be  made  to  the  exercise  of  appellate  jurisdiction  over  the 
judgments  of  State  Courts.  In  signing  a  citation  of  the  kind 
in  question,  a  Justice  of  the  Supreme  Court  would  in  no  case 
act  as  Circuit  Judge.  There  is  no  authority  given  him  to 
sign  in  that  character.  The  Justice  of  the  Supreme  Court 
allotted  to  the  Tenth  Circuit  has  no  more,  and  no  less,  power 
in  the  premises  than  the  Chief  Justice  or  any  of  the  Associate 
Justices  of  the  Supreme  Court  of  the  United  States.  They, 
as  well  as  he,  get  their  power  from  those  provisions  defining 
their  powers  as  Jus^tices  of  the  Supreme  Court,  and  not  those 
provisions  defining  their  powers  as  Circuit  Judgeti,  And  it  is 
only  the  powers  which  they  exercise  as  Circuit  Judges  that 
are  conferred  on  the  District  Judges  when  they,  also,  under 
similar  statutory  provisions,  act  in  the  capacity  of  Circuit 
Judges.  It  is  clear  to  our  minds  that  the  District  Judge  of 
Oregon  had  no  jurisdiction,  while  holding  the  Circuit  Court 
for  the  District  of  California,  to  sign  the  citation  or  take  the 
security  in  this  case,  and  that  his  act  is  void.  It  follows  that 
the  citation  and  security  taken  do  not  operate  as  a  supersedeas 
in  this  case.  (See  Tlogan  v.  Ross,  11  How.  296;  Saltmarsh 
V.  TuthiU,  12  How.  389 ;  United  States  v.  Curry,  6  How.  118.) 
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This  is  the  view  taken  by  Judge  Pratt  in  a  lucid  opinion 
recently  delivered  in  the  Twelfth  Judical  District,  in  the  case 
of  Dormer  v.  Palmer,  and  we  think  it  correct    (1  Pacific  Law 
Magazine,  291.) 
Ordered  that  the  remittitur  be  issued. 


SAMUEL  J.  SHEKMAN  i;.  D.  8.  K  BUICK  ato  JOHN 
CARRIOK 

Cojf«nTono«ALiTX  or  Law  iub  Orairnro  Bojlm.— The  Leglelatim  hM  th« 
coastltntloiial  power,  under  the  right  of  eminent  domain,  to  pass  lews  for 
opening  roadt,  called  In  the  etatute  "  prlrate  roads,**  from  the  main  roads 
leadiag  throash  the  country  to  the  residences  or  farms  of  Indlrldnals,  and 
over  lands  not  belonglnf  to  the  persons  to  whose  residences  or  farms  tkt 
roadf  thus  opened  lead. 

Bo&ra  CALLED  **  PRITATB  RoAOS  *'  ASB  FOB  POBLic  USB. —  Roada  leading  from 
the  residences  or  farms  of  IndlTiduals  to  the  main  road  which  runs  through 
llie  eountrj,  called  In  the  statate  '*  primte  roads,*'  ars  of  pnblle  eoncem, 
end  under  the  control  of  the  Goremment,  and  are  open  to  every  one  who 
may  have  occasion  to  use  them,  and  are  therefore  public  roads. 

Laxd  taken  fob  Roads  is  not  apflibd  to  pritatb  usb.— -A  law  providing 
for  opening  a  road  fMm  the  farm  or  residence  of  A,  across  the  land  of  B, 
to  a  main  road  leading  through  the  country,  upon  just  compensation  heing 
Blade,  does  not  have  the  efFect  of  toking  the  private  property  of  B  and 
applying  It  to  the  private  use  of  A. 

OnrsnTunoNALiTX  of  Laws. —  In  passing  on  tiio  eonstltotlonallty  of  a  law. 
It  Is  the  duty  of  Courte  to  look  to  the  tmo  object  of  the  law,  and  to  trace 
eot  Its  true  result,  and  not  to  he  guided  by  those  objecto  or  resulto  which 
the  Leglslataro  may  have  mistakenly  declared;  and  If  the  law  be  found  to 
be  consistent  with  the  GonstltatiM,  or  within  the  acknowledged  power  of 
tbe  Legislators,  to  uphold  It» 

Mll  Kqads  abb  public. —  The  phrase  **  private  road  **  Is  unknown  to  the 
eommon  law.    All  **  roads  *'  are  pnblle. 

iQiDs  ZN  Santa  Claba  Codntt. —  The  Act  for  openfaag  roads  In  Santo  Glara 
OoQBty  provides  for  compensation  to  bo  made  for  the  land  taken  for  the 
road. 

Aeiwd  m  Action  fob  Tkcspass  in  Opbnino  Road. —  In  an  action  for 
damsges  for  an  alleged  trespass  upon  tho  plalntUTs  land.  If  the  defendant 
JQStlflei  the  alleged  trespass  under  the  Act  in  relation  to  laying  out  and 
establishing  roads,  he  must  In  his  answer  show  a  strict  compliance  with 
all  the  provisions  of  the  statote. 

Utinq  out  Roads.^  Whether  a  given  road  will  subserve  the  public  need  or 
convenience^  Is  a  question  for  the  Government  alone  to  determine.  The 
Coorts  haTO  nothing  to  do  with  It. 

Appbal  from  the  District  Courts  Third  Judicial  Diatrict^ 
Santa  Clara  County*  .      .  ^ 

▼OL.  XXXII.-^  16 
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Argument  for  Appellants. 

The  trespass  was  alleged  in  the  complaint  to  have  been  com- 
mitted  on  the  1st  day  of  March,  1866,  The  action  was  com- 
menced April  28thy  1866; 

The  other  facts  are  stated  in  the  opinion  of  the  Court; 

Peckham  A  Payne,  for  Appellants. 

It  will  not  be  presumed  that  the  L^slature  intended  to 
violate  the  Constitution,  and  if  the  law  is  susceptible  of  two 
constructions^  one  of  which  will  place  it  in  antagonism  with 
the  Constitution,  and  the  other  will  not,  that  which  will  not 
thus  place  it  must  be  adopted.  {People  v.  Reed,  6  CaL  228  ; 
People  V.  Lanffdon,  8  Oal.  11 ;  Charles  Biver  Bridge  v.  War- 
ren  Bridge,  7  Pick.  446.)  We  concede  the  rule  to  be  that 
private  property  cannot  be  taken  for  private  use  under  the 
Constitution.  Private  property,  however,  may  be  taken  for 
public  use,  upon  making  a  just  compensation.  Two  questions 
are  here  presented: 

First,  What  is  a  public  use,  within  the  meaning  of  the  Con* 
stitution  ? 

Second,  Which  is  the  ultimate  judge  of  the  question;  the 
judicial  or  the  legislative  department  of  the  Government? 

In  answer,  we  lay  down  the  following  rules  as  being  con- 
sistent with  all,  and  sustained  by  most  of  the  authorities : 

First — Taking  the  property  of  one  man  and  transferring  it 
to  another  to  be  done  with  as  he,  the  other,  sees  fit,  is  taking 
private  property  for  private  use,  and  is  not  within  the  province 
of  legislative  authority. 

Second  —  Taking  the  property  of  one  man  and  transferring 
it  to  another  for  a  particular  use,  where  that  use  by  him  will 
in  no  manner  result  to  the  safety,  interest,  convenience,  or 
expediency  of  the  State,  or  to  the  wants,  benefits,  or  conve- 
nience of  the  people  generally,  or  of  any  considerable  portion 
of  the  people,  either  directly  or  indirectly,  is  a  taking  not 
within  the  province  of  legislative  authority. 

Third  —  But  the  taking  of  one  man's  property  and  transfer-^ 
ring  it  to  another  for  a  particular  use,  where  that  use  will 
either  directly  or  indirectly  inure  to  the  safetgr,  interest,  con- 
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yenieiice,  or  even  expediency  of  the  State,  or  to  the  ivante, 
benefits,  or  convenience  of  the  people  generally,  or  of  any 
considerable  portion  of  them,  whether  it  be  for  building  forts, 
azsenals,  docks,  wharves,  roads,  highways,  mills,  mannfactoriea 
—opening  the  avenues  of  trade,  commerce,  and  oommunica- 
tions;  supplying  the  people  with  the  wants  of  life,  as  water 
or  any  other  necessaries,  or  in  improving  the  country,  opening 
np  the  avenues  of  labor,  or  ameliorating  the  condition  of  the 
people,  is  a  legitimate  exercise  of  the  power  of  eminent 
domain,  and  the  only  restriction  upon  it  is  that  just  compen- 
aation  shall  be  made. 

Fourth — Where  the  use  will  not  benefit  any  but  the  person 
to  whom  the  property  is  transferred,  it  is  a  clear  case  of  an 
unconstitutional  taking,  and  a  judicial  question.  Where  it 
will  benefit  others,  the  question  as  to  how  many  others  it  should 
benefit  to  warrant  the  exercise  of  the  power,  cannot  in  the 
nature  of  things  be  tested  by  any  fixed  standard ;  and  cannot 
for  this  reason  be  a  judicial  question,  but  one  resting  exclusively 
in  the  discretion  and  wisdom  of  the  Legislature. 

Acts  for  the  condemnation  of  lands  and  water  privileges  tot 
mill  sites  were  held  to  be  constitutional  in  Harding  v.  Oood- 
hit,  3  Yerger,  41 ;  Boston  and  Roeksbury  Mill  Corporation  v. 
Nevmian,  12  Pick,  467;  Newcomb  v.  Smith,  1  Chandler,  7f ; 
and  Gotthelf  v.  Voegtlander,  3  Wis.  46.  Where  the  Court  can 
8ee  that  the  building  of  a  basin  in  the  State  for  the  terminus 
of  a  canal  made  in  another  State  will  be  of  any  benefit  to  the 
neighborhood,  such  benefit  will  feed  the  power  of  eminent 
domain;  and  whether  the  case  is  one  for  the  proper  exercise' 
of  that  power  is  for  the  Legislature  to  judge,  and  the  judicial 
department  has  no  power  of  review.  {Morris  Canal  Co,  v. 
Tovmsend,  24  Barb.  658.)  It  belongs  to  the  Legislature  to 
determine  whether  the  benefits  to  be  derived  to  the  public  by 
snch  improvements  are  sufficient  to  justify  the  exercise  of  the 
power  of  eminent  domain.  (Bloodgood  v.  The  M.  and  H.  B. 
fi.  Co.,  18  WenA  9.) 

The  Legislature  is  the  sole  judge  as  to  the  necessity  of 
takbg  private  property  for  public  use.     (Vanhome  v.  Dor- 
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ranee,  2  DalL  804.)  The  pow«r  of  eminent  domain  resides  in 
the  Legislature.  They  are  the  exclnsive  judges  as  to  the 
proper  cases  for  its  exercise,  and  the  judiciary  cannot  review 
their  action.  (Dunn  v.  The  City  Council,  Harp.  Bep.  189.) 
So  in  the  exercise  of  the  power  o£  eminent  domain,  the  Legis- 
lature is  the  exclusive  judge  of  the  necessity,  and  of  the 
degree  and  quality  of  interest  in  the  land  which  it  is  proper 
to  take  for  the  public  (De  Varaigne  v.  Fox,  2  Blatchford, 
95.)  And  as  to  the  right  of  private  individuals  to  condemn 
property  under  the  Acts  of  the  Legislature  for  their  purposes, 
it  was  held  that  such  Acts  are  constitutional  when  the  use 
will  be  convenient  to  a  large  portion  of  the  public,  though 
private  profit  may  be  the  leading  motive,  and  that  as  to  what 
is  public  convenience  the  Legislature  may  determine ;  and  when 
determined,  the  Courts  will  presume  it  correctly  done.  The 
question  does  not,  in  judicial  consideration,  depend  on  the 
proportion  which  the  public  interest  bears  to  that  of  the  private 
individual  {OommonweaUh  v.  Breed,  4  PicL  460;  Spring 
V.  Buesel,  7  Green,  Iowa,  273.)  The  question  as  to  whether 
Ae 'public  necessity  and  convenience  demand  the  taking  of 
private  property,  is  one  over  which  the  legislative  power  is  the 
exclusive  judge.  (Charles  Riv^r  Bridge  v.  Warren  Biver 
Bridge,  7  Pick.  468-466.) 

Is  the  laying  out  anil  establishment  of  private  roads  such  a 
use  as  wiU  justify  the  exercise  of  such  a  power  I  Plaintiff 
answers  in  Ihe  negative,  and  cites  the  only  case  bearing  upon 
the  subject  on  his  side  of  the  question — the  opinion  of  a 
majority  of  the  Court  in  Taylor  v.  Porter,  4  Hill,  140.  In 
solving  the  question,  the  first  thing  to  be  ascertained  is  as  to 
what  constitutes  a  private  road  within  the  meaning  of  the  Act 
of  the  Legislature  and  who  has  a  right  to  use  it  Is  the  right 
of  user  limited  to  the  person  at  whose  instance  it  is  created, 
or  has  every  citizen  of  the  State  a  right  to  use  it  at  his  pleasure  ? 
If  every  citizen  of  the  State  has  a  right  to  use  it  then  no 
question  can  exist  as  to  the  constitutionality  of  the  law, 
any  more  than  of  that  for  the  laying  out  and  establishment  of 
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lie  roads.    The  publie  right  and  the  public  uae  eziat^  and 
the  benefits  exist,  only  in  a  less  degree. 

Private  roads,  unless  synonjnums  with  priyate  ways,  are  an 
institDtion  unknown  to  tiie  common  law.  PiiTate  ways  are 
eo-ezifitent  with  its  earliest  history.  They  are  created  by 
grant,  prescription,  or  arise  from  necessity.  But  a  private 
way,  created  by  act  of  the  sovereign  power,  is  something  of 
which  we  have  never  read  in  any  treaties  upon  the  common 
law.  Private  ways  are  for  the  use  of  private  individuals. 
The  rules  and  relations  of  parties  to  them  are  well  settled 
both  in  England  and  in  the  United  States.  Private  roads  are 
of  American  origin,  and  we  must  look  to  the  American 
statQtes  and  American  decisions  to  ascertain  what  they  are^ 
how  they  are  created,  and  what  the  respective  ri^ts  of  par- 
ties are  in  reference  to  them.  The  term  ^^  private  road," 
when  used  in  Ajnerican  statutes  without  qualification,  has 
been  construed,  not  only  by  use  among  the  people,  but  judi- 
cially by  the  Courts,  by  the  people  by  common  consent  They 
have  existed  from  Ihe  earliest  period  of  our  colonial  histoiy; 
and  so  far  as  we  have  been  able  to  discover,  the  right  of 
eadi  and  every  citizen  to  use  them  for  the  purpose  of  pass- 
ing and  repassing  over  them  has  never  been  diallenged  in  the 
Courts.  We  can  safely  say  that  no  reported  case  can  be 
found  in  the  United  States  where  any  man  has  been  success- 
fully prosecuted  for  passing  over  any  private  road  laid  out 
md  established  on  the  application  of  another,  in  pursuance  of 
an  Act  of  the  Legislature.  (AUen  v.  Stevens,  6  Dntoher^  607 ; 
Metcalf  V.  Bingham,  3  TS.  H.  459.) 

Thomas  Bodley,  for  Bespondent 

The  road  law  of  1861,  under  whidi  defendants  Justify^  has 
been  declared  unconstitutional.  (Curran  v.  Shattuek,  34  Oal. 
432.)  Admitting,  however,  that  the  Act  was  taken  in  connec- 
tion with  the  Act  of  1864,  is  constitutional,  then  we  insist 
that  the  proceedings  taken  in  this  case  as  set  up  in  the  answer 
do  not  comply  with  its  terms.  He  who  relies  for  a  title  oi* 
right  upon  an  extraordinary  mode  of  acquisition  given  him  by 
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law,  against  the  will  of  the  owner,  must  show  a  strict  oompli- 
ance  with  the  statutory  roles  from  which  his  title  accrues. 
^(Bensley  v.  MamUain  Lake  Water  Co.  13  CaL  316;  Sedg- 
wick's Stat  and  Const  Law,  319;  24  OaL  482.)     The  pro- 
ceedings in  this  case  were  fatally  irregular  in  several  parties 
ulars.     We  contend  that  as  to  whether  property  in  any  given 
case,  has  heen  condemned  for  a  public  or  private  use  is  and 
can  be  nothing  but  a  purely  judicial  question.    Otherwise  the 
solicitude  of  the  framers  of  our  Constitution  for  protecting 
ri^ts  would  be  of  no  avaiL     The  L^slatuxe  would  only 
have  to  pass  a  law  and  say  that  the  powers  conferred  are  for 
the  public  use,  and  the  mouths  of  Courts  would  be  closed. 
In  cases  of  the  contemplated  taking  of  private  property  for  a 
public  use,  we  concede  it  to  be  a  matter  of  legislative  discre- 
tion as  to  whether  the  public  use  is  so  important  as  to  justify 
the  exercise  of  the  right  of  eminent  domain;  but  as  to  whai 
constitvies  that  itse  is  nothing  more  nor  less  than  a  naked  judi- 
cial question.     The  only  question  which  we  care  to  discuss  is 
as  to  whether  the  taking  in  this  case  was  for  a  public  use.    If 
it  is,  then'  there  is  an  end  of  the  constitutional  question,  so  far 
as  this  branch  of  the  case  is  concerned     The'  Constitution 
fails  to  define  the  meaning  of  the  term  "public  use."     Com- 
mon sense,  then,  must  be  the  expounder.    It  seems  that  there 
ought  to  be  but  little  difficulty  in  the  task,  so  far  as  the  case 
at  bar  is  concerned.    The  question  as  to    whether  the  contem- 
plated road  is  a  public  improvement  for  the  use  of  the  publio, 
ought  to  be  determined  by  the  fact  who  is  to  use  it?    The 
public  at  large  or  the  petitioners?     The  case  of  Taylor  v. 
Porter,  4  Hill,  140,  is  directly  in  point.     If  that  decision  is 
good  law,  then  this  judgment  must  be  sustained.    In  New  York 
a  private  road  is  private  property.     The  same  is  true  of  our 
private  roads.     A  private  road  in  California  may  be  located 
and  established  upon  the  petition  of  one  citizen.     He  alone 
must  pay  the  expenses  of  the  condemnation,  the  damages  and 
cost  of  the  land,  etc,  the  expenses  of  erecting  gates  and  other 
protections,  and  must  keep  the  road  and  these  protections  in 
i:epair.    We  confess  that  we  are  at  a  loss  to  see  how  counsel 
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can  condinde  that  a  private  road  laid  out  under  our  statute 
beeomes  pvblie  property.    We  think  that  the  petitioner  alone 
is  entitled  to  the  usa     Others  can  use  it  to  the  same  extent 
and  no  further  than  they  oould  his  private  indosure.     In  a 
^vK>rd,  the  owner  of  a  private  road,  established  by  condemna- 
tion of  land  imder  our  law,  can  maintain  an  action  of  trespass 
against  any  person,  and  for  any  cause,  that  he  could  for  tres- 
pass upon  any  other  part  of  his  private  inclosure.     The  very 
name  '^  private  road ''  indicates  its  true  character.     If  it  had 
the  properties  of  a  public  road  it  would  also  have  been  made 
and  kept  in  repair  by  the  publia     But  it  is  private  property, 
and  is  a  subject  of  alienation  just  as  much  as  the  petitionei^s 
own  land.     This  will  not  be  denied  where  the  right  is  secured 
by  agreement  between  the  parties  in  interest.     We  can  see  no 
difference  in  the  right  acquired,  whether  by  contract  between 
the  parties  or  by  statutory  process  of  condemnation.      The 
Legislature  in  the  latter  case  (provided  the  owner  of  the  land 
over  which  the  road  is  to  nm  refuses  to  sell  the  right  of  way,) 
proceeds  to  appropriate  by  process  of  law  that  right  which 
might  have  been  settled  between  the  parties  by  agreement 
It  is  simply  a  forced  sale  by  the  owner  of  the  land  to  the  peti- 
tioners. When  the  right  is  perfected  by  either  process  —  by 
private  contract  or  by  condemnation  —  the  characteristics  of 
die  road,  and  the  rights  settled,  are  the  same  in  every  partic- 
ular.   View  this  case  in  any  light  we  may  and  it  can  only  be 
considered  an  attempt  on  the  part  of  the  Legislature  to  con- 
denm  lands  to  the  private  use  of  another.     There  is  no  possi- 
ble use  to  which  such  a  road  can  be  appropriated  by  the  public 
any  more  than  a  private  passway  inside  of  the  inclosure  of  any 
farmer  in  the  State.    A  ^^  public  use"  means  a  use  which  con- 
oems  the  whole  community.''     Again:  ^^  It  must  be  of  such  \ 
diaracter  as  that  the  general  public  may,  if  they  choose,  avai! 
themselves  of  it"     (Gilmer  v.  Lime  Point,  18  CaL  229;  10 
Onrtis'  U.  S.  809;  Dickey  v.  Tennison,  i1  Miss.  378.) 
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By  ihe  Court,  Sakbebson,  J.: 

The  plaintiflF  sues  to  recover  damages  for  an  alleged  trespass 
upon  his  land.  The  defendants  justify  the  supposed  trespass 
by  virtue  of  certain  proceedings  had  by  the  Board  of  Super- 
visors of  Santa  Clara  County,  in  whidi  the  land  is  situated, 
under  the  provisions  of.  certain  Acts  of  the  Legislature  in  rela- 
tion to  public  and  private  roads.  (Stats.  1861,  p.  889; 
1863-64,  p.  248.)  The  proceedings  in  question  were  had 
under  the  provisions  of  the  statute  which  relate  to  the  laying 
out  and  establishing  of  what  are  there  called  private  roads. 
(Stats.  1861,  p.  392,  Sec.  7.)  The  plaintiff  demurs  to  the 
answer  of  the  defendants,  so  far  as  it  relates  to  the  action  of 
the  Supervisors,  and  makes  the  points :  First  —  That  the  stat- 
ute in  question,  so  far  as  it  relates  to  what  are  there  called 
"  private  roads,"  is  unconstitutional  and  void ;  and  Second  — 
That  the  answer  fails  to  show  a  compliance  with  the  provis- 
ions of  the  statute  in  laying  out  and  establishing  the  road  in 
question.  These  points  were  held  to  be  good  in  the  Court 
below  and  the  defendants  have  brought  them  here. 

Section  seven  of  the  Act  of  1861,  which  is  made  applicable 
to  Santa  Clara  County  by  the  Act  of  1868-64,  above  cited, 
(Sec.  2,)  provides  that  "  any  person  or  persons  desiring  to 
establish  a  road  for  private  convenience,  and  which  is  not 
intended  for  the  travelling  public  generally,  may  do  so  by 
consent  of  the  parties  owning  the  land  affected  thereby,  but 
such  consent,  together  with  a  specific  description  of  the  pro- 
posed private  road,  and  the  conditions  in  reference  to  gates, 
inclosures  or  other  matters  agreed  upon,  shall  be  filed  with 
the  Board  of  Supervisors  or  their  Clerk;  and  upon  the  filing 
of  such  consent  and  specific  description,  such  road  shall  be 
recorded  in  the  road  record  of  the  county,  and  shall  become  to 
all  intents  and  purposes  a  private  road,  for  the  use  of  the  par- 
ties interested;  provided,  that  the  parties  for  whose  benefit 
such  roads  are  established  shall  keep  them  in  repair  at  their 
own  expense,  except  that  they  may,  by  special  consent  of  the 
Boadmaster  of  the  district,  spend  the  amount  of  their  poll  tax 
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opon  such  private  roads,  and  for  such  services  thej  shall 
iBoeive  a  certificate  from  the  Soadmaster,  on  the  same  condi- 
tioQs  and  for  the  same  purposes  as  provided  for  labor  on  pub- 
lic roads.''  Thereafter  the  statute  proceeds  to  provide  how 
such  roads  may  be  established  when  the  owner  or  owners  of 
the  land  will  not  consent  The  proceedings  are  the  same  as 
in  the  case  of  public  roads,  except  that  only  one  petitioner  is 
required.  With  the  mode  and  manner,  however,  we  are  not 
called  upon  to  deal,  at  this  stage  of  the  discussion,  and  suffi- 
cient has  been  already  stated  to  show  the  character  and  intent 
of  the  statute  —  the  first  ground  upon  which  it  is  claimed  to 
be  imoonstitutional  being  not  that  it  does  not  provide  oompen- 
ntion  for  the  land  taken  for  the  purposes  of  the  road,  but  that 
it  proposes  to  take  private  property  for  private  use^  which 
cannot  be  done,  as  claimed  by  counsel  for- respondent,  even 
ihongfa  compensation  be  made. 

If,  as  claimed  by  counsel  for  the  respondent,  this  statute 
was  designed,  or  has  the  effect  when  enforced,  to  ^e  the 
private  property  of  A.,  without  his  consent,  and  appiy  it  to 
Ae  private  use  of  B.,  though  upon  just  compensation  being 
made,  we  should  not  hesitate  to  declare  it  unconstitutional,  as 
being  an  attempted  exercise  of  power  which  the  Legislature 
does  not  possess.  In  that  view  it  would  amount  to  a  legisla- 
tive sale  and  conveyance  of  4^.'s  property  to  B.,  or  an  easement 
in  it,  which  amounts  to  the  same  thing,  without  the  consent 
(rf  the  former.  If  such  power  is  not  denied  to  the  Legislature 
in  express  terms,  in  the  Constitution,  it  is  by  implication  as 
satisfactory  and  direct  as  any  express  prohibition  could  have 
been.  The  acquisition,  possession  and  protection  of  property 
are  classed  among  the  inalienable  rights  of  all  men.  (Art,  1, 
Sec  1.)  To  acquire  and  hold  property  is  a  natural  right; 
with  which  the  Legislature  cannot  interfere,  except  by  virtue 
of  some  express  provision  of  the  Constitution,  which  is  framed 
for  the  protection  and  not  the  destruction  of  the  natural  right 
ol  every  one  to  life,  liberty,  property  and  the  pursuit  of  safety 
aad  happiness.     (Art  1,  Sec.  21.)    No  man  can  be  deprived 
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of  life,  liberty  or  property  without  due  process  of  law  (Art  1, 
Sec  8) ;  and  due  process  of  law  means  Boznething  more  than 
mere  legislation.  In  this  respect  properly  is  put  upon  the 
same  level  with  life  and  liberty,  and  the  Legislature  has  no 
more  power  over  the  former  than  either  of  the  latter,  except 
as  expressly  provided  in  the  Constitution,  when  it  is  taken  for 
public  use  or  in  the  exercise  of  the  power  of  eminent  domain. 
Hence,  if  the  legislation  of  this  State  in  refer^oe  to  private 
roads  is  constitutional,  it  is  because  it  is  an  exercise  of  llie 
power  of  eminent  domain  or  the  right  which  the  (Government 
has  to  take  private  property  for  publio  use  upon  making  just 
compensation  therefor. 

Legislatures  sometimes  seem  to  mistskfi  the  powers  with 
which  they  are  vested,  especially  their  nature  and  method  of 
working,  and  hence  not  unfrequently,  in  the  exercise  of  them 
they  depart  so  widely  from  apt  and  proper  modes  as  to  cast  a 
doubt  upon  their  existence.  Sometimes  they  seem  to  assume 
or  declare  results  which  do  not  necessarily  follow.  Some* 
times  t^y  assume  erroneous  conditions  as  the  foundation  of  a 
power  which  they  are  about  to  exercise.  Sometimes  they 
mistake,  or,  at  least,  give  a  wrong  or  inapt  designation  to  the 
objects  which  they  seek  to  attain.  Hence  they  sometimes 
appear,  upon  first  impression,  to  be  dealing  with  an  unknown, 
when,  in  fact,  they  are  dealing  with  a  familiar  and  universally 
acknowledged  power.  They  handle  it,  however,  with  so 
much  awkwardness,  or  with  such  apparently  imperfect  knowl- 
edge of  the  true  ends  and  purposes  which  it  was  designed  to 
accomplish,  and  its  modes  of  working,  as  to  create  in  the  mind 
of  the  casual  looker-on  the  idea  that  they  are  working  a  power 
which  is  denied  to  them  by  the  Oonstitution  instead  of  the 
reverse. 

With  no  power,  of  which  they  are  possessed,  do  they  seem 
to  be  less  familiar,  or  to  handle  less  awkwardly,  than  that  of 
eminent  domain.  At  times  they  wield  it  in  such  a  manner  as 
U)  seem  to  apply  it  to  objects  not  within  its  reach.  At  times 
they  fail,  or  seem  to  fail,  to  distinguish  accurately  between 
public  and  private  ends,  and  if  their  terms  and  language  be 
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alone  consulted,  to  i>erv6rt  the  power  to  uses  to  which  it  can- 
not lawfully  be  applied.  Thua^  by  distinguishing  or  classify* 
ing roads  or  highways  by  the  words  "public"  and  "private,** 
and  providing  different  modes  for  their  eatabliBhment  and  sup- 
port)  and  declaring  that  the  latter  class  "  shall  be,  to  all  intenta 
and  purposes,  private  roads  for  the  use  of  parties  interested,*' 
they  give  color  to  the  idea,  that  in  their  judgment  they  have 
the  power  to  create  and  are  creating  a  road  for  private  use, 
and  to  make  and  are  making  it  the  private  property  of  certain 
persons  to  th«>  exclusion  of  all  others.  If  we  look  solely  at 
their  language  without  r^;ard  to  the  true  nature  of  the  only 
power  which  they  possessed  in  the  premises,  an  impression 
that  the  property  of  the  owner  of  the  land  is  taken  for  private 
use  is  creat^d^  for  there  is  an  apparent  if  not  an  express  appro- 
priation of  it  to  the  use  of  certain  parties  to  the  exclusion  of 
all  others.  But  it  is  well  understood  that  the  language  of  the 
legislature  is  to  be  read  in  all  cases  by  the  light  of  the  Con? 
stitTition,  with  the  spirit  of  which  it  is  always  presumed  to  be 
oonsistent.  In  construing  it,  it  is  the  duty  of  the  Courts  to 
look  to  the  true  object  and  to  trace  out  the  true  result,  and 
Qot  to  be  guided  by  those  which  the  Legislature  has  mi^ 
takenly  assipned  or  declared;  and  if  they  be  found  to  be  con- 
sistent with  the  Constitution,  or  within  the  acknowledged 
power  of  the  Legislature,  to  uphold  the  Act  as  to  its  legitimate 
results  and  to  discard  all  else.  Thus:  If  the  Legislature 
provides  for  the  laying  out  and  establishing  of  a  certain  class 
of  roads  or  highways  which  from  any  cause,  whether  for  the 
purposes  of  classification  or  otherwise,  is  denominated  ^'pri- 
vate," or  as  being  for  the  especial  benefit  of  certain  individually 
npon  whom  the  burden  of  cost  and  repair  is  cast,  instead  of 
the  public  at  large,  it  by  no  means  follows  that  such  roads 
become  the  private  property  or  estate  of  the  individuals  desig- 
nated, even  if  the  Legislature  has  so  provided  in  express 
terms  for  where  roads  are  laid  out,  whether  mainly  for  the 
accommodation  of  particular  neighborhoods  or  individuals  or 
not,  it  must  be  understood  as  having  been  provided  for  the 
iise  of  eveiy  one  who  may  have  occaaon  to  travel  it,  and  hence 
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as  being  pablicu  In  other  words^  the  Legislature  has  no 
power  to  lay  out  and  establish  '^  private  roads,"  in  the  sense 
that  they  are  to  be  the  private  property  of  particular  individ- 
uals  or  that  they  are  what  are  denominated  "  private  ways  ** 
at  common  law;  and  hence,  so  far  as  they  undertake  to  do  so 
their  action  is  simply  null  and  void;  but  the  road  so  laid  out 
and  established  becomes  a  way  over  which  all  may  lawfully 
pass  who  have  occasion,  and  therefore  public;  and  the  lan- 
guage employed  by  the  Legislature,  so  far  as  it  relates  to  the 
legal  character  of  the  road  —  as  public  or  private — must  be 
understood  as  being  used  for  the  purposo  of  distingnishing  H 
from  all  other  roadi^  or  in  general  terms,  for  the  purposes  of 
classification. 

In  accurate  legal  contemplation  the  term  '^ private  road" 
involves  a  contradiction,  llie  term  is  unknown  to  the  com- 
mon law.  It  has  its  origin  in  American  legislation.  It  cannot 
be  regarded  as  having  been  employed  as  a  substitute  for  the 
word  ^  way  "  as  used  at  common  law.  There  was  no  reason 
or  excuse  for  such  a  change  in  legal  terminology.  It  must  be 
taken,  therefore,  as  an  invention,  and  as  having  been  put  to 
me  originally  merely  for  the  purposes  of  demonstration  —  as 
giving  a  name  to  a  certain  class  of  roads  differing  from  another 
and  larger  class  in  respect  to  the  steps  to  be  taken  in  estab- 
lishing them  in  the  first  instance  and  of  keeping  them  in  repair 
afterward  —  differences  founded  upon  the  just  idea  that  roads, 
though  public,  which  mainly  subserve  the  convenience  of  par- 
ticular individuals  should  be  made  a  charge  upon  them  instead 
of  the  public  at  large.  For  the  purpose  of  distinguishing  be- 
tween such  roads  and  those  which  subserve  equally  the  inter- 
ests of  all,  a  name  for  the  former  was  needed,  for  the  l^ral 
term  "highway"  was  alike  applicable  to  both;  hence  the 
terms  "public"  and  "private"  roads.  The  latter  is  not  to 
be  understood  as  being  synonymous  with  "  ways  "  at  common 
law,  but  as  indicating  a  particular  class  of  highways  or  public 
ways  over  which  any  one  may  pass  without  committing  tres- 
pass. 

To  lay  out  and  establish  roads  or  highways  is  eacduaively 
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witliin  the  power  and  control  of  the  Goyenunemt.    To  do  so 
is  one  of  its  most  important  and  onerous  duties     Beads  or 
higbwajSy  over  whieh  the  (Joyemment  has  supervision  and 
which  it  is  bound  to  provide,  include  not  only  the  chief  and 
principal  thoroughfares  whieh  traverse  the  country,  but  also 
those  of  leas  general  use  which  are  lateral  and  serve  to  con- 
nect neighborhoods  and  individuals  with  the  main  arteries  of 
trade  and  travel     Whenever  the  necessities  or  the  eonveni* 
ence  of  the  public,  which  includes  everybody,  requires  a  road, 
for  the  purpose  of  trade  or  travel,  it  is  the  duly  of  the  Goy- 
ernment  to  provide  one,  and,  if  necessary,  to  take  private 
property  for  that  purpose,  upon  making  just  compensation. 
Whether  a  given  road  will  subserve  the  public  need  or  conv»> 
oience  is  a  question  for  the  Qovernment  alone  to  determine. 
The  Courts  have  nothing  to  do  with  it    Should  the  Legislai* 
tore  be  of  the  opinion  that  the  general  welfare  and  prosperity 
of  the  people  would  be  promoted  by  the  construction  of  m 
aystem  of  roads  which  would  open  a  pathway  from  every 
man's  house  or  farm  to  the  main  arteries  of  travel  and  the 
marts  of  trade  and  conomerce,  there  is  nothing  to  prevent 
them  from  providing  that  such  roads  may  be  opened.     The 
nhimate  decision  of  the  question,  whether  a  given  road  will 
subserve  the  public  need  or  convenience,  must  rest  somewhere, 
and  it  is  wisely  left  for  the  Legislature  to  determine  in  such 
manner  as  they  may  provide.     That  the  Legislature  of  this 
State  is  of  that  opinion,  and  have  so  provided,  is  apparent  from 
the  l^sktion  under  review.     In  the  plan  devised  by  them 
th^  have  for  the  purposes  of  classification  divided  roads  into 
"public  and  private,"  and  provided  how  they  may  be  laid  out 
and  established  and  how  mantained.     The  former  are  to  be 
laid  ont  and  maintained  at  the  expense  of  the  county  or  road 
district  at  large,  and  are  therefore  called  ^public."    The  lat* 
ter  at  the  expense  of  such  persons  as  are  more  especially  and 
directly  interested  in  them,  and  therefore  called  ^private.'' 
But  the  latter  are  as  much  public  as  the  former,  for  any  one 
can  travel  them  who  has  oocasion  —  and  no  more  can  be  said  of 
the  fomoier.    Whether  a  way  be  public  or  private  does  not 
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depend  upon  the  number  of  people  who  use  it>  but  upon  the 
fact  that  every  one  may  lawfully  use  it  who  has  occasion. 

Had  the  word  "private"  and  other  words  of  like  import 
been  omitted  from  the  statute,  and  instead  thereof  it  had  been 
provided  "that^any  person  or  persons  who  desire  a  road  to  be 
laid  out  and  estaUished  leading  from  their  residences  or  farmB 
to  the  main  roads  leading  through  their  section  of  the  country, 
and  it  shall  appear  that  such  road  will  be  more  to  his  or  their 
benefit  and  convenience  than  the  public  at  large,  the  Board  of 
Supervisors  shall  have  x)ower  to  lay  out  and  establish  the 
same,  provided,'*  etc.,  there  could  be  no  doubt  as  to  the  valid- 
ity of  the  Act.  In  legal  effect  there  is  no  difference  between 
such  language  and  that  which  has  been  in  fact  employed. 

The  case  of  Taylor  v.  Porter,  4  Hill,  140,  which  declares  ft 
contrary  doctrine,  stands  comparatively  alone,  so  far  as  we 
have  been  able  to  discover,  and  does  not  command  our  assent. 
Mr.  Justice  Bronson,  by  whom  the  majority  opinion  was 
delivered,  construed  the  New  York  statute  as  creating  "a 
right  of  way,'*  in  the  common  law  sense  of  that  term,  in  favor 
of  one  man  over  another  man^s  land,  and  not  as  authorizing 
the  laying  out  and  establishing  a  species  of  highway,  and  as  a 
matter  of  course,  in  view  of  that  reading,  held  the  Act  to  be 
unconstitutional.  The  language  of  the  New  York  statute  on 
the  question  of  "private  or  public*'  was  much  stronger  in 
favor  of  the  former  than  ours.  It  provided  that  the  road, 
when  laid  out,  should  be  for  the  use  of  the  applicant,  his 
heirs  and  aseigns,  and  that  the  owner  of  the  land  through 
which  it  passed  should  not  be  allowed  to  use  it  unless  he  had 
signified  his  intention  to  do  so  before  the  damages  were 
assessed.  The  Court  was  certainly  correct  in  holding  in  effect 
that  the  Legislature  did  not  possess  the  power  to  impress  those 
conditions  upon  the  road.  To  do  so  was  to  convert,  or  to 
attempt  to  convert  the  road  into  a  mere  common  law  right  of 
way.  But,  in  our  judgment,  the  Court  ought  not  to  have  held 
the  entire  Act  void  on  account  of  those  conditions,  but  void 
as  to  the  conditions  only.  As  to  the  question  which  was  in 
ifaot  disoussed  in  that  case  and  decided,  there  cannot  be  two 
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opinions.  If  we  assume  that  tbe  New  York  statute^  or  our 
own,  has  the  effect  to  create  a  oommon  law  right  of  way 
merely  in  favor  of  A.  over  B/s  land  without  B.^8  ooneent,  the 
argument  ends  where  it  commenced,  for  it  is  too  plain  for 
aigument  that  the  power  does  not  exisL  But  if  we  read  tho 
statute  in  the  mode  already  suggested,  it  is  equally  plain  that 
the  Legislature  has  not  usurped  a  power  which  it  does  not 
possess,  but  has  merely  departed  from  what  is  the  more  gen- 
eral and  usual  mode  of  laying  out  and  establishing  roads,  and, 
in  language  which  may  be  calculated  to  mislead,  has  adopted 
another  which  finds  its  warrant  in  the  peculiar  circumstances 
of  a  particular  class,  and  for  the  purpose  of  distinguishing 
between  the  two  classes  has  called  one  public  and  the  other 
private. 

Our  conclusion  is  Ihat  the  Act  iti  question  is  not  uncon- 
stitutional. (MetcaZf  v,  Bingham,  3  N.  H.  459 ;  AUen  v.  Ste- 
vens, 29  New  Jersey  L.  R.  509 ;  Brewer  v.  Boumian,  9  Geo. 
37;  Harvey  v.  Thomas,  10  Watts,  63;  Pocopson  Road,  16 
Penn.  State  R  15 ;  Hays  v.  Risher,  32  Penn.  Stata  R  169.) 

Scads,  leading  from  the  main  road  which  runs  through  the 
countiy  to  the  residences  or  farms  of  individuals,  are  of  public 
concern  and  imder  the  control  of  the  Government  Taking  pri- 
vate property  for  the  purposes  of  such  roads  is  not  a  taking 
for  private  use.  They  are  open  to  every  one,  who  may  have 
occasion  to  use  them,  and  are  therefore  public  Their  charac- 
ter as  public  roads  is  unaffected  by  the  circumstances,  that  in 
new  of  their  situation,  they  are  but  little  used  and  are  mainly 
convenient  for  the  use  of  a  few  individuals,  and  such  as  may 
have  occasion  to  visit  them  socially  or  on  matters  of  business, 
nor  by  the  circumstance  that  in  view  of  such  conditions  the 
Legislature  may  deem  it  just  to  open  and  maintain  them  at 
the  cost  of  those  most  immediately  concerned  instead  of  the 
public  at  lai^.  The  object  for  which  they  are  established 
is  none  the  less  of  a  public  character,  and  therefore,  within 
the  supervision  of  the  Government  To  call  them  "private 
roads"  is  simply  a  legislative  misnomer,  which  does  not  affect 
or  change  their  real  character.    By-roads  is  a  better  name  for 
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tiiem  and  one  which  is  less  calculated  to  mislead  the  unini- 
tiated. 

The  point  made  by  the  respondent,  to  the  effect  that  the 
statute  is  unconstitutional  because  it  does  not  provide  com- 
pensation for  the  land  taken  for  the  purposes  of  the  road,  is 
not  tenabla  The  law  applicable  to  noads  in  Santa  Clara 
.  County  is  found  in  the  AiCt  of  the  28th  of  March,  1864,  (Stat- 
utes, p.  248,)  and  sections  one,  two,  three,  seven,  eight,  nine, 
eleven^  twelve,  fourteen,  seventeen,  eighteen,  nineteen  and 
twenty  of  the  general  Act  of  the  16th  of  May,  1861.  (Stat- 
utes, p.  889.)  The  defect  in  the  Act  of  1861,  noticed  by  us 
in  Curran  v.  ShattucTe,  24  Cal.  430,  is  obviated  in  the  Act  of 
the  28th  of  March,  1864,  (Sees.  3,  4,  5,  6,)  where  provision  is 
made  for  the  assessment  and  payment  of  damages. 

The  demurrer,  however,  was  properly  sustained  upon  the 
ground  that  the  matter  of  the  plea  or  defense  of  justification 
is  insufficient.  It  was  not  necessary  to  notice  all  the  points 
made  by  the  respondent  under  this  head.  It  is  well  settled 
that  a  party  who  claims  a  title  or  right,  of  the  character  set 
up  by  the  appellants,  must  show  a  strict  oompliauce  with  all 
the  provisions  of  the  statuta  This  the  appellants  have  failed 
to  do.  The  statute,  among  other  things,  requires  that  the 
chainman  and  marker  employed  in  the  survey  by  the  Viewers 
shall  be  sworn  before  proceeding  with  the  survey.  It  does 
not  appear  from  the  answer  that  this  was  done,  nor  does  it 
appear  that  the  appellant  complied  with  the  order  of  the 
Board  of  Supervisors  iii  respect  to  gates.  The  Legislature  has 
provided  what  shall  be  done  in  those  respects,  and  the  Courts 
cannot  excuse  a  non-compliance  therewith  upon  the  ground  d 
inmiateriality. 

Judgment  affirmed. 

Mr.  Justice  Rhodes  did  not  express  any  opinion. 
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M AGRAW  V.  MoOLTNW, 

Arwmh  TO  m  Sufumm  Camx  ow  tbm  Vrntao  8c4t«b. —  An  appotl  ftom 
the  Sni»reme  Court  of  this  State  to  the  Supreme  Court  of  the  United 
Btatei,  Is  tsken  within  ten  days  "  sffter  rendering  the  Judgment  *'  within 
the  Dcaidng  of  these  terma  mm  naed  In  tht  Art  «f  Oongfon»  and  operates  as 
a  SBpcnedeas,  If  the  writ  of  error  Is  saed  out  and  lodged  with  the  Clerh, 
and  the  proper  security  glren,  within  ten  days  from  the  time  a  petition  for 
rdieartng  Is  denied. 

Thb  Clerk  of  thk  Ooitrt  declined  to  issue  the  remittitory 
and  an  application  was  made  for  an  order  requiring  him  to 
issae  it   The  case  is  reported  in  26  CaL  420. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourt 

PaHcrson,  Wallace  dc  Stow,  tor  the  Motion. 

More  than  ten  days  having  elapsed  between  the  ''rendering 
the  judgment"  and  bringing  the  writ  of  error,  the  writ  of 
error  did  not  operate  as  a  supersedeas.  (1  XJ.  S.  Stat  at  Large, 
p.  85,  Sec.  23 ;  U.  8.  ex  rel  Crawford  v.  Addison,  22  How- 
ard, p.  183-4.)  "Rendering  the  judgment"  (1  XJ.  S.  Stat 
p.  85,  Sec.  23,)  is  the  equivalent  of  "rendered"  or  "rendi- 
tion" of  judgment  (Prac.  Act,  Sec.  336,)  and  is  the  act  of  the 
Court,  and  not  its  mere  entry  by  the  Clerk.  (Oray  v.  Palmer, 
28  CaL  416;  Peck  v.  Courtis,  31  Cal.  ^.07.)  And  the  doctrine 
in  the  Supreme  Court  of  the  "United  States  is  that  the  time 
when  the  judgment  may  be  said  to  he  rendered  depends  upon 
the  practice  of  the  Court  rendering  the  judgment  (Silsby  v. 
Foote,  20  Howard  U.  S.  295.)  "Judgment  is  aflSxmed"  is 
"rendering  the  judgment"  in  this  Court  {People  Y^.Shid' 
more,  27  Cal.  292.)  The  Act  of  Congress  cannot  be  dispensed 
with  by  any  Court,  but  must  have  its  effect.  (United  States 
▼.  Curry,  6  Howard,  113;  Eogan  v.  Boss,  11  Howard,  297  j 
BaUmarsh  v.  TuthiXl,  12  Howard,  389.) 

/.  P.  Eoge,  Contra. 

The  twenty-second  section  of  the  Judiciary  Act  of  1789 
(1  Stat,  at  Large,  84^)  provides  for  the  review  on  writ  of  error 
to  the  Supreme  Court,  of  all  final  judgments  and  decrees  in 
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dvil  actions,  and  raita  in  equity  in  the  Oizcuit  Court,  where 
the  matter  in  dispute  exceeds  a  certain  sum.  But  writs  of 
error  shall  not  be  brought  but  within  five  years  ''  after  render- 
ing or  passing  (he  judgment  or  decree  complained  of/'  et&  The 
twenty-third  section  provides:  ^^That  a  writ  of  error  as  afore- 
said shall  be  a  supersedeas  and  stay  execution  in  cases  only 
where  the  writ  of  error  is  served,  by  a  copy  thereof  being 
lodged  for  the  adverse  party,  etc,  within  ten  days,  Sundays 
exclusive,  after  rendering  the  judgment  or  passing  the  decree 
complained  of.  Until  die  expiration  of  which  term  of  ten 
days,  execution  shall  not  issue  in  any  case  where  a  writ  of  error 
may  be  a  supersedeas,"  etc 

None  of  the  cases  cited  by  the  respondent  bear  upon  the 
question  or  throw  any  li^t  upon  it,  except  the  case  of  SUshy 
et  oL  Y.  Foots,  20  Howard,  290,  and  that  case,  as  we  under- 
stand it,  is  directly  opposed  to  his  position  and  sustains  the 
views  of  the  appellant  According  to  the  rules  and  practice 
of  this  Court,  when  may  its  judgments  be  said  to  be  finals  in 
that  sense  meant  and  provided  for  by  the  Act  of  Congress  t 
Several  of  the  rules  of  this  Court  bear  upon  this  question. 
The  twenty-first  rule  provides  that  all  opinions  delivered  by 
the  Court,  after  having  been  finally  corrected,  shall  be  recorded 
by  the  Clerk.  The  twenty-second  allows  fifteen  days  after 
judgment  rendered  or  order  nuide  within  which  may  be  printed 
and  filed  a  petition  for  rehearing,  except  in  certain  districts, 
and  in  those  twenty-five  days  is  allowed.  The  petition  itself 
is  made  to  operate  as  a  stay  of  proceedings,  until  the  decision 
of  the  motion,  or  the  further  order  of  the  Court  The  twenty- 
third  *rule  provides  that  no  remittitur  shall  issue  until  after  the 
expiration  of  the  time  allowed  by  the  rule  to  file  a  petition  for 
rehearing,  unless  otherwise  ordered  by  the  Court  By  the 
twenty-fifth  rule,  when  a  judgment  is  reversed  or  modified,  a 
certified  copy  of  the  opinion  in  the  case  shall  be  transmitted, 
with  the  remittitur,  to  the  Court  below.  And  by  the  thirty- 
ninth  rule  the  mode  of  reviewing  the  decisions  of  the  Court, 
in  proceedings  for  writs  of  mandate,  shall  also  be  by  petition 
for  rehearing  as  in  other  cases.    It  would  seem  to  be  too  dear 
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for  question,  from  the  reading  of  these  rules,  that  their  opera- 
tiou  is  to  suspend  the  finality  of  the  judgment,  for  the  given 
tim^  and  until  the  final  decision  on  the  petition  for  rehearing^ 
if  one  be  filed.  Until  then  the  whole  matter  is  in  the  breast 
of  the  Court,  is  in  fieri,  and  the  judgment  as  announced,  may 
be  altered,  modified,  or  entirely  changed,  and  he  who  is  the 
SQCcessfol  party  on  the  first  announcement  of  the  opinion,  may 
be  the  losing  party  on  the  final  determination,  which  for  the 
fint  time  puts  an  end  to  the  case  and  findUy  disposes  of  it 
{Lee  v.  Tilloteon,  4  Hill,  89;  Weston  y.  The  OUy  OouncU  ef 
Chadestan,  2  Peters,  449.) 

By  the  Ciourt,  Sawysb,  J.: 

On  the  6th  of  December,  1864,  this  Oourt  filed  its  opinioQ 
and  announced  its  judgment  in  this  case,  and  a  minute  of  the 
judgment  rendered  was  entered  by  the  Olerk  in  the  record  of 
that  day's  proceedings.  A  petition  for  rehearing  was  siibse- 
qnently  filed  within  the  time  allowed  by  the  rules  of  this 
Court,  and  the  remittitur  stayed  until  the  decision  on  the 
petition.  The  petition  was  denied  on  the  2l8t  of  January, 
1866.  On  the  37th  of  January  a  writ  of  error  to  the  Supreme 
Court  of  the  United  States  was  sued  out  and  lodged  with  the 
Clerk  of  this  Court  and  the  proper  seeurity  given.  Was  the 
writ  aued  out  within  ten  days  "  after  rendering  the  judgment,'* 
within  the  meaning  of  these  terms,  as  used  in  the  Act  of  Con- 
gress on  the  subject,  so  as  to  operate  as  a  supersedeas !  (1  IT. 
8.  Stat  at  Large,  p.  85,  Sec  22.) 

The  Supreme  Couit  of  the  Ilnited  States  have  construed 
this  provision  with  reference  to  a  strictly  analagous  state  of 
facts.  A  final  decree  was  rendered  on  the  10th  of  May.  A 
petition  to  reopen  the  decree  for  certain  purposes  was  filed  on 
the  26th  of  the  same  month,  in  the  same  term,  and  denied  on 
the  9th  of  June.  An  appeal  was  taken  from  the  decree  and 
the  order  on  the  15th  of  June,  and  the  proper  bond  given.  It 
was  claimed  that  the  appeal  was  too  late  to  operate  as  a  super* 
sedeaa.      The  Court  held  the  order  not  appealable;  that  the 
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final  and  appealable  decree  was  rendered  on  the  10th  of  May, 
but  that  the  decree  was  suspended  by  the  subsequent  action 
of  the  Court  and  did  not  take  effect  until  the  9th  of  June,  and 
that  the  appeal  was  in  time.  (Brockett  v.  Brockett,  2  Uow. 
240.)  This  case  appears  to  us  to  be  in  point  The  applica- 
tion to  reopen  a  decree  is  substantially  a  petition  for  rehear- 
ing. -At  all  events,  the  final  judgment  is  as  clearly  suspended 
in  one  case  as  in  the  other.  Whether  this  construction  is  right 
or  wrong,  it  is  authoritative^  and  must  contrpl  the  decision  of 
this  motion. 

It  follows  that  the  appeal  is  in  time  and  that  the  motion  for 
a  remittitur  must  be  denied,  and  it  is  so  ordered. 

Mr.  Justice  Bhodbs  did  not  express  any  opinion. 


CHAELES  V.  STEWAET  v.  WM.  A.  THOMPSOTT, 
ALONZO  DE  HARRO,  CHARLES  BROWN,  WIL. 
LIAM  P.  LORING,  and  D.  D.  SHATTUCK,  Exmdtob 

AND  DSVISBB  OF  BsNJAMIN  D.  BaZTSB>  DxCBASED. 

Limitation  of  Actions. —  The  limitation  of  actions  for  relief  on  the  sroond 
of  fread,  to  three  yean  after  the  discorery  of  the  fHitid  alleged,  does  aot 
apply  to  an  action  to  aet  aside  and  cancel  a  eonTeyance  upon  the  giwiiiA 
that  It  Is  a  cloud  apon  the  title  of  the  plalntlflC,  eren  If  the  Court  is  aakad 
to  set  aside  the  conveyance  hecaose  It  was  made  to  defraad  a  creditor. 

Appeal  from  the  District  Court,  Twelfth  Judicial  District^ 
City  and  County  of  San  Francisco. 

The  defendant  Brown,  on  the  23d  day  of  May,  1855,  exe- 
cuted his  promissory  note  to  Nathan  B.  Moore  for  the  sum  of 
three  thousand  dollars,  payable  on  the  first  day  of  Jrne,  1856, 
bearing  interest  at  the  rate  of  three  per  cent  per  month,  and 
said  Moore,  on  the  first  day  of  October,  1867,  assigned  the 
same  to  M.  C.  Blaka  Blake  recovered  judgment  on  the  note 
in  the  District  Court  of  the  Twelfth  Judicial  District,  City 
and  County  of  San  Francisco,  on  the  19th  day  of  March, 
1858.     An  execution  on  the  judgment  was  issued  on  the  fifth 
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day  of  Marehy  1859,  and  levied  xxpoa  the  interest  of  said 
Brawn  in  two  tracts  of  land  in  the  cil^  and  county  aforesaid, 
and  on  the  S7th  day  of  April,  1859,  the  KierifF  sold  to  said 
Blake  Brown's  interest  in  the  land,  and  <m  the  &rBt  day  of 
November,  1859,  executed  to  him  a  deed  therefor.  Blake, 
on  the  tenth  day  of  September,  1862,  sold  the  interest  he 
acquired  by  the  Sheriff's  deed  to  the  plaintiff. 

Brown,  at  the  time  of  the  execution  of  the  note,  was  the 
owner  of  the  land,  and  on  the  SOth  of  September,  1865, 
deeded  it  to  defendant  Thompson,  who,  on  the  10th  day  of 
September,  1857,  deeded  it  to  defendant  DeHarro,  and  he,  on 
the  6th  day  of  Jnne,  1861,  deeded  it  to  defendant  Loring,  and 
Loring,  on  the  10th  day  of  June,  1861,  deeded  it  to  Benjamin 
D.  Baxter.  Baxter  died  about  the  17th  day  of  January,  1868, 
leaving  a  will,  in  which  he  nominated  defendant  Shattuck  his 
executor,  and  Shattuck  soon  after  entered  upon  the  duties  of 
the  trust  The  deeds  from  Brown  to  Thompson,  and  Thomp- 
Km  to  DeHarro,  and  DeHarro  to  Loring,  and  Loring  to  Bax- 
ter, were  recorded  about  the  time  Ihey  were  given,  but  were 
fraudulent  as  to  the  creditors  of  Brown. 

The  plaintiff  claimed  in  his  complaint  that  the  deeds  were 
fraudulent,  and  a  cloud  upon  his  title.  The  defendants  in 
their  answer  set  up  the  Statute  of  Limitations  of  three  years. 

The  facts  were  all  set  out  in  the  complaint,  and  there  was 
no  avennent  that  the  fraud  was  concealed,  or  that  the  plaintiff 
or  his  grantor  discovered  the  fraud  within  three  years  before 
the  commencement  of  the  action.  The  action  was  commenced 
en  the  9th  day  of  April,  1863.  The  Court  found  as  a  fa(*t 
that  the  plea  of  the  Statute  of  Limitations  was  not  true.  No 
demurrer  was  filed  to  the  complaint. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/•  /.  Papy,  for  Appellants. 

The  complaint  not  alleging,  and  the  finding  of  faets  not 
Bhowing,  that  there  was:  any  concealment  of  the  various  trana^ 
actions  alleged  in  the  complaint,  and  there  being  no  allegation 
in  the  complainl^  nor  any  fact  in  the  finding  of  the  Court  ihM 
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the  plaintiff  disoovered  these  transactions  within  Hnee  yeaiB 
next  before  the  commencemeat  of  the  action,  the  complaint  ia 
fatally  def ective^  and  the  action  is  barred  bj  the  f onrtii  subdi- 
vision of  the  seventeenth  section  of  the  Statute  of  Limitations 
of  this  State.  (Carpentier  v.  City  of  Oakland,  SO  CaL  439; 
Boyd  V.  Blankmm,  27  CaL;  Sublett  v.  Tiwney,  0  OaL  423; 
Story  Eq.  PL  751.)  By  an  inspection  of  the  complaint  it  will 
be  seen  that  all  the  acts  alleged  to  be  frauds  upon  plaintiff 
were  committed  more  than  three  years  before  llie  commence- 
ment of  this  action^  so  that  the  complaint  should  affirmatively 
allege  such  facts  as  to  justify  the  Court  in  sustaining  the 
action.  The  complaint  does  not  show  that  these  various  con- 
veyances were  concealed,  or  that  plaintiff  and  his  assignors 
did  not  know  of  their  existence  until  within  three  years  of  the 
commencement  of  this  actioxL  On  the  contrary,  it  affirma- 
tively shows  that  knowledge  of  their  execution  was  had,  aa 
by  the  complaint  we  are  informed  when  the  deeds  were  re- 
corded; therefore  the  complaint  is  fatally  defective^  and  the 
judgment  should  be  reversed. 

E.  D.  Wheeler,  and  E.  Cooh,  for  Bespondent 

This  is  an  action  to  remove  a  cloud  from  plaintiff's  title. 
The  action  is  recognized  as  a  distinct  remedy  in  equity,  and 
its  prosecution  is  a  right  incident  to  the  ownership  of  a  titie 
that  is  clouded.  As  a  condition  precedent  to  the  bringing  of 
the  action,  plaintiff  must  have  a  title;  consequently,  until  he 
acquires  a  title  no  action  lies  at  his  instance  to  remove  a  cloud 
therefrom;  nor  does  this  proposition  involve  the  question  aa 
to  whether  plaintiff  or  his  grantor,  as  creditors^  might  not 
have  had  some  other  relief  in  equity.  It  is  enough  that  a 
party  having  a  title  that  is  clouded  by  fraudulent  deeds  has  a 
remedy  in  equity  for  the  express  puipose  of  removing  such 
cloud.  The  title  did  not  vest  till  the  Sheriff  executed  the 
conveyance  to  plaintiff's  grantor.  It  cannot  then,  in  any  legal 
sense,  be  said  diat  this  action  is  barred.  It  is  self  evident  that 
if  Blake  had  filed  a  bill  to  remove  the  cloud  before  he  recraved 
iiie  Sheriff's  deed,  he  must  have  failed  in  his  action.     The 
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Statute  does  not  commence  ruzming  till  the  oanae  of  action 
ftccrnea,  and  the  right  to  remove. a  cloud  from  title  cannot 
exist  mitil  a  party  has  a  title  capable  of  being  clouded, 
{Eager  y.  Shindler,  29  CaL  47.) 

By  the  Courts  Sandbbbov^  J«; 

Action  to  set  aside  and  cancel  c^ain  conveyances  upon 
the  ground  that  they  are  clouds  upon  the  title  of  the  plaintiff. 
The  plaintiff  had  judgment  in  the  Court  below,  and  the  defend* 
ants  have  brought  the  case  here  upon  the  judgment  roll  only. 

The  only  points  which  we  can  reach,  in  view  of  the  shape 
in  which  the  case  has  come  up,  are  those  founded  upon  the 
Statnte  of  Limitations,  and  even  those  can  be  reached  only 
through  a  liberal  disregard  of  technical  obstacles. 

We  consider  that  the  limitation  of  three  years  does  not 
apply  to  an  action  of  this  character.  It  is  true  that  the  clouds 
in  question  have  their  inception  in  fraud;  but  fraud  is  not  a 
universal  characteristic  of  the  cause  of  action  and  cannot, 
therefore,  be  adopted  as  a  test  of  the  true  nature  of  the  action, 
when  its  position  in  the  various  categories  presented  by  the 
Statute  of  Limitations  comes  to  be  considered.  We  so  held 
in  effect  in  Eager  v.  Shindler,  29  Cal.  60.  The  grcuvamen  of 
the  action  is  that  the  conveyances  of  which  complaint  is  made, 
are  clouds  upon  the  title,  and  for  that  reason,  and  that  only, 
their  cancellation  is  asked.  The  right  of  the  plaintiff  to  his 
relief  does  not  depend  altogether  upon  the  question  whether 
they  are  tainted  with  fraud,  but  upon  the  fact  that  they  are 
clouds.  Conveyances  not  tainted  with  fraud  may  cloud  the 
true  title.  Hence  fraud  is  a  false  quantity  when  we  come  to 
assign  an  action  of  this  character  to  its  proper  class  under  the 
Statute  of  Limitations.  If  fraud  exists,  it  does  so  merely  as  a 
feature  in  the  case,  and  not  as  a  test  of  the  true  nature  of  the 
cause  of  action  within  the  meaning  of  the  statute. 

Whether  a  cause  of  action  of  this  character  falls  under  the 
har  of  four  years  it  is  unnecessary  to  say.  We  held,  in  Eager 
V.  Shindler,  that  in  no  event  could  the  statute  oommenoe  to 
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ran  until  the  execution  of  the  SherifiPs  deed.  In  this  ease  the 
deed  was  executed  less  than  four  years  prior  to  the  oommence- 
ment  of  the  action. 

Counsel  for  the  respondent  are  mistaken  in  saying  that  the 
action  was  oonimenced  within  three  years  after  the  execution 
of  the  deed.  The  transcript  shows  that  it  was  not,  and  it  is 
not  suggested  that  the  transcript,  in  that  respect,  is  incorrect. 
Hence  the  question  as  to  the  limitation  of  three  years  is  not  in 
tenns  answered  by  the  case  of  Eager  v.  Shindier,  as  counsel 
assume. 

Judgment  affirmed. 

Sawtsbi  J.y  ooncumngs 

I  was  at'first  inclined  to  the  opinion  that  tiib  ease  fell  under 
the  fourth  clause  of  the  seventeenth  section  of  the  Statute  of 
Limitations,  under  which  "  an  action  for  relief  on  the  ground  of 
fraud  "  is  barred  in  three  years;  but  upon  further  reflection  I 
think  it  does  not.  The  deeds  in  question,  it  is  true,  had  their 
origin  in  fraud.  The  first  in  order  was  made  with  intent  to 
defraud  a  creditor.  The  creditor  proceeded  to  obtain  his  judg- 
ment, sell  the  land  and  obtain  a  Sheriffs  deed,  regardless  of 
the  deed  made  for  the  purpose  of  defrauding  him.  The  fraud- 
ulent deed  was  void  as  to  him  —  an  absolute  nullity — and  for 
this  reason  was  not  in  his  way.  After  obtaining  his  Sheriff's 
deed  he  was  in  a  position  to  recover  possession  of  the  land, 
notwithstanding  the  fraudulent  conveyance  without  first  pro- 
curing its  cancellation  in  equity.  It  was  only  necessary  to 
prove  the  fraud  when  the  fraudulent  deed  should  be  set  up  in 
the  action  at  law  to  recover  the  possession.  (Jackson  v.  Myer9, 
18  John.  426.)  It  might  be  inconvenient  to  be  at  all  timec 
ready  to  make  the  proof,  but  in  contemplation  of  law  the  deed 
was,  as  ,to  him,  absolutely  void.  The  creditor  could  protect 
himself  against  it  at  law,  and  there  was  no  necessity  for  going 
into  equity  for  a  remedy.  The  only  substantial  rdmedy  to 
him,  requiring  relief  in  equity,  therefore  is,  that  being  upon 
the  record,  the  void  deed  is  a  cloud  ifpon  the  tide  of  the  cred* 
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itor  and  those  daJTiiing  under  him,  and  thia  is  the  real  ground 
of  the  relief  soaght  in  this  actian.  The  object  songfat  is  only 
to  remove  the  doud  which  casts  its  shadow  npon  the  tida 
For  these  reasons  I  think  the  case  not  within  the  bar  of  three 
jean. 

As  to  the  creditor,  the  fraudulent  coiv^eyanee  was  Yoid. 
Kotwithstanding  this  conveyance,  therefore,  so  far  as  the  ri^ts 
cf  the  creditor  are  ccmcemed,  the  title  never  passed  to  the 
grantee  of  the  debtor  until  the  sale  under  execution  and  the 
making  of  the  Sheri£Ps  deed  under  which  plaintiff  claims. 
Until  that  time^  as  to  the  creditor,  the  title  must  be  regarded 
as  remaining  in  the  debtor;  and  his  grantee,  who  participated 
in  the  fraud,  must  be  regarded  as  being  in  possession  with  the 
debtor's  assent,  and  not  adversdy  to  the  ereditor,  his  right 
being  subject  to  be  divested  by  a  sale  under  ezecutioii  against 
his  grantor  in  favor  of  the  creditor  defrauded.  For  this  reason 
a  ri^t  of  action  did  not  accrue  to  the  purchaser  under  the 
execution  sale  as  against  either  till  the  execution  of  the  Sher- 
iffs deed.  I  think,  therefore,  that  the  action  is  not  barred, 
and  concur  in  the  views  expressed  in  the  leading  opinion  and 
in  ^  judgment 


P.  O.  ANDEESON  V.  JAMES  0.  PENNIE. 

A  Tbial. —  A  trial  li  the  examination  before  a  eompetent  tribanal,  acaorOlBg 

to  the  law  of  the  land,  of  the  facte  or  a  qoeatlon  of  law  put  In  liaoe  la 

a  eaoae,  for  the  purpose  of  determlnlni?  siMh  lesnew 
IfeB  or  Jtoticb  in  Bait  Fbancibco. —  Where  no  trUd  of  an  action  Ui  bad, 

or  entered  upon,  a  Justice  of  the  Peace  In  San  Frandsco  can  charge  only 

two  dollars  for  all  serrices  rendered,  Including  the  entry  of  a  judgment 

ef  dtecontlnuance. 
iMM^^lf  the  plaintiff,  after  the  tummona  is  aenred,  and  on  the  return  day, 

without  any  other  pioceedlngs,  diracta  the  Jaatlee  to  «iter  a  judgment  ot 

discontinuance,  no  trial  is  had  or  entered  upon. 
Wm  OF  MANDATn  TO  JtTsncH. —  A  writ  of  mandate  will  Issue  to  oompel  a 

Jastles  of  fbe  Peaee  to  enter  n  jndgmont  of  dloeoiitlnitanea 

A»mcMLVioiK.lo.the  Suprsme  Court  f o<  a  writ  of  matidatoi 
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The  f  aets  axe  stated  in  tiie  opinion  of  die  Oovrt 

F.  O.  Anderson,  in  pro  per.,  for  tihie  Writ 

James  0.  Permic,  in  pro  per^.  Contra. 

By  the  Conrt,  Shaftee,  J. : 

Mandamna  The  complaint  alleges  t&at  the  def^adant  is  ths 
Justice  of  the  Peace  of  the  Third  Township  of  the  City  and 
Oonnly  of  San  Francisco.  That  on  the  4th  of  March,  1867^ 
one  James  G.  GK)uld  commenced  an  actioo  in  said  Justice's 
Court  against  the  relator  herein,  to  recoTer  the  sum  of  ei^t7- 
seven  dollars  and  costs  of  suit.  That  summons  was  issued, 
served,  and  returned,  and  that  on  the  return  day  the  plaintiff 
in  said  action  filed  with  the  said  Justice  the  following  order: 

''In  the  Justice's  Court  of  the  Third  Township  in  and  for 
the  City  and  County  of  San  Francisco: 

**  James  Q.  Gould  v.  F.  C;  Akosssok. —  Entry  of  judgmeoot 
on  discontinuance. 

"  James  C.  Pennie,  Esq.,  Justice  of  the  Peace,  Third  Town- 
ship, in  and  for  the  City  and  County  of  San  Francisco  —  Sir: 
Please  enter  judgment  of  discontinuance  and  satisfaction  in  the 
above  entitled  case. 

**  Tours  respectfully, 

^  BuoHAK  k  Waimb, 
**  Attorneys  for  Plaintiff* 
"San  Francisco,  March  16th,  1867." 

That  thereupon  the  relator,  defendant  in  said  action,  re- 
quested the  defendant  herein  to  enter  a  judgment  according 
to  the  said  order,  with  which  request  the  defendant  refused  to 
oomply,  unless  the  relator,  or  the  plaintiff  in  said  action,  should 
pay  him  the  sum  of  three  dollars  as  his  fees  for  the  entry  of 
said  judgment;  and  the  said  defendant  still  neglects  and 
refuses  to  enter  the  said  judgment,  except  upon  compliance 
with  the  said  unlawful  demand*  It  is  further  alleged  that  all 
the  fees  due  in  said  aotion,  to  wit,  the  sum  of  two  doUass  for 
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all  servieee  Tequired  to  be  p^onned  bj  the  defendant  before 
trial,  have  been  paid  to  him^  and  that  no  other  fees  are  due. 

A  peremptory  mandate  ia  prayed  for,  directing  the  defend- 
ant to  enter  the  judgment  named  in  the  order  of  Gould.  The 
case  has  been  submitted  as  on  demurrer  to  the  complaint. 

The  question  raised  turns  upon  the  construction  to  be  given 
the  fifth  seotioii  of  **  An  Act  to  r^ulate  fees  in  the  Oity  and 
County  of  San  Francisco/'  approved  February  6th,  1866. 
(Acto  of  1865-6,  p^  66.)  The  section  is  as  follows:  '^  The 
Justioee  of  the  Peace,  severally,  shall  be  allowed,  in  any 
aedon  before  them,  for  all  services  of  eyery  kind  whatsoever 
required  to  be  performed  by  them  before  the  trial  in  such 
.  action,  two  dollara;  and  for  the  trial  and  all  proceedings  sub- 
sequent thereto,  including  all  affidavits,  swearing  witnesses 
and  jury,  and  the  entry  of  all  judgments  therein,  three  dollats; 
sad  under  no  preteixt  whatever  shall  said  Justices  in  any  one 
actiim  be  authorized  or  legally  entitled  to  ask,  demand  or 
reoeive  any  other  or  further  fee  or  charge,  exoept  for  copies  of 
papers  on  appeal,  as  hereinafter  provided.'' 

For  the  purpose  of  settling  the  fees  of  Justices  of  the  Peace 
—  the  subject  matter  to  which  this  section  relates — actions 
are  distinguished  by  it  into  two  classes:  first,  those  in  which  a 
trial  has  been  hAd,  and  second,  those  in  which  a  trial  has  not 
heea  had.  Counsel  differ -as  to  what  constitutes  a  trial  within 
the  meaning  of  the  section.  In  our  judgment  there  is  no 
reason  for  believing  that  the  word  is  used  in  a  sense  differing 
from  the  definition  universally  given  to  it  by  law  writers,  viz: 
the  examination  before  a  competent  tribunal,  according  to  the 
law  of  the  land,  of  the  facts  or  law  put  in  issue  in  a  cause,  for 
the  purpose  of  determining  such  issue.  Assuming  this  defini- 
tion,  we  proceed  with  the  argument  In  the  first  class  of 
actions  named,  tihat  is,  actions  in  which  a  trial  has  been  had, 
it  will  be  observed  that  the  interval  between  the  beginning 
and  the  ending  of  the  action  is  divided  into  two  periods;  the 
first  reaching  from  the  commencement  of  the  action  inclusive, 
to  the  trial;  the  second  extending  from  the  trial  to  the  judg* 
meat;  that  is,  from  the  inception  of  the  trial  to  the  perfeedng 
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of  the  judgment.  The  amount  of  judioial  Borvioe  performed 
during  these  re^>ectiye  periods  will  vaiy  witli  the  cireum* 
stances  of  each  particular  case;  but  how  great  soever  these 
variations  may  be,  matters  not;  for  the  compensation  has 
respect  to  stages  of  senrice,  rather  than  to  its  quality  or 
amount  In  this  class  of  actions  there  is  only  one  thing  the 
presence  of  which  is  always  essential,  and  that  is,  the  fact  af 
trial  —  the  inception  of  whidi  divides  the  two  periods  from 
each  other.  For  the  first  period  the  fee  is  two  dollars,  which 
pays  for  all  the  service  which  the  period  necessarily  involves 
or  may  chance  to  involve.  For  the  seeond  period  the  fee  is 
three  dollars,  involving  nothing  necessarily,  in  our  judgment^ 
except  a  trial  commenced;  but  should  the  trial  be  a  full  one^ , 
then  involving  it  with  all  its  incidents  and  the  judgmiont 
entered  upon  the  verdict  or  other  decision. 

As  to  the  second  dass  of  oases  contemplated  by  the  section 
under  consideration,  that  is,  cases  where  there  has  been  no 
trial,  the  rule  of  the  section  is,  that  **  under  no  pretext  what- 
ever shall  said.  Justices  in  any  one  action  be  authorized  or 
legally  entitled  to  ask,  demand  or  receive  any  other  or  further 
fee  or  charge,  except  for  copies  of  papers  on  appeal  as  herein- 
after provided.'^  This  negative  provision  is  one  of  the  features 
that  distinguish  the  Act  of  1866  from  the  Act  of  April  2S, 
1858.  (Statutes  1858,  p.  281.)  By  the  sixth  section  of  that 
Act  it  is  provided  that  "  Justices  of  the  Peace  severally  shall 
be  allowed  in  any  action  before  them,  for  all  services  required 
to  be  performed  by  them  before  trial,  two  dollars.  For  the 
trial  and  subsequent  proceedings,  including  all  affidavit^ 
swearing  witnesses  and  jury,  and  the  entry  of  a  final  judg- 
ment, three  dollars."  The  negative  provision  referred  to 
must  have  been  purposeless,  or  else  it  was  added  to  the  sec* 
tion  as  re|n*oduced  in  1866,  for  the  purpose  of  making  it  stiU 
more  manifest  that  the  fee  of  three  dollars  could  not  be 
claimed  except  in  cases  where  a  trial  had  either  been  had  or 
attempted.  We  say  ^^  attempted,"  for  the  reason  that  a  Jus- 
tice is  not  bound  to  enter  upon  the  trial  of  a  case  except  on  a 
payment  or  tender  of  the  prescribed  fee  of  three  doUaite.    F«r- 
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Aer,  if  the  right  to  the  three  dollars  does  not  depend  upon  the 
fact  of  trial,  fees  to  the  amount  of  five  dollars  may  be  claimed 
in  all  cases;  but  if  that  was  the  intention  of  the  Legislature 
^7  was  not  that  sum  stated  in  gross  t  Why  divide  it  into 
sums  of  two  and  three  dollars  ?  and,  above  all,  why  make  the 
two  dollars  payable  for  services  before  the  happening  of  an 
event,  and  the  three  dollars  payable  after  the  happening  of 
the  same  event,  when  the  event  in  a  large  majority  of  cases 
would  not  be  likely  to  happen  at  all  ? 

It  is  ordered  that  a  peremptory  mandamus  issue  acoording 
to  the  prayer  of  the  complaint. 


LOUIS  M.  BEAUDKY  t;.  JOSE  M.  VALDEZ. 

Pnuc  STBsan  ^»  OuoiAiid.— Tht  reaoldttoiM  of  Om  Otj  CoqiimI  dt  Oak- 
land to  ImproTe  the  public  streets  and  to  aoeept  bids  to  psrform  tho  work 
need  not  be  spproTed  bj  the  Mayor. 

Imc.— If acftdamtslns  the  streets  and  cnrblna  the  sidewalks  are  made  bf 
statnte  distinct  kinds  of  ImproveiBent  la  Oakland,  and  the  former  does  not 
iBclnde  the  latter. 

OomsACT  TO  iMPBOTB  Btrxbts  ih  Ojlklakd. —  A  contrsct  in  Oakland  to  Im- 
prove n  public  street  is  Tslld  only  for  such  improrements  as  are  named  in 
the  resolntion  of  intttntion  to  improrv,  passed  by  the  Common  Comiell.  If 
soch  resolution  declares  only  an  intention  to  macadamise^  the  contract 
should  not  be  let  for  both  macadamising  and  curbing  the  sidewalk. 

tanCif—  If  the  contract  to  Improre  a  street  in  Oakland  indndes  a  kind  of  work 
not  named  la  tho  resolntion  of  intention,  the  contractor  can  recover  for 
SBch  work  as  is  named  in  the  resolution,  if  It  can  be  ssparated  from  the 
other  and  estimated. 

Dor  or  Matob  ov  Oakland. —  The  fact  that  the  Mayor  of  Oakland,  before 
his  election,  had  become  the  assignee  of  a  contract  for  the  ImproTcment 
of  a  street,  as  security  for  a  debt  due  him  by  the  contractor,  does  not 
affect  the  validity  of  the  contract  or  of  the  assessment  for  the  work,  nor 
Incapacitate  him  froaa  eovnterslgning  the  warrant  for  the  collection  of  the 


bsH. —  The  act  of  the  Mayor  of  Oakland  In  eoontersignlng  a  warrant  for  the 
collection  of  an  assessment  for  street  ImproToments  Is  purely  ministerial. 

▲ppbal  to  Commok  Council.  OF  Oake^ano. —  If  there  Is  any  irregularity  In 

.   the  act  of  the  Mayor  of  Oakland   in  countersigning  a  warrant  for  the 

collection  of  an  assessment  for  a  street  Improrement,  such  Irregularity  Is 

waived  by  a  failure  to  appeal  from  the  act  of  the  Mayor  to  the  Common 

CounciL 

lone. —  If  there  is  any  irregularity  in  the  demand  for  the  amount  of  an 
assessment  for  a  street  Improvement  In  Oakland,  or  any  defect  in  the 
assessment  roQ,  the  same  is  waived  by  a  failure  to  appeal  to  the  Common 
Council. 

B8MC1IT   COLLBCTABLS    IX    GOLD    COUT.— A    tSZ    dUO   fOr   an    SSStSB 
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ment  for  ImproriD^  a  street  in  Oakland,  may  be  assessed  npon  a  gold  basis 
and  collected  In  gold  coin. 
Jin>OMENT  FOB  8tb£Jbt  Assbssmbnt  im  OAKLAND. — ^A  personal  judgment  for 
,  the  amount  of  an  assessment  for  a  street  improyement  in  Oakland,  should 
not  be  rendered  against  the  defendant  for  a  deficiency  which  may  remslii. 
due  after  the  enforcement  of  a  lien  on  the  lot. 

Appeal  from  the  District  Court,  Third  Judicial  District^ 
Alameda  County. 

When  the  plaintiff  introduced  the  assessment  roll  in  evi- 
dence the  defendant's  attorneys  objected  to  its  reception  be- 
cause '^  it  was  not  made  in  accordance  with  the  requirements  of 
section  eight  of  ^  An  Act  to  authorize  the  City  Council  of  the 
City  of  Oakland  to  improve  the  streets,  lanes,  alleys,  courts 
and  places  in  said  city,''  approved  April  4th,  1864;  that  the 
said  pretended  assessment  does  not  show  the  name  of  the 
owner  of  each  lot,  or  portions  of  a  lot;  nor  the  rate  per  front 
foot;  nor  does  the  diagram  attached  thereto  show  the  relative 
locations  of  each  distinet  lot,  or  portion  of  a  lot,  to  the  work 
done;  that  said  diagram  of  lots  is  not  in  accordance  with  the 
lots  as  known  and  designated  upon  the  map  and  books  of  the 
Assessor  of  said  city ;  nor  such  as  have  been  universally  recog^ 
nized  since  the  foundation  of  said  city."  The  Court  overruled 
the  objection.  The  assessment  roll  contained  several  assess- 
ments against  the  defendant  for  curbing  and  macadamizing  the 
crossings  of  different  streets,  all  intersecting  Broadway.  The 
following  is  a  copy  of  one.    The  others  were  in  the  same  form: 

ASSESSMENT   FOR   CURBING   AND  MACADAMIZING   THE   CROSSING   OF 
BROADWAY  AND  SIXTH  BTBEETTS,  AS  PER  ABOVE  CONTRACT. 


Anoaot. 


f.7S7  square  feet  of  macadamislog;  #  tMp;, 
m  4- U  lineal  feet  of  ourbB^aoo CT... 


$tStH 
M«7 


Bin 


NUMBER  OF  FRONT  FEET  ASSESSED,  1,000. 
BATB  FIB  ntOHT  VO0T»   |0.6S1  01. 

IMb  numbered  and  exhibited  on  the  Dla^am  hereto  attacted. 
All  pftjable  In  United  States  gold  cola. 
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fltiteBttt  «f  num. 
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Paul  by  0*  Basca***.  ■  •••••••••••••«•■ 

17  OS 
17  OS 
17  OS 
17  OS 

1000 

•88191 

The  evidence  showed  that  the  land  in  the  City  of  Oakland 
was  divided  into  hlocka  and  lots,  and  that  a  block  fronting  on 
Broadway  street  was  two  hundred  feet  front  by  three  hundred 
feet  deep,  and  that  a  lot  fronting  Broadway  street  was  twenty- 
five  feet  front  by  seventy-five  feet  deep.  The  defendant  claimed 
that  there  was  no  proof  that  any  demand  had  been  made  oa 
him  for  the  amount  due  on  the  assessment 

The  contract  entered  into  by  the  City  Marshal  for  perform- 
ing the  work,  contained  the  following  clause: 

"The  work  to  be  done  at  the  following  prices,  viz:  macad- 
amizing, twenty-two  cents  per  square  foot>  in  legal  tenders; 
curbing,  fifty  cents  per  lineal  foot,  in  legal  tenders;  or  macad- 
amizing at  eight  and  a  half  cents  per  square  foot,  in  gold  coin 
of  the  United  States  of  America;  for  curbing,  twenty  cents 
per  lineal  foot,  in  gold  coin  of  the  United  States  of  Amevica.'* 

The  complaint  asked  for  judgment  for  the  amount  specified 
in  the  contract  in  gold  coin.  The  Court  below  gave  judg- 
ment for  plaintiff  for  the  amount  specified  in  the  contract  in 
gold  coin,  to  be  collected  in  that  kind  of  money.  The  defend- 
•nt  appealed- 

The  other  facts  are  stated  in  the  opinion  of  the  CourL 

John  W.  DwineUe,  and  W.  B.  Olaseoeh,  for  Appellant 
Tlie  resolution  of  intention  authorized  the  City  Council  to 
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macadamize  the  streets  only^  but  not  to  curb  the  sidewalks. 
Macadamizing  does  not  include  curbing.  The  statute  (Laws 
1863-4,  p.  333)  speaks  of  macadamizing  and  curbing  as  two 
different  things.  The  term  macadamizing  could  not  be  nor 
was  it  enlarged  bj  parol  evidence,  because  macadamizing  hay- 
ing a  sense  which  is  generally  understood,  parol  evidence  could 
not  to  be  introduced  to  entirely  overturn  that  general  sense, 
but  only  to  show  that  it  had  another  special  meaning  when 
applied  to  the  transaction  in  hand.  (1  Greenleaf  on  Evid^noe^ 
p.  363,  Sec.  280,  and  notes;  2  Phillips  on  Evidence,  4  Amu 
Ed.,  p.  709,  and  notes.)  The  warrant  issued  by  Ae  Mar- 
shal for  the  collection  of  the  assessments,  and  countersigned 
by  the  Mayor,  was  void,  because  the  Mayor  was  at  the  time 
the  assignee  of  the  contract  for  the  street  improvement.  But 
the  coimtersigning  of  said  warrant  by  the  Mayor  was  a  judi- 
cial act,  for  before  so  countersigning  it  he  was  compelled  to 
'^  examine  the  contract,  the  steps  taken  previous  thereto,  and 
the  record  of  the  assessments,  and  must  be  satisfied  that  the 
proceedings  had  been  fair  and  legal."  (Laws  1863-4,  p.  337, 
Sec  0.)  So  far  then  as  the  Mayor  of  Oakland,  who  was 
interested  in  this  contract^  is  concerned,  whilst  it  remained 
in  his  hands  as  assignee  it  was  a  void  contract,  or  at  least 
suspended  ad  interim  in  all  its  action  and  effect,  and  no 
official  act  of  his  could  advance  it  a  single  step  in  the  proceed- 
ings requisite  for  its  collection.  (The  Seneca  County  Bank  v. 
Lamb,  26  Barb.  595,  and  cases  cited;  Barton  v.  Port  Jackson 
P.  Road  Co.,  17  Barb.  397;  Oriffitha  v.  Wells,  8  Denio,  226, 
and  cases  cited.) 

The  assessment  roll  was  void,  for  the  reason  that  it  doea 
not  show  the  name  of  the  owner  of  each  lot  or  portion  of  a 
lot,  nor  the  rate  per  front  foot;  nor  does  the  diagram  attached 
thereto  show  the  relative  locations  of  each  distinct  lot  or  por- 
tion of  a  lot  to  the  work  done;  that  said  diagram  of  lots  is 
not  in  accordance  with  the  lots  known  and  designated  upon 
the  map  and  books  of  the  Assessor  of  said  city;  nor  such 
as  have  been  universally  recogoized  since  the  foundation  of 
said  city.    The  law  regulating  these  particulars  is  as  followi: 
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''After  the  contractor  of  any  street  work  has  fulfilled  his 
contract  to  the  satisfaction  of  the  Marshal  of  the  said  city,  or 
Gtj  Council  on  appeal^  the  Marshal  shall  make  an  assessment 
Id  cover  the  sum  due  for  the  woik  performed  and  specified  in 
said  contract)  (including  incidental  expenses,  if  any,)  in  con- 
formit7  with  the  provisions  of  the  preceding  section,  according 
to  the  character  of  the  work  done,  or  if  any  direction  and 
dedsion  shall  be  given  by  the  said  Council  on  appeal,  then  in 
conformity  with  such  direction  and  decision,  which  assessment 
shall  briefly  refer  to  the  contract,  the  work  contracted  for  and 
pf^ormed,  and  shall  show  the  amount  to  be  paid  therefor, 
together  with  the  incidental  expenses,  if  any,  the  rate  per 
front  foot  assessed,  the  amount  of  each  assessment,  the  nanie 
of  the  owner  of  each  lot  or  portion  of  lot  (if  known  to  the  Mar- 
shal;)  if  unknown,  the  word  'unknown'  shall  be  written 
opposite  the  number  of  the  lot  and  the  amount  assessed  thereon, 
tiie  manber  of  each  lot  or  portion  of  a  lot  assessed,  and  shall 
hare  attached  thereto  a  diagram  exhibiting  each  street  or 
street  crossing,  lane,  alley,  plaoe^  or  court  on  which  any  work 
has  been  done,  and  showing  the  relatioe  location  of  each  distinct 
hi  Of  portion  of  a  lot  to  the  work  done,  numbered  to  oorret- 
pond  with  the  numbers  in  the  assessments,  and  showing  the 
number  of  feet  fronting  aaseaeed  for  said  woric  contracted  for 
and  performed.'' 

We  know  of  no  law  whidi  authorizes  a  municipal  corpora- 
tion to  make  any  discrimination  in  currency,  or  to  make  any 
contract  which  on  its  face  shall  impose  upon  the  taxpayer  or 
parly  assessed  any  pecuniary  obligation  which  cannot  be  liqui- 
dated by  payment  in  the  legal  currenqr  of  the  country.  But 
if  the  contract  thus  payable  in  the  alternative  in  two  different 
conencies  was  legal,  then  the  party  whose  property  was 
assessed  was  entitled  to  the  benefit  of  the  alternative,  and 
to  pay  the  assessment  in  that  curren<gr  which  should  be  the 
cheapest  to  him  at  the  time  of  jmyment. 

Crane  £  Boyd,  for  Bespondent 
Vol.  XZXII.—  18 
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The  use  of  the  term  ^^macadamized"  in  the  resolution  of 
Intention,  notified  the  property  owners  along  the  line  of 'Broad- 
way street  that  the  Council  proposed  to  contract  for  the  doing 
of  all  those  things  which  it  was  necessary  to  do,  and  which 
are  ordinarily  done^  in  order  to  properly  macadamize  a  street. 
The  resolution  of  intention  is  not  for  the  purpose  of  giving  all 
the  rmnuJtim  of  the  proposed  improvement,  but  simply  to  indi- 
cate its  general  character,  so  that  the  property  owner  may 
object  if  he  chooses.  {Emery  v.  San  Francisco  Oas  Co.,  28 
Cal.  376.)  We  proved  that  custom,  usage  and  common  mean- 
ing includes  in  the  term  ^^  macadamize "  curbing  also.  The 
object  of  this  proof  was  not  to  enlarge  the  sense  of  the  term, 
but  only  to  show  what  it  meant  and  included  when  applied  to 
ibe  improvement  of  a  street.  (2  Parsons  on  Contracts,  Sec 
9,  p.  48,  and  notes.) 

If  the  assessment  was  erroneously  made  up,  and  the  appel- 
lant here  so  believed,  he  should  have  appealed  to  the  Council. 
That  body  had  jurisdiction  of  the  subject  matter,  and  full 
power  to  correct  the  assessment  in  any  particular.  His  fail- 
ure to  appeal,  we  claim,  estops  him  now  from  attacking  the 
assessment  in  any  way.  (Laws  1863H:,  p.  339;  Charter  of 
Oakland,  Sec.  11;  Emery  v.  Bradford,  29  CaL  75.)  The 
Mayor  was  only'  the  assignee  of  the  contract  for  collateral 
security,  and  became  such  assignee  before  he  became  Mayor. 
In  this  respect  the  facts  differ  from  those  in  the  cases  cited  by 
appellant  Here  the  contract  in  its  inception  was  vali^  and 
when  it  came  to  the  hands  of  Ferris,  by  way  of  collateral 
security,  it  continued  valid.  It  certainly  did  not  become  void 
when  Ferris  became  Mayor.  The  act  of  the  Mayor  in  coun- 
tersigning the  warrant  is  ministerial,  because  it  is  done  not  to 
determine  any  question  as  between  two  parties,  but  only  to 
satisfy  his  own  judgment  whether  or  not  he  should  counter- 
sign the  warrant  It  is  no  more  judicial  than  the  act  of  a 
Notary  Public,  who,  before  certifying  to  the  acknowledgment 
of  a  deed,  must  be  satisfied  that  the  person  is  the  party  named 
in  the  deed.  (Lynch  v.  Livingston,  2  Selden,  433 ;  McCatdey 
J.  Brooks,  16  CaL  41 ;  MiddUton  v.  Low,  30  CaL  696.)    If  the 
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lasessment  loU  does  not  show  the  name  of  the  owner  of  each 
lot,  nor  the  relative  location  of  each  lol^  it  is  oiot  void,  but 
(oAj  Toidable  on  appeal  by  the  proper^  owner  to  the  Com* 
man  Council.  (Laws  1863-4,  p.  889,  Sec  11;  Bosworth  f. 
Daiunen,  25  CaL  296;  BidUman  y.  Brooks,  28  OaL  72.) 

By  the  Conrt^  SAimsBsoir,  J.t 

Action  to  recover  an  assessment  levied  for  the  improvement 
of  Broadway  street,  in  the  City  of  Oakland. 

L  The  jSirst  point,  to  the  effect  that  the  Chty  Gonncil  had 
not  acquired  jurisdiction  of  the  subject  matter  at  the  time 
they  ordered  Broadway  street  to  be  improved,  because  the 
resolution  of  intention  had  not  been  presented  to  or  approved 
by  the  Mayor  of  the  city,  is  answered  by  the  case  of  Taylor  v. 
Palmer,  31  Cal.  240.  Upon  this  point  the  statute  under  whidif 
the  City  of  Oakland  works  when  improving  her  streets  is  iden- 
tical with  that  under  which  the  City  of  San  Francisco  woiiu, 
and  which  was  before  us  in  Taylor  v.  Palmer.  (Statutes  of 
1863-4,  p.  333,  Sec.  3;  1862,  p.  392,  Sec  4.)  In  that  case 
^  held  that  resolutions  of  intention  to  improve  streets,  passed 
by  the  Board  of  Supervisors  of  the  Oity  and  County  of  San 
Francisco,  need  not  be  approved  by  the  Mayor  in  order  to  be- 
oome  valid  and  vcfst  the  'Board  of  Superviscnrs  with  jurisdiction 
to  order  the  improvements. 

IL  The  resolution  of  intention^  and  the  resolution  directing 
the  improvement  to  be  made,  in  terms,,  only  provided  for  ma- 
cadamizing the  street.  The  contract  for  the  improvement,  and 
the  assessment,  both  call  for  macadamizing  the  street  and  curb- 
ing the  sidewalks.  The  ccmtract  price  for  macadamizing  waa 
twenty-two  cents  per  square  foot  in  legal  tender  notes,  or  eight 
and  a  half  cents  in  gold  coin  of  the  United  States ;  and  for  curb- 
bg,  fifty  cents  per  lineal  foot  in  legal  tender  notes,  or  twenty. 
cents  in  gold  coin  of  the  Umted  States,  In  view  of  these  con* 
ditions  it  is  claimed  that  the  entire  proceedings  thereby  be- 
cune  vitiated,  and  that  no  recovery  ean  he  had  against  the 
defendants. 
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To  meet  the  point  testimony  was  admitted  by  the  Ooort^  om 
the  part  of  the  plaintiff,  to  show  that  the  word  ^maoadamis- 
ing ''  represented  a  certain  process  of  street  improvement  which, 
ex  vi  temUni,  included  curbing  of  the  sidewalks. 

This  was  error.  The  question  whether  the  term  ^'mecad* 
amizing''  also  indudes  ''curbing"  is  settled  by  the  statute 
under  which  the  parties  having  the  matter  in  charge  were 
working.  The  second  section  prescribes  what  street  improve- 
ments the  Cily  Council  shall  have  power  to  cause  to  be  madew 
Each  kind  is  separately  named  and  described.  ''  Macadamis- 
ing"  is  named  as  one,  and  ''curbing''  as  another.  Hence, 
whether  the  former  might  or  might  not,  under  other  circum- 
stances, include  the  latter,  is  not  the  question.  Does  it,  within 
the  meaning  of  the  statute  tmder  which  lihe  parties  were  work- 
ing is  the  question,  and  it  is  clear  that  it  does  not^  for  they  are 
there  mentioned  as  different  and  distinct  kinds  of  street  work, 
which  circumstance  shows  that  in  the  sense  in  which  the 
former  term  is  used  in  the  statute  it  does  not  include  the 
latter. 

The  passage  and  publication  of  the  resolution  of  intention 
are  the  acts  by  which  the  City  Council  acquires  jurisdiction; 
and  by  those  acts  they  acquire  jurisdiction  to  make  only  sudi 
improvements  as  they  describe  in  the  resolution,  and  they  can- 
not, therefore,  lawfully  cause  work  other  than  that  which  is 
described  to  be  performed.  But  if  they  do,  it  does  not  neces- 
sarily follow  that  the  entire  proceedings  are  void.  If  the  work 
described  in  the  resolution  can  be  separately  traced  throng 
the  entire  proceedings,  and  does  not  become  so  mixed  up  with 
that  which  is  not  specified  in  the  resolution  as  not  to  be  distin- 
guishable from  it,  the  proceedings  are  valid  as  to  the  former 
and  invalid  only  as  to  tiie  latter.  In  the  present  case  the  cost 
of  macadamizing  and  the  cost  of  curbing  can  be  readily  distin- 
guished'and  separated  from  each  other;  and  we  therefore  hold 
that  the  contract  was  a  valid  contract  so  far  as  it  calls  for 
macadamizing,  and  invalid  only  so  far  as  it  calls  for  curbing. 
(Emery  v.  S(m  Francisco  Oas  Co.,  28  CaL  879.) 

IIL  The  poiikt^to  the  effect  that  the  resolution  of  the  Oily 


April,  1867.]  Bsaudst  v.  Vauixi.  S77 


OjklBtom  of  fh*  Court  —  emnAentm^  X 


Council  accepting  the  bid  and  directing  tba  City  Marahal  to 
enter  into  a  oontraet  with  the.  bidder  was  void  beeanae  not 
approTed  by  the  Mayor^  stands  npon  the  same  level  with  the 
point  made  against  the  validity  of  the  resolution  of  intention^ 
and  admits  of  the  same  answer. 

IV.  It  is  next  claimed  that  the  warrant  for  the  collection  of 
the  assessment  issued  by  the  Marshal  and  countenigned  by  the 
Kayor,  was  void  because  the  Mayor  was  at  the  time  the 
assignee  of  the  contract^  and  therefore  disqualified  from  acting 
in  the  premises. 

The  Mayor,  prior  to  his  election,  had  become  the  as^gnee 
of  the  contract  as  collateral  security  for  the  payment  of  a  note 
which  he  held  against  the  contractor  for  money  loaned  by  tbm 
fonner  to  the  latter  to  enable  him  to  proceed  with  the  work 
nnder  the  contract  In  no  other  sense  was  he  the  assignee  of 
the  contract  He  had  nothing  to  do  with  the  perf ormanoe  of 
the  work,  and  under  the  assignment  was  only  entitled  to  receive 
80  much  of  the  contract  price  as  would  be' sufficient  to  pay  hie 
note.  The  city  charter  provides  that:  ^No  executive  officer, 
nor  member  of  the  City  Council,  nor  any  officer  of  the  corpo- 
ration, shall  be  directly  or  indirectly  interested,  nor  shall  he 
be  aecnrity  for  any  person  who  may  be  so  interested  in  any 
eontract,  work  or  business,  or  the  sale  of  anything  whatever, 
the  expense,  price  or  consideration  of  which  is  payable  from 
the  dty  treasurer,  or  by  assessment  levied  under  any  ordinanoe 
of  the  City  Council/' 

Such  are  the  conditions  in  view  of  which  the  point  in  hand 
is  made. 

The  validity  of  the  contract  could  not  be  affected  by  these 
conditions.  The  contract  was  made,  and  the  Mayor's  interest 
in  it,  such  as  it  was,  had  vested  in  him  before  he  became 
Mayor.  The  only  effect  then,  in  any  event,  would  be  to  die- 
qnidify  him  from  discharging  the  duties  of  Mayor  so  far  as 
they  might  relate  to  the  proceedings  under  this  contract 
Doubtless  the  more  regular  and  proper  course,  under  the  cir- 
enmstances,  would  have  been  for  the  City  Council  to  have 
elected  one  of  their  number  to  discharge  the  duties  of  Mayor 
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in  relation  to  these  proceedings^  which  they  might  have  done 
under  the  fourth  section  of  the  dty  charter,  which,  among 
other  things,  provides  that  ''the  Board  shall  elect  a  member 
from  their  own  body  to  predde  at  the  meetings  and  to  disr 
charge  the  duties  of  Mayor  whenever  there  shall  be  a  vacancy 
in  the  office  of  Mayor,  or  the  Mayor  shall  be  absent  from  the 
city,  or  be  unable,  from  sickness  or  other  cause,  to  attend  to 
the  duties  of  his  office/'  But,  be  that  as  it  may,  we  do  not 
regard  the  act  complained  of  as  affecting  the  validity  of  the 
assessment  The  act  is  a  mere  ministerial  duty  cast  upon  the 
Mayor.  It  is  true  that  he  is  required  to  satisfy  himself  that 
the  previous  steps  and  proceedings  have  been  fair  and  legal 
before  countersigning  the  warrants*  But  suppose  he  should 
fail  to  do  80,  would  the  proceedings  or  the  warrants  thereby 
become  worthless  in  law?  As  remarked  by  counsel  for 
respondent,  the  act  is  no  more  judicial  than  the  act  of  a 
Notary  Public  who,  before  certifying  to  the  acknowledgment 
of  a  deed,  must  be  satisfied  that  the  person  making  the 
acknowledgment  is  the  party  named  in  the  deed;  or  of  a 
County  Clerk  who,  before  issuing  a  writ  of  attachment,  must 
be  satisfied  that  the  affidavit  and  undertaking  are  sufficient 
and  in  due  form;  or  of  the  same  officer  in  entering  a  judgmait 
where  the  defendant  has  made  default;  or  of  the  Oovemor 
when  he  signs  an  Act  of  the  Legislature  and  is  required  to 
see  whether  the  forms  nf  legislation  have  been  observed. 
(Lynch  v.  Livingston,  2  Selden,  438 ;  McCauley  v.  BrooJea^  16 
Cal.  11.)  But  independent  of  this,  we  are  further  of  the  opin- 
ion that  the  irregularity,  if  it  is  such,  has  been  waived  by  a 
failure  on  the  part  of  the  defendants  to  appeal  to  the  City 
Council  as  provided  in  section  eleven  of  the  statute.  (Emery 
v.  Bradford,  29  Cal.  76 ;  Taylor  v.  Palmer,  81  Cal.  240.)  If 
he  was  prejudiced  in  any  way  by  reason  of  the  assumed 
incompetency  of  the  Mayor  to  act  in  the  premises  the  City 
Council  could  have  set  the  warrant  aside  and  directed  another 
to  be  made  out. and  appointed  some  one  of  their  number  to 
look  over  the  previous  proceedings  and  countersign  the 
rant  as  Mayor  pro  tern. 
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Wbat  we  Iiave  said  xuider  thia  point  will  also  serve  as  an 
mswer  to  the  points  made  upon  the  proof  of  the  d^nand  for 
the  ampTint  of  the  assessment  and  upon  defects  alleged  against 
the  assessment  rolL  The  latter  eould  all  have  been  remedied 
upon  an  appeal  to  the  City  Oouncily  and  if  the  defendant  had 
any  fault  to  find  he  should  have  availed  himself  of  that 
Foaedy. 

V.  The  next  point  relates  to  the  kind  of  money  which  the 
plaintifF  is  entitled  to  recover. 

The  money  sued  for  is  a  tax  due  to  the  city,  and  the  plain- 
tiff sues  to  recover  it  as  the  agent  of  the  city.  (Emery  y.  fifim 
Francisco  Oas  Co.,  28  Cal.  845 ;  Emery  v.  Bradford,  29  Cal. 
75;  Hendrick  v.  Crowley,  31  Osl  471.)  All  taxes  and  puUic 
dues,  by  express  statutory  provision,  may  be  collected  in  coin. 
{i  Hitteil,  Arts.  6,600-6,602.)  Hence  the  City  Marshal  had 
lawful  authority  to  levy  the  assessment  upon  a  gold  basis,  and 
to  draw  his  warrant  for  coin,  notwithstanding  the  contract 
was  in  the  alternative. 

VI.  The  last  point  relates  to  the  judgment,  which  is  in  the 
lame  form  as  was  used  in  Taylor  v.  Palmer.  It  was  erroneous 
to  render  a  personal  judgment  for  the  deficiency,  if  any,  after 
a  sale  of  the  lots  assessed,  as  we  held  in  that  case. 

No  new  trial  is  necessary,  except  so  far  as  to  ascertain  what 
portion  of  the  amount  sued  for  is  for  macadamizing  the  street- 
This  can  be  ascertained  by  referring  the  matter  to  some  com- 
petent person  to  make  the  computation,  for  which  the  assess- 
ment furnishes  the  necessary  data.  When  that  is  ascertained, 
the  plaintiff  will  be  entitled  to  a  judgment  for  that  amount, 
and  a  lien  upon  the  lots  assessed,  but  not  a  judgment  over. 

Judgment  reversed  and  cause  remanded  for  further  proceed- 
ings as  suggested  in  this  opinion* 

Mr.  Justice  Shafteb  delivered  the  following  opinion,  con- 
comng  specially,  in  which  Mr.  Justice  Rhodes  concurred: 

I  concur  in  the  judgment  and  in  all  the  conclusions  arrived 
at  on  the  points  discussed  in  the  opinion  of  Mr.  Justice  San- 
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DSBSON,  and,  with  one  exception,  I  concur  also  in  the  gronnds 
on  which  those  conclusions  are  respectively  put 

I  do  not  consider  that  the  Marshal's  authority  to.  make  a 
gold  assessment  and  to  issue  a  warrant  calling  for  gold  had  its 
source  in  the  Act  of  1864,  requiring  all  dues  to  the  public 
treasury  of  the  State  and  of  any  city  or  county  to  be  paid 
exclusively  in  the  gold  and  silver  coin  of  the  United  States. 
None  of  the  dues  named  in  the  warrant  could  get  into  the 
municipal  treasury,  under  any  circumstances,  as  a  place  of 
lawful  deposit.  The  contractor  became  and  now  is  the  city's 
agent  to  collect  the  assessments;  and  as  fast  as  collected,  the 
law  has  and  will  continue  to  apply  them  in  his  hands  in  pay- 
ment of  the  debt  which  the  city  owes  him.  For  this  reason  1 
consider  that  the  Act  of  1864  has  no  application  to.  the  ques- 
tion. On  the  other  hand,  the  authority  to  assess  and  collect 
in  coin,  comes,  in  my  judgment,  of  the  right  secured  to  the 
city  by  the  contract  of  paying  in  currency  at  one  rate,  and  in 
gold  at  a  lower  rate,  in  its  election.  It  was  lawful  for  the  city 
to  make  this  contract,  and  from  that  fact  I  deduce  the  power 
to  assess  and  collect  in  gold. 

Hr.  Justice  Sawyer  did  not  express  any  opinioiu 


THE  PEOPLE  V.  AMBROSE  WILLIAMS. 

tv*  AUCTIONS  TO  JusT. —  StroDff  «zpre«tloD8,  and  a  manlfett  attnnpt  at 
coloring  favorable  to  the  defendant,  In  Instractlona  aaked  by  hia  eoanael. 
In  a  criminal  case,  wblcb  state  the  law  correctly,  may  not  be  regarded  as 
eonatitntlng  substantial  reasons  for  refusing  the  Instmctlotts. 

GxTiNO  AND  Refusing  Inbihuctions. —  It  Is  better  to  give  an  Instrnetlon  fai 
a  criminal  case,  whlcb  In  the  main  states  the  law  correctly,  with  modlflca- 
tlons  If  required,  than  to  refuse  It,  although  no  error  may  bo  committed 
In  refusing  It. 

iKSTBUcnoNs  SHOULD  AFFLT  TO  FACTS.**  It  Is  uot  exTor  for  the  Coort  to 
refuse  an  Instruction,  In  a  criminal  case,  which  Is  not  pertinent  to  the  facts 
of  the  ease. 

IirsTBUCTiONS  AS  TO  Rbasonablk  Doubt. —  If,  on  a  trial  for  murder,  the  fact 
of  the  killing  Is  sdmltted,  and  the  defense  rests  on  the  question  of  tho 
grails  of  the  offense,  or  whether  the  defendant  was  justlfled  In  killing  on  tho 
ground  of  s^lf  defeoso.  Instructions  on  his  behalf  on  the  ^estlon  of  reason- 
able doubt,  framed  so  broad  as-  to  Include  the  fact  of  killing,  ara  not  peril* 
sent,  and  should  be  refused. 
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iBnL — iBstnictioDs  In  raeli  a  case,  apon  the  <]iie8tloii  of  reaBonnbTc  doofrt, 
iboald  applj  onlj  to  tha  grada  of  tha  offense  and  tha  faet  d  JaatHlcatloOi 

Gsnua  aAKB  Ikstsuction  Twice — If  the  Court  baa  already  slven  tlia  law 
eorreedy  to  tha  iarj  apoo  a  sivan  pola^  It  la  not  arro?  to  refaae  a  aaeoad 
taistroction  apon  the  lame  point. 

JuarmcATioN  nr  Kxllxno^ — On  a  trial  for  nnirdar  tha  Ooart  ahonld  not 
tnstmet  the  jury  that  tha  defendant  waa  Jnetlfled  If  be  wae  In  danger  of 
being  killed  by  the  deceaaad  and  vnderatood  and  feaiad  aneb  danger;  bat 
that  be  was  Jaatlfied  If  the  dreomataneea  were  aaeb  as  to  eseite  the  fears 
of  a  reaaonable  being*  and  that  ha  aetad  nnder  the  Influence  of  sneb  feaiib 
•lid  not  in  a  eplrlt  of  toTenge. 

Bnn  ov  Comn, —  ▲  rule  of  Court  vbl^  faqutres  each  caonael  ta  sabmlt 
mch  Inatructiona  aa  ha  Intenda  to  aak,  to  the  oppoalte  eounoel,  before  bla 
flnal  argamentp  under  the  penalty  of  baring  the  same  rafnaed,  may  In 
many  easea  work  Injnitlce  if  etrletly  adhered  to. 

Retaa  of  Oouw  as  to  IvaraucTKnis. —  Inetmetlotta  upas  s  material  pobit 
la  a  erlminal  ease  ahould  not  be  refuead  because  not  aobmltted  to  the 
eppoelng  eounael  before  bla  final  argument,  In  obedience  to  a  rule  of  Court 
requiring  It  to  be  dona. 

Ooon  icAT  CoNTBOL  ITS  BuuM^—  Rules  adopted  by  a  Court  ata  alwaya  under 
Its  eontrol,  and  if  there  la  any  reason  to  apprehend  that  they  will  work 
tajnstlce  If  strictly  adhered  to»  they  ahould  be  made  to  yield  to  tha  superior 
Mils  of  justice. 

IimDCTioss  AS  TO  Viirun  ov  Cams.— If  there  Is  no  conflict  Id  tha  teatir 
oioBy  aa  to  the  venue  of  the  crime  for  which  tha  defendant  la  osi  trial, 
tnstmctlons  upon  the  subject  are  out  of  place. 

teiLuso  ▲ssAUi^T. —  In  repelling  an  assault  tha  perseo  aasalled  should  oaa 
BO  more  force  than  la  absolutely  necessary. 

Hqdirimo  IvaraucnoMa. —  The  Court  may  modli^  taurtructlons  naked  by 
1  before  giylng  them. 


Appsal  from  the  District  Courts  Tenth  Judicial  Distriety 
ffierra  Coxmtj. 

The  defendant  was  indicted  for  killing  one  Samuel  R  Eddy, 
•t  the  Counly  of  Sierra,  on  the  4th  day  of  July,  1866.  He 
WIS  sentenced  to  the  State  Prison  by  the  Court,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  id  the  Court 

James  A.  Johnson,  for  Appellants 

The  Court  should  have  given  the  instruction  on  the  quea- 
lion  of  reasonable  doubt  asked  by  the  defendant's  counseL 
(People  V.  Milgate,&  Cal.  130;  People  v.  March,  ^Gfl  6H} 
People  V.  AnwW,  15  OaL  478;  People  v.  Gibson,  17  CaL  284; 
People  V.  Eckeri,  19  CaL  603.)  The  question  of  reasonable 
ixmli  should  apply  to  the  whole  case  —  to  the  killing  as  well 
tt  Oe  juMiiSpalfm.    (3  Le^duig  Criminal  Cases,  by  3«an«tt 
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&  Heard,  636.)  The  defendant  is  tp  be  held  innocent  nntQ 
proved  guilty.  It  cannot  therefore  be  ^wrong  for  the  Court  to 
charge  that  if  there  is  a  reasonaUe  doubt  <d  his  gnilt  ho 
should  be  acquitted. 

Creed  Eaymand,  also  for  Appellanti 

A  defendant  is  presumed  innocent  until  his  guilt  is  estab- 
lishedy  and  if  there  is  reasonable  doubt  of  his  guilty  should  be 
acquitted.  If  it  is  said  that  T^hen  the  killing  is  proved  doubt 
does  not  apply  to  it,  I  answer  that  the  prosecution  may  prove 
justifying  circumstances.  It  is  not  the  province  of  the  Court 
to  say  that  the  killing  is  proved,  and  refuse  an  instruction  on 
the  question  of  reasonable  doubt  on  that  ground.  (Common^ 
wealth  V.  McKie,  1  Gray,  61.) 

/.  0.  McCuUough,  Attomey-Oeneral,  for  the  People, 

If  the  instruction  given  by  the  Court  on  the  questioii  of 
reasonable  doubt  was  not  sufficiently  specific,  the  defendant's 
counsel  should  have  asked  a  more  specific  one.  (People  v. 
Byrnes,  30  Cal.  206.)  The  first  instruction  refused  contains 
both  good  and  bad  law.  It  is  not  the  duty  of  the  Court  to 
sift  the  good  from  the  bad.  Its  terms  were  too  broad.  The 
killing  was  admitted,  and  the  Court  is  asked  to  apply  the 
question  of  reasonable  doubt  to  this  admitted  fact  (People  v. 
Cauffman,  24  Cal.  230;  Case  of  Webster,  5  Cushingi  320;  1 
Whar.  Crim.  Law,  Sec  709.) 

By  the  Court,  Sandebsoit,  J,: 

The  defendant  was  indicted  for  murder,  tried,  and  convicted 
of  manslaughter. 

The  exceptions  taken  at  the  trial  all  relate  to  the  action  of 
the  Court  in  giving  and  refusing  instructiona 

I.  The  defendant  asked  the  Court  to  give  the  following 
instruction: 

^  A  wide  distinction  exists  between  civil  taiA  npnrfnal 
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in  respect  to  the  dc^ee  or  quantity  of  evidenoe  neoessary  to 
justify  the  jury  in  finding  a  verdict  for  the  Qovemment  In 
civil  cases  their  duty  is  to  wei^  the  evidenoe  carefully  and 
find  for  the  party  in  whose  favor  the  evidenoe  preponderates, 
although  it  be  not  free  from  reasonable  doubt  But  in  crimi- 
nal cases  it  is  far  different;  the  party  accused  is  always  enti- 
tied  to  the  1^^  presumption  in  favor  of  innocence,  which,  in 
doubtful  cases,  is  always  sufficient  to  turn  the  scale  in  favor  of 
the  accused.  It  is  therefore  a  rule  of  criminal  law  that  the 
goilt  of  the  accused  must  be  fully  proven.  The  burden  of 
proof  is  upon  the  prosecution.  All  presumptions  are  in  favor 
of  innocence,  and  every  person  accused  of  crime  is  presumed 
to  be  innocent  imtil  he  is  proved  guilty.  If,  upon  such  proofs 
there  is  a  reasonable  doubt  remaining,  the  accused  must  be 
acquitted.  For  it  is  not  sufficient  to  establish  a  probability, 
though  a  strong  one,  arising  from  the  doctrine  of  chances  that 
the  fact  charged  is  more  likely  to  be  true  than  the  contrary, 
but  the  evidence  must  establish  the  truth  of  the  fact  to  a  rea-* 
Bonable  and  moral  certainty  —  a  certainty  that  convinces  and 
directs  the  understanding  and  satisfies  the  reason  and  judgment 
of  those  who  are  bound  to  act  conscientiously  upon  it  It  is 
not  enough  that  the  evidence  goes  to  show  the  guilt  of  the 
accused ;  it  must  go  further  and  must  be  inconsistent  witii  the 
reasonable  supposition  of  his  innocence,  or  you  are  bound  to 
acquit  the  prisoner,  in  subserviency  to  that  humane  maxim  of 
lav  which,  clothed  in  the  language  of  that  good  and  great 
Judge,  Lord  Hale,  declares  that  ^  it  is  always  better  to  err  in 
acquitting  than  in  punishing  —  on  the  side  of  mercy  than  on 
the  side  of  justice.^  ^ 

This  was  refused  on  the  ground  that  it  had  already  bees 
given  so  far  as  applicable  to  the  case. 

The  language  is  mainly  copied  from  Webster's  Case,  6  Cush. 
820,  and  aside  from  a  manifest  attempt  at  coloring  favorable 
to  the  defendant,  states  the  law  correctly.  "A  wide  distinc- 
tion '*  and  "  it  is  far  different  **  are  rather  strong  expressions, 
&nd  are  evidently  employed  with  a  view  to  impress  the  minds 


264  PsopUB  V.  WHiUAHCL  (Sup.  Qt 

Opinion  of  the  Court  — .Sanderson,  7. 

of  the  jury  with  an  exaggerated  notion  of  the  distinctioa 
between  civil  and  criminal  cases  in  the  respect  named.  So  on 
the  question  of  presumption  as  to  the  innocence  of  the  accused^ 
an  important  qualification^  limiting  them  to  such  as  do  not  arise 
upon  the  evidence  in  the  case,  employed  by  Mr.  Chief  Justice 
Shaw  in  Webster^^  Case,  is  omitted.  These  matters  of  differ^ 
ence,  however^  may  not  arise  above  the  level  of  criticism,  and 
may  not,  therefore,  be  regarded  as  constituting  substantial  rea- 
sons for  holding  that  no  error  was  committed  in  refusing  the 
instruction.  There  are  more  satisfactory  grounds  upon  which 
the  ruling  of  the  Court  can  be  sustained. 

Doubtless,  all  things  considered,  it  would  have  been  better 
to  have  given  the  instruction,  with  some  slight  modifications; 
for  white,  as  we  shall  presently  see,  it  was  not  error  to  refuse 
it,  all  pretense  for  an  appeal  would  have  been  so  far  removed, 
and  no  harm  done  to  the  case  made  by  the  prosecution.  Where 
such  is  the  case,  it  is  always  better  to  give  the  instruction. 

We  think  the  ruling  of  thd  Court  must  be  sustained)  upon 
the  ground  that  the  instruction  as  a  whole,  was  not  pertinent 
to  the  case  made  by  the  evidence,  and  that  so  far  as  it  was 
pertinent,  it  had  already  in  the  main  been  given  to  the  jury. 

The  matter  of  the  instruction,  so  far  as  it  is  taken  from  the 
charge  of  Mr.  Chief  Justice  Shaw  in  Webster's  Case,  had  no 
useful  application.  Websier^s  Case  rested  entirely  upon  cir- 
cumstantial evidence,  and  the  rules  there  given  for  the  guid* 
ance  of  the  jury  were  therefore  demanded  by  the  exigencies 
of  the  case;  but  in  this  case  the  homicide  was  committed 
in  the  immediate  presence  and  view  of  the  witnesses.  That 
the  def^idant  committed  the  homicide  admitted  of  no  doubt 
whatever.  It  was  the  result  of  a  personal  ^icounter,  and  the 
defendant  himself,  while  on  the  witness  stand,  admitted  the 
killing.  Such  being  the  case,  the  only  questions  for  the  jury 
were,  first,  whether  the  defendant  was  justified  in  killing  the 
deceased  on  the  score  of  self  defense;  and  second,  if  not, 
what  was  the  grade  of  the  offense? — murder  of  the  first  or 
second  degree,  or  manslaughter?  In  view  of  these  conditions, 
an  instruction  upon  the  question  of  reasonable  doubt^  framed 
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80  broad  as  to  include  the  fact  of  the  killing,  "wu  entirely  out 
of  place,  and  could  have  seired  no  proper  purpose.  If  of  anj 
effect  whatever,  it  would  hare  been  so  far  misohievous  because 
tendiug  to  mislead  by  diverting  the  minds  of  the  jury  from 
the  true  points  of  controversy.  The  jury  had  already  been 
instnicted  upon  the  question  of  reasonable  doubt  as  applica- 
ble to  the  grade  of  the  homicide.  The  Court  did  not,  in  its 
instruction  upon  that  question,  in  terms  include  the  fact  of 
justification,  it  is  true;  but  if  counsel  desired  a  more  specific 
application  of  the  principle  to  the  latter  fact,  if  allowi^le  (b 
question  not  involved  here  because  no  such  application  was 
requested),  they  should  have  asked  an  instruction  directly  upon 
that  pqint     (People  v.  Byrnes,  80  OaL  206.) 

£L  It  is  next  claimed  that  the  Court  erred  in  refnsiog  to 
instruct  the  jury  as  follows: 

^  If  you  believe  the  defendant  was  in  danger  of  being  killed 
or  receiving  great  bodily  harm  at  the  hands  of  the  deceased, 
and  that  the  defendant  understood  such  danger  and  feared  it, 
iheuy  in  that  case,  he  was  justifiable  in  killing  deceased ;  and 
in  considering  the  question  whether  he  was  in  danger  and 
whether  he  understood  and  feared  such  danger,  you  should 
consider  and  wei^  the  evidence  in  relation  to  the  character 
of  the  deceased,  also  the  evidence  in  regard  to  the  threats  of 
deceased,  made  against  defendant,  and,  in  fact,  should  consider 
every  circumstance  connected  with  the  unfortunate  altereation 
whidi  ended  in  Edd/s  death." 

This  instruction  was  properly  refused  for  two  reascms  — 
first,  the  rule  upon  the  subject  to  which  it  was  addressed  had 
already  been  stated  by  the  Court  in  the  precise  language  of 
the  statute,  which  it  is  difficult  to  improve  (Act  concerning 
crimes,  Sees*  30  and  31) ;  and  second,  because  it  misrepresents 
tibe  law.  It  makes  the  bare  fear  of  the  defendant  and  not  the 
fears  of  a  reasonable  person,  under  circumstances  sufficient  to 
excite  them,  the  test  of  justification,  and  that,  too,  unaccom- 
panied by  the  further  and  indispensable  qualifioations  that  he 
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acted  under  the  influence  of  such  fears  and  not  in  a  spirit  of 
revenge. 

IIL  It  is  next  claimed  that  the  Court  erred  in  refusing  to 
instruct  the  jury  upon  the  question  of  venue,  as  asked  by  the 
defense. 

The  Court  refused  to  give  the  instruction  on  the  ground  that 
it  was  not  presented  in  time,  under  a  rule  of  the  Court  whioh 
requires  counsel  having  the  opening  of  the  argument  to  sub- 
niit  such  instructions  as  he  may  intend  to  ask  to  oppoaite 
counsel,  in  advance  of  the  argument  of  the  latter,  and  requires 
counsel  having  the  reply  to  submit  his  in  advance  of  the  doe^ 
ing  argument  of  the  other  side. 

Had  there  been  any  plausible  ground  for  an  in^truetioii 
upon  the  question  of  venue,. we  shoxdd  feel  inclined  to  hold 
that  the  Court  erred  in  refusing  to  give  the  instruction  which 
was  requested  upon  that  subject.  A  Court  may  undoubtedly 
'  regulate  the  order  of  its  business  by  rules  which  do  not  con- 
flict with  law  or  do  not  impair  the  legal  rights  of  parties ;  but 
it  may  be  well  doubted  whether  a  rule  of  the  character  of  the 
one  under  review  may  oiot  in  many  cases  work  injustice  if 
strictly  adhered  to.  Independent  of  rules,  a  party  would 
have  a  right,  to  submit  his  instructions  at  any  time  before  the 
jtiry  leave-  the  box.  Counsel  are  better  advised  after  hearing 
the  argument  than  they  can  be  before,  and  are  therefore  better 
prepared  to  frame  their  instructions  at  the  dose  of  the  ail- 
ment than  at  any  previous  stage  of  the  trial.  Counsel  have  a 
right  to  shape  their  instructions  so  as  to  rebut  the  theories  of 
the  other  side  as  well  as  advance  their  own,  and  it  may  some- 
times happen  that  they  cannot  do  this  to  their  entire  satisfac- 
tion until  after  sudi  theories  have  been  fully  presented;  and 
it  may  therefore  well  be  doubted,  under  all  tie  circumstances, 
whether  a  rule  which  requires  ijounsel  to  submit  their  instruc- 
tions in  advance  of  the  argument,  or  while  it  is  in  progress,  if 
it  is  to  be  strictly  adhered  to,  has  anything  to  recommend  it 
It  is  true  that  certain  general  instructions  involving  matters 
of  definition  and  the  like  can  be  readily  prepared  before  the 
argument,   but  the  more   valuable   and  useful  part  of  the 
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ehaige — that  which  deals  diteefly  with  the  particalar  facts  of 
the  case  and  the  opposing  theories  of  connsel — cannot;  besides 
the  fonner  is  generally  prepared  and  giTen  by  the  Court  of  its 
awn  motion,  while  the  latter  receives,  or  should  receive,  the 
especial  attention  of  counseL  It  will  rarely  fail  to  happen 
that  subjects  for  instruction,  not  previously  thought  of,  will 
be  sD^ested  or  occur  to  counsel  pending,  the  argument  or 
after  its^ose;  and  as  one  of  the  objects  of  giving  instructi<nis 
is  to  present  the  law  of  the  case  fully,  and  not  partially,  it 
vonld  hardly  be  consistent  with  that  object  to  reject  matters 
of  perhaps  vital  importance  merely  because  they  did  not  occur 
to  connsel  at  or  before  a  given  stage  in  the  proceedings,  aud 
if  such  was  the  case  here  we  should  feel  inclined  to  hold  it 
error,  as  being  an  abuse  of  discretion.  Ryles  of  Court  should 
be  framed  in  furtherance  of  justice ;  but  they  may  sometimes, 
if  strictly  adhered  to,  work  ike  other  way.  They  are  always 
under  the  control  of  the  Court,  and  if  there  is  any  reason  to 
apprehend  the  latter  result,  they  should  be  made  to  yield  to 
the  superior  calls  of  justice. 

But  we  are  of  the  opinion  that  there  was  no  substantial 
groun^  for  the  instruction  in  question,  and  that  it  was  there- 
fore properly  refused.  There  was  no  contest  over  the  question 
of  venue,  and  although  the  testimony  on  that  point  was  not 
as  direct  and  explicit  as  it  generally  is,  it  was  neverliieless 
ample  and  sufficient,  especially  in  view  of  the  fact  that  the 
defense  offered  no  evidence  and  made  no  contest.  The  testi- 
mony of  several  witnesses  was  to  the  effect  that  the  homicide 
was  committed  at  '^  Minnesota,''  and  the  Coroner  testified  that 
he  '^held  an  inquest  on  the  body  of  the  deceased  in  this  county, 
at  Minnesota.''  This  proved  the  venue  sufficiently,  and  in  the 
absence  of  any  conflicting  testimony  there  was  no  occasion  for 
any  instruction  upon  that  question. 

IV.  It  is  next  claimed  that  the  Court  erred  in  using  the 
following  language  while  instructing  the  jxiry  upon  the  law  of 
self  defense :  "  The  law  carefully  measures  the  amount  of  force 
which  may  be  used  in  repelling  an  assault,  and  allows  no  more 
than  is  absolutely  necessary." 
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The  point  is  made  against  the  word  ^  absolutely,^  and  is 
sufficientlj  answered  by  the  thirty-first  section  oif  the  Act  eo&* 
oeming  crimes,  where  the  precise  word  is  used  in  the  same 
connection  in  which  it  was  employed  by  the  Ooort 

V.  The  point  to  the  effect  that  the  Court  erred  in  modify- 
ing an  instruction  asked  on  the  part  of  the  defendant  before 
giving  it  is.  answered  by  Boyce  y.  The  Calif omia  Stage  Oamr 
paattr,25  CaL  460;  People  y.  Dodge,  28  Cal.  445. 

The  order  denying  a  new  trial  is  affirmed* 

Sawtxb,  J.,  concurring  specially: 

I  concur  in  the  judgment  upon  the  other  grounds  stated  in 
the  opinion  of  my  associate,  but  I  dissent  from  that  portion  of 
the  opinion  which  questions  the  power  of  the  District  Court 
to  establish  a  rule  of  practice  requiring  instructions  asked  by 
counsel  to  be  handed  to  the  Court  for  examination  before  the 
dose  of  the  argument  In  some  of  the  District  Courts,  and 
probably  in  most  of  them,  such  a  rule  has  been  adopted  and 
in  force  for  many  years.  After  some  experience  as  a  District 
Judge,  I  am  satisfied  that  such  a  rule  is  salutary.  The  Judge 
in  criminal  cases  is  required  to  reduce  his  diarge  to  writing, 
and  this  must  ordinarily  be  done  during  the  argument  of 
counsel  before  the  jury.  It  is  a  great  inconvenience  to  have 
a  long  list  of  instructions  kept  quietly  in  the  pockets  of  coun- 
sel during  the  argument  handed  up  to  the  Judge  at  the  last 
moment,  alter  his  own  charge  has  been  written,  to  be  hastily 
examined  and  passed  upon.  It  is  impossible 'for  a  Judge 
under  such  circumstances,  with  an  impatient  jury  and  audience 
waiting  for  him,  to  calmly  and  properly  consider  and  pass 
upon  the  instructions.  Great  liability  to  err,  besides  an 
obstruction  to  the  business  of  the  Court,  would  almost  neces- 
sarily result  If  counsel  have  properly  prepared  their  case, 
there  can  be  little  diflSculty  in  preparing  all  necessary  instruo- 
tions  beforehand,  and  much  better  than  during  the  excitement 
of  the  argument.  If  the  points  of  the  case  are  not  discovered 
till  the  close  or  near  the  dose  of  the  argument^  it  is  not  Texy 


April,  1867.]         MoB^BsmoifTi^BMvmUu  289 

■  '  ■  ■■!■■■■■    I       ■■  I  M^i^^W^— ^PW^lfl— — ^i— I— ^1.— 

likely  that  instrnctjiniB  wfll  be  prq;MLred  upon  the  epur  ol  tbe 
moment  with  that  ciure  and  piecmicm  which  the  ooeasian 
demands.  I  see  no  eoiind  objection  to  a  role  requiring  eouH- 
sel  to  present  to  the  Court  instmctione  whieh  thejr  propose  to 
ask  before  the  alignment  to  the  juiy.  The  tendency  of  such  a 
rale  would  be  to  obviate  errors — a  tendeni^,  perhaps,  not 
always  desired  by  defendants  in  criminal  cases.  Our  prede- 
cessors were  of  opinion  that  it  was  competent  for  Oourts  to 
adopt  such  a  rula  (People  y.  Sean,  18  OaL  636;  see  al4o 
Anderean  y.  Parker,  6  Cal.  201 ;  Ttrmey  ▼•  BndieoU,  6  OaL 
102;  Peoph  y.  Took  Chew,  6  OaL  636.) 


JACOB  A.  MORENHOUT  ei  ah.  v.  VALENTIN  HIGU^ 

ERA  ei  ah. 

Iiiun  nr  Pabtitiovw—  Ift  between  tli«  partiM  to  an  ttctton  Idr  partltkaw 
disputes  exist  as  to  tbelr  rlsrhts  or  Interests  In  anj  respect,  such  dlspnteo 
may  be  litigated  and  determined. 

lODGMKifT  IK  PABTiTXcm.*- a  iodgmsnt  In  an  aetlon  for  iiartltUni  la  Mndtng 
and  concInslTe  as  to  title  upon  all  the  parties  who  art  sanred  with  sammons 
or  appear,  and  a  bar  to  a  new  action. 

bnc. —  If  the  complaint  In  partition  aTera  that  a  defendant  has,  or  elalma  to 
have,  some  Interest  In  the  land,  which  tntenst  la  nnknowa  to  plaintiff, 
and  a  snmmons  Is  serred  on  such  defendant,  md  be  faila  to  appear,  and 
the  judgment  doea  not  give  each  defendant  any  Interest,  It  Is  r«t  od/ndloato 
and  estops  him  from  recovering  In  a  new  action. 

Idbm.— The  eifect  of  a  Judgment  In  partition  la  to  be  dotarmlnad  by  o«r 
itatnta^  and  not  by  the  common  law. 

Appeai.  from  the  District  Court,  Third  Judicial  District^ 
Monterey  County. 

The  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  8.  Btooks,  for  Appellants. 

If  the  plaintiff)  Scott,  had  made  this  allegation  in  his  com- 
plaint,  that  defendants  had  no  interest  in  the  land,  it  would 
have  rendered  it  demurrable  as  to  them;  for  he  could  not 
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maintain  an  action  for  partition  with  them,  nnless  thej  were 
his  tenants  in  oonunon.  A  denial  of  their  title  wonld  have 
been  a  disseizin,  and  a  disseizin  was  a  bar  to  the  action.  If 
the  title  is  in  dispute,  a  Court  of  equily  will  not  make  a 
decree  for  partition,  but  will  remit  the  parties  to  an  action  at 
law  to  determine  the  title,  (WUkin  v.  Wilhm,  1  Johns.  Chan- 
cery, 117.)  "  Partition  is  a  matter  of  right  if  the  title  is  clear, 
but  not  otherwise.  If  the  title  be  suspicions,  a  Court  of. 
iBquity,  as  the  Vice  Chancellor  observed  in  Baring  ▼•  Nash, 
1  Vesey  &  Beame,  557,  may  well  pause  in  directing  partition." 
(Phelps  V.  Oreen,  3  Johns.  Ch.  305 ;  Bradshaw  ▼.  CalUgan,  6 
Johns.  82.)  Two  things  are  essential  to  the  maintenance  of 
the  action;  privity  of  possession  and  privity  of  estate.  The 
plaintiff  must  allege  that  the  defendants  are  in  joint  or  com- 
mon possession  with  him,  and  that  they  are  rightfully  so. 
Unless  he  admits  or  charges  them  to  be  joint  tenants  or  ten- 
ants in  common  with  him,  he  has  no  right  to  make  them  par- 
ties to  the  partition  suit  There  was  no  allegation  to  support 
the  decree.  There  was  no  allegation  in  the  complaint  nor  in 
tbe  answers  of  any  of  the  defendants  that  the  claim  of  the 
defendants  Morenhout,  Bemal,  and  Crowley,  were  unfounded. 
On  the  contrary,  the  only  allegations  which  can  be  construed 
as  touching  that  point,  were  exactly  the  reverse.  The  plain- 
tiff alleged  that  he,  "  together  with  the  defendants,  is  seized  of 
an  estate  in  fee  as  tenant  in  common.^'  "The  said  Joefi  do 
Jesus  Bemal,  Valentin  Higuera,  Jacob  A.  Morenhout,  and 
Emma  Morenhout,  claim  to  have,  as  the  plaintiff  is  informed 
and  believes^  some  interest  in  the  said  premises  under  the 
grant  hereinbefore  mentioned  and  derived  through  some  of  the 
heirs  of  the  said  Jos6  Higuera,  the  extent  of  which  said  inter- 
est is  unknown  to  the  plaintiff."  The  complaint  alleged  the 
grant  to  Jo66  Higuera,  and  claimed  under  him  a  small  undi- 
vided interest.  There  was  no  denial  of  the  conveyance  from 
the  heirs  of  Higuera,  under  which  those  defendants  claim — no 
allegation  that  their  claims  were  unfounded;  nor  was  there  in 
any  of  the  answers  of  the  other  defendants.  There  was  then 
no  allq^tion  in  the  complaint  to  support  the  judgment  in  par^ 
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titiozL    (BiddU  Bogg$  y.  Merced  M.  Co.,  14  Oal.  866 ;  J2oim  ▼. 
Bennolde,  11  CaL  19;  firacOey  v.  Hairhnsse,  27  OaL  76.) 

A  0.  Houghton,  for  Beqpandeolt. 

The  judgment  in  partition  was  nnqnestionablj  admiflBiUa 
as  evideoce,  and  the  true  question  was  its  effect  as  eiridenoey 
whether  the  decree  in  that  case  was  a  bar  to  this  action  or 
Bot  This  qnestion  mnst  be  detennined  from  the  face  of  the 
vBcord  Joseph  Scott^  the  plaintiff  in  the  partition  suit,  was 
a  tenant  in  common  of  the  Bancho  Tularcitosy  the  land  which 
was  the  subject  of  the  action  in  that  suit  Scott  was  in  pos^ 
lession,  and  therefore  entitled  to  maintain  the  snit  (Praa 
Act,  264.)  The  averment  in  the  complaint  as  to  the  defend- 
ants in  question  is,  that  the  defendants,  Josi  Jesus  Bemal, 
Carmen  Sibrian  de  Bemal,  Valentin  Qigaera,  Jacob  A.  Mor- 
enhont,  and  Emma  Morenhout,  "  claim  to  ham ''  some  interest 
in  the  premises  described  in  the  complaint  under  the  common 
loiiice  of  title — the  grant  to  Jose6  Higuera— "<&e  extent  of 
which  interest  is  imknown  to  the  plaintiff;  and  he  therefore 
aab  that  thej  be  required  to  establish  by  proof  their  respec- 
tive interests  therein.  That  allegation,  instead  of  showing  an 
adyerse  daim^  shows  that  the  defendants  in  question  clawi  to 
have  some  interest  in  the  estate  under  the  same  title  under 
which  the  plaintiffs  claim,  and  nothing  more.  If,  howeyer, 
they  were  not  proper  parties^  thej  should  have  appeared  in 
the  partition  proceedings,  and  made  the  objection  either  by 
demurrer  or  answer.  The  fact  that  they  were  improperly 
joined  as  defendants  does  not  impair  or  affect  Ihe  validity  of 
the  decree.  There  is  nothing  in  the  record  to  show  what  the 
particular  nature  of  the  claim  of  the  defendants,  Morenhouts 
and  the  Bemals,  was  in  the  premises.  Their  alleged  claim 
may  have  been  a  mortgage  of  record,  satisfied  in  fact,  but  not 
satisfied  of  record.  They  may  have  claimed  some  interest  of 
some  heir  of  the  grantee  of  the  rancho,  Josg  Higuera  (the 
conmion  source  of  title  of  all  parties),  while  some  other  of  the 
parties  held  that  interest  under  a  prior  deed,  or  they  may  have 
daimed  to  havo  some  interest  of  some  other  nature.     What- 
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ever  their  claim  was  to  the  premiaes,  was  one  of  the  questions 
presented  by  the  pleadings.  It  was  one  of  the  issues  in  the 
case  and  was  passed  upon  by  the  Oourt  The  purpose  of  the 
action  was  to  determine  who  among  the  persons  who  claimed 
to  be  co-tenants  in  the  ranoho  were  so  in  fact,  and  what  their 
respective  interests  were.  It  would  seem  strange  that  if  the 
Oourt  had  power  to  adjudge  that  one,  who  claimed  to  be  a 
tenant  in  common  of  a  certain  interest,  owned  a  lesser  or  a 
greater  interest  than  he  claimed,  could  not  also  determine,  if 
such  was  the  fact,  that  although  a  party  claimed  an  interest 
as  a  tenant  in  common  that  he  was  not  so  in  fact^  and  that  his 
claim  was  unfounded. 

By  the  Oourt,  BANnsBsoir,  J.t 

Ejectment.  The  plaintiffs  allege  title  to  an  undivided  half 
of  the  "Plain  of  San  Ignacio,*^  parcel  of  the  Rancho  "Los 
Tularcitos  **  in  Santa  Clara  County,  which  was  granted  to  Josfi 
Higuera,  now  deceased,  by  the  Mexican  Government. 

The  defendants  deny  the  title  of  the  plaintiffs  and  all^e 
title  in  themselves.  They  also  plead  in  bar  a  former  judg- 
ment of  the  Court  in  another  action,  to  which  plaintiffs  and 
defendants  were  parties,  in  which  it  was  adjudged  and  deter- 
mined that  the  plaintiffs  had  no  title  to  the  premises. 

At  the  trial  the  plaintiffs  made  a  case  which  entitled  them 
to  recover  and  rested.  The  defendants  then  offered  in  evi- 
dence the  judsrment  roll  in  the  suit  of  Scott  v.  Higuera  ei  ai. 
in  support  of  their  plea  in  bar,  to  which  objection  was  made 
by  the  plaintilSPs  upon  the  ground  that  it  was  irrelevant  and  in- 
competent. 

Both  parties  claim  title  under  the  Mexican  grant  to  Josfi 
Higuera.  The  suit  of  Scott  v.  Higuera  was  for  a  partition  of 
the  Rancho  Tularcitos  y  San  Ignacio,  instituted  by  Scott 
against  Higuera  and  others,  among  whom  were  the  plaintiffs 
to  this  action.  All  parties  claimed  under  the  Higuera  title. 
The  plaintiffs  were  personally  served  with  summons,  but  never 
appeared.     As  against  them  the  allegation  of  the  complaint 
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WBS^  in  aubstaiiee,  that  thej  had  or  daimed  to  have  Bom^  in- 
terest in  the  rancho  under  the  Mexican  grant  to  Higuera, 
which  was  unknown  to  the  plaintiff;  and  he  therefore  asked 
that  they  might  he  required  to  show  what  liieir  interest  was 
and  establish  the  same  by  proof.  The  defendants  who  answered 
to  the  partition  suit  set  up  and  claimed  interests  in  the  rancho, 
which,  together  with  that  of  the  plaintiff,  covered  the  whole 
thereof  and  united  with  the  plaintiff  in  asking  for  a  partition. 
The  Court  adjudged  that  the  plaintiffs  in  this  ease  had  no 
interest,  and  partitioned  the  rancho  among  the  other  parties 
sooording  to  their  interests.  The  whole  case  tome  upon  the 
question  whether  the  judgment  in  8eoU  y.  Higuera  is  condusiye 
against  the  plaintiffs'  title  and  right  to  recover.  The  Ofmrt 
below  held  that  it  was,  and  rendered  judgment  for  the 
defendants. 

It  is  contended  on  the  part  of  the  appellants  that  tiie  jndg- 
ment  in  Scott  v.  Higuera  does  not  estop  the  plaintiffs  from 
Betting  up  their  title,  and  that  it  is  not  evidence  against  them 
or  their  title.  And  in  support  of  this  view  it  is  argued — first, 
that  an  action  for  a  partition  has  a  special  purpose,  to  wit: 
the  division  of  land  among  tenants  in  common,  etc,  and  that 
nothing  else  can  be  done;  that  the  titles  or  interests  of  the 
tenants  cannot  be  litigated  and  determined;  that  if  anything 
of  that  character  has  to* be  done^  it  must  he  done  else(Where. 
Seccmd,  that  if  this  can  be  done  in  an  action  for  partition,  it 
was  not  done  in  this  case;  that  no  issue  as  to  the  title  or  inter- 
est of  the  plaintiffs  was  made  and  no  trial  was  had,  and  that 
therefore  the  decision  of  the  Oourt  that  they  had  no  title  has 
nothing  to  support  it,  and  is  therefore  ct^ram  nan  judice.  That 
if  Scott  desired  to  tiy  and  determine  the  plaintiffs'  titie  he 
dionld  have  tendered  an  issue  in  bis  complaint  upon  that  sub- 
ject, but  that  he  did  not,  and  hence  tiiere  was  no  such  issue  in 
the  case,  and  hence  upon  the  general  principles  upon  which  the 
doctrine  of  res  adjudicata  rests,  the  jndgment  of  the  Court  that 
the  i^aintiffs  had  no  title  is  no  bar. 

In  support  of  the  first  of  these  points  the  learned  counsel 
for  the  appellants  has  filed  a  very  aUe  brief,  which  would  be 
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entitled  to  much  weight  in  a  jurisdiction  where  the  diatinc- 
tiona  between  actions  at  law  and  suits  in  equitj  are  still  pre- 
served; but  unfortonatelj  for  the  argument,  those  distincticms 
have  been  abolished  in  this  State^  and  a  party  who  here  seeks 
i^lief  at  the  hands  of  the  Courts  may  obtain  both  Iq^l  and 
equitable  relief  in  the  same  jaction  or  proceeding,  if  upon  the 
facts  of  his  case  he  is  entitled  to  both.  Actions  for  partition 
of  land  constitute  no  exception  to  this  rula  If,  between,  the 
parties  to  an  action  for  partition,  disputes  exist  as  to  their 
rights  or  interests  in  any  respect,  sudi  disputes  may  be  liti- 
gated and  determined  in  such  action.  ^'The  rights  of  the 
several  parties,  plaintiffs  as  well  as  defendants,  may  be  put  in 
issue,  tried  and  determined  by  such  action,"  is  the  eocprees 
language  of  the  .statute  by  whidi  proceedings  in  partition  are 
regulated.  (See.  271.)  The  point  is  too  plain  for  argument. 
Moreover,  it  has  been  expressly  decided  by  this  Court  (Z7e 
Uprey  v.  De  Uprey,  37  Cal  836.)  We  there  said:  "Any 
question  affecting  the  right  of  the  plaintiff  to  a  partition,  or 
tiie  right  of  each  and  all  of  the  parties  in  the  land,  may  be  put 
in  issue,  tried  and  determined  in  sudi  action.  Such  is  <me  of 
the  fruits  of  the  new  q^tem  of  practice  which  we  have 
adopted.'* 

The  second  point  is  founded  upon  a  mistaken  notion  as  to 
the  averments  and  prayer  of  the  coftiplaint.  The  complaint 
avers  that  the  appellants  have,  or  elaim  to  have,  some  interest 
in  the  land  of  which  partition  is  sought,  the  character  and- 
extent  of  which  is  unknown  to  the  plaintiff,  and  prays  that 
they  may  be  required  to  come  into  Court  and  exhibit  and 
establish  the  same  by  proof.  It  is  true  that  the  plaintiff  in  an 
action  for  partition  is  required  to  set  forth  in  the  complaint 
specifically  and  particularly  the  respective  interests  of  all 
parties,  whether  such  parties  be  known  or  unknown  to  him^ 
so  far  as  such  interests  are  known  to  him  (Sec  365) ;  but  it 
would  be  idle  to  require  him  to  set  forth  specifically  interests 
of  the  diaraeter  and  extent  of  which  he  is  ignorant  As  to 
such  interests  he  can  only  make  the  general  and  indefinite 
allegation  which  was  made  in  this  case,  and  snob  an  alI^;atioii 
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ifi  sufficient  to  tender  an  issue  and  cast  upon  the  parties  against 
whom  it  is  directed  the  duty  6f  coming  into  Courts  if  served 
with  summons,  and  setting  forth  their  interests,  under  penalty 
of  being  adjudged  to  have  none. 

An  action  for  partition  under  onr  statute  is,  to  some  extent, 
mi  generis.  The  parties  named  in  the  complaint,  whether  as 
plaintiffs  or  defendants,  are  all  actors,  each  representing  his 
own  interest  Whether  plaintiffs  or  defendants,  they  are 
required  to  set  forth  fully  and  particularly  the  origin,  nature 
and  extent  of  their  respective  interests  in  tibe  property.  (Sees. 
265,  270.)  This  having  heen  done,  the  interest  of  each,  or 
all,  may  be  put  in  issue  hy  the  others ;  and,  if  so,  such  issues 
are  to  be  first  tried  and  determined  (Sec  27),  and  no  partition 
can  be  made  until  the  respective  interests  of  all  the  parties 
have  been  ascertained  and  settled  by  a  trial.  That  they  may 
thus  litigate  their  respective  interests  is  further  shown  by  sec- 
tion diree  hundred  and  eight,  where  it  is  provided  that  the 
costs  of  such  litigation  as  may  arise  shall  be  charged  only 
against  the  parties  who  make  the  issues  which  are  tried. 

That  the  judgment  in  8coU  v.  Eigusra  et  oZ.  is  conclusive 
against  the  right  of  the  plaintiffs  to  recover  in  this  case  is 
therefore  too  plain  for  argument.  We  find  it  unnecessary  to 
notice  the  argument  of  counsel  for  the  plaintiffs  as  to  the  force 
and  effect  of  a  former  judgment  between  the  same  parties  and 
&eir  privies  at  common  law.  To  do  so,  in  the  presence  of 
the  plain  and  positive  provisions  of  the  statute  by  which  the 
whole  matter  is  regulated^  which  require  no  reference  to  the 
common  law  for  the  purposes  of  interpretation,  would  be  to 
go  aside  and  discuss  principles  which  have  no  direct  applica- 
tion to  the  case.  The  force  and  effect  of  a  final  judgment  in 
an  action  for  partition  is  dearly  and  explicitly  stated  in  the 
statute  (Sec.  278.)  Such  a  judgment  is  declared  to  be  binding 
and  conclusive  forever  upon  all  persons  who  are  named  in  the 
complaint  as  parties  to  the  action  and  have  been  served  with 
a  summons,  and  their  legal  representativea.  The  plaintiffs 
having  been  named  in  the  complaint  as  parties  to  the  action, 
and  having  been  served  with  a  summons,  the  Court  acquired 
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juTisdiction  to  first  aaoertain  and  determine  what  interests 
they  held,  if  any,  in  the  land,  and  then  to  divide  it  accord- 
ingly. To  say  that  the  judgment  is  not  conclusive  upon  them 
because  they  neglected  to  appear  and  exhibit  their  interests  is 
preposterous.  Such  a  doctrine  would  place  it  in  the  power 
of  an  obstinate  tenant  to  defeat  and  prevent  a  partition  in  aU 
cases  by  merely  staying  out  of  Court  They  were  made  par- 
ties and  had  an  opportunity  to  appear  and  take  part  in  the 
proceedings.  Their  default  was  a  confession  that  Ihey  had  no 
interest  in  the  land,  and  the  Court  had  jurisdiction  to  so 
adjudge  expressly.  But  had  it  not  done  so,  and  passed  them 
in  silence,  the  result  would  have  been  the  same,  for  a  judg- 
ment that  the  land  belonged  to  the  parties  between  whom  it 
was  divided  would  have  been  equally  as  conclusive  against 
their  title,  they  having  been  made  parties  and  served  with 
process.  The  former  judgment  of  a  Court  having  jurisdiction 
of  the  subject  matter  and  the  parties,  at  common  law,  is  not 
only  conclusive  as  to  the  matters  which  were  actually  tried 
and  determined,  but  also  as  to  other  matters  which  they  might 
have  litigated  and  might  have  had  determined.  (Oray  v. 
Dougherty,  25  Cal.  266.)  Much  more  is  it  under  the  statute 
in  relation  to  partition.  The  plaintiffs  could  have  had  their 
rights  to  this  land  litigated  and  determined  in  the  partition 
suit,  in  the  sense  contended  for  by  their  counsel,  and  not 
having  done  so,  they  are  as  much  bound  by  the  judgment  as 
if  they  had. 

Judgment  and  order  affirmed* 


THE  PEOPLE  ex  rel.  E.  R  GALVIN  v.  CALEB  DORSET. 

■liioiBiLiTr  TO  Offics  ov  D18TBICT  ATTOKWTd — Tfacn  Is  nothing  In  tte 
ConstltDtlon  or  law*  of  thUi  State,  nor  Is  there  anj  naage  or  costom  which 
requires  that  a  license  to  practice  law  from  the  Sapreme,  or  any  other 
Coart,  mast  be  obUIned  before  a  person  can  become  eligible  to  the  office  of 
District  Attorney. 

Appeal  from  tlie  District  Ck>urt,  Fiftb  Judicial  Diatrict, 
Tuolumne  County. 
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▲r^iimettt  for  Appellant. 


At  the  general  election  held  in  Tuolnnme  Oounty,  in  Sep- 
tember, 1863,  Caleb  Dorsey  was  elected  District  Attorney  of 
said  ecmnty  for  the  term  of  two  years,  and  duly  qualified  and 
entered  upon  the  discharge  of  tlie  duties  of  the  office.  Dorsey 
was  licensed  to  practice  as  an  attorney  and  counsellor  of  the,' 
Supreme  Court  At  the  general  election  held  in  said  county 
m  September,  1865,  the  relator,  Ghdvin,  was  elected  District 
Attorney  of  said  county  for  the  term  of  two  years,  to  com- 
mence on  the  first  Monday  in  March,  1866.  Oalvin  duly 
qualified  and  demanded  possession  of  the  office,  but  Dorsey 
refused  to  deliver  up  to  him  possession  of  the  same.  On  the 
2d  day  of  June,  1866,  this  action  was  commenced  to  obtain 
possessiop  of  the  office.  Dorsey  set  up  in  his  answer  as  a 
defense,  that  Galvin  at  the  time  he  was  elected  and  qualified, 
and  his  term  of  office  commenced,  was  not  licensed  to  practice 
18  an  attorney  in  any  of  the  Courts  of  this  State,  and  that 
therefore  he  was  not  entitled  to  exercise  or  enjoy  the  office. 
The  answer  also  averred  that  Oalvin  was  not  admitted  to  the 
Supreme  Court  until  April,  1866.  The  plaintiff  demurred  to 
the  answer,  and  the  demurrer  was  sustained  by  the  Court 
below.  Defendant  declined  to  amend,  and  judgment  was  ren- 
dered against  him  by  default  Def mdant  appealed  from  the 
judgm^t 

E.  P.  Barber,  for  Appellant* 

The  relator  at  the  time  of  his  election  was  constitutioiiany 
meli^ble,  not  having  been  admitted  as  an  attorney  in  any 
Court  of  this  State,  and  being  so,  his  election  was  a  nullity. 
(Pdtersm  v.  Miller,  2  Met,  Ky.  493.)  The  Constitution, 
Article  VI,  section  ten,  provides  that  "the  Legislature  shall 
provide  for  the  election  of  District  Attorneys,  and  shall  fix  by 
law  their  duties,^*  etc  The  Legislature  has  allotted  to  these 
officers  certain  duties  which  can  only  be  performed  by  a 
Kcensed  attorney.  (Laws  1850,  p.  112,  Sec.  8.)  The  ques- 
tion has  been  expressly  decided,  (See  Ths  PeojiU  M  reV 


298  PxopLB  V.  DoBSET.  [Sup.  Ct 


Accnment  for  RflipoiidcBt. 


Hughes  v.  Mag/,  8  MieL  598 ;  see,  also,  MeKeaa  ▼•  DevriM,  8 
Barb.  196 ;  Bay  ▼.  HarUy,  1  Dner,  687.) 

Coffroih  <6  Spavlding,  for  Bespondent 

The  office  of  District  Attorney  is  a  oonstitntfonal  office. 
^The  Legislature  shall  provide  for  the  eleotioii  of  *  *  * 
County  Clerks^  District  Attorneys,  Sheriffs,  and  other  neces- 
sary officers,  and  shall  fix  by  law  their  duties  and  eompenaa- 
tion.'*  (Confltitution  of  Cal.,  Art  VI,  §  11,)  Hittell's  Digest, 
Article  two  thousand  three  hundred  and  ninety-siz,  seotiMi  one, 
contains  the  law  which  the  Legislature  ^^  fixed  "  for  the  regu- 
lation of  the  ^^  duties  and  compensation  "  of  District  Attomejs : 

^  Sec  1.  There  shall  be  a  District  Attorney  in  each  county 
of  this  State,  who  shall  be  elected  by  the  electors  of  thie 
oounly,''  etc 

"  Sec  2.  ♦  ♦  ♦  He  shall  execute  and  file  with  the  Clerk 
a  bond  to  the  State,"  etc 

^'Sec  3.  He  ^ shall  be  the  public  prosecutor'  in  each 
county/' 

^'  Sec.  5.  If  he  fails  to  attend  any  term  of  those  Courts,  the 
Court  shall  designate  some  other  person  to  perform  the  duties 
of  District  Attorney  during  his  absence  from  the  Court,  who 
shall  receive  a  reasonable  compensation,  to  be  certified  by  the 
Court,  and  paid  from  the  county  treasury/' 

No  qualification  is  named  or  authorized.  Any  citizen  of 
competent  age  to  exercise  civil  and  political  functions  is  eligi- 
ble. The  whole  spirit  and  tendency  of  our  Constitution  is  to 
open  all  civil  and  political  rights  and  privileges  to  all  citizens. 
To  be  a  citizen,  is  to  be  qualified  for  the  enjoyment  of  any  right 
or  privilege  under  our  State  Government  There  is  no  excej)- 
tion  to  this,  unless  a  fixed  time  of  residence,  in  one  or  two 
instances,  be  deemed  such.  It  is  not  in  the  power  of  the 
Legislature  or  judiciary  to  establish  arbitrary  exclusions  from 
office  where  the  Constitution  has  not.  (Barker  ▼•  PeopU,  8 
Cow.  708  J  Page  v.  Hardm,  8  B.  Mon,  660.) 
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Barber^  in  reply. 

The  Constitidion  proyide8~for  the  election  of  a  '^  District 
Attomej.'^  Xow,  at  the  time  of  the  adoption  of  the  Constitu- 
tion,  what  was  the  then  understood  meaning  of  the  words 
"District  Attorney?"  The  answer  is  palpable  that  an  attor- 
ney at  law  was  meant;  for  if  not,  why'in  an  Act  passed  but  a 
few  months  afterwards,  in  regard  to  tiie  constitutional  office  of 
District  Attorney,  was  it  provided,  that  in  case  of  his  absence 
the  Court  should  appoint  some  otiier  attorney?  This  was  to 
be  done  also  in  case  of  his  being  ^^  employed  as  counsel "  — 
how  could  he  be  employed  as  counsel  uiiless  he  wa»  an  attor- 
ney  at  law?  The  word  "attorney,"  when  not  coupled  with 
any  qualifying  phrase,  means  "attorney  at  law."'  (Clark  v. 
Morse,  16  Lou.  675;  1  Blackstone^  26;  2  John.  OaJBOS,  102; 
8  Barb.  865.) 


By  the  Court,  Sandxbson,  J.: 

There  is  nothing  in  the  Constitution  or  laws  of  this  State 
which  requires  that  a  license  to  practice  law  from  this  or  any 
other  Court  must  have  been  obtained  before  a  person  can  be- 
come eligible  to  the  office  of  District  Attorney.  The  Con- 
stitution merely  directs  that  the  L^slature  shall  proyide.  for 
the  election,  among  other  officers,  of  District  Attorneys,  with* 
out  declaring  what  qualifications  shall  be  required  of  them. 
(Art  VI,  Sec  11.)  Nor  is  there  anything  in  the  existing  legis- 
lation of  this  State  which  makes  a  license  to  practice  law  a 
condition  to  the  right  of  any  person  to  hold  that  office.  (Stat- 
utes 1851,  p.  187 ;  1863,  p.  95.)  The  first  Act  which  was 
passed  in  relation  to  the  office  of  District  Attorney  contained 
an  expression  which  may  possibly  give  some  color  to  the  theory 
of  the  appellant,  that,  in  the  judgment  of  the  first  Legislature, 
the  office  should  be  filled  only  by  licensed  attorneys.  It  pro- 
vided that,  in  the  absence  of  the  District  Attorney,  or  in  the 
event  of  his  being  disqualified  in  any  case,  the  Court  should 
appoint  '*  some  other  attorney  **  to  perform  his  duties.     (Stat* 
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utes  1850,  p.  113,  Sec  3.)  The  most  that  can  be  claimed  for 
that  provision  is,  that  it  implied  that  none  but  licensed  attor- 
neys should  hold  the  office.  Admit  this  to  be  so;  in  the  subse- 
quent Act,  passed  in  1851,  this  expression  was  amended  so  as 
to  read  "some  other  person,*'  thus  doing  away  with  the  im- 
plication, if  any,  to  which  the  former  language  might  have 
given  rise.  (Statutes  1861,  p.  187,  Sec.  6.)  To  limit  the 
performance  of  the  duties  of  the  office  to  licensed  attorneys 
would  undoubtedly  be  wise  and  politic  if  there  is  any  danger 
of  incompetent  persons  seeking  and  obtaining  it.  Not  more 
so,  however,  than  in  the  case  of  the  Justices  of  this  Court,  or 
the  Judges  of  the  District  and  County  Courts;  yet  neither  tiie 
Constitution  nor  the  Judiciary  Act  provides  that  the  Justices 
of  this  Court,  or  the  Judges  of  the  District  and  County  Courts 
sh^  be  licensed  attorneys.  The  Constitution  is  silent  upon 
the  subject  The  Judiciary  Act  merely  requires  that  the  Jus- 
tices of  this  Court  shall  have  been  citizens  of  the  United  States 
and  residents  of  this  State  for  two  years  next  preceding  their 
election  —  nothing  being  said  about  their  being  licensed  attor- 
neys.   (Statutes  1863,  p.  333.) 

We  have  carefully  examined  the  ease  of  T%e  People  ex  reL 
Etches  V.  May,  3  Mich.  598,  upon  which  the  appellant  relies. 
To  us  the  reasoning  of  the  Court  is  not  at  all  satisfactory, 
notwithstanding  there  is  no  substantial  difference  between  the 
Constitution  and  statute  of  Michigan  and  our  own.  In  the 
Constitution  of  Michigan  the  words  ^^  Prosecuting  Attorney " 
are  used  to  designate  the  office.  The  Court  found  in  diis 
designation  a  limitation,  on  the  question  of  eligibility,  to 
licensed  attorneys.  Undoubtedly  this  designation  indicates  to 
some  extent  the  character  of  the  duties  which  belong  to  the 
office,  but  how  can  it  be  claimed  that  it  indicates,  much  more 
prescribes,  the  qualifications  of  the  officer!  The  Court  seems 
to  have  confounded  the  two.  The  Constitution  makes  no 
provision  for  licensing  attorneys,  but  leaves  that  matter  en- 
tirely to  the  discretion  of  the  Legislature,  or  perhaps,  in  the 
absence  of  any  action  on  the  part  of  that  body,  to  the  Courts. 
Suppose  the  Legislature  had  passed  no  law  providing  for  the 
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licensing  of  attorneys,  or  had  passed  a  law,  as  they  undoubt- 
edly mi^t  have  done,  allowing  everybody  to  practice  law, 
according  to  the  Supreme  Court  of  Michigan,  what  would 
become  of  the  office  of  District  Attorney!    In  the  event  first 
Bupposed  there  would  be  no  licensed  attorneys,  and  therefore, 
aoooiding  to  their  doctrine,  nobody  eligible  to  the  office  of 
Prosecuting  Attorney.    In  the  latter  event  it  might  be  claimed 
that  everybody  woijdd  be  a  licensed  attorney,  and  therefore 
everybody  would  be  eligible  to  the  office  of  District  Attorney. 
These  results  are  possible,  and  therefore  demonstrate  the  fact 
that  the  framers  of  the  Constitution  'could  not  have  intended 
what  that   Court  determined  that  they  did.     It  would  be 
going  a  great  way  beyond  any  rules  of  construction  with 
whidi  we  are  acquainted  to  hold  that  a  mere  name  given  to 
an  office  ex  propria  vigore  defines  also  the  qualifications  of  the 
officer.    Under  sudi  a  doctrine  no  one  but  a  surveyor  would 
be  eligible  to  the  office  of  Surveyor-G^eral,  no  one  but  a 
printer  would  be  eligible  to  the  office  of  State  Printer,  no  one 
but  a  pedagogue  would  be  eligible  to  the  office  of  Superin- 
tendent  of  Public  Instruction,  and  no  one  but  a  bibliomaniac 
would  be  eligible  to  the  office  of  State  Librarian.    To  so  hold 
would  be   to   accord   more   meaning  to   a  name  than  was 
accorded  by  Juliet,  and  to  afford  a  new  test  of  official  qualifi- 
cations. 

But  independent  of  this,  it  is  absurd  to  claim  that  the 
framers  of  the  Constitution  were  careful  to  provide  that  no 
one  but  a  licensed  attorney  should  hold  the  inferior  office  of 
District  Attomcey,  while  they  made  no  such  provision  in 
regard  to  the  highest  judicial  officers  named  in  the  Constitu- 
tion. It  is*  not  provided  that  Judges  shall  be  lawyers  even, 
much  less  licensed  attorneys.  A  man's  fitness  for  Judge  or 
District  Attorney  does  not  depend  in  any  just  sense,  nor  is  it 
niade  to  depend,  upon  his  being  a  licensed  attorney.  Nor  is 
there,  in  a  legal  sense,  any  force  in  the  idea  that  Judges  and 
District  Attorneys  must  be  lawyers,  much  less  licensed  law- 
j€rs.  The  earlier  Chancellors  of  England  were  ecclesiastics, 
not  lawyers.    Many  members  of  the  High  Court  of  Parliament 
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are  not  lawyera^  much  less  licensed  attorneys.  So  of  the 
Court  of  Errors,  which  was  once  the  Court  of  last  resort  in 
the  State  of  New  York.  So  of  the  earlier  Judges  of  K'eiiF 
Hampshire.  Chief  Justice  Ware  was  a  theologian,  not  a  law- 
yer; one  of  his  associates  was  a  physician  and  the  other  a 
farmer.  After  the  Eevolution,  the  Court  of  Common  Pleas  i^ 
that  State  was  presided  over  by  Dudley,  who  was  a  farmer; 
Langdon,  who  was  a  merchant,  and  Farrar,  who  was  educated 
for  the  pulpit  and  not  the  bar.  Justices  of  the  Peace  are 
rarely  lawyers  or  licensed  attorneys.  Sometimes  in  this  State 
men  who  were  neither  lawyers  nor  licensed  attorneys,  to  the 
personal  knowledge  of  members  of  this  Court,  have  filled  the 
office  of  County  Judge,  yet  no  one  ever  questioned  their 
eligibility. 

There  is,  flierefore,  no  previous  custom  or  usage  in  this 
respect  which,  as  suggested  by  the  Supreme  Court  of  Michi- 
gan, has  by  implication  become,  to  all  intents  and  purposes,  a 
part  of  the  Constitution. 

The  Act  in  relation  to  attorneys  and  counsellors  (Statutes 
1851,  p.  48)  has  no  bearing  upon  this  question.  It  deals  witb 
a  different  subject  It  prescribes  the  qualifications  of  attor- 
neys and  counsellors,  as  such,  and  not  public  officers;  or,  in. 
other  words,  the  conditions  upon  which  persons  so  inclined 
may  be  allowed  to  appear  and  practice  law  in  our  Courts  in 
their  own  right  and  not  in  virtue  of  official  position.  It  treats 
of  attorneys  and  counsellors  as  members  of  a  profession,  and 
not  as  public  functionaries 

Judgment  affirmed. 


ZENITH  GOLD  AND  SILVER  MINING  COMPANY  t^. 
WILLIAM  mVINE. 

SPBCincATTOH  OF  Bbbobs  ih  Statbhsnt. —  A  motloB  tor  a  new  trial  «h<mM 
be  denied  unless  the  statement  specifies  th«  partlcnlar  errors  upon  whidk 
the  moTlns  party  will  rely  In  support  of  hit  motion.  If  there  Is  only  oaa 
Question  of  error  that  could  he  ralMd  oil  thf$  ncord,  this  doas  not  excuaa  Che 
necessity  of  speclfylns  It. 
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Appsai.  from  the  District  Oonrt,  Eleventh  Judicial  Distriok^ 
Calaverae  Oounty. 

The  jury  found  a  verdict  for  the  defendant,  and  the  Court 
thereupon  rendered  judgment  in  his  favor.  Plaintiff  filed  his 
Btatement  on  motion  for  a  new  trial,  which  statement  con- 
tained the  Bubstance  of  the  testimony  introduced  on  the  trial, 
and  also  an  instruction  of  the  Court.  The  only  exception 
contained  in  the  statement  was  to  this  instruction.  Defend- 
ant's attorney  moved  the  Court  below  to  strike  out  the  state- 
ment, because  it  did  not  contain  any  specification  of  errors 
upon  which  plaintiff  would  rely.  The  Court  granted  the 
motion,  and  then  denied  plaintiff's  application  for  a  new  trial. 
The  plaintiff  appealed. 

The  other  facts  axe  stated  in  tiie  opinion  of  the  Court 

8*  JS.  AxteU,  for  Appellant,  argued  that  as  there  was  but 
one  error  alleged  and  one  exception  taken,  it  was  not  neces^ 
sary  to  specify,  in  the  statement,  the  particular  errora  upon 
which  the  appellant  would  rely. 

H.  P.  Barber,  for  Bespondent 

By  the  Court,  Shaftbb,  J.: 

Appeal  by  plaintiff  from  order  denying  motion  for  new  triaL 
The  motion  was  denied  on  the  ground  that  the  statement  did 
not  specify  the  particular  errors  upon  which  the  plaintiff  pro- 
posed to  rely  in  support  of  his  motion.  The  motion  wna 
properly  overruled  on  the  ground  mentioned.  If  it  be  true 
that  there  is  (mly  one  question  of  error  that  could  by  possi* 
bility  be  raised  upon  the  record,  it  does  not  follow  that  the 
plaintiff  intended  ^^to  rely"  upon  that  If  such  was  his 
intention  he  could  not  safely  conceal  it,  nor  could  he  leave  it 
open  to  argument  or  inference.  But  it  does  not  appear  even 
that  '^ errors  of  law  occurring  at  the  trial"  was  designated 
generally  in  the  notice  of  motion  as  the  ground  upon  wbich  a 
new  trial  would  be  claimed.    It  appears  simply  that  notice  of 
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motion  was  ^'  duly  given/'  non  canriat,  but  the  general  desig- 
nation in  the  notice  may  have  been  that  the  evidence  was 
insufRcient  to  justify  the  verdict,  or  that  the  verdict 
against  law. 
>  Order  affirmed. 


FRANCIS  M.  QUIVEY  v.  FELIX  GAMBERT. 

AsPBALABui  Obdbb. —  An  appeal  does  not  lie  from  an  ordar  atrlklnt  out  a 

statement  on  motion  for  a  new  trial. 
Motion  von  Mnw  Tnui*. —  If  tbere  are  any  taehnlcal  groonda  upon  whlflk  a 

motion  for  a  new  trial  may  be  resisted,  snch  at  ftdlnre'  to  file  and  meew 

notice  of  motion  or  to  file  statement  in  time,  the  proper  practice  Is  to  raise 

snch  grounds  on  the  argument  of  the  motion  at  a  reason  why  the  motion 

should  be  denied. 
IDSM. —  A  motion  for  a  new  trial  can  be  heard  only  on  the  reeord  made  and 

settled  before  the  motion  is  made. 
Maw  Tbial. —  An  order  granting  or  refusing  a  aew  trial  can  be  rsTlewed  by 

the  Supreme  Court  only  on  the  record  made  and  aettled  before  the  order  la 


ISBM. —  On  appeal  from  -aa  order  granting  or  refusing  a  aew  trial  a  statemeat 
cannot  be  annexed  to  the  order. 

■cATBicnNT  AHNnxBD  TO  Obdbr. —  An  Order  denying  or  graatlag  a  aew  trial 
is  not  one  of  the  orders  referred  to  in  section  three  hundred  and  thirty- 
eight  of  the  Practice  Act,  to  which  a  statement  may  be  annexed  on  appeal. 

Aa  BxcaPTioN. —  An  exception  i  is  an  objection  taken  between  the  time  of 
calling  the  action  for  trial  and  the  rendition  of  the  Terdiet  or  decision. 

Bill  ov  Szcbptions. —  An  order  striking  out  a  statement  on  motion  for  a  new 
trial  cannot  be  brought  before  the  Supreme  Court  for  review  by  a  bill  of 
exceptions. 

CooxT  SHOULD  BuuB  ON  liOTioN  WOB  Miw  Tbial* — A  party  moring  flor  a 
new  trial  is  entitled  to  a  ruling  upon  his  motion  upon  the  basis  upon  wbidi 
it  Is  presented.  If  his  notice  or  statement  has  not  been  filed  or  aerved 
in  time,  that  is  good  reasons  why  his  motion  should  be  denied. 

Stbikino  out  Statbmbnt  ox  NoncB. —  The  Court  should  not  strike  oat  a 
notice  or  statement  on  motion  for  a  new  trial. 

AxaNDMnfTs  to  flTATBUBNT. —  A  defendant  in  a  motion  for  a  new  trial  may 
file  amendments  to  the  statement,  without  waiving  his  right  to  object  that 
the  notice  or  statement  was  not  filed  or  served  In  time,  by  a  pr^ace  tliat 
he  does  so  without  prejudice  to  his  right  to  Object  at  the  hearing  to  tlie 
notice  or  statement  en  these  grounds. 

Appeal  from  the  District  Conrt,  Third  Jndidal  District, 
Santa  Clara  County. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
the  defendant  moved  for  a  new  trial  and  filed  a  statement 
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On  modoQ  of  plaintdflPs  attomej  the  CSonrt  itraek  rat  Ae 
statement. 
The  other  facts  are  stated  in  the  opmion  of  the  Court 

/.  B.  Hart,  for  AppeDant 

Wtfk  Moih6W8,  for  Bespoiideiitft 

By  the  Court,  Sandkbsov^  J. : 

This  is  an  appeal  from  an  order  striking  ont  m  statement  on 
motion  for  new  trial.  The  respondent  moves  to  dismiss  the 
appeal  on  the  gronnd  that  no  appeal  lies  from  sneh  an 
order. 

We  have  recently  held,  in  several  cases,  that  an  order  strik- 
kg  out  a  statement  on  3ioti<m  fw  new  trial  is  not  appealable* 
{LefinffweU  v.  Orifflng,  29  CaL  193;  Ketckum  v.  Crippen,  81 
CaL  365 ;  Pendegast  ▼•  Knox,  ante,  73 ;  Oenella  ▼•  Relyea,  ante, 
159.)  It  is  true,  we  entertained  such  an  appeal  in  Harper  v. 
Minor,  27  CaL  107,  and  Jenkine  v.  Fritik,  27  Cal.  887,  but  the 
point'that  snch  an  appeal  did  not  lie  was  not  made,  and  it 
escaped  onr  notice. 

In  some  districts  a  practice  seems  to  haye  arisen  in  relation 
to  proceedings  tondiing  new  trials,  whidi  we  think  has  no 
foundation  in  the  Practice  AcL  If  the  defendant,  in  the 
motion,  has,  or  supposes  he  has  some  technical  grounds  upon 
which  to  resist  the  motion,  such  as  a  failure  to  file  and  serve 
notice  of  motion,  or  statement,  or  affidavits  to  be  used  at  the 
bearing,  within  the  periods  of  time  respectively  provided  by 
^  st!:t;:;te.  he  has  been  slicked  to  make  a  counter  motion  to 
uismias  the  motion  for  a  new  trial  where  the  notice  is  not 
imhin  time,  or  to  strike  out  the  statement  where  the  notice  is 
in  time  but  the  statement  is  not  In  Harper  r.  Minor  the 
counter  motion  was  to  dismiss  the  motion  for  a  new  trial,  and 
in  Jenkins  v.  Frinh  it  was  to  strike  out  the  statement  We  are 
of  the  opinion  that  such  a  mode  of  procedure  is  irregular,  and 
not  only  without  the  sanction  of  any  provision'  of  the  statute* 
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regulating  such  matters,  but  is  so  inconsistent  with  the  prac- 
tice contemplated  by  the  statute  and  so  embarrassing  and  mia- 
ehievous  in  its  results  that  it  ought  not  to  be  longer  tolerated. 
Such  a  practice  might  be  tolerated  if  such  orders  were  appeal- 
able,  but  even  then  it  would  be  a  bad  practice;  for  if  such 
orders  should  turn  out  to  be  erroneous^  two  appeals  would  be 
necessary  instead  of  one,  in  order  to  get  the  judgment  of  this 
Court  upon  the  ultimate  question  whether  there  ought  to  be  a 
new  trial  or  not  But  in  view  of  the  fact  that  such  orders  are 
not  appealable,  a  moment's  reflection  will  show  that  the  prac- 
tice is  altogether  at  variance  with  the  methods  of  the  statute, 
and  tends  materially  to  embarrass  and  complicate  the  proceed- 
ings to  obtain  a  new  trial,  if  not  to  entirely  deprive  the  party 
seeking  a  new  trial  of  his  right  to  the  opinion  of  this  Court  as 
to  whether  he  is  entitled  to  it  or  not 

Suppose  the  motion  for  a  new  trial  to  be  dismissed,  or,  what 
amounts  to  the  same  thing,  the  statement  or  affidavits  upon 
which  it  is  based  stricken  out,  how  is  the  plaintiff  in  the 
motion  to  proceed  thereafter?  He  may  claim  that  his  notice 
<Hr  statement,  as  the  case  may  be,  is  in  time,  and  if  so  he  is 
entitled  .to  the  opinion  of  this  Court  upon  that  question. 
How  is  he  to  get  his  case  here  within  any  of  the  modes 
fixed  by  the  statute?  If  no  way  has  been  provided,  or  if 
there  is  a  way  and -it  is  unnecessarily  circuitous  and  compli- 
cated, a  practice  which  necessitates  a  resort  to  it  ought  not  to 
be  countenanced, 

•  It  is  suggested'  that  he  may  still  prosecute  his  niotion  for  a 
new  trial  and  insist  upon  an  order  denying  it,  and  then  aj^al 
from  the  order.  There  is  a  manifest  absurdity  involved  in  the 
idea  of  further  prosecuting  a  motion  which  has  been  dismissed, 
or  the  foundation  upon  which  it  rests  stricken  out  But  over- 
look the  absurdity  and  suppose  the  thing  to  have  .been  done, 
what  will  come  to  this  Court  on  the  appeal — of  what  will  the 
record  consist?  In  passing  upon  the  question  of  new  trial 
we  are  confined  to  the  record  upon  which  the  Court  below 
rtded..  By  the  very  conditions  supposed  the  Court  below  had 
no  reoord  before  it  when  it  denied  the  motion,  so  we  have 
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none  before  us,  and,  as  a  matter  of  course,  the  order  most  be 
gffinned. 

Bnt  it  is  suggested  that  the  order  dismissing  the  motion  or 
striking  out  the  statement  may  be  brongfat  up  on  the  appeal 
from  the  order  denying  the  motion  by  a  bill  of  exceptions. 
Suppose  that  this  could  be  done,  it  would  be  necessary  to 
come  here  twice  before  the  motion  for  a  new  trial  could  get 
here;  for  the  first  appeal  would  merely  reverse  the  order 
striking  out  the  statement,  and  a  statement  would  thereafter 
have  to  be  settled  by  the  Court  below  and  the  motion  for  a 
new  trial  again  decided  before  we  could  reach  the  question* 
But  it  cannot  be  brought  here  by  a  bill  of  exceptions.  The 
definition  of  an  exception  as  given  in  section  one  hundred  and 
dgh^-eight  of  the  Practice  Act  is  not  broad  enough  to  cover 
Buck  a  case.  An  exception  as  there  defined  is  an  objection 
taken  at  the  trial,  or  at  any  time  from  the  calling  of  the  action 
for  trial  to  the  rendering  of  the  verdict  or  decision. 

It  is  next  su^ested,  that  on  the  appeal  from  the  order  deny-' 
ing  the  new  trial,  the  ruling  of  the  Oourt  in  disidissing  the 
motion,  or  striking  out  the  statement,  can  be  brought  up  by  a^ 
statement  made  on  such  appeal,  as  provided  in  section  three^ 
hundred  and  thirty-eight.     Suppose  that  Hiis  'can  be  dbne, 
such  a  course  would  still  be  objectionable,  because  it  would' 
make  it  necessary  to  bring  the  case  here  twice  before  the' 
motion  for  a  new  trial  could  be  reached,  for  the  reason,  as 
stated  above,  that  until  the  error  in  dismissing  the  motion  or 
striking  out  the  statement  has  been  corrected,  n6  statement' 
or  the  purposes  of  the  motion  for  a  new  trial  caii  be  pi^^ 
pared.    But  we  do  not  consider  that  orders  referred  to  in  the^ 
three  hundred  and  thirty-eighth  section  include  orders  grant-' 
ing  or  refusing  new  trials.    Motions  for  new  trials  rest  hereof 
as  in  the  Court  below,  upon  the  record  made  and  settled  • 
before  the  motion  is  heard.    There  can,  therefore,  be  no  occa- 
sion for  a  further  statement  on  an  appeal  from  such  an  order, ' 
for  we  can  only  review  it  upon  the  same  record  upon  which' 
the  Court  below  decided.     The  orders  referred  to  in  section* 
three  hundred  and  thirty-eight  are  evidently  such   special  > 
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orders  as  are  made  during  the  progreae  of  the  caae  or  after 
final  judgment  which  are  appealable,  and  are  not  based  upon 
a  record  previously  made  and  settled.  Where  such  is  the  case 
a  statement  may  be  necessary,  and  hence  the  section  in  ques- 
tion has  provided  that  one  may  be  made  if  required;  bat 
where,  as  here^  the  record  is  made  in  advance  of  the  order, 
there  can  be  no  occasion  for  a  subsequent  record. 

From  these  ocmsiderations  we  think  it  dear  that  the  practice 
pursued  in  this  case  is  out  of  the  line  of  procedure  adopted  by 
the  code.  It  is  manifest  that  under  either  mode  above  sug- 
gested the  first  appeal,  though  nominally  from  the  order  deny- 
ing or  granting  a  new  trial,  is  in  effect  an  appeal  from  the 
order  striking  out  the  statement,  for  that  order  is  the  order 
and  the  only  one  which  is  in  fact  reviewed,  and  the  order 
from  which  the  appeal  appears  to  be  taken  is  not  reviewed  at 
all,  and  cannot  be  until  the  case  has  gone  back  and  an  oppor- 
tunity has  been  given  to  the  parties  to  make  a  record  upon 
which  it  can  be  heard. 

To  show  the  utter  absurdity  of  such  a  praotioe  it  is  only 
necessary  to  trace  it  one  step  further.  If  a  statement  can  be 
made  up  under  the  three  hundred  and  thirty-eighth  section, 
after  a  Diotion  for  a  new  trial  has  been  decided,  it  must  be 
done  within  twenty  days.  Suppose  a  dispute  should  arise  as 
to  whether  it  was  filed  wiUiin  time  and  a  motion  should  be 
made  to  strike  it  out  also,  and  should  be  sustained,  how  would 
the  case  stand  thent  Would  still  another  statement  be  in 
order  ?  If  a  statement  would  be  in  order  in  the  first  instance^ 
it  would  for  the  same  reason  be  in  order  in  the  second,  and  so 
on  to  the  end  of  time;  statement  after  statement  could  be 
struck  out  and  all  access  to  this  Court  on.  the  part  of  the 
plaintiff  in  the  motion  be  cut  off.  A  practice  which  leads  to 
such  absurd  consequences  cannot  be  sustained. 

A  party  moving  for  a  new  trial  is  entitled  to  a  ruling  upon 
his  motion  upon  the  basis  upon  which  he  presents  it,  in  order 
that  he  may  have  and  enjoy  unembarrassed  his  right  of  appeal 
to  this  Court.  If  his  notice  or  statement  has  not  been  served 
or  filed  within  time,  that  is  a  good  reason  v^y  his  motion 
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dumld  be  denied  when  finally  bronght  to  a  bearing,  but  mder 
the  method  of  prooediure  piescribed  by  the  code  it  is  not  in- 
tended that  the  record  upoik  which  ite  motion  is  made  may  be 
first  stricken  ont  and  the  motion  then  denied*  Such  a  coone 
is  in  effect  a  denial  of  any  hearing  npon  the  motion  ami  of  an 
appeal  to  this  Court  in  a  case  where  an  appeal  is  given. 

There  is  no  foroe  in  the  suggestion  that  the  defendant  in 
the  modon,  if  not  allowed  to  take  this  oonrse^  will  be  forced 
to  waive  objections  as  to  time.  If  the  itotice  and  statement^ 
or  eithei*  of  them,  is  not  filed  within  time,  he  may  safely  rely 
upon  such  facts  as  fatal  to  Hie  motion  when  bronght  to  a 
hearing.  If,  however,  as  is  generally  the  case^  there  is  some 
donbt  as  to  whether  they  are  within  time,  and  he  does  not 
desire  to  take  any  risk,  he  may  propose  amenidments  without 
waiving  his  right  to  object  that  they  are  not  within  time  by  a 
simple  preface  that  he  does  so  without  prejudice  to  his  ri^t 
to  object  at  the  hearing  to  the  notice  or  statement  npon  those 
gronnds.  By  so  doing  he  waives  nothing;  on  the  contrary, 
he  preserves  all  bis  rights  in  the  premises.  The  Coort  wfll 
then  proceed  and  settle  the  statement  and  at  the  hearing  pass 
upon  the  objections  so  reserved.  If  the  motion  is  denied  an 
appeal  ean  then  be  taken  to  this  Oonrt,  where  the  whole 
matter  can  be  reviewed  up<m  the  record  upon  which  the  Court 
below  heard  the  motion.  Such  is  the  plain  and  obvious  course 
prescribed  by  the  statute  and  no  departure  from  it  can  be  in- 
dulged, without,  as  we  have  seen,  mischievous  if  not  absurd 
resnlts. 

The  appeal  must  be  dismissed;  but  we  advise  the  Oburl 
heW  to  set  aside  its  order  strildng  out  the  statement  and 
allow  the  motion  for  a  new  trial  to  proceed  in  the  mannec 


Sawtkb,  J.,  dissenting: 

I  concur  in  that  part  of  the  order  which  dismisses  tiie 
appeal,  on  the  ground  that  the  order  from  which  the  appeal 
is  taken  is  not  appealable,  but  I  am  ocnupeHed  to  dissent  fsom 
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the  advice  ^ven  to  the  District  Ooort^  and  fnHn  tiiose  portions 
of  the  prevailing  opinion  upon  which  it  is  based.  In  zny 
judgment^  a  motion  to  strike  from  the  files  a  statement  on 
motion  for  new  trial,  which  has  been  irregalarlj,  or  improp- 
erly filed,  is  regular  a<id  proper.  A  party  has  no  right  to  put 
npon  the  files  of  the  Oonrt  a  statement^  without  having  given 
in  due  time  a  proper  notice  of  his  intention  to  move  for  a  new 
trial,  or  after  the  time  allowed  by  law  for  filing  a  statement 
has  expired,  or  a  document  which  he  chooses  to  call  a  state- 
ment, but  whidi  in  no  respect  fulfils  the  requiremento  of  the 
statute  as  to  what  shall  be  neoessaiy  to  constitute  a  state- 
ment; and  when  he  does  assume  to  £^e  a  statement  after  his 
ri^t  has  expired,  or  a  paper  of  the  character  indicated,  he 
places  a  document  upon  the  files,  which  he  has  no  right  to 
place  ther%  and  which  has  no  proper  place  in  the  records  of 
the  Court  He  has,  however,  in  fact,  without  authority  of 
law,  put  it  on  the  files,  and  the  question  is,  what  is  to  be 
done  with  itt  I  had  always , supposed  the  best  way  to  dis- 
pose of  a  paper,  which  had  been  improperly  filed,  or  for  any 
reason  had  illegally  got  upon  the  record,  was  to  get  it  out  of 
the  way-— get  rid  of  it  as  soon  as  possible  —  and  that  in  all 
such  cases  the  proper  practice,  was,  to  move,  at  the  first  Ofp- 
portunity,  to  strike  it  from  the  files*  It  is  an  illegal  enonm- 
brance  npon  the  record,  and  has  no  business  there.  Why  not 
make  short  work  of  it  by  removiug  the  excrescence  t  Such, 
so  far  as  my  observation  goes,  has  been  the  practice  with  refer- 
ence to  all  documents  which  parties  have  filed  without  right, 
.  or  which  have  improperly  found  their  way  upon  the  records  of 
Courts.  And  I  see  no  reason  why  the  practice  which  has  here- 
tofore obtained  with  reference  to  statements,  as  well  as  to  other 
documents  filed  without  authority,  is  not  entirely  regular  and 
proper.  It  is  the  shortest,  easiest,  and  most  convenient  way 
of  disposing  of  them. 

Under  the  New  York  code  a  motion  for  new  trial  may  be 
made  npon  a  ^^case"  answering  in  many  respects  to  onr 
statement  (N.  Y.  Code,  Sec  265.)  The  statute  does  not 
minutely  point  ont  the  mode  of  proceeding  in  making  up  a 
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case.  The  details  are  left  f Or  the  Courts  to  presoribe  by  mle, 
and  rules  thirtj-foxur  and  fhirty-five  oorer  the  grounds  pro- 
Tided  for  by  statute  in  this  State.  (Yoorhies'  Oode,  Ed.  1864, 
pp.  864r^5.)  Bule  thirty-five  oontaina  provisions  similar  to  our 
statute  ^vitlL  reference  to  waiving  the  right  to  a  statement.  It 
ifi  as  follows :  "  If  the  party  shall  omit  to  make  a  case  within 
the  time  above  limited^  he  -shall  be  deemed  to  have  waived 
his  right  thereto;  and  when  a  case  is  made,  and  the  parties 
shall  omit  within  the  several  times  above  limited,  the  one 
party  to  propose  amendments,  and  the  other  to  notify  an 
appearance  before  the  Justice  or  referee,  they  shall  respec- 
tively be  deemed,  the  former  to  have  agreed  to  the  case  as 
proposed,  and  the  latter  to  have  agreed  to  the  amendments  aa 
proposed."  Upon  the  subject  of  improperly  filing  a  "case," 
after  the  right  is  waived,  Whittaker,  in  his  work  on  Practice 
under  the  code,  says:  "  If,  on  the  contrary,  the  moving  party, 
after  loss  of  his  right  to  have  the  case  and  amendments  settled, 
should  file,  or  attempt  to  proceed  upon  the  former  in  its  original 
form,  a  special  motion  to  take  it  off  the  files  will  be  proper." 
He  does  not  cite  any  authority,  but,  doubtless,  grounds  his 
statement  of  the  rem^y  upon  the  good  sense  of  the  thing,  and 
the  iinquestioned  practice  in  that  Stata 

It  is  said,  however,  that  the  Practice  Act  does  not  provide 
for  striking  out  statements,  and  the  practice  is  out  of  ^e  line 
of  the  methods  indicated.  The  reason  of  the  absence  of  any 
express  provision  to  that  effect  seems  obvious  enough  to  my 
mind.  The  law  does  not  contemplate  any  irregular  proceed- 
ings. It  provides  for  a  regular  course  of  judicial  proceedings, 
and  contemplates  that  the  course  indicated  will  be  pursued. 
It  does  not  presume  that  a  statement  on  motion  for  a  new  trial 
will  be  filed  without  a  previous  notice  of  intention  to  move 
dnly  served,  or  after  the  tame  allowed  by  law  has  expired,  and 
the  rig^t  has  been  waived,  or,  that  it  will  be  filed  in  any 
instance  without  authority  of  law,  and,  therefore,  does  not 
make  any  eoqpress  provision  for  dealing  with  such  a  casf^. 
Hot  is  BBj  required.    The  poT^ner  to  purge  its  files  and  records^ 
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of  all  matters  Tvhich  have  been  illegally  placed  upon  them^  is 
necessarily  inherent  in  the  very  constitution  of  all  Courts. 

If  this  is  not  good  practice,  there  is,  of  course,  but  one 
alternative  left  —  the  one  suggested  in  the  opinion  of  my  asso- 
ciates —  to  treat  the  statement  as  though  it  was  regularly  and 
properly  filed,  nc^withstanding  the  fact  that  it  is  illegally  on 
the  record,  placed  there  without  the  shadow  of  right,  and  to 
be  ultimately  entirely  disregarded;  go  through  the  labor  — 
and  sometimes  very  arduous  and  annoying  labor  —  of  preparing 
and  serving  amendments,  serving  notice  of  settlement,  requir- 
ing the  Judge  to  devote  a  few  hours,  or  days,  as  the  case  may 
be,  to  its  settlement;  also  as  much  time  as  may  be  necessaiy 
to  the  argument  and  determination  of  the  case  upon  the  mat- 
ter in  the  statement,  as  well  as  the  regularity  of  the  proceed- 
ing, and  then  bring  it  to  this  Court,  and  upon  preliminary 
motion  have  the  entire  statement,  ad  finally  settled  ttfter  so 
much  labor,  struck  out  because  Ae  original  statement  served 
was  filed  without  a  notice  of  intention  to  move  for  new  trial, 
or  after  the  time  had  expired,  or  because  the  document  in  the 
record  is  no  statement    I  do  not  suppose  a  term  of  tiiis  Court 
has  passed  since  its  organization,  without  striking  out  one 
or  more  statements  on  motion  for  new  trial  oa  these  very 
grounds  —  because  they  were  improperly  filed,  and  had  no 
proper  place  in  the  records  of  the  Court  from  the  beginning. 
(De  Castro  v.  Richardson,  25  Cal.  49.)     "  It  is  manifest  the 
statement  was  not  prepared  and  filed  within  the  time  pre- 
scribed by  the  statute,  and  consequently  it  forms  no  part  of 
the  record."     {Ryan  v.  Dougherty,  80  Cal.  221.)     A  state- 
ment without  legal  notice  of  motion  for  new  trial  cannot  be 
"  annexed  to  the  record  of  the  judgnuRut  or  order  from  wiiich 
the  party  may  appeal.'*    {Plateau  v.  Lubeck,  24  CaL  366.)    If 
it  forms  no  part  of  the  record,  why  compd  the  Court  below 
to  treat  it  as  a  part  of  tihe  record,  and  put  the  parties  to  the 
expense  of  bringing  it  heret    Why  not  meet  the  intruder  at 
the  threshold,  by  striking  out  the  document  as  soon  as  it 
appears,  without  imposing  on  the  counsel  and  th^i  District 
Judge  this  accumulated  burden  of  useless  labor,  and  saddling 
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the  cost  upon  the  Ktigantst  Has  tliid  Oourt  any  greater 
power  in  the  premiees —  any  greater  power  to  afer&e  out—*  than 
the  District  Courtt  If  so,  wh^re  is  it  to  be  foondt  I  con- 
fess I  am  unable  to  perceive  anj  good  reason  &r  holding  the 
practice  of  striking  <mt  statememls  ill^gpJly  filed,  which  has 
heretofore  veiy  generally  prevailed^  to  be  irregular.  On  the 
oontraiyy  it  appears  to  me  to  be  an  entirely  regalar,  conrenienty 
speedy  and  proper  mode  of  disposing  of  them.  It  csiiaUes 
the  party  aggrieved  to  raise  the  objection  at  cnce^  and,  if  found 
to  be  well  taken,  both  parties  and  the  Ooort  avoid,  in  many 
instances,  a  vast  amount  of  unnecessary  labor,  and  e  large 
amount  of  costs  are  saved  to  the  litigants.  A  second  appeal 
may  possibly  sometimes^  but  very  rarely,  be  required  under  this 
practice. 

The  striking  out  of  a  statement  v^hieh  has  been  improperly 
filed  in  no  way  interferes  with  the  r^nlar  proceedings  on  a 
motion  for  a  new  trial.  It  is  a  proceeding  interlooutozy  to  the 
Older  granting  a  new  trial.  The  striking  out  of  the  statement 
takes  away  those  grounds  necessary  to  be  presented  by  state- 
iiifint,  but  not  necessarily  all  the  grounds  npon  which  the  ap* 
plicaticm,  or  motion  for  new  trial  may  be  subsequently  made. 
Only  three  causes,  out  of  the  seven,  for  which  a  new  trial 
may  be  granted,  depend  upon  or  have  any  relation  to  a  state- 
ment  (Prac  Act,  Sec  194.)  The  motion  is  often,  perhaps 
QsnaDy,  made  on  some  of  the  other  four  grounds,  as  well  as 
those  required  to  be  presented  by  statement  In  such  ease, 
the  striking  out  of  the  statement  takes  away  a  portion  of  the 
besis  upon  which  the  moving  party  intends  to  rely.  He  may 
still  obtain  a  new  trial  on  the  other  grounds.  His  statement 
18  not  his  motion  or  application.  It  simply  contains  the 
grounds,  in  whole  or  in  part,  upon  which  the  moving  party 
relied  to  sustain  his  motion.  In  Jenlnns  ▼•  Frink,  27  OaL 
3S9,  we  said  that  the  tiiird  step  in  a  proceeding  to  obtain  a( 
new  trial  is:  ''The  motion,  ory  in  the  language  of  the!  eftatute^i 
'the  application  for  new  trial,'  ^hich  '  shall  be  made  4t  the 
earliest  period  practicable  after  filing  the  affidavits  or  state* 
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ments/  (Sec.  196.)  ^  An  application  for  an  order  is  a  moti<»i.* 
(Sec  615.)  The  motion,  then,  is  a  distinct  and  separate  step 
in' the  proceedings,  and  subsequent  to  the  notice  of  intention 
to  move,  and  to  the  filing  of  the  statement''  Striking  out  the 
statement  is  not  a  disposition  of  an  aj^lioation  or  motion  for 
new  trial;  and  does  not  prevent  a  prosecution  and  final  dispo- 
sition of  the  motion  by  on  <Hrder  granting  or  denying  iU  It 
may  be  granted  on  o^er  grounds.  If,  however,  the  moving 
parly  has  no  other  grounds  than  those  preseented  by  the  state 
ment,  his  motion,  if  he  still  makes  one,  wUl  undoubtedly  be 
denied ;  but  there  is  no  final  and  appealable  order  till  a  ruling 
denying  or  granting  a  new  trial  is  made;  and  there  is  nothing 
in  die  way  of  prosecuting  the  motion  till,  the  order  is  obtainlecL 
It  may  as  well  be  done  when  there  are  no  grounds,  other  than 
those  required  to  be  presented  by  a  statdment^  as  when  thero 
are  other  grounds. 

But  it  is  said  that  an  appeal  from  the  order  denying  i^  new 
trial  after  striking  out  the  statement,  is,  in  effect,  an  appeal 
from  the  order  striking  out,  as  that  is  the  only  order  reviewed. 
The  same  may  be  said  with  equal  propriety  of  the  case  of  an 
order  sustaining  a  demurrer  to  a  complaint,  but  which  goes  no 
further.  The  order  is  only  interlocutory,  and  not  appealable. 
The  party  desiring  to  appeal  must  prosecute  the  matter  to  a 
judgment  against  himself  or  he  cannot  appeal.  (Movlton  ▼• 
EUmaker,  30  Cal.  527;  Moraga  v.  Emetic,  4  CaL  808.)  And 
when  the  appeal  from  the  final  judgment  is  taken,  the  interloc- 
utory order  sustaining  the  demurrer  only  is  reviewed  in  the 
same  sense  as  the  order  to  strike  out  a  statement  is  reviewed 
on  appeal  from  the  order  denying  a  new  triaL  The  two  cases 
are  parallel,  and  I  am  not. able  to  perceive  that  there  is  any 
greater  absurdily  in  the  necessity  for  prosecuting  'he  proceed- 
ing to  the. final  order  in  the  former  case  than  in  the  latter;  and 
I  am  not  aware  that  any  objection  has  e^er  been  urged  to  enter- 
ing final  judgment  after  overruling  the  demurrer,  and  then 
appealing  from  the  final  judgment  because  the  interlocutory 
order  was  really  the  one  to  be  reviewed. 

I  also  think  my  brethren  in  error  in  suppoeiBg  that^  if  a 
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Btatanent  is  enoneoiislj  strieken  from  the  files,  the  numng 
party  is  without  remedy.  To  my  mind  the  riamed j  is  plaiiL 
The  stetement  on  motion  lor  new  trisl  only  brings  into 
the  record  those  matters  which  transpired  dnring  the  trial  and 
^AdA  affect  llie  yerdiot  When  the  motion  is  heard  on  a 
statement  dnly  prepared  and  filed,  the  Btatement  is  the  only 
ooe  neoeesafy  on  an  appeal  from  the  order  granting  or  deny- 
ing a  new  tiiaL  But  there  may  be  matters  affecting  the  order 
which  have  no  place  in  the  statement  on  motion  for  new  trial,: 
or  anywhere  else  in  the  record,  except  in  a  statement  on 
appeal  from  tlie  order*  And,  whenever  soeh  a  case  arises,  the 
party  appealing  is  entitled  to  make  a  statement  on  appeal: 
under  section  three  hundred  thirty-ei^t:  '^When  the  party 
^0  has  the  right  to  appeal  wishes  a  statement  of  the  ^sase  to 
be  annexed  to  the  record  of  the  judgment  or  order,  he  shall, 
vithm  twenty  days  after  the  entry  of  such  judgment  or  order, 
prepare  such  statement,'^  ete»  Then  follow  provisions  for  set- 
tiing  the  statement,  and  section  three  hundred  forty-two  pro* 
▼ides  that  '^  A  copy  of  the  statement  shall  be  annexed  *  * 
if  the  appeal  be  from  an  order,  to  a  copy  of  such  order/^ 
These  provisions  mention  orders  generally,  and  include  all 
orders  appealable  under  section  three  hundred  forty-seven  — 
orders  granting  or  denying  new  trials,  as  well  as  others  —  if 
"  the  party  who  has  the  right  to  appeal  wishes  a  statement  of 
the  ease  to  be  annexed  to  the  record  of  the  *  *  *  order/' 
There  is  no  exception  made.  Under  this  provision  the  party 
(xmld  make  a  statement  after  the  order  granting  or  refusing  a 
new  trial  is  made,  in  which  he  oould  state  the  matters  which 
have  not  as  yet  in  any  form  been  made  record  —  as  the  making 
and  filing  of  a  statement,  the  motion  to  strike  out,  the  grounds 
of  the  motion,  the  order  thereon  and  his  exception  to  the 
mling,  tod  the  subsequent  denial  of  the  motion  for  a  new 
trial  If  the  motion  to  strike  out  is  on  the  ground  that  no 
notice  of  new  trial  has  been  given,  or  that  the  statenient  has 
not  been  filed  in  time,  it  is  not  even  necessary  to  insert- 
die  statonent  filed.  (Harper  v.  Minor,  27  Oal.  115.)  The 
qoestion  would  be  not  on  tiie  sufficiency  of  the  statement,  but 
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cm  the  ri^t  to  file,  and  it  would  only  be  neeessary  to  state 
so  muob  as  would  be  neoessaiy  to  present  that  question.  Even 
where  the  question  is  as  to  the  sufficiency  of  the  statement,  it 
is  generally  on  the  ground  that  there  is  no  spedfioation  of  the 
grounds  upon  which  the  party  intends  to  rely  on  his  motian, 
or  that  the  grounds  are  insuffi<nently  speoifiecL  In  sudi  cases 
llie  statement  on  appeal  from  the  order  granting  of  denying  a 
new  trial  need  only  state  that  there  was  no  specification  of 
grounds,  or  set  out  the  grounds  when  daimed  to  be  insnfB* 
eient  This  Court  could  then  see  if  there  is  a  sufficient  speei* 
fication  of  the  grounds  relied  on  to  form  the  basis  of  a  state- 
ment as  the  term  is  construed  in  Button  ▼•  Beed,  25  Oal.  485, 
and  justify  the  introduction  of  the  testimony  or  other  matters 
necessary  to  explain  or  point  them«  If  there  is  no  specifica- 
tion at  ally  of  course  that  ends  the  matter.  By  pursuing  this 
practice  the  record  on  appeal  would  generally  consist  of  but 
rery  few  pages,  while  by  pursuing  the  other  course  suggested 
in  the  prevailing  opinion,  it  would  be  necessary  to  bring  up 
the  entire  statement  on  new  trial,  which  sometimes  consists  of 
some  five  hundred  to  two  thousand  printed  folios.  Harper  v. 
Minor  affords  a  good  illustration.  (See  27  OaL  115.)  Can 
there  be  any  question  as  to  what  mode  of  proceeding  is  tlie 
cleanest,  most  speedy,  convenient,  and  least  laborious,  vexations 
and  expensive  t 

But  if  I  am  wrong  in  supposing  that  the  aggrieved  party  is 
entitled  to  make  H  statement  on  appeal  from  the  order,  and 
the  consequences  suggested  in  the  opinion  of  the  Oourt  must 
follow  the  practice  of  striking  out,  that  is  to  say,  that  there 
will  be  no  remedy,  then,  in  many  instances  the  same  objeo^ 
tions  apply  with  equal  force  to  the  practice  recommended  by 
my  associates,  and  the  same  consequences  must  follow.  Sup- 
pose a  contest  arises,  whether  a  notice  of  intention  to  move 
for  a  new  trial  has  been  served  at  all,  or,  if  served,  whether 
served  in  time,  or  whether  a  statement  has  been  filed  in  time. 
These  questions  often  arise  from  various  causes,  sudi  as  defee- 
tive  attempts  to  make  service  personal,  or  substituted;  mis- 
takes and  disputes  aboiit  dates;  mistakes  in  Orders  eitending 
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time,  or  failures  to  proonre  orders  supposed  to  h«ve  been 
obudned;  questions  as  to  geniiineiMM  oi  ffignatores  to  ad- 
missioDs  of  service,  etc.  We  have  had  munerous  illustratiotiB 
in  esses  before  this  Court  The  notioe  or  statement  filed  may 
appear  upon  its  face  upon  the  evidenee  indorsed  to  be  in  time 
and  rq^ar.  In  sueh  cases  the  parQr  objecting  on  the  ground 
of  failure  or  irregularity  must  almost  always  present  his  ob- 
jection by  affidavit,  or  other  evidence  not  ot  reoord,  and  tte 
other  party  meets  the  case  hj  similar  evidence.  How  are 
these  matters  to  get  into  the  record  to  be  presented  to  this 
Courtt  They  are  no  part  of  the  statement  or  motion  for  new 
trial.  Section  one  hundred  ninety-five  prescribes  the  contents 
of  that  document,  and  it  embraces  nothing  that  did  not  occur 
during  the  progress  of  the  trial  and  previous  to  the  verdict 
They  are  no  part  of  the  affidavits  provided  for  in  section  one 
hundred  ninety-four,  to  present  the  grounds  of  new  trial 
designated  in  the  first  four  clauses  of  section  one  hundred 
ninety-three,  and  no  part  of  the  documents  designated  in  seo- 
tion  one  hundred  ninety*five  to  be  used  on  the  appeaL  An 
exception  within  the  meaning  of  that  term,  as  defined  by  sec- 
tions one  hundred  eighty-eight  and  one  hundred  eighty-nine, 
can  no  more  be  taken  and  preserved  upon  them  than  on  a 
ruling  of  the  Court  on  a  motion  to  strike  out  a  document  ir- 
regularly filed*  If  these  sections  are  to  be  construed  strictly,  as 
mj  associates  seem  to  hold — and  in  this  ecmstruction  I  am 
bcHned  to  concur-— they  only  refer  to  matters  which  occur 
during  the  progress  of  die  trial ;  lliat  is,  from  the  beginning 
to  the  end  of  the  trial  •—  from  the  calling  of  the  case  for  trial 
to  the  rendition  of  the  verdict  These  only,  upon  the  con- 
struction given,  would  seem  to  be  the  eotceptions  which  are  to 
be  annexed  to  the  judgment  roll,  under  section  two  hundred 
three.  But  they  do  not  embrace  the  matters  under  considera- 
tion. There  is  no  mode  provided  for  getting  such  matters 
into  the  record,  except  by  a  statement  on  appeal  from  the 
order,  such  as  I  have  indicated,  and  if  that  mode  is  inadmissi- 
We,  then,  the  party  is  without  remedy  in  all  cases,  where  the 
objection  to  the  atatement  is  prfoented  by  affidavit,  or  doco- 
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ments  and  evidence  of  any  kind  not  in  itself  record,  and,  aa 
before  said,  the  objection  lieS|  in  these  instances,  with  as  great 
force  against  the  practice  recommended  by  my  assoeiates,  as 
against  that  which  has  heretofore  prevailed,  but  which  is  now, 
for  the  first  time^  condemned. 

It  is  farther  said,  that  motions  for  new  trials  rest  oii  a 
record  made  and  settled  before  motion  had;  that  we  can  only 
review  the  action  of  the  Oonrt  below  on  the  same  record; 
and  that  there  is,  consequently,  no  occasion  for  a  statement 
on  appeal  from  orders  granting  or  refosing  new  trials.  This 
is  doubtless  true,  when  all  the  errors  or  rulings  sought  to  be 
reviewed  on  appeal  occurred  before  the  verdict  or  findings  and 
are  presented  in  the  settled  statement  on  motion  for  new 
trial — that  is  to  say,  when  the  rulings  complained  of  are  in 
the  record  upon  which  the  Court  below  acted.  But  some- 
:  times  they  are  not  in  the  record.  The  statement  on  motion 
for  new  trial  is  to  contain  only  the  grounds  upon  which  the 
party  intends  to  rely  particularly  specified,  and  ^^so  much  of 
the  evidence,  or  a  reference  thereto  as  may  be  necessary  to 
explain  the  particular  points  thus  specified,  and  no  more." 
(Sec.  195.)  When  the  parties  cannot  agree,  the  statement 
must  be  settled  by  the  Judge.  In  settling  the  statement  ha 
acts  judicially.  The  moving  party  may  have  introduced 
.matter  to  which  the  other  party  objects  as  irrelevant  to  the 
.points  specified,  and  he,  in  turn,  offers  amendments  to  which 
his  opponent  objects  on  the  same  grounds.  The  Judge  must 
rule  upon  the  matters,  either  admitting  or  rejecting,  as  he 
shall  adjudge  the  right  to  be.  It  is  his  duty  to  exclude  irrele- 
vant matter.  (McMinn  v.  Whelan,  27  Oal.  321.)  He  may 
err  in  these  rulings,  as  well  as  in  others,  and  the  statement,  as 
finally  settled,  may  bear  but  a  faint  resemblance  to  that  origi- 
nally proposed.  But  it  is  the  statement  as  settled  and  certi- 
.  fied — the  result  of  the  judicial  contest,  and  the  rulings  of  the 
,  Court  in  the  process  of  settlement,  and  not  the  statement,  as 
$rst  proposed,  or  the  means  by  which  the  result  is  attained, 
that  constitutes  the  record  upon  which  the  Court  finally  acts, 
in  granting  or  denying  a  new  triaL    It  is  this  result  alone—' 
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this  settled  statement— that  is  lecogniied  as  tlie  record  by 
secti<m  one  hundred  nine^-five.  The  contest  npon  affidavits 
or  oth»  evidence  over  questions  of  time,  due  service  of 
notices,  or  filing  of  statements  and  the  ruling  of  the  Judge 
ujxm  them;  the  litigated  points  in  the  efforts  of  the  parties  to 
introduce,  or  exclude  evidence  as  material  or  irrelevant  to  the 
points  specified,  and  ^e  rulings  of  the  Judge  upon  these 
points,  have  no  place  in  the  settled  statement,  or  anywhere 
else  in  this  record  made.  The  statement,  like  the  finding  of 
the  Judge  upon  the  trial  of  the  issues  of  fact  in  the  case,  is 
the  result  of  litigation — the  former  in  settlings  the  latter  in  the 
trial — but  die  rulings  in  the  progress  of  tlie  proceedings  are 
no  more  made  to  appear  in  one  case  than  in  the  other.  The 
reooid  discloses  the  result  in  both  cases — a  settled  statement 
in  (Hie,  and  a  finding  in  the  other — but  it  does,  not  in  either 
ease  disclose  the  rulings,  or  the  matters  upon  which  the  rul- 
ings are  based,  which  produced  the  result  This  Court  on 
appeal  can  only  see  the  settled  statement.  It  cannot  view 
ti^  proposed  statement  as  originaHy  filed;  or  the  amendments 
offered  by  the  other  party;  or  the  prefatory  matter  intro- 
duced, as  suggested  in  the  prevailing  opinion,  to  guard  against 
tlie  waiver  of  any  right;  or  know  by  what  means,  or  upon 
what  erroneous  rulings,  all  these — to  use  the  expression  of  an 
eminent  English  Judge — were  "licked  into  shape"  of  a  set- 
tled statement  The^  are  no  part  of  the  record  upon  which 
the  Court  acted,  when  it  came  to  consider  the  motion  for  new 
trial.  Those  rulings,  if  erroneous,  have  worked  their  mischief 
and  quietly  dropped  out  of  sight  The  settled  statement  may 
be  r^olar  upon  its  face,  and  clearly  support  the  order  granlr 
ing  or  denying  a  new  trial  based  upon  it  If  so,  this  Court 
must  necessarily  affirm  the  order,  when  that  record  alone  is 
brought  up.  Yet  there  may  have  been  one  or  more  of  the 
rolings  indicated,  which  wholly  vitiated  the  statement  as  set- 
tled— the  record  upon  which  the  motion  was  decided  —  and 
produced  a  judgment  just  the  reverse  of  what  it  should  have 
been.  We  have,  then,  in  the  case  supposed,  one  or  more 
enoa,  npon  which  an  appealable  order  finally  determining 
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the  rights  of  the  parties  to  the  action  alone  rests,  and,  as  yet, 
no  record  by  means  of  which  the  errors  can  be  pres^ited  to 
this  Oourt  for  review.  Is  there  no  way  of  reaching  them  f 
As  we  have  seen,  section  one  hundred  nine^-ftve  prescribes 
no  mode  l^  which  these  erroneous  rulings  can  be  brought 
itito  the  record.  It  only  provides  for  those  matters  which 
arose  in  a  prior  stage  of  the  contest  before  the  verdict  I  do 
not  understand  my  associates  to  be  of  a  different  opizdon  on 
this. point.  They  expressly  hold  that  the  Practice  Act  does 
not  authorize  a  bill  of  exceptions  to  be  made  and  annexed  to 
the  record  of  the  order  for  the  purpose  of  bringing  into  the 
record  tnatters  not  disclosed  by  the  settled  statement;  and 
that  a  statement  on  appeal  from  the  order  is  equally  inadmis- 
sible. No  other  mode  of  making  these  matters  record  is 
pointed  out  by  them,  and  my  examination  of  the  Practice  Act 
discloses  none.  Upon  the  theory  adopted,  then,  it  must  re- 
sult, it  Would  seem,  that  there  are,  or  may  be,  errors  in  the 
course  of  judicial  proceedings  resulting  in  a  final  erroneous 
determination  of  the  action,  which  ought  to  be  reviewed,  btit 
for  the  review  of  which,  the  Practice  Act  has  failed  to  pro- 
vide. '.  Yet  it  has  provided  an  appeal  to  enable  this  Court  to 
review  that  part  of  the  record  made  which  discloses  no  error 
in  the  case  suppesed,  but  which  was  itself  the  result  of  those 
very  errors  which  have  been  withdrawn  from  scrutiny,  or 
tather,  which  the  methods  of  procedure  adopted  have  failed 
to  present  for  examination*  Upon  the  theory  that  the  appel- 
lant is  not  entitled  to  make  a  statement  on  appeal,  under 
section  three  hundred  thirty-eight,  to  present  these  rulings, 
we  have  errors  vitiating  the  order  from  which  the  appeal  is 
taken,  without  a  record  to  disclose  them — the  very  kind  of  a 
case  for  which  a  statement  on  appeal  from  all  other  orders 
was  provided.  There  may,  then,  sometimes  be,  in  actual 
practice,  occasion  for  a  statement  on  appeal  from  orders  made 
upon  a  statement  before  prepared,  in  the  preparation  of  which 
error  intervened,  which  errors  the  record  already  prepared 
does  not  disclose. 

Again:  the  practice  of  striking  out  statements  on  moticms 
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for  new  irials  is  now  condemned  as  imautliorized.  It  woald, 
therefore,  hencefbrth  be  regatdjed  as  error.  The  practice  pre- 
yails,  however — so  much  at  least  must  be  conceded  —  atid  otir 
decdsion  may  be  overlooked,  and  statements  may  still  be  struck 
out  Suppose  sndi  an  instance  ocoors.  The  party  aggrieved 
will  be  entitled  to  have  the  error  corrected  on  fetppeal.  He 
cannot  appeal  from  the  order  striking  out.  That  point  is  set- 
tled. It  would  be  absurd,  say  my  associates,  to  prosecute  the 
motion  and  obtain  a  ruling  on  it,  when  there  is  nothing  left  for 
it  to  rest  upon,  and  then  apipeal  from  the  order  denying  a  new 
triaL  Besides,  if  he  should,  under  the  decision  in  the  present 
case,  we  must  necessarily  affirm  the  order.  The  motion  was 
not  based  upon  anything,  and  there  is  no  record  presenting  the 
previous  ruling  striking  out  the  statement  filed.  A  bill  of 
exceptions  is  held  to  be  unauthorized;  a  statement  on  appeal 
equdly  inadmissible,  and  there  is  no  other  mode  appointed 
for  presenting  the  ruling  for  review.  The  only  remedy  that 
occurs  te  mm  is  that  adopted  in  this  case — advice;  and  the 
advice  may  well  be  r^arded  as  extra-judicial,  for  we  have 
dismissed  the  appeal  for  want  of  jurisdiction,  and  the  subject 
matter  of  the  advice  is  in  no  way  before  us.  We  have  in 
several  instances  before  declined  to  express  an  opinion  on  mat- 
ters not  unbraced  in  any  record  before  us,  even  when  urged  to 
do  80  by  counseL  This  Court,  it  would  seem,  is  powerless  to 
correct  the  irr^ular  practice,  for  the  reason  tliat  there  is  no 
mode  of  presenting  the  question  for  review  in  such  a  manner 
as  to  enable  it  to  render  an  authoritative  decision,  and  enforce 
it  by  a  mandatory  judgment.  If  it  is  error  to  strike  out  a 
statement  on  motion  for  a  new  trial  under  every  conceivable 
state  of  facts,  the  party  aggrieved  ought  certainly  to  have 
some  means  of  presenting  the  erroneous  order  to  this  Court 
for  correction  hj  an  authoritative  judgment;  and  if  there  is 
none,  the  Practice  Act  is  inadequate  to  accomplish  the  objects 
for  which  it  was  designed* 

I  confess,  it  seems  bordering  on  presumption  to  still  persist 
in  maintaining  my  views^  after  they  have  been  so  confidently 
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pionoimced  abflurd  bj  my  brethrezL  Yet^  after  a  bareful  oon- 
ffiideration  of  the  prevailing  opinion,  with  dne  sahmission,  I 
etill  think  the  plain^  nnembarnuBsed  remedy  in  all  theae  cafies, 
is,  by  statement  on  appeal  from  the  order  grandng  or  denying 
a  new  trial  The  Practice  Act  I  believe  to  be  folly  adequate 
to  accomplish  all  the  purposes  for  whidi  it  was  designed. 

There  are  many  rulings  in  the  progress  of  a  cause  previooa 
to  a  trial;  and  perhaps  in  other  stages  of  the  prooeedings, 
which  are  liable  to  be  erroneous  and  which  a  party  is  entitled 
to  have  reviewed,  but  which  he  cannot  make  iiid  subject  of  an 
exception,  as  the  term  is  used  in  sections  one  hundred  eighty- 
eight  and  one  hundred  eighty-nine  of  the  Practice  Act.  The 
same  is  ako  true  in  respect  to  the  various  i^pealable  orders ; 
and,  in  my  view,  tiie  office  of  the  statement  on  appeal,  either 
from  the  judgment  or  order,  is  to  enable  the  parfy  aggrieved 
to  bring  into  the  record  in  Uiis  mode  lliose  matters  which  are 
not  made  record  in  any  other  designated  mode.  The  state- 
ment on  appeal  from  all  appealable  judgments,  and  orders,  is 
the  medium  provided  by  law  for  presenting  for  review  in  this 
Gourt  every  ruling  of  ^e  Court  below  affecting  the  judgment 
or  order  from  which  the  appeal  is  taken,  from  the  first  incep- 
tion of  the  suit,  or  proceeding,  to  the  final  judgment  or  order, 
where  the  question  does  not  arise  on  the  jndgmeat  roll,  or  is 
not  presented  in  some  other  mode  specifically  prescribed  by 
statute.  It  is  the  peculiar  office  of  die  statement  on  appeal 
to  present  those  matters  for  which  no  oilier  specific  proviaiaa 
is  made.  It  was  designed  to  cover  other  groimds  and  reach 
other  errors,  than  those  presented  by  a  statement  on  motion 
for  a  new  trioL  Some  of  tibe  ralkigs  on  questions  of  law 
embraced  in  a  statement  on  motion  for  new  trial  may,  it  is 
true,  also  be  presented  by  bills  of  ezoeptionB'  and  istatements 
on  appeal  from  the  judgment ;  Imt  the  general  purpose  of  state- 
ments on  appeal,  both  from  judgments  and  orders,  is  to  provide 
for  errors  in  other  portions  of  the  field  of  litigation  than  those 
covered  by  staiehnents  on  motions  for  new  trial.  We  substan- 
tially so  held,  as  I  think,  in  Harper  v.  Minor,  27  CaL  109. 
This  moie^  I  also  think,  includes  those  objeetiona  taken  to 
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fltatemente  an  motiaiis  for  new  trial,  depending  npon  matters 
shoivn  by  affidavits^  and  other  evidence  dehors  the  reoord  made, 
and  those  rulings  made  in  the  process  of  settling  the  state- 
WBBt,  and  of  which  there  is  no  other  mode  pzonded  for  making 
a  record.  And  this,  it  seems  to  me^  is  a  plain  and  simple 
mode  of  malring  up  the  reoord  of  matters  which  parties  desire 
to  have  reviewed,  in  which  each  party  has  an  oppor- 
tonity  of  iutrodncing  everything  which  will  tend  to  il- 
lustrate his  views  of  the  case.  (Abbott  v.  Douglas,  28  Cal. 
899-80L) 

As  we  have  seen,  no  mode  of  bringing  many  matters  of  the 
kind  before  indicated  in  this  opinion  into  the  record  is  sug- 
geeted  in  the  prevailing  opinion,  and,  as  it  is  fair  to  presume 
one  wonld  have  been  soggested,  had  any  occurred  to  the 
Blinds  of  my  associates,  I  think  it  may  be  safely  concluded^ 
Aat  there  is  no  remedy  in  those  cases,  unless  the  view  main- 
tained in  this  opinion  is  sound.  Now,  the  general  methods  of 
the  Practice  Act  for  making  records  of  matters  not  otherwise 
provided  for,  is,  by  statement  on  appeal  from  the  judgment,  or 
order,  which  is  the  subject  of  appeal.  Section  three  hundred 
thirty-ei^t  so  expressly  provides,  and  this  is  not  attempted  to 
be  controverted.  The  provisions  of  this  section  apply  to  every 
aiq[>ealab]e  judgment  and  order,  unless  an  appeal  frcmi  an  order 
granting  or  denying  a  new  trial  be  an  exception.  This  I  do 
not  understand  to  be  disputed.  A  statement  on  appeal  from 
ineh  order,  for  the  purpose  of  bringing  into  the  reoord  those 
intermediate  rulings  and  matters  affecting  the  order  not  other- 
wise presented,  is^  therefore,  in  entire  congruily  and  harmony 
with  the  methods  prescribed  by  the  Praetioe  Act  with  refer- 
ence to  every  other  appealable  order.  Whether  the  method 
be  good  or  bad,  it  is  the  one  |H-escribed,  and,  I  may  be  permit^ 
ted  to  sqr»  I  tibink  it  both  simple  and  good«  If  it  is  good  as 
to  other  orders,  it  must  be  good  for  accomplishing  the  same 
purpose  on  appeals  from  orders  granting  and  denying  new 
triids.  No  substantial  ground  for  a  distinction  is  apparent  to 
my  aj^rehension.  Nor,  if  I  read  section  three  hundred  thirty- 
•igbt  ari^t^  is  any  distinction  made  by  statuta    The  language 
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ib:  ^'record  of  lihe  judgment  or  order/'  Tnthotct  sayisig  sny 
particular  order^  and  is  as  applieable  to  the  orders  under  66nr 
aideration  as  to  snj  other  appealable  order.  No  exception  is 
made  in  this  section^  or  any  other  brought  to  my  notice.  If 
it  does  not  apply  to  orders  grantix^  and  denying  new  trials, 
then  those  orders  are  exceptions  to  the  general  methods  pre- 
scribed by  the  Practice  Act — out  of  harmony  with  the  gen- 
eral system  —  and  it  seems  reasonable  diat  it  should  de- 
volve upon  those  who  allege  the  exception  and  incongruity,  to 
show  the  exception  by  some  express  provision,  or  some  plain, 
unquestionaUe,  necessary  implication  from  express  provisions. 
I  do  not  wish  to  speak  too  confidentiy.  I  may — perhaps  I 
ought  to  say  must' — be  mistaken;  but  this,  it  does  seem  to 
me,  my  associates  have  utterly  failed  to  do. 

It  is  suggested  that  the  utter  absurdity  of  the  view  main- 
tained in  this  opinion  will  be  apparrait  by  tracing  the  pro- 
ceeding one  step  further — that  the  same  difficulty  might  occsur 
in  making  a  statement  on  appeal  that  arose  in  making  the 
statement  on  motion  for  new  trial,  and  statement  might  follow 
statement  ad  mfimtum.  It  is,  perhaps,  a  sufficient  answer  to 
tiiis  suggestion  to  observe^  that  the  statute  provides  for  noth- 
ing beyond  a  statement  on  appeal  from  the  order  upon  motion 
for  new  trial.  The  statement  can  only  reach  those  matters 
prior  to  and  affecting  the  order.  The  order  granting  or  deny- 
ing a  new  trial  is  the  last  appealable  order  in  that  line  of 
proceeding.  There  must  be  an  end  of  statements,  as  of  all 
things  finite,  and  this  is  the  end  of  the  law  in  that  line  of  pro- 
cedure. It  may  be  said,  that  there  may,  then,  at  last,  be  an 
ort-or  without  a  remedy.  Be  it  w.  Ita  lex  scripfa.  But  the 
view  maintained  in  this  opinion  has,  at  least,  tiiis  advantage 
over  that  of  my  associates :  an  opportunity  is  afforded  by  it  to 
review  and  correct  all  errors  of  every  kind  which  intervened 
in  the  prior  stages  of  the  proceedings  in  any  way  affecting 
the  order  from  which  the  appeal  is  taken;  and  this  opportu- 
nity can  only  be  lost  by  some  further  blunder  subsequent  to 
the  order.  I  apprehend  that,  in  practice,  the  liability  to  gp 
OD  repeating  in  the  statement  on  appeal  from  the  order  deny- 
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iDg  a  new  trial  the. eirora^  ^faidi  lad  before  oecvrredy  ia  more 
imaginary  than  real.  The  neeeaaity  for  a  atatemant  on  appeal 
from  these  ordera  nsnally  arieea  from  acme  dipi  miatake,  loose 
pnedee  or  want  of  precaution  in  the  proceeding,  to  make  a 
statement  on  motion  for  new  trial,  and  the  party  eaat  it  not 
likdy  to  repeat  it  in  the  anbaeqneut  augea  of  the  same  pro* 
ceeding^  after  having  once  suffered  tho  inconyenience  resulting 
from  his  action.  The  atatement  on  appeal,  alao,  wonld  ordi- 
narily cover  only  a  few  pointa  —  a  very  narrow  fidd — and 
chances  for  eorror  wonld,  conaeqnently,  be  exceedingly  limited. 
A  reasonaUe  opportuni^  to  eorvact  the  errors  afiectuag  the 
order  haa  at  least  been  afforded,  and  the  liability  to  go  on 
repeating  errors  is  so  small,  and  the  law-making  power  has 
not  seen  fit  to  parane  the  subject  of  remedy  further.  Is  it 
not  possible  that  the  suggestion  I  am  now  considering  pushes 
the  possibilities  of  error  without  remedy  to  an  absurd  extent 
in  pursuit  of  an  abnird  cansequenee,  to  aid  an  argument  others 
wise  unsatisfactory! 

An  order  striking  out  a  statement  on  appeal  from  a  final 
judgment  would  be  appealable,  because  such  an  order  ^'is  a 
special  order  made  after  final  judgment,"  within  the  meaning 
of  section  three  hundred  f orly-seven.  It  is  a  special  order, 
and  it  follows  the  judgment  in  the  same  line  of  proceeding. 
Upon  such  appeal  the  party  appealing  would,  undoubtedly, 
be  oititled  to  have  a  statement  on  appeal  annexed  to  the 
order  under  section  three  hundred  thirty-eight;  and  in  this 
way  he  could  make  a  record  of  the  rulingB  upon  which  the 
order  striking  out  ultimately  depended.  And  I  see  no  reason 
why  a  party  is  not  entitled  to  aj^al  from  all  special  orders 
after  final  judgment,  and  annex  a  statement  showing  an  error 
0(»nplained  of,  so  long  as  the  Court  continues  to  make  them. 
So  the  statute  provides. 

In  Harper  v.  Minor,  87  Cal.  109,  there  waa  also  an  appeal 
from  an  order  striking  out  a  statement  on  appeal  from  the 
final  judgment,  as  well  as  from  an  order  disoiissing  motion  for 
new  trial  This  Court  afBrmed  the  order  striking  out  the 
statemenl^  and  in  ao  doing  necessarily  recogniaed  the  practice 
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of  strikiixg  out  as  being  r^^nlar  and  pioper.  We  said^ ''  Thore 
is  no  error  in  striking  out  the  statement^  and  the  order  muBt 
be  a%med."  (lb.  115;  see  also.  Levy  v.  Qettleson,  27  CaL 
686.)  If  it  is  vQgolar  to  strike  oat  a  statement  on  appeal 
whidi  has  been  improperly  filed  out  of  time,  it  mnst>  of 
oourse,  be  proper  to  strike  out  a  statement  on  moti<»i  for  new 
trial  iii>on  similar  gronnds.  It  is  true  no  question  was  made 
bj  counsel  in  that  case  as  to  the  regularity  of  the  pfaetice  of 
striking  out  statementa  Neither  has  any  such  question  been 
raised  by  counsel  in  this  case,  nor,  so  far  as  I  am  aware,  have 
counsel  on  any  occasion  in  this  Court,  or  elsewhere,  queer 
tioned  the  regularily  of  the  prevailing  practice.  Nor  has  this 
C!ourt  before  done  so.  (VWiae  v.  Bvoen,  28  Oal.  412;  Loucks 
V.  Edmondson,  18  Cal.  208 ;  De  Barry  v.  LambeH,  10  CaL 
603 ;  Ketchum  ▼.  Orippin,  31  CaL  365 ;  Pendegast  y.  Knox, 
aarde,  73.)  I  trust  it  may,,  without  disrespect,  be  added  that 
it  seems  to  me  to  be  vexy  late  to  discover,  for  the  first  time^ 
that  the  practice  in  question  is  irregular  and  mischieyous.  I 
am  still  of  opinion  that  the  practice  is  regular;  but  if  not,  I 
think  it  ought  to  be  made  so  by  further  statutory  provisions. 
While  I  think  a  motion  to  strike  out  a  statement  improperly 
filed  correct  practice,  and  in  very  many  cases  the  simidest, 
most  conyenient,  cheapest  and  best  mode,  I  am  free  to  admit 
that  there  are,  perhaps,  instances  where  prudent  couns^  might 
think  it  best  or  safest  for  them  to  pursue  the  mode  indicated 
in  the  prevailing  opinion.  Counsel  might  not  feel  quite  sure 
of  their  ground,  and  think  it  desirable  to  have  the  questions 
arising  on  the  merits  determined  in  the  same  appeal  in  case 
the  decision  upon  the  objections  to  the  statement  should 
finally  be  against  them,  or  they  might  be  unwilling  to  risk 
the  loss  of  some  right  by  failing  to  present  amendments,  and 
for  that  reason  take  their  objections  and  still  go  on  with  the 
settlement  of  the  statement  in  the  usual  way.  If  counsel  are 
disposed  to  pursue  that  course,  I  know  of  no  valid  objection  to 
their  doing  so.  I  think  counsel  would  be  entitled  to  pursue 
either  course,  as  the  exigenciee  of  the  particular  caae  niii^t 
seem  to  them  to  require. 
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Li  the  case  of  Harper  y.  Minor,  one  appeal  was  from  the 
order  dismissing  plaintiff's  motion  for  new  triaL  No  point 
was  made  as  ta  its  being  an  appealable  order^  and  onr  atten-, 
tion  was  not  called  to  the  question.  It  is  not  so  clear  that 
such  order  is  not  appealable.  We  have  ne^er  decided  that  it 
is  noty  and  I  am  inclined  to  think  it  is.  An  order  dismissing 
a  motion  for  new  trial  would  be  a  final  disposition  of  the 
motion,  and  pc^ibly  a  substantial  denial  of  the  motion  ren- 
dering it  appealable.  It  is  certainly  very  different,  in  its 
effect,  from  an  order  striking  out  a  statement,  for  in  the  latter 
case  there  might  still  be  other  groumds  presented  by  aflBdavits 
filed  in  time.  The  striking  out  of  a  statement  improperly 
filed,  or  the  striking  out  of  affidavits  alone,  filed  too  'late, 
wonld  bot  necessarily  in  all  cases  result  in  a  denial  of  the 
motion.  At  all  events  it  is  not  a  denial  or  final  disposition  of 
the  motion,  and  if  the  party  a^rieved  desires  to  appeal,  he 
should  still  make  his  motion  and  obtain  a  ruling  upon  it.  Sec- 
tion one  hundred  ninety-six  requires  that  "  the  application  for 
a  new  trial  shall  be  made  at  the  earliest  practicable  period 
after  filing  the  affidavit  or  statement."  Suppose  a  party 
should  fail  to  prosecute  his  motion  with  diligence,  and  the 
Court  should  dismiss  it  for  want  of  prosecution,  would  this  be 
an  appealable  order?.  It  would  be  a  final  disposition  of  the 
motion,  but  no  more  so  than  in  case  of  dismissal  on  the  ground 
that  a  party  had  failed  to  be  sufficiently  diligent  in  filing  a 
statement  or  affidavits  —  for  failing  to  file  them  in  time.  The 
District  Court  dismissed  a  motion  for  a  new  trial  in  Eckstein 
V.  Cdderwood,  27  Cal.  418,  for  failure  to  prosecute  it  with 
<3ue  diligence,  and  this  Court  entertained  the  appeal  and 
affinned  the  order  of  dismissal,  but  no  point  was  made  as 
to  the  order  being  appealable.  It  was,  as  before  remarked, 
at  least  a  final  disposition  of  the  order.  Judgments  dismiss- 
ing actions  for  want  of  prosecution  are  often  entered,  and 
appeals  have  been  entertained  from  such  judgments;  and  it 
must  be  on  the  ground  that  the  judgment  is,  in  effect,  a  final 
disposition  of  the  case.  But  I  have  not  alluded  to  this  ques- 
tion with  a  view  to  express  any  opinion  upon  the  question, 


BiAtJitnv.  ThkVtB.  [Sup.  Ct 


Argument  for  Appellant; 


but  merely  to  suggest  that  the  effect  of  an  order  dismissing  a 
motion  for  new  trial  is  substantially  differeat  from  ai^  arder 
striking  out  a  statement. 


J.  J.  BLATNER  t^.  ERWDT  DAVia 

AflSMSMnit  or  Lor  fob  Stbot  Ikpbovembnt. —  If  »  lot  In  8an  PraiiMseo  1g 
aBsesaed  for  a  street.  ImproTement  to 'a  perton  by  name,  and  not  to  naknown 
ownera,  tlie  contractor  cannot  reoorer  iodsmaat  against  anotter  person, 
for  the  assessment 

IDBM. —  An  assessment  on  a  lot  In  San  Francisco  for  a  street  improVemen^  ' 
made  to  a  person  by  name.  Is  an  assessment  tolilm  as  owner*    Sncli  asscna 
meat,  to  be  Talld,  moat  be  made  to  the  owner,  If  known. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Diatricti 
Oity  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Coorb 

Ralph  0.  Harrison,  for  Appellant 

IN'o  personal  liabilily  against  Davis  was  created  by  any  of 
the  proceedings  had  in  the  premises.  He  is  not  named  in  the 
assessment  as  the  owner  of  the  lot  assessed.  The  statute 
(8tat  1862,  p.  397,  Sec  9)  requires  the  assessment  to  be  made 
to  the  ^^  owner  of  each  lot,  if  known  to  the  Superintendent,'' 
and  it  is  only  the  owner  so  assessed  that  can  be  made  liable 
for  the  amount  assessed.  (Smith  v.  Davis,  30  CaL  636.)  As 
a  corollary  from  the  argument  in  that  case,  no  person  can  be 
made  to  pay  an  assessment,  even  if  he  is  the  owner,  unless  he 
has  been  named  as  the  owner  in  the  assessment.  When  the 
statute  directs  the  Superintendent  to  assess  the  lot  to  the 
"  owner,"  it  has  a  meaning  which  he  is  not  at  liberty  to  dis- 
regard. Unless  the  assessment  is  made  in  conf ormity- ,  with 
the  requirements  of  the  statute  it  is  utterly  void.  (People  v. 
Sneath,  28  Cal.  615;  Moss  v.  Shear,  25  Oal.  .46;  Kelsey  ▼• 
Abbott,  13  Cal.  919.)  In  each  of  these  oases  it  waS|^hel^  i^ 
vital  defect  in  the  proceedings  that  the  assessment  was  not 
made  to  the  owner  of  the  lot  charged.     That  it  is  only  tha 
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penon  who  is  aflBeseed  against  whom  the  rigbt  of  aetion  exists, 
is  apparent  f  rofin  an  examination  of  the  several  seetiana  of  tbe 

Btatute. 

0.  L.  Lane,  for  Bespondent 

The  only  facta  apparent  bj  the  record  are  what  appear  by 
the  eomplaint  And  the  complaint  alleges  that  at  the  date  of 
the  assesement  the  said  defendant  Schaffer,  and  the  defendant 
Erwin  Dseis,  owned  the  land  jointly.  That  the  land  was  dnly 
assessed,  but  that  said  defendant  Schaffer  alone  was  named  as 
the  ovmer.  And  we  snbmit  that  the  assessment  was  not  void 
for  any  such  reason,  and  if  not  void  the  defendant  Erwin 
Davis  was  both  a  proper  and  necessary  party  defendant;  and 
as  there  is  no  statement  of  the  evidence,  all  the  all^ationa  of 
the  complaint  are  presmned  to  be  proved. 

By  the  Court,  Gttbbby,  0.  J.: 

This  action  was  brought  to  recover  the  amount  of  an  assess- 
ment  against  a  certain  lot  in  the  Oity  of  San  Francisco  for 
work  done  in  the  performance  of  a  street  contract  Issue  be- 
ing joined  between  the  parties  named,,  the  cause  was  tried  by 
the  Court  and  a  judgment  rendered  against  the  defendant,  from 
which  he  appealed  directly  to  this  Court,  relying  upon  the 
judgment  roll  alone  as  disclosing  errors  of  law  demanding  a 
reversal  of  the  judgment 

Upon  the  facts  stated  in  the  complaint,  which  the  Court 
found  to  be  true  in  substance,  the  appellant  maintained  that 
he,  instead  of  the  plaintiff,  was  and  is  entitled  to  judgment 
The  action,  in  form,  is  against  the  appellant  and  one  J.  P. 
Schaffer,  and  it  is  charged  in  the  complaint  that  after  the  work, 
for  which  the  plaintiff  claims  to  be  entitled  to  compensation 
according  to  the  terms  of  his  contract  with  the  Superintend- 
ent of  Streets,  was  done,  the  Superintendent  approved  of  the 
same,  and  Aereupon  made  a  diagram  exhibiting  the  premises 
tqpon?  and  Mjoinihg  *  which- the  work  had  bean  done,  and  each 
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lot  liable  to  be  assessed  and  charged  therefor,  and  also  prepared 
an  assessment  list^  showing  the  amonnt  and  rate  to  be  paid  upon 
the  contract,  specifying  the  amount  of  each  assessment^  with 
the  name  of  the  o'wner  or  owners  of  the  particxdar  proper^ 
assessed,  '^  so  far  as  known;"  whitih  diagram  and  assessment 
was  duly  recorded  in  the  office  of  the  Superintendent  of  Streets. 
The  plaintiff  then  stiEites  that  from  the  inception  of  the  pro- 
ceedings instituted  and  had,  until  the  conunenoement  of  the 
action,  the  defendants  had  been  and  still  were  the  owners  of 
the  lot  described  in  the  complaint;  and  then  it  is  further  al- 
leged '^  that  said  lot  of  land  is,  by  said  assessment  aforeaaid, 
assessed  to  said  J.  P.  Schaffer."  The  finding  of  the  Court 
upon  this  point  is,  that  the  lot  described  was  '^  assessed  to  said 
J.  P.  SchafiFer  in  the  said  assessment." 

The  tenth  section  of  the  Act  of  1862  (Laws  1862,  p.  897) 
provides  that  to  the  assessment  shall  be  attached  a  warraat 
which  shall  be  signed  by  the  Superintendent  and  counter- 
signed by  the  Auditor  of  the  city  and  county,  authorizing  and 
empowering  the  contractor,  his  agent  or  assigns  to  demand 
and  receive  the  ''  several  assessments  upon  the  assessment  and 
diagram;"  which  warranty  assessment  and  diagram  shall  be 
recorded ;  and  then  it  is  declared  that  ^^  when  so  recorded,  the 
several  amounts  assessed  shall  be  a  lien  upon  the  lands,  lots 
or  portion  of  lots  assessed  respectively,  for  the  period  of  two 
years  from  the  date  of  said  recording,  unless  sooner  dis- 
charged." The  thirteenth  section  of  the  Act  authorizes  the 
contractor  or  his  assigns,  after  a  certain  period,  to  sue  in  his 
own  name  ^'the  owner  of  the  land,  lots  or  portions  of  lota 
assessed,  on  the  day  of  the  recording  of  the  warrant,  assess- 
ment and  diagram,  or  on  any  day  thereafter  during  the  con- 
tinuance of  the  lien  of  said  assessment,  and  to  recover  the 
amount  of  any  assessment  remaining  due  and  unpaid;"  and 
the  same  section  provides  that  ^'  the  Court  in  which  suit  shall 
be  commenced  shall  have  power  to  adjudge  and  decree  a  lien 
against  the  premises  assessed,  and  to  order  such  premises  to 
be  sold  on  execution,  as  in  other  cases  of  sale  of  real  estate  by 
procees  of  aoid  Courts,''    By  reference  to  the  statute  it  will 
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be  seea  that  the  aasedsmteit  list  muBt  exhibit  the  xmmber  of 
each  lot  or  portiaa  of  a  lot  asaeeaed  and  the  rate  at  which  the 
same  is  asflessed  per  front  foot;  the  anunmt  of  each  as^eflB- 
ment;  the  name  of  the  owner  of  eaeh  lot  or  portion  of  a  lot, 
if  known  to  the  Superintendent^  and  if  tmloiowny  the  word 
^  Tmknown ''  moat  be  writtian  oppoaite  the  number  of  the  lot 
and  the  amount  aaaessed  thereon.  Thua  it  ia  provided  that 
Ae  aaaeaament  mnat  be  made  to  the  owner,  when  known  to 
the  Superintendent^  and  if  he  be  unknown,  then  a  particular 
mode  of  asseasment  is  prescribed.  In  thia  caae  the  aaaeaamanft 
was  made  to  SchafFer  as  if  he  was  the  wAe  owner  of  the  lot 
SchaSer  was  made  a  defendant  in  the  complaint  and  charged 
as  an  owner  with  the  appdlant,  of  the. property  described^  but 
there  is  no  evidence  in  the  record  that  he  was  served  with 
process  or  appeared  in  the  action.  Judgment  was  rendered 
againat  the  appdlant  alone,  for  the  amount  of  the  aaaessment 
imixMetly  against  the  lot  asaessed,  as  the  property  of  Schaifer, 
and  the  Court  decreed  the  same  to  be  a  lien  thereon.  If  the 
property  was  properly  assessed  as  belonging  to  Schaffer,  there 
is  no  apparent  reason  for  charging  the  appellant  with  the 
amoont  assessed.  If  the  property  belonged  to  the  appellant 
and  Sehaffer  as  tenants  in  common^  it  should  have  been  as- 
lessed  to  them  jointly  as  owners.  As  th^  matter  stands,  the 
appellant  is  charged  with  an  assessment  made  upon  the  lot  in 
question  as  the  property  of  Schaffer,  and  a  judgment  is  had 
against  him  as  upon  a  contract,  to  which,  according  to  the 
eondition  of  the  Act  under  which  the  proceedings  were  insti- 
tuted and  undertaken  to  be  conducted  to  a  consummation,  he 
never  became,  by  force  of  the  Act,  a  party. 

In  8ntHh  v.  Dams,  80  Cal.  586,  this  Court  said:  "The 
defendant  can  be  made  to  pay  only  upon  its  being  shown  that 
the  steps  of  the  statute  have  been  strictly  followed.  If  his 
name  was  known  to  the  Superintendent  it  should  have  ap- 
peared in  the  assessment  If  it  was  not  known,  the  Superin- 
tendent could  have  so  stated,  and  the  aaaessment  would  have 
been  good."  In  that  case  the  assessment  was  to  a  person  as 
the  owner  of  the  property  who  had  been  dead  several  years. 
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It  was  sufficient  that  the  parly  sou^t  to  be  ohargod  had  not 
been  assessed  as  the  owner  in  any  mode  provided  bj  the  stat- 
ute^  In  the  case  under  consideration  th&  name  of  the  appdr 
lant  does  not  appear  in  the  assessment  as  the  owner  or  one  of 
the  owners  of  the  lot  assessed,  nor  does  it  appear  that  he  was 
nnknown  to  the  Superintendent  of  Streets,  and  that  his  inter- 
est in  the  property  was  duly  assessed  as  required  in  such  caaes. 
The  complaint,  as  already  observed,  states  that  the  lot  in 
question  was  assessed  to  Schaffer,  which  n^eans  that  it  was 
assessed  to  him  as  the  owner.  This  statanent,  which  is  found 
to  be  true  by  the  Court,  shows  that  the  assessment  did  not 
affect  the  appellant,  and  consequendy  that  the  proceedings 
bad  and  upon  which  the  plaintiff  relies  for  oompCTisation  un- 
der his  contract  with  the  Superintendent,  were  of  no  bind- 
ing force  ^pon  the  appellant  and  created  no  legal  obligation 
on  his  part  to  pay  the  sum  for  which  judgment  passed  against 
him.  {Smiih  v.  Davis,  80  Cal.  636 ;  People  v.  aneoth,  28  OaL 
616;  Moss  v.  8he(vr,  26  Cal.  46;  Kelsey  v.  Abbott,  IS  CaL 
619;  Taylor  v,  Donner,  31  CaL  480.) 
Judgment  reversed  and  cause  remanded* 


JOSEPH  KILE  AND  REESE  B.  THOMPSON  v.  SILAS 

TTJBBS, 


Bjsctmbnt. —  To  entitle  a  plaintiff  la  ejectment  to  reeoTer  posMnloa  «f  tto 
demanded  |H*emhie8,  he  must  not  only  have  a  right  of  entry  at  the  time  of 
trial,  but  must  have  had  It  also  when  the  suit  was  brought.  If  he  did  not 
have  a  right  of  entry  when  the  suit  was  commenced,  but  lias  acquired  It 
pendente  lite,  he  cannot  recover. 

Msw  Tbiau — If  the  verdict  is  against  the  weight  of  evidence,  bnt  there  li 
still  some  evidence  to  Justify  it,  a  new  trial  will  not  be  granted  on  tlia 
'ground  that  the  evidence  is  InsufBclent  to  Justify  the  verdict. 

Law  OF  Casb. —  A  question  made  and  paased  on  by  the  appellate  Orart  la  a 
particular  case^  becomes  the  Uw  of  that  case  in  all  Ita  stages. 

Appeal  from  the  District  Courts  Pifth  Judicial  Distrioti  San 
Joaquin  County. 

The  plaintiffs*  patent  was  issued  in  June,  1862,  by  the 
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State^  after  a  full  oompliance  bj  Aem  with,  ihe  Acts  of  the 
Legislature  r^alating  the  sale  of  swamp  and  OTerflowed 
lands.  The  aotiom  was  oammenoed  in  Augost^  1862.  The 
defendant  went  on  the  land  in  Jslwolbij,  1862,  and  claimed  the 
light  of  possession  as  a  pre-emptor  tinder  the  laws  of  the 
United  States,  as  being  pnblic  land  of  the  United  States,  sub- 
ject to  settlement  and  to  entry  for  the  purposes  of  pre-emption. 
The  land  had  not  been  surveyed  by  the  Oeneral  Government 
at  the  date  of  the  defendant's  entry,  and  was  not  surveyed 
imtil  1864,  in  which  year  the  township  embracing  the  prem- 
ifles  was  surveyed,  and  a  plat  thereof,  approved  by  the  United 
States  Surveyor^Jeneral  for  California,  was  duly  filed  in  the 
local  Land  Office,  at  Stockton*  This  approved  plat  remained 
cm  file  in  the  local  Land  Office  fbr  about  one  year,  when  it  was 
withdrawn  by  order  of  the  Surveyor^<3teneral,  and  had  not 
been  returned  at  the  time  of  the  trial  below,  which  took  place 
in  April,  1866.  The  plat,  so  approved  and  filed,  determined 
and  indicated  the  quarter  section  in  controversy  to  be  swamp 
and  overflowed  land.  Within  sixty  days  after  the  plat  was 
filed  in  the  B^giater's  office  the  defendant  applied  to  that 
officer  to  make  a  declaration  of  intention  to  pre-empt,  but  was 
refused  for  the  reason  that  the  Government  survey  and  the 
said  plat  showed  that  the  land  was  swamp  and  overflowed. 
There  was  no  evidence  of  the  filing  of  such  declaration  since 
^  application.  Judgment  was  rendered  in  favor  of  the  de- 
fendant in  the  Court  below,  and  the  plaintiffs  appealed  from 
the  judgment  and  from  an  order  denying  a  new  trial. 

The  Court  below  directed  the  jury  to  find  for  the  defendant 
if  they  found  the  land  not  to  be  swamp  and  overflowed,  and 
also  found  that  the  defendant  had  a  valid  pre-emption  right  to 
the  land 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Mn  B.  HaU,  £or  AppeDanta. 

Since  this  case  was  on  appeal  to  this  Court  (28  Oal.  481) 
at  the  Ootobtf  term^  1863,  the  survey  of  the  township  has 
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been  made  and-  approred,  and  the  plat  filed  in  the  proper  office 
of  the  Grovernxnent. 

It  was  incumbent  on  the  defendant,  under  the  pre-emption 
laws,  in  order  to  acquire  an  incipient  ri^t,  that  he'  ahonld 
have  filed  his  declaratory  statement  within  ihree  months  from 
the  date  of  the  receipt  at  the  local  Land  Office  of  the  approved 
plat  of  the  township.  (Act  of  March  Sd,  1858,  Sec  0 ;  Act  of 
May  30th,  1862,  Sec  7.) 

Although  the  defendant's  possession  began  in  trespass  upon 
land  forbidden  to  the  settler  because  then  unsurv^ed,  yet  the 
prior  adjudication  recognizes  the  acquisition  of  a  ri^t  as  to  a 
bona  fide  settler.  Yielding  to  the  law  of  the  case  as  then 
declared  by  the  Court,  it  is  respectfully  insisted  that  the  re- 
spondent does  not  now  stand  so  well  in  Court  He  has  not 
complied  with  the  statutory  condition  which  is  indispoisably 
essential  to  a  ccmtinuation  of  his  right;  he  has  not  effected  a 
filing  of  the  requined  declaration,  and  die  right  falls  for  want 
of  this  support. 

The  settler's  incipient  right,  say  the  Pederal  Supr^ne  Court, 
(Lytle  V.  The  State  of  Arkansas,  et  als.,  9  Howard,)  is  **  sub- 
ject to, be.  defeated  by  a  failure  to  perform  the  conditions  an* 
nexed  to  it." 

The  officers  of  the  department  charged  with  liie  adminie- 
tration  of  the  public  land,  have  taken  the  same  view,  and 
have  practically  enforced  it  from  Ae  earliest  period  of  the 
pre-emption  system.  (See  Instruction  of  Commissioner  Blake, 
of  September  28tb,  1842,  and  May  8th,  1843;  Lesters'  Com- 
pilation, ITos.  410,  411,  pp.  369,  370;  Commissioner  Hen- 
drick's  Instructions  to  Bogister  at  San  Francisco,  of  December 
8th,  1857.) 

The  settlement  of  the  defendant  was  a  privilege,  burdened 
with  the  duty  of  the  party  admitted  to  its  enjoyment  of  mak- 
ing or  causing  to  be  made  the  record  thereof,  and  in  default 
that  his  relation  to  the  Government  and  to  the  premises  eball 
become  extinct. 

We  anticipate  the  reply  to  the  foregoing  proposition.  It 
will  be  found  in  the  doctrine,  as  it  will  be  said,  announced  in 
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tbe  0836  itself  when  first  passed  upon  by  the  Court,  at  pnges 
442  and  443  of  23  CaL/  and  also  in  what  was  said  by  the 
same  tribunal  in  Robinson  v.  Forrest,  29  Gal.  820. 

With  respect  to  the  latter  case,  it  needs  only  to  be  said  that 
for  aught  that^ appears  the  defendant  had  complied  with  the 
condition  in  question;  for  his  rejected  offer  embraced  proof  of 
performance  of  all  the  requirements  of  such  laws  down  to  the 
then  present  time,  and  the  record  presented  the  fact  of  the 
filing  of  the  approved  plat  in  1864.     (29  OaL  819.) 

Before  the  Government  survey  was  filed,  it  cannot  be  ques- 
tioned, that  the  defendant  was  powerless  to  make  the  statutory 
record,  for  until  that  event  the  officer  was  equally  pgwerless 
to  act;  hence  the  Court  said,  *^  he  has  done  all  in  his  power, 
and  has  lost  no  rights  acquired  under  these  laws.'^  But  the 
Begister's  refusal  to  accept  his  single  application^  soon  after 
the  plat  was  returned,  without  anything  further  being  done 
by  the  applicant  from  that  time  until  the  trial  below  —  a  period 
but  little  short  of  two  years  —  caimot  be  deemed  a  sufficient 
measure  of  diligenoe  under  the. most  liberal  rule  obtaining  in 
matters  of  this  or  analogous  character. 

The  act  of  the  Government  evidencing  its  approval  of  the 
State's  claim  remained  in  the  local  office  for  nearly  a  year 
after  the  rejection  of  defendant's  offer,  without  a  renewal  of 
the  application  or  an  i^ppeal  from  the  Register's  decision,  or 
other  steps  taken  to  procure  admission  to  the  asserted  ri^t 
of  filing  on  the  land.  The  right  of  formal  appeal  to  the  Com- 
missioner, or  the  privilege  of  presentation  of  his  daim  by 
communication  to  tiie  department  without  the  interveoation  of 
the  local  officers,  were  certainly  open  to  him ;  and  in  addition 
to  these,  a  remedy,  perhaps,  throng  the  Courts  might  have 
availed  him.  At  all  ev^its,  a  resort  to  either  or  all  of  these 
modes  of  procedure  would  have  afforded  proof  of  good  faUh 
in  the.  assertion  of  his  daim,  and  for  his  failure  in  this  regard 
the  Government,  as  we  have  seen,  adjudges  that  his  daim 
hicb  that  indispensable  dement,  and  declares  it  null  and  void. 
(Opinion  of  Attornqr-General  Speed  —  **  Susool  Bancho," 
May  26th,  1866.) 
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And  in  this  connection  it  should  be  observed  that  the  with- 
drawal  of  the  plat  did  not  trammel  the  daimant's  pursuit  of 
the  supposed  rights  nor,  if  it  has,  does  it  appear  that  such  with- 
drawal was  by  the  procurement  or  agency  of  the  State  or  its 
vendees,  the  plaintiffs. 

Therefore,  as  between  the  Qovemment  and  the  defendant, 
the  relation  created  by  the  settler's  occupation  of  and  resi- 
dence upon  the  land  has  been  dissolved,  and  can  only  be 
revived  ex  gratia,  and  not  de  jure.  As  between  the  State,  or 
the  appellants,  its  successors  in  interest,  and  the  defendant, 
the  principle  should  apply  with  increased  force,  the  State 
standing  in  the  position  of  a  party  claiming  title  also  from  the 
common  source,  and  chargeable  with  no  color  of  bad  faith,  or 
laches* 

J.  n.  Budd,  for  Respondent. 

A  hona  -fide  settler  on  unsurveyed  public  lands  of  the  United 
States,  under  the  pre-emption  laws,  and  who  has  complied 
with  such  laws  so  far  as  in  his  power,  and  is  qualified  as  a 
pre-emptor,  has  a  right  in  an  action  of  ejectment  to  show  by 
proof  that  the  lands  so  settled  on  are  not  swamp  and  over- 
flowed, even  against  one  claiming  the  same  as  swamp  and 
overflowed  under  a  patent  from  the  State  of  California.  {KUe 
et  al.  V.  Tubls,  28  Cal.  442 ;  KUe  et  al.  v.  Tubba,  29  CaL  402 ; 
Robinson  v.  Forrest,  29  CaL  317.)  The  Supreme  Court  has  so 
decided  on  previous  appeals  in  diis  action,  and  such  is  now 
the  law  of  the  case.  (Clay  v.  Hoagland,  6  Cal.  687;  Cahoon 
V.  Levy,  10  Cal.  216;  Davidson  v.  Dallas,  16  CaL  82i)  The 
misconduct  or  neglect  of  a  public  officer  does  not  deprive 
a  bona  fide  pre-emptor  of  his  rights.  (Lytle  v.  The  State  of 
Arkansas,  9  How.  814;  Allison  v.  Hunter,  9  Missouri,  741; 
Lester's  Land  Laws,  415,  No.  471.)  In  the  case  in  Lester, 
the  refusal  on  the  part  of  the  Kegister  was  in  1855,  and  the 
decision  of  the  Secretary  of  the  Literior  in  1859,  four  years 
after. 

In  ejectment  plaintiff  must  have  the  l^al  title  and  right  of 
possession  at  the  time  of  the  commencement  of  the  action. 
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(1  Chit  PL  19\;  2  East,  267;  17  East,  210;  Tount  v.  HoweU, 
14  CaL  468;  Gamer  v.  Marshall,  9  Cal.  270;  11  GilL  &  J. 
851;  McCuUoch  v.  Cowher,  6  Watts  &  Serg.  427;  A  Wen  v. 
Orove,  18  PenEu  877;  3  McLean,  202;  6  Monroe,  259.) 

If  the  land  in  contest  were  not  swamp  and  overflowed  lands 
at  the  time  of  the  passage  of  the  Act  of  Congress  of  Septem- 
ber 28th,  1850,  then  the  United  States  did  not  by  that  Act 
grant  the  land  to  the  State  of  California,  and  the  State  derived 
no  title  to  the  land  from  that  Act,  and  could  not  convey  any. 
If  the  State  has  derived  any  title  to  the  land  by  Acts  of  Con- 
gress passed  since  the  commencement  of  this  action,  snch  title 
eaimot  be  available  for  plaintiffs  in  this  action.  (See  cases 
above  cited.) 

If  the  d^endant  at  the  time  of  the  commencement  of  this 
action  had  a  right  as  a  pre-emptor  to  the  possession  of  the 
lands  in  contest,  adverse  to  the  plaintiffs  claiming  the  same 
under  their  patent  from  the  State,  then  plaintiffs  could  not  at 
the  same  time  have  a  right  to  the  possession  of  the  same, 
nnder  their  patent,  as  against  defendant,  and  a  right  of  posses- 
sion subsequently  lost  by  defendant  or  acquired  by  plaintiffs 
cannot,  at  least  under  the  pleadings,  be  made  available  for 
plaintifib  in  this  aetaon.    (See  cases  above  cited.) 

In  case  plaintiffs  have  acquired  or  shall  acquire^  since  the 
commencemeiit  of  this  action,  a  legal  title  and  right  of  posses- 
sion to  the'land  in  contest,  inch  title  and  right  of  possession 
may  be  made  available  for  them  in  another  action,  but  not  in 
tbis,  in  which  defendant  has  expended  large  sums  of  money  in 
tbe  honA  fide  defense  of  his  rights  existing  at  tlie  commence- 
ment of  this  action.  It  would  be  manifest  injustice  to  con- 
demn defendant  to  pay  costs  to  his  ruin,  by  reason  of  any  acts 
of  Government  or  its  officials  since  the  commencement  of  this 
action.  A  judgment  in  the  action  of  ejectment,  so  far  as  it 
affects  the  land,  determines  only  the  plaintiffs'  ri^t  to  the 
poesessim  of  the  land  at  the  time  of  the  commencement  of  the 
action.  (Tauni  v.  HoweU,  14  CaL  468;  Oamer  r.  Marahall, 
9  CaL  270.) 

vob  xzxn.—  as 
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By  the  Court,  Shapteb,  J, : 

Ejectment  for  one  hundred  and  sixty  acres  of  land^  it  being 
the  southwest  quarter  of  section  eleven  in  a  certain  township 
in  the  Gounly  of  San  Joaquin. 

The  plaintiffs  claimed  the  premises  imder  a  State  patent 
issued  to  them  in  June,  1862.  The  lands  are  described  in  the 
patent  as  ''swamp  and  overflowed*"  The  defendant  claimed 
the  same  lands  under  the  pre-emption  laws  of  the  United 
States,  and  on  the  ground  of  privity  with  that  paramount 
source  of  title  he  was  allowed  to  put  in  evidence  for  the  pur- 
pose of  showing  that  the  lands  included  in  the  patent  were 
not  swamp  and  overflowed  on  the  28th  of  September,  1850, 
the  date  at  which  lands  of  that  character  belonging  to  the  re- 
public were  granted  by  Act  of  Congress  to  the  States  in  which 
they  were  situated. 

First  —  It  is  admitted  by  appellants  that  the  relations  of  the 
defendant  to  the  land,  and  through  it  to  the  United  States, 
were  such  at  the  commencement  of  the  action  as  to  entitle 
him  to  show  that  the  lands  were  not  swamp  and  overflowed, 
and  to  claim  that  the  patent  was  null  and  void  on  that  ground 
as  to  the  State  and  as  to  him.  That  point  indeed  was  directly 
passed  upon  in  this  action  on  a  former  appeal,  and  the  decision 
now  constitutes  the  law  of  the  case.  (KUe  v.  Tybbs,  28  CaL 
431.)  But  appellants  insist  that  the  relation  of  the*  defendant 
to  the  land  and  to.  the  Government  has  undergone  a  change 
pendent^  lite,  so  that  the  defendant  has>  lost  the  status  (Doll  v. 
Meador,  16  CaL  295)  by  virtue  of  which  alone  .he  was  allowed 
at  the  former  trial  to  attack  the  patent. 

It  is  unnecessary  to  consider  the  special  facts  on  the  ground 
of  which  the  plaintiffs  claim  that  the  defendant,  though  con- 
fessedly in  privity  with  the  Government  at  the  commencement 
of  the  action,  and  therefore  authorized  at  that  time  to  allege 
and  prove  a  better  title  from  the  common  and  paramoimt 
source  than  that  manifested  by  the  plaintiffs,  is  disabled  from 
doing  the  same  thing  now.  The  point  may  be  met  and  dis- 
posed of  in  a  more  general,  but  not  less  direct  way.     The 
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iDeged  disability  does  not^come  of  any  judicial  order  or  stipu- 
lation in  the  action^  nor  is  it  referable  to  any  deacription  of 
oonventional  arrangement  between  the  parties.  They  have 
held  each  other  at  arm's  length  from  the  beginning.  It  is 
enough  to  say  that  if  the  plaintiffs  had  no  right  of  entry  aa 
against  the  defendant  when  the  action  was  commenced,  they 
cannot  by  possibility  have  since  acquired  the  right  to  bring  it 
then.  In  other  words,  if  the  plaintiffs  could  not  have  turned 
the  defendant  out  at  the  date  of  the  suit,  it  is  not  within  the 
hounds  of  legal  possibility  that  they  can  have  the  right  to  do 
it  now  —  in  this  action.  To  a  recovery  in  ejectment  the  plain- 
tiff must  not  only  have  a  right  of  entry  at  the  trial,  but  must 
have  had  it  when  the  suit  was  brought. 

Second  —  It  is  claimed  that  the  evidence  is  insufficient  to 
justify  the  verdict 

The  only  specification  under  this  head,  necessary  to  be  con- 
sidered, is  that  there  was  no  proof  that  the  land  was  swamp 
and  overflowed.  We  have  examined  the  testimony  atten- 
tively, and  in  the  light  thrown  upon  it  by  the  critical  analysis 
to  which  the  counsel  of  both  parties  have  subjected  it. 
While  we  think  the  verdict  against  the  weight  of  evidence, 
atifl  when  tested  by  the  settled  doctrines  of  this  Court,  the 
case  is  not  one  that  would  justify  an  assertion  of  our  own 
views  in  opposition  to  the  verdict  of  the  jury  and  the  ruling 
of  the  Court  before  which  the  cause  was  tried. 

Judgment  affirmed. 

Mr.  Justice  Rhodes  did  not  express  any  oyinioik 


CANDELARIO  VALENCIA  Ain>  PAULA  VALENCIA, 
HIS  Wira  V.  JOHN  COUCH. 

OmtruoT  m  FObcibub  Bmtit  and  I>BTAiKnL — Forcible  entry  and  forcfbto 
dettintr  are  aeparate  canaea  of  action,  and  onsht  to  be  aepaintely  stated  la 
different  connta  in  the  complaint  If  not  oo  atated  In  the  complaint  It  Is 
bad  on  demvrrer,  bat  If  the  complaint  la  not  demurred  to  the  objection  la 
waived. 

'UAonroa  nr  FOscnui  BifTiT  amd  jywrkvntu — The  ofltnaas  mentlonadlB  tkm 
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Forcible  Bntrjr  and  DUalner  Act  should  Iw  teptrately  itatsd  In  th€ 
complaint;  and  fraad,  if  rolled  on,  sbonli  also  be  aeparately  itated. 

▲iCBNoicBNT  TO  COKPLAmT. —  If  tbe  plaintiff  saes  upon  one  only  or  upon 
two  of  the  cansee  of  action  mentioned  in  tbe  Forcible  Bntry  and  Detainer 
Act,  and  the  testimony  makes  a  eanse  of  action  named  In  the  Act,  bnt  not 
Mt  oot  In  the  complabit,  It  la  the  duty  of  the  Court  on  Its  own  motion, 
or  on  the  motion  of  the  plaintiff,  to  permit  hlm  to  amend  hla  complaint  to 
salt  the  testimony. 

▲imrDMniTa  to  Plbadikob^ — A  motion  to  amend  a  complaint  doea  not  eomo 
too  late  becanae  made  after  the  plaintiff  has  closed  his  testimony  and  ttio 
defendant  has  moved  for  a  nonsnit.  A  motion  to  amend  is  always  in  tlmo 
when  It  immediately  follows  an  objection  to  the  complaint  or  answer. 

Posssssioir  OF  Lot. —  A  person  has  possession  of  a  lot  twenty-eight  feet  hiy 
one  hundred  and  thirty-two  sufficient  to  enable  him  to  maintain  forelbio 
entry  and  detainer,  If  it  adjoins  a  lot  on  which  he  lives,  and  has  a  stable 
on  it,  and  he  cultivates  It,  even  thoni^  the  fence  Inclosing  the  wholo  Is  mot 
very  sobstantlaL 

WmTKi  UPOH  ANOTHBB'a  FossBSSioir.— Ous  entering  upon  a  lot  In  the  poo- 
session  of  another  does  not  eiiect  a-  complete  entry  and  acquire  possession 
until  he  has  expelled  the  party  In  possession  and  effected  an  esdosivo 
lodgment. 

WoKCiBiM  BinsTd —  For  the  purpose  of  determining  whether  an  entry  la 
forcible,  all  that  transpires  between  the  parties  from  the  time  of  the 
eomlng  of  one  until  the  going  out  of  the  other  is  to  be  taken  into  account. 

Mmmt  ooNBTiTUTBi  FoRcnLB  Bhtbtw — One  who  goes  to  a  lot  In  anotlior'a 
possession,  accompanied  by  several  men,  and  bnilds  a  fence  around  It,  whBs 
the  former  possessor  Is  remonstrating,  and  removes  him  from  ths  line  of  tiM 
fence  wbere  he  places  htanself  (a  prevent  the  finee  from  being  Imllt^  Is 
guilty  of  a  forcible  entry. 

Appbai.  from  the  Ominly  Oauit,  Oity  and  Ommtj  of  San 

Francifloo. 

The  facto  are  stated  in  the  opinion  of  the  Conrb 

W.  W.  Chipman,  for  Appellante,  upon  the  question  of  tibe 
foree  required  to  constitute  a  forcible  entry,  cited  MeCwuley 
V.  Wetter,  12  Cal.  624;  MUner  v.  Maclean,  2  Car.  k  Payne, 
marg.  p.  17;  Jacob's  Law  Die,  Title  Forcible  Entry;  Fr^ 
mont  V.  Crvppen,  10  CaL  214;  and  Dickeman  y.  McQvire,  9 
Cal.  49. 

O.  F.  A  W.  H.  Sharp,  for  Kespondent,  upon  the  same 
pomt  cited  House  v.  Kaiser,  8  Cal.  501 ;  Thompson  v.  Smith, 
28  Cal.  527;  Polack  r.  McOrath,  26  CaL  68;  and  M0rriU  ▼. 
Forbes,  27  CaL  870. 
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By  the  Court,  SAin>XQBSO]ry  J.: 

This  action  was  brought  to  recover  poBBession  of  a  1o^ 
thirty-eight  by  one  hundred  and  thirty-two  feet,  in  the  City 
of  San  Francisco,  under  the  provisions  of  the  Act  c^  the  3d 
of  April,  1866,  in  relation  to  forcible  entries  and  unlawful 
detainers.  (Statutes  1865-6,  p.  768.)  The  case  was  tried  by 
the  Court  without  a  jury.  At  the  dose  of  the  testimony  on 
the  part  of  the  plaintiffs,  the  defendant  moved  for  judgment  of 
nonsuit  Thereupon  the  plaintiffs  moved  for  leave  to  amend 
their  complaint  by  adding  thereto  a  further  or  distinct  cause 
of  action  for  a  detainer.  The  latter  motion  was  denied  and 
the  former  granted.  The  plaintiffs  then  moved  for  a  new  trial 
upon  a  statement  first  prepared  and  settled  for  that  purpoaa 
This  motion  was  denied,  and  plaintiffs  have  brought  the  case 
here  by  an  appeal  taken  from  the  order  denying  a  new  triaL 

On  the  part  of  the  appellants,  it  is  claimed  —  firsts  that  the 
Conrt  erred  in  denying  their  motion  for  leave  to  amend;  and 
second,  in  granting  a  nonsuit 

The  original  complaint  contains  but  one  count  in  which  the 
poeseesion  of  the  plaintiffs  is  alleged  —  a  forcible  entry  by  the 
defendant,  a  forcible  detainer,  and  a  demand  by  the  plaintiffs 
for  the  possession,  made  on  the  28th  of  August^  1866.  So  far 
88  we  have  been  able  to  discover,  there  is  no  material  differ- 
ence between  the  averments  of  the  original  complaint  and 
those  contained  in  the  proposed  amendment,  except  as  to  the 
date  of  the  demand,  which  is  stated  in  the  proposed  amend- 
ment  as  the  28th  of  June,  1866 ;  but  this  must  be  a  mistake, 
for  the  entry  is  alleged  to  have  taken  place  on  the  9th  of 
July,  subsequent  to  the  alleged  demand,  and  the  notice  or 
demand,  which  was  in  writing  and  is  in  the  record  which  has 
been  brought  up,  bears  date  on  the  25th  of  August,  186&; 
besides,  Cardinell,  who  served  the  notice  <m  the  defendant, 
testified  that  he  served  it  on  the  28th  of  August,  1866.  The 
only  object  therefore  which  counsel  seems  to  have  had  hi 
asking  for  leave  to  amend  was  to  state  the  entry  tod  the 
detainer  in  separate  counts,  as  distinct  and  separate  causes  ol 
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action,  and  also  to  make  the  complaint  conform  to  every  poe* 
sible  aspect  of  the  testimony.  We  are  asked  whether,  if,  in 
an  action  of  this  character,  the  plaintiff  relies  npon  a  forcible 
entry  and  also  npon  a  forcible  detainer,  it  is  necessary  for  him 
to  allege  them  in  separate  oonnts,  or  whether  it  would  be 
sufficient  to  allege  both  in  one  count  m  the  manner  in  which 
they  are  alleged  in  the  original  complaint  in  this  case;  and, 
if  it  is  necessary  to  state  them  in  separate  counts,  we  are 
further  asked  if  the  plaintiff  is  not  entitled  to  amend,  as  a 
matter  of  absolute  right,  under  the  tenth  section  of  the  Act  in 
question,  where  he  has  not  stated  them  separately,  or  where 
he  has  failed  to  state  them  both,  and  the  testimony  shows  a 
right  to  recover  upon  the  one  not  stated. 

The  Act  in  question  expressly  provides,  that  all  proceedings 
for  the  trial  and  determination  of  causes  of  action,  arising 
under  its  provisions,  not  therein  provided  for,  shall  be  regu- 
lated by  the  provisions  of  the  Civil  Practice  Act,  so  far  as  the 
same  may  be  applicable,  (Sec.  7.)  Upon  the  question  in  hand 
the  Act  is  silent,  and  the  Civil  Practice  Act  must  therefore 
supply  the  rule.  Forcible  entry  and  forcible  detainer  are  dis- 
tinct offenses,  or  separate  causes  of  action  (Sees.  1,  2,  3,)  and 
ought,  therefore,  according  to  the  provisions  of  the  Civil  Prac- 
tice Act,  to  be  separately  stated  (Sec.  64.)  If  not  so  stated 
the  complaint  would  be  bad  on  demurrer  (Sec.  40,)  but  if  not 
demurred  to  the  objection  would  be  waived  (Sec.  45.)  In 
this  case  the  defendant  did  not  demur.  The  objection  was 
therefore  waived  by  him,  and  there  was  no  reason  why  the 
plaintiffs  sho'iM  amend  for  the  purpose  of  stating  the  entry 
and  detainer  in  separate  counts. 

The  Act  in  relation  to  forcible  entries  and  detainers  defines 
two  offenses:  First — Forcible  entry;  Second  —  Forcible  de- 
tainer. Of  the  latter,  however,  two  distinct  definitions  are 
given  (Sees.  1,  2,)  so  it  may  perhaps  be  more  correct  to  say 
that  the  Act  defines  three  offenses,  two  of  whidi  bear  the 
same  name.  The  Act  also  provides  that  fraud  on  the  part  of 
the  defendant,  if  it  exists,  may  constitute  a  special  feature  of 
each  offense^  and  that  the  plaintiff  may  recover  special  dam- 
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ages  therefor.     (Sea  5.)     We  have,  therefore,  as  causes  of 
action,  or  grounds  of  relief :  First  —  Forcible  entry ;  Second  — 
Forcible  detainer,  as  defined  in  the  second  section;  Third  — 
Forcible  detainer  as  defined  in  the  third  section;  and  Fourth  — 
Fraud  as  an  adjunct  of  each  of  the  former.     (Sec  6.)     All 
may  be  united  in  the  same  complaint,  but  should  be  sepa- 
rately stated.    If  fraud  is  relied  on,  the  facts  constituting  it 
should  also  be  separately  stated,  for  it  is  a  ground  for  distinct 
relief.    If  the  plaintiff,  however,  sues  upon  one  only,  and  the 
testimony  makes  another,  or  if  he  sues  upon  two,  and  the 
testimony  makes  the  third,  it  is  the  duty  of  the  Court,  of  its 
own  motion,  to  order  the  complaint  to  be  amended  to  suit  the 
testimony.     (Sec.  10.)     But  if  in  the  opinion  of  the  Judge 
the  testimony  makes  no  case  under  either,  which  seems  to 
have  been  the  case  here,  there  is  no  reason  why  he  should 
order  an  amendment,  or  allow  one  if  asked  for.    He  has  the 
Bame  power  over  the  question  which  he  has  over  all  other 
questions  with  which  he  deals,  and  is  only  bound  to  decide 
according  to  his  judgment.     Undoubtedly  the  statute  is  most 
liberal  on  the  question  of  amendment,  and  the  Court  should 
not  be  less,  and  doubtless  if  there  is  any  reasonable  contro- 
yeisy  about  what  the  testimony  establishes,  the  better  and  safer 
practice  would  be  to  allow  counsel  to  amend  so  as  to  be  able 
to  present  his  case  in  accordance  with  his  own  judgment  or 
theory.     By  such  a  course  no  error  will  intervene  and'  the 
manifest  spirit  of  the  statute  will  be  fully  subserved.    More- 
over, in  case  of  further  proceedings  on  appeal,  the  case  would 
then  come  up  entire,  and  on  the  other  hand  the  amendment, 
if  not  demended  by  the  exigencies  of  the  case,  would  certainly 
do  no  harm.     But,  as  already  intimated,  we  are  imable  to 
perceive  any  necessity  for  an  amendment  in  this  case,  arising 
out  of  the  omission  to  state  the  causes  of  action  separately,  or 
out  of  any  supposed  variance  between  the  complaint  and  the 
testimony,  and  for  that  reason  we  are  of  the  opinion  that  the 
Court  did  not  err  in  denying  the  motion.     The  motion  to 
amend,  however,  did  not  come  too  late,  as  suggested  by  ooun- 
lel  for  defendant,  because  it  was  not  made  until  after  the 
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defendant's  motion  for  a  n(msuit  A  party  cannot  be  deprived 
of  his  right  to  amend  because  his  adversary  chooseB  to  take 
advantage  of  any  defect  in  his  complaint  <m  motion  for  a  non- 
suit instead  of  by  a  demurrer.  A  proposition  to  amend  is 
always  in  time  when  it  immediately  follows  the  objection  to 
the  sufficiency  of  the  complaint  or  answer. 

We  are  of  the  opinion, ,  however,  that  the  plaintiffs'  testi- 
mony made  a  prima  facie  ease  of  forcible  entry  and  that  the 
Court  erred  in  granting  a  nonsuit. 

The  actual  possession  was  shown  to  be  in  the  plaintiffs. 
They  had  a  stable  upon  the  lot^  which  was  adjoining  the  lot 
upon  which  they  were  living.  The  lot  was  being  cultivated 
by  them  at  the  time  —  in  part  as  a  vegetable  garden,  and  its 
exterior  lines  were  fenced,  though  not,  perhaps,  in  a  very 
substantial  manner.  The  lot  was  small,  being  only  thirty-eight 
by  one  hundred  and  thirty-two  fest,  and  if  no||t  a  part  of  the 
plaintiffs'  house  lot  was  immediately  adjoining  'it,  without  any 
fence  between  the  two.  These  circumstances,  taken  in  con- 
nection with  the  inclosure,  such  as  it  was,  the  stable  upon  the 
lot  and  the  actual  cultivation  of  the  lot  as  a  garden,  was  suffi- 
cient to  establish  an  actual  exclusive  possession  in  the  plaintiffs. 
On. this  head  we  find  nothing  in  the  testimony  which  warrants 
the  theory  of  defendant,  that  the  possession  shown  was  in- 
terrupted and  scrambling,  within  the  case  of  House  v.  Kaiser,  8 
Cal.  499. 

Upon  the  question  of  force,  counsel  for  defendant  seem  to 
assume  that  the  entry  was  complete  the  moment  defendant 
and  his  party  put  their  feet  upon  the  premises;  and  inrsmuch 
as  that  was  accomplished  without  knocking  anybody  down, 
or  threatening  to  do  so,  with  a  show  of  sufficient  force,  the 
entry  must  be  held  to  have  been  peaceable.  We  do  not  so  un- 
derstand it  The  entry  of  defendant  was  not  complete  until 
he  had  expelled  the  plaintiffs  and  effected  an  exclusive  lodg- 
ment, which  was  not  done  until  after  he  had  knocked  some 
boards  off  the  fence,  with  which  he  had  inclosed  both  the 
lot  and  Mrs.  Valencia,  and  let  her  out  with  a  rap  upon 
her   knuckles   with   his   hammer.     Until   then    he   had   not 
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obtained  an  ezcliuiye  possession  of  the  premises  and  the  entry 
was  not  complete.  Until  then  his  entry  had  been  contested 
by  Mrs.  Valencia,  who  had  protested  against  hb  acts  in  put- 
ting up  the  fence,  and  had  resisted  him  so  -far  as  a  woman 
opposed  by  eig^t  men  ooold  be  expected  to  do  so.  Two  hos- 
tile parties  cannot  be  in  possession  of  the  same  premises  at 
the  same  time,  and  the  possessicm  is  not  changed  until  the 
invaders  have  expelled  the  former  occupants. 

For  the  purpose  of  determining,  then,  whether  the  entiy  in 
this  case  was  forcible  or  not,  within  the  meaning  of  the  stat- 
ute all  that  transpired  between  the  coming  of  the  defendant 
and  the  going  of  Mrs.  Valencia,  is  to  be  taken  into  account. 

It  appears  that  Valencia  himself  left  the  premises  about  the 
tone  the  defendant  and  his  party  came.  It  is  true  he  says,  on 
cross  examination,  .that  he  did  not  leave  because  he  was  afraid, 
but,  having  business  somewhere  else,  he  left  Mrs.  Valencia, 
however,  remained,  so  the  defendant  did  not  find  the  place 
unoccupied.  He  came  attended  by  six  or  seven  other  men. 
That  all  did  not  come  for  the  purpose  of  building  a  fence  is 
manifest  from  the  fact  that  the  number  was  unusually  large 
for  that  purpose,  and  the  further  and  significant  fact  that  only 
two  or  three  of  them  engaged  in  that  business,  while  the 
others  seemed  to  play  the  part  of  a  body  guard.  True,  some 
of  them  appeared  to  be  men  "  of  infinite  jest,**  who  found  food 
for  fun  in  the  tears  and  remonstrances  of  a  woman,  but  others 
were  not  void  of  sterner  stuflF,  for  when  it  became  necessary  to 
remove  the  person  of  Mrs.  Valencia  from,  the  line  of  the  fence 
which  they  were  building,  smiles  and  jests  gave  place  to  pas- 
sion and  force.  When  she  took  hold  of  the  fencing  materials 
for  the  purpose  of  preventing  their  use,  as  she  lawfully  might 
do,  they  were  forcibly  wrested  from  her.  When  she  placed 
herself  over  the  post  holes,  with  intent  to  prevent  the  con- 
Btmction  of  the  fence,  and  refused  to  move  out  of  their  way, 
as  she  had  a  lawful  right  to  do,  they  laid  violent  hands  upon 
her  and  forcibly  removed  her.  It  is  true  that  when,  notwith- 
standing her  remonstrances  and  resistance,  the  defendant  and 
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his  party  had  succeeded  in  inclosiiig  the  lot  and  Mrs.  Valencia 
with  a  f  ence^  and  she  had  determined  to  abandon  the  contest 
and  withdraw  from  the  fields  the  defendant  knocked  off  two  or 
three  boards  to  afford  her  a  place  of  exit.  This  cannot  be 
accepted^  however,  as  an  act  of  gallantry,  notwithstanding  it 
is  claimed  as  such  bj  counsel  for  defendants,  especially  when 
we  find  it  accompanied  by  a  rap  upon  her  knuokleB  with  his 
hammer.  Having  been  given  with  a  hammer,  and  with  force 
sufficient  to  leave  a  wound,  the  law  cannot  regard  the  blow 
as  playfnl,  though  it  may  have  been  accompanied  by  the  bow 
of  a  Grandison  or  the  smile  of  a  Chesterfield.  A  blow  is  no 
less  a  blow  because  it  is  dealt  with  a  snile  or  pointed  with  a 
jest 

We  have,  then,  an  actual  and  peaceable  possession  on  Ae 
part  of  the  plaintiffs  —  an  invasion  by  the. defendant  with  a 
multitude  of  people  not  needed  for  the  purpose  of  taking 
peaceable  possession  of  his  own  —  not  only  a  show  of  force, 
but  its  actual  use  in  repeated  instances  while  engaged  in 
effecting  an  entry  and  ouster.  To  hold,  in  view  of  these  con- 
ditions, that  the  plaintiffs  are  entitled  to  no  relief  under  the 
statute  against  forcible  entries  would  be  to  join  the  defendant 
and  his^  party  in  laughing  at  a  woman  vainly  struggling  with 
a  superior  force  for  her  legal  rights,  and  in  setting  at  defiance 
the  plainest  and  most  salutary  provisions  of  law. 

It  is  suggested  by  counsel  that  the  Court  below  was  con- 
trolled in  its  judgment  by  the  case  of  Thompson  v.  Smith,  28 
Cal.  627.  We  find  no  parallel  between  that  case  and  this, 
and  we  think  the  difference  between  them  too  obvious  for 
comment 

Jnd^nnent  and  order  reversed  and  new  trial  ordered. 

Neither  Mr.  Chief  Justice  Curbw  nor  Mr.  Justice  BHonn 
ttipressed  any  apinion* 
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▲  MoRTH. —  The  m<mtli  eontemplated  bf  the  gtetutw  of  this  State  la  a  calMi- 

dar  and  not  a  lunar  month. 
FuBucAnoif  or  Sumvoks. —  A  pnblieatloa  of  a  mminoiii  weekly  agalnsl  a 

BOB-realdent  defendant,   eommendnff  <ni   the   10th   day   ef  January,  and 

ending  on  the  9th  day  of  April,  la  a  pabllcatlon  of  three  fall  calendar 

moDtha,  and  the  flnt  day  of  the  forty  within  which  the  defendant  la 

reqnlved  to  anewer  Is  the  10th  of  April, 
tani. —  If  the  last  day  of  the  publication  of  a  eammona  la  In  the  vuae  week 

In  which  the  three  monthe  expiree,  the  pnbllcatloD  la  eafflelent  to  give  the 

Gonrt  Jurisdiction,  althongh  this  day  Is  less  than  three  months  from  the  first 

day  of  publication. 
<PiBucATioir  ov  SuMXOva  ovT  SuMDAT^ — If  SOBS   of  the  pnbllcatloas  of  a 

summons.  Including  the  last,  are  made  on  Sunday,  In  the  regular  lasne  ef 

the  paper.  It  docs  not  Titlate  the  serrlce. 

Appeal  from  the  District  Court,  Fourth  Judicial  District^ 
(Sty  and  Coimly  of  San  Francisco. 

B.  8.  Brooks  entered  into  a  coTienanit  with  the  defendant^  by 
which  Brooks  covenanted  to  sell  the  defendant  a  lot  in  San 
Francisco,  and  defendant  covenanted  to  pay  him  a  sum  of 
money  when  Brooks  should  procure  a  judgment  against  Flan- 
€gan  and  Stevens,  and  Gh>rham  as  assignee  in  insolvency  of 
Samuel  L.  Dennison,  and  their  heirs  and  assigns^  quieting  the 
title  to  the  land.  Brooks  procured  the  required  judgment  by 
publication  of  summons.  He  than  assigned  the  covenant  to 
the  plaintiff,  and  this  suit  was  commenced  to  obtain  judgment 
on  the  same. 

On  the  trial,  plaintiff  offered  in  evidence  the  judgment  roll 
in  the  action  to  quiet  title,  and  defendant  objected  to  its  being 
received  in  evidence,  because  the  Court  had  not  acquired  juris- 
diction by  the  publication  of  summons.  The  Court  overruled 
the  objecti<m«  Plaintiff  recovered  judgmflnt^  and  tiie  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

TFm.  Af.  Pierson,  for  Appellant, 

In  computing  time  in  the  Practice  Act  the  fxat  day  is  to  b^ 
odnded.    (F^ractioe  Act»  Sea  680.)    If  the  last  day  be  Sun- 
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day,  it  shall  be  excluded  (lb.)  And  the  day  of  service  shall 
akot  be  dtdaded.  (Practice  Act,  Sec.  24.)  The  publication 
commenced  therefore  on  the  11th  of  January  and  ended  on 
the* 8th  of  ApriL  Even  disregarding  this  provision  of  the 
Practice  Act^  the  publication  fell  short  one  day  of  three  calen- 
dar months.'  We  contend  that  the  full  period  of  three  mondis 
ikiust  elapse  betwe^i  the  first  and  last  publication.  Ko  other 
Gjonstriiction  fulfils  the  language  ^'provided  that  publication 
8haU  noi  be  less  than  three  months/*  (Practice  Act^  Sec;  81 ; 
Bufice  T.  Reed,  16  Barb.  847;  People  v.  Gray,  10  Abb.  Prac- 
tice, 468;  Early  v.  Dae,  16  How.  XJ.  S.  610.)  But  if  the 
publication  was  sufficient  it  resulted  in  a  service  on  Sunday. 
Such  service  is  void.  (Judiciary  Act,  Statutes  1863,  p.  843 ; 
Field  V.  Park,  20  Johns.  140;  Merritt  v.  Earl,  81  Barb.  88; 
Oroghan  v.  Livingston,  25  Barb.  339 ;  Dams  v.  Fish,  1  Ghreen, 
Iowa,  411 ;  Whitney  v.  BuUerfield,  18  OaL  841-2.) 

B.  8i  Brooks,  for  Bespondent 

The  five  hundred  and  thirtieth  section  of  the  Practice  Aiet 
is:  "The  time  within  which  an  act  is  to  be  done,  as  provided 
in  this  Act,  shall  be  computed  by  exduding  the  first  day  and 
including  the  last  If  the  last  day  be  Sunday,  it  shall  be 
tecluded."  As  there  was  not  in  this  proceeding  a  "time 
within  which  an  act  was  to  be  done,"  the  section  has  no  ide- 
Vancy.  There  is  a  time  " wiihAm,  which**  the  defendant  would 
have  to  answer,  and  to  that  period  of  time  this  section  would 
apply.  Section  twenty-four  of  the  Practice  Act  provides  that 
the  day  of  service  of  the  stimmons  shall  be  excluded.  What 
iii  the  day  of  service  of  the  summons!  '^In  either  case  the 
service  of  the  summons  shall  be  deemed  complete  at  the  ex- 
piraJtion  of  the  Hme  prescribed  by  the  order  for  publication,** 
(Pr.  Act,  Sec.  81.)  The  time  did  not  expire  till  the  10th  of 
April,  Monday.  The  appellant's  counsel  contends  '*that  the 
full  period  of  thr^e  months  must  elapse  between  the  first  and 
last  publication."  The  authorities  which  he  cites  do  not  sus- 
tain his  position,  and  there  are  others  which  are  decidedly 
against:  hkn.    By  the  Practice  Act  (See.  81)  the  sammout  is 
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required   to  be  published  onoe   a  week  for   three  m<mih8y 
and  the  question  is,  what  is  meant  by  this  phrase!    The  posi- 
tion whidi  we  assnine  is  that  publication  on  one  day  in  each 
week  during  the  three  months  is  sufficient     (Bankendorff  v. 
Tayhf^s  Lessees,  4  Pet  861 ;  Sheldon  v.  Wright,  7  Barb.  46; 
Bachelor  v.  Bachelor,  1  Mass.  266.)     But,  secondly,  is  the 
matter  of  publishing  a  summons  in  a  newspaper  a  judicial  pto- 
eeeding  in  the  sense  of  the  Judiciary  Act  t    In  MaetuiUjf^s  Case 
9  Ooke,  67  a)  it  was  declared  that  ministerial  acts  oould  be 
done  on  Sunday.    In  the  case  of  Swann  v.  Broome,  1  Wm. 
Blackstone,  626,  is  a  very  curious  discussion  of  the  history  of 
the  matter,  and  of  what  things  may  and  may  not  be  done  on 
Sundays;  from  which  it  appears  that  many  acts  relating  to  pro» 
eeedings  in  Courts  may  be  done  on  that  day,  by  a  canon  of  the 
church  and  an  imperial  edict  still  extant  in  the  Theodosian 
Code,  and  by  the  Jaws  of  Edward  the  Confessor ;  and  ever  sinoe 
that  time  Sunday  was   dies  non  juridicus.    The  matter  is  also 
fully  disAussed  in  Strong  v.  EUiot,  8  Cowen,  29,  where  it  was 
held  that,  though  an  award  cannot  be  given  on  that  day  any 
more  than  a  judgment,  yet  a  verdict  may  be  recorded  on  that 
day.    The  same  was  held  in  Van  Cortlandt  v.  UnderhiU,  15 
J<rfms.  416.    In  Hotaling  v.  Osbom,  15  Johns.  119,  there  was 
a  verdict  and  judgment  on  Sunday.    The  Court  say :  ^  It  was 
proper  to  receive  the  verdict,  presuming  that  the  jury  were 
impannelled  before  Sunday  commenced;  but  it  was  illegal  to 
enter  the  judgment  on  Sunday.''    To  the  same  effect  is  Butler 
V.  Kelsey,  15  Johns.  177;  Hindehaper  v.  Cotton,  8  Watts,  56; 
Fan  Riper  v.  Yan  Riper,  1  South.  166 ;  Baxter  v.  The  People, 
8  Gibnan,  885;  Cory  v.  SHcox,  5  Porter,  Indiana,  378;  Better 
V.  English,  4  Strobhart,  586;  True  v.  Plumley,  86  Maine,  1 
Heath,  466;  Webber  v.  MerriU,  84  N.  H.  202,  and  MeCorckU 
r.BtaU,  UJnd.»9. 
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By  the  Court,  S a wybs,  J. : 

The  only  question  in  this  case  is,  whether  a  sununonB  was 
published  '^  once  a  week,''  not  less  than  ^^  three  months,"  within 
the  meaning  of  the  provisions  of  the  thirty-first  seetion  of  the 
Practice  Act  It  was  published  on  the  lOth,  ISth,  22d  and 
29th  of  January;  the  5thy  12thy  l»th  and  26th  of  February; 
the  5th,  12th,  19th  and  26th  of  March,  and  the  2d  and  9th  of 
April,  1865,  the  first  publication  being  on  the  10th  of  January 
and  the  last  on  the  9th  of  April. 

The  month  contemplated  by  the  statute  is  a  calendar,  not  a 
lunar  month.  (Sprague  v.  Norway,  31  CaL  178.)  This  ia  con- 
oeded. 

The  five  hundred  thirtieth  section  of  the  Practice  Act  has 
DO  application.  There  is  no  time  '^  within  which  an  act  ia  to 
be  done,"  within  the  meaning  of  that  secti(HL 

The  defendant  being  a  non-resident  of  the  State,  the  aom- 
mons  must  be  published  '^  at  least  once  a  week,"  and  the  pub- 
lication ''shall  not  be  less  than  three  months.''  Prom  the 
lOtfa  of  January  to  the  9th  of  April,  inclusive,  are  three  full 
calendar  months.  We  can  no  more  include  the  9th  of  Janu- 
ary,  or  the  10th  of  April,  in  the  intervening  three  calen- 
dar months,  than  we  can  get  two  Sundays  or  two  Saturdays  into 
one  week.  The  publication  was  made  on  the  10th  of  January 
and  on  the  9th  of  April,  and  once  in  every  intervening  week, 
making  in  all  a  publication  in  each  of  fourteen  consecutive 
weeks.  The  period  of  publication,  then,  covered  the  entire 
period  of  three  calendar  months.  The  publication,  therefore, 
eould  not  be  ''less  than  three  months.''  If  tiie  language 
of  the  statute  had  been,  that  "  the  summons  shall  be  published 
daUy,  and  the  publication  shall  not  be  less  than  one  month," 
and  a  summons  had  been  published  on  every  day  in  the  month 
of  Januaiji  for  example,  we  apprehend  that  no  one  would 
contend  that  it  had  not  been  published  a  full  month.  The 
cases  cited  are  not  upon  precisely  similar  provisions,  and  are 
not  in  point  Neither  does  the  point  decided  in  any  one 
of  them  sustain  the  precise  view  maintained  by  appellant    Th« 
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€8868  arise  upon  notices  of  Sheriff's  sales,  notices  in  insolvent 
esses,  etc,  nnder  statutoiy  provisions  Toquiring  notice  to  be 
pnUished  '' weekly  for  six  weeks/'  ^  three  months,"  and  the 
like,  as  the  case  may  he,  before  some  act  to  be  done  on  a 
designated  day  of  which  notice  is  given.     In  no  one  of  the 
eases  was  it  held  that  the  ''six  weeks"  or  ^'three  months" 
must  elapse  between  the  first  and  last  publication,  or  that  the 
notice  had  not  been  published  a  sufficient  number  of  times,  or 
to  a  sufficiently  late  day.    No  such  question  was  in  any  of  the 
eases.     The  difficulty  was,  not  that  the  notice  had  not  been 
published  the  full  number  of  times,  or  to  a  sufficiently  late 
day,  but  that  sufficient  time  had  not  elapsed  between  the  first 
publication  and  the  time  appointed  for  doing  the  thing  of 
which  notice  was  given.    Take  for  example  the  case  of  Early 
V.  Doe,  16  How.  U.  S.  S.  Ct.  611,  which  was  a  tax  sale.    The 
statute  required  notice  of  the  sale  to  be  published  ^once  in 
each  week  for  at  least  twelve  successive  weeks."    The  day  of 
sale  appointed  by  the  notice  was  the  15th  of  November,  1848. 
The  first  and  last  publication  were  on  the  2dth  of  August  and 
the  15th  of  November — the  day  of  sale;  and  the  Court  in  their 
calculation  include  both  days.     From  the  26th  of  August  to 
the  day  of  sale  and  last  publication — the  15th  of  November — 
there  were  but  eighty-two.  days  —  not  twelve  full  weeks,  or 
eighty-four  days.     Now  the  difficulty  was,  as  stated  by  Mr. 
Justice  Nelson,  not  that  the  notice  had  not  been  published  a 
sufficient  number  of  times,  or  continued  to  a  sufficiently  late 
period;  but  that  twelve  full  weeks  notice  had  not  been  given 
—that  is,  twelve  weeks  from  the  first  publication  to  the  day 
appointed  for  the  sale,  which  happened  in  this  instance  to  be 
the  last  day  of  publication  also.     (lb.  61&-16.)    But  suppose 
the  day  appointed  for  the  sale  had  been  the  18th  of  November, 
instead  of  the  16th^  and  the  publication  had  been  precisely 
the  same  as  it  was — the  last  falling  on  the  15th,  and  that  it 
was  in  the  same  week  with  the  18th  —  there  can  be  no  doubt 
that  the  sale  would  have  been  upbeld.     There  would,  then, 
dearly  have  been  twelve  full  weeks  notice  from  the  first  pub- 
lication to  the  day  of  sale,  and  the  notice  would  have  been 
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published  once  in  each  week  embraced  in  that  period;  yet 
there  would  have  been  no  more  time  between  the  first  and. 
last  publication  than  there  was  in  the  ease  as  it  is  presented. 
That  such  would  have  been  the  ruling  in  the  case  supposed  is 
evident  from  the  reasoning  in  the  case  cited  and  the  decision 
of  the  same  Court  construing  the  words  ^'once  a  week,"  in 
Bonkendarff  y.  Tayhr's  Lessees,  4  Pet.  861.  The  questions 
presented  in  the  other  cases  cited  by  the  respective  counsel 
are  similar  to  that  in  Early  v.  Doe,  They  are:  Sheldon  t. 
Wright,  7  Barb.  45;  same  case  affirmed  on  appeal,  6  K,  Y. 
517;  Olcott  V.  Eobinson,  20  Barb.  149;  samet^ase  reversed  in 
21  N.  Y.  153;  Chamberlain  v.  Dempsey,  18  Abb.  422;  Back- 
dor  V.  Bachelor,  1  Mass.  256 ;  Bunee  v.  Beed,  16  Barb.  851 ; 
People  V.  Gray,  10  Abb.  469;  Anonymous,  1  Wend.  90*  These 
cases  are  in  conflict  upon  the  points  to  which  they  are  eited^ 
and  the  later  cases  in  the  Court  of  Appeals  appear  to  be 
against  appellant  But  none  of  the  points  decided  are  incon- 
sistent wilJi  the  views  we  have  expressed  in  this  case,  and  it 
is  unnecessary  now  to  determine  which  is  right.  In  these 
cases  the  Judges  take  care  to  confine  their  decision  to  the 
point  that  the  full  time  required  by  statute  must  intervene 
between  the  first  publication  of  notice  and  the  day  appointed 
for  the  performance  of  the  act  designated  in  the  notice. 

We  think  that  the  summons  had  been  published  for  three 
calendar  months  at  the  close  of  the  9th  day  of  Aprils  and  that 
the  first  day  of  the  forty  within  which  the  defendant  was 
required  to  answer  was  on  the  10th  of  ApriL  But  even  if  the 
three  months  for  publication  did  not  expire  till  the  10th  of 
April,  there  was  no  necessity  for  another  publication.  The 
10th  was  in  the  same  week  with  the  9thy  and  the  summons 
had  been  published  in  that  week.  It  had  been  published  once 
in  every  one  of  the  weeks  that  could  by  any  possibility,  in 
whole  or  in  part,  be  brought  into  the  three  calendar  months. 
This  is  sufBcient  under  the  decision  in  Bonkendorff  v.  Taylor's 
Lessees,  4  Pet.  361,  and  we  know  of  no  decision  to  the  con- 
trary. The  only  difference  it  could  make  would  be,  that  the 
forty  days  within  which  the  defendant  is  required  to  answer 
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would  not  commenoe  to  nm  till  the  11th,  instead  of  the  lOth, 
for  then  the  aenrice  vrovli  not  be  complete  tiD  the  expiration 
of  the  10th.  The  smnmons  does  not  arbitrarily  fix  the  day 
for  answering,  but. requires  the  defendant  to  answer  within  a 
given  nnmber  of  days  after  the  aervioe  of  summons.  (Practice 
Act,  Sees.  24  and  25.)  The  day  for  the  defendant  to  act  is 
left  open  by  the  summons,  depending  upon  the  time  when  the 
^errioe  is  made,  or  is  complete.  It  is  a  matter  of  no  conse- 
quence, then,  whether  the  service  was  complete  on  the  expira- 
tion of  the  9th  or  10th  of  April,  for  the  time  within  which 
to  answer  did  not  begin  to  run  till  service  was  complete. 
The  judgment  in  the  case  was  not  rendered  till  the  26th  of 
December,  1865,  long  after  the  time  for  answering  expired, 
whether  it  commenced  to  run  on  the  lOth  or  11th.  When 
the  default  was  entered  does  not  appear,  and  the  presumption 
is,  nothing  to  the  contrary  appearing,  that  it  was  not  entered 
till  due.  On  either  hypothesis,  therefore,  there  was  a  valid 
aervioe. 

Some  of  the  publications,  including  the  hst,  were  on  Sun- 
day—  the  paper  in  which  publication  was  made  being  regu- 
larly issued  on  Sundays  as  well  as  on  week  days.  We  do  not 
think  this  fact  vitiates  the  service  on  the  ground  that,  under 
onr  statute,  Sunday  is  dies  non.  The  service  is  not  actual 
and  is  not  made  by  a  single  act  It  consists  of  a  series  of  acts 
mnning  through  a  long  period  of  time,  and  the  specific  acts 
required  by  the  statute  have  been  p^ormed  according  to 
both  the  letter  and  spirit  of  its  provisions. 

The  judgment  is  affirmed. 

Mr.  Justice  Khodbb  did  not  ezpresi  any  opinioiiu 

?0b 
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E.  RONDELL  v.  CALEB  T.  FAY  et  ale. 

■YiDiiica  OF  iKCOKPOSiLTiON. —  Testimony  tending  to  show  that  a  oompany 
la  a  corporation  de  facto,  dispenses  with  strict  proof  of  the  corporate  char- 
acter, and  predndes  the  party  offering  it  from  afterwards  diapntins  the 
eompaay'a  itsht  to  act  as  a  corporation. 

TMTiMONY  AS  TO  Coapo&ATB  CHABA.CTSR. —  If  the  plaintiff,  in  his  opening. 
introduces  testimony  tending  to  show  that  a  company  is  a  corporation  tfs 
facto,  be  cannot  object  to  defendant*s  testimony  as  to  the  strict  eoiporate 
character  of  the  company. 

Bight  to  Act  as  Cobpobatioh.— ^An  inquiry  as  to  the  right  of  a  company  to 
act  as  a  corporation,  can  only  be  had  at  the  suit  of  the  State  on  informa- 
tion by  the  Attorney-General. 

Void  Patbnt.— If  a  patent  for  land  shows  upon  its  face  that  it  is  Toid.  It 
may  be  attacked,  either  directly  or  collaterally,  by  any  party  interested  In 
disputing  its  yalidlty. 

pAxmiT  Void  cpon  its  Facb. —  If  a  patent  shows  that  It  was  Issued  in  the 
absence  of  legislation  directing  a  sale  of  the  property  described,  it  is  Toid 
upon  its  face. 

A  PATBNT  Good  in  Pabt  and  Bad  in  Pabt. —  If  tlie  law  authorises  the  sale 
of  such  land  only  as  Is  under  water  at  ordinary  high  tide,  and  belongs  to 
the  State  by  rlrtue  of  its  soTereigny,  and  the  patent  conyeys  both  swamp 
and  overflowed  lands,  held  by  the  State  under  the  Arkansas  Act,  and  lands 
owned  by  the  State  by  virtue  of  its  sovereignty,  the  patent  Is  good  in  part 
and  bad  in  part. 

Salt  Marsh  Lands. —  The  term  **8alt  marsh  lands**  in  the  legislation  of 
thitf  State,  applies  to  a  certain  class  of  swamp  and  overflowed  lands  held 
by  the  State  under  the  Arkansas  Act 

TiOB  Lands. —  The  descriptive  phrase  ^'tlde  lands"  In  the  legislatton  of  this 
State,  applies  to  land  covered  and  uncovered  by  the  ordinary  tides,  which 
the  State  owns  by  virtue  of  its  sovereignty. 

Pabtt  bbltino  on  Patbnt  Good  in  Pabt. —  If  a  patent  Is  good  in  part  and 
bad  in  part  open  its  face,  and  in  Its  description  of  the  land  does  oot 
separate  the  good  part  from  the  bad,  the  party  relying  upon  It  most  show 
himself  within  its  good  calL 

Appeal  from  the  District  Courts  Twelfth  Judicial  District, 
City  and  County  of  San  Francisoa 

The  following  is  Hie  patent  offered  in  evidence  by  the 

defendants: 

'^  Whereas^  the  Legislature  of  the  State  of  Calif  omia,  on  the 
fourth  day  of  April,  A.  D.  one  thousand  eight  hundred  and 
sixty-four,  passed  an  Act,  entitled  'An  Act  to  authorize  the 
sale  and  conveyance  to  the  North  San  Francisco  Homestead 
and  Railroad  Association  of  certain  overflowed  lands  in  the 
City  and  County  of  San  Francisco/  which  Act  authorizes  ^ 
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loeation  and  disposal  of  a  pordon  of  the  overflowed  and  tide 
lands,  belonging  to  the  State  hy  rirtne  of  her  sovereignty; 
and,  whereas,  it  appears  by  the  certificate  of  Begister  of  die 
State  Land  Office,  Na  16,  bearing  date  Jnne  7th,  A.  D.  one 
thousand  ei^t  hundred  and  sixty-fonr,  that  he  has  been  duly 
notified  by  the  State  Treasurer  ^at  the  North  San  Francisco 
Homestead  and  Railroad  Association  has  paid  four  hundred 
and  fortynsiz  26-100  dollars  to  the  State  of  California,  in  full 
payment  for  one  hundred  and  f orty-eig^t  and  seventy-five  one 
himdredths  acres  of  State  salt  marsh  and  tide  lands,  situated 
m  said  San  Francisco  County,  and  described  as  follows,  to 
mi: 

^'Survey  No.  16,  State  Salt  Marsh  and  Tide  Lands,  San 
Francisco,  Township  No.  1,  S.,  6  W.  Range,  Mount  Diablo 
Meridian,  Sections  81  and  33  —  fractional  parts  thereof,  more 
particularly  described  in  field  notes  of  said  survey,  as  follows : 

'^' Spinning  at  the  stone  monument  set  for  the  centre  of 
Devisidero  and  Chestnut  streets,  which  point  is  36.98  chs. 
north,  and  0.83  chs.  east  of  the  southeast  comer  of  Section 
31.  Runs  south  77  degs.  east  6.00  chs.,  south  8.00  chs., 
south  75f  degs.  west  6.44  chs.,  north  68f  degs.  west  13.44 
As.,  north  83 J  degs.  west  6.98  chs.,  to  line  of  Government 
Beserve;  run  on  said  line  north  7^  degs.  west  17.66  chs.; 
Aenoe  south  81}  degs.  east  3.88  chs.,  north  86  degs.  east  8.05 
As.,  south  89  degs.  east  9.67  chs.,  south  59^  degs.  east  4.53 
As.,  north  16  degs.  east  6.53  chs.,  east  0.53  chs.,  north  41^ 
degs.  west  19.53  chs.,  north  38  degs.  west  4  chs.,  north  63^ 
d^.  west  7.45  chs.,  north  79  degs.  west  4  chs.,  to  the  Qov- 
emment  Reserve  line;  run  on  said  line  north  7^  degs.  west 
5.68  chs.;  thence  south  73f  degs.  east  19.85  chs.,  south  64 
d^  east  9.13  chs.,  north  81^  degs.  east  30.63  chs.,  south  8} 
degs.  east  15.63  chs.,  south  39  degs.  west  1.18  chs.,  south  56^ 
degs.  west  5.55  chs.,  south  60J  degs.  west  10  chs.,  south  74 
degs.  west  0.38  chs.,  south  6.37  chs.,  south  69^  degs.  west 
9.87  ohs.^  north  83^  degs.  west  10  chs*,  south  10^  deg?*  west 
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2.75  chs.;  to  the  place  of  beginning.    Bun  by  the  tme  meri- 
dian; magnetio  v^ation,  16^'  degs.  east' 

^'KoWy  therefore,  all  the  requirements  of  the  Act' of  tbe 
State  Legislature,  in  relation  to  swamp  and  overflowed  lands, 
having  been  fully  complied  witfi — 

^*  I,  Erederiek  F.  Low,  Governor  of  the  State  of  Calif omia, 
by  virtue  of  authority  in  me  vested,  have  granted,  bargained, 
sold,  and  conveyed,  and  by  these  presents  do  grant,  bargain, 
sell,  and  convey,  unto  the  said  North  San  Francisco  Homestead 
and  Railroad  Association,  all  the  above  described  lands,  with 
the  appurtenances  thereto  belonging,  to  have  and  to  hold  unto 
the  said  association,  its  heirs  and  assigns,  forever. 

**In  testimony  whereof,  I,  Frederick  F.  Low,  Governor  of 
the  State  of  Caiifomia,  have  caused  these  letters  to  be  made 
patent,  and  the  seal  of  the  State  of  California  to  be  hereunto 
affixed. 

"Given  under  my  hand,  at  the  City  of  Sacramento,  this, 
the  twenty-third  day  of  June,  in  the  year  of  Oiur  Lord,  A»  D« 
one  thousand  ei^t  hundred  and  sixty-four. 

[Signed:]  "Fbedebick  P.  Low, 

'^  Oavemar  of  State. 

Countersigned: 

^'Attest:  B.  B.  Redding, 

**  Secretary  of  Stale. 

[Signed:]  "J.  F.  Houohtok, 

**  Register  of  State  Land  Office, 

"  By  A  S.  BxNDKB,  Deputy.*' 

On  the  trial,  the  plaintiff,  to  make  out  his  case,  introduced 
as  a  witness  McilTabb,  one  of  the  defendants,  who  testified  as 
to  pulling  down  of  fences  on  the  locus  in  quo,  and  that  he  was 
hired  by  the  North  San  Francisco  Homestead  and  Railroad 
Association.     The  jury  found  a  verdict  for  the  defendants. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Cutter  &  Washington,  for  Appellant. 
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By  the  tdims  of  tbe  rtatnte  entitled  ''An  Act  to  anthorice 
the  formation  of  corpontions  to  provide  tbe  members  thereof 
with  homesteads,  or  lota  of  land  suitable  for  homesteads,'' 
approved  May  20th,  1861,  (Hittell's  Digest,  See.  1,072,)  the 
forms  and  limitations  are  declared  nnder  which  the  inhabitants 
of  this  State  may  incorporate  for  certain  purposes.  It  declares 
that  not  less  than  seven  persons  may  associate  thamfldves  into 
an  incorporated  oompany,  for  the  purposes  of  a  homestead 
association,  but  for  no  Icnger  period  than  five  years.  (Hit 
Dig.,  Sec  1,078.)  The  certificate  of  incorporatiim  offered  by 
the  defendants,  having  but  fiye  oorporatois  and  being  for  a 
term  of  fifty  years^  is  no#  sufficient  luider  the  said  law  of  May 
80th,  1861.  The  certificate  is  therefore  Toid  on  its  face.  The 
patent  attempts  to  convey  lands  not  authorised  by  the  Act; 
and  that  attempt  appears  <m  its  face.  While  the  Act  is 
wh<dly  silent  aa  to  the  character  of  the  title  by  which  the  State 
holds  the  lands  intended  to  be  granted,  it  describes  lands  held 
by  virtue  of  its  sovereignty,  land  below  high  water  mark,  along 
the  front  of  the  lands  of  the  assodation,  to  six  feet  depth  of 
water.  The  southern  boundary  is  the  front  of  the  lands  of 
the  association ;  the  northern  boundary  is  the  line  of  six  feet 
depth  of  water.  The  State  in  issuing  their  patent  (which 
refers  to  and  is  on  its  face  predicated  on  tbe  Act)  evidently 
understood  the  Act  as  referring  to  the  lands  held  by  virtue  of 
its  sovereignty,  for  it  says :  "  which  Act  authorizes  the  dispo- 
sal of  the  overflowed  and  tide  lands  belonging  to  the  State^ 
by  virtue  of  its  Sovereignty;''  that  is  the  interpretation  of  the 
officers  intrusted  to  make  the  patent.  No  lands  belong  to  the 
State  by  virtue  of  its  sovereignly,  except  ''the  shore  of  the 
sea,  and  of  its  bays  and  inlets,  in  the  common  law  definition 
of  the  word  'shore;'  that  is,  the  land  usually  overflowed  by 
the  neap  or  ordinary  tides."  (People  ex  rel.  Pierce  v.  Morrill, 
26  CaL  888.) 

Having  thus  defined  the  land  which  the  ofScers  understood 
the  Act  to  anthori»e  tbom  to  grant,  the  patent  goes  on  to  say, 
''that  it  appears  by  the  certificate  of  the  Register  of  the  State 
Land  Office^  No.  15,  that  he  has  been  duly  notified,  etc.,  that 
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the  association  has  paid  four  hundred  and  forty-siz  dollars  and 
twenty-five  eents  to  the  State,  in  fall  payment  for  one  hun- 
dred and  forty-eight  and  three  quarters  acres  of  salt  marsh  and 
tide  lands,  described  as  follows/'  etc.,  and  these  are  granted* 
Here,  then,  we  have  under  this  Act  a  patent  issued  for,  in 
part,  marsh  lands.  If  water  front  (lands  below  high  water) 
lands  held  by  the  State,  by  virtue  of  its  sorereignly,  are  alone 
authorized  to  be  granted,  there  is  no  authority  to  grant 
^'  marsh  lands."  Unless  a  patent  is  isausd  ivithotd  wuthoriiy, 
or  is  prohibited  by  statvie,  or  is  void  upon  its  face,  its  operar 
tion  cannot  be  questioned  in  any  collateral  suit  This  patent 
is  4;o  marah  lands,  is  issued  without  authority,  and  its  issuing 
is  prohibited  by  statute.  (Boggs  v.  Merced  M.  Co.  14  CaL 
356 ;  Yount  v.  Howell,  14  Cal.  469.)  ''  The  principle  has  been 
frequei}4;ly  admitted  that  the  fraud  must  appear  on  the  face 
of  the  patent  to  render  it  void  in  a  Court  of  law."  Here  we 
contend  that  the  grant  of  marsh  land  was  not  authorized-^ 
was  prohibited  —  and  that  the  grant  of  marsh  land  made  under 
these  circumstances  is  a  fraud  on  tibe  State  (if  the  State  owned 
the  lands)  on  the  face  of  the  patent 

Barstow  A  Tompkins,  for  Bespondents. 

The  question  arises  here  whether  the  appellant,  not  pre- 
tending to  have  any  title  to  the  land,  and  only  claiming  therein 
a  loose  sort  of  possession  of  two  or  three  years  duration,  can 
be  allowed  to  attack  a  patent  issued  over  the  great  seal  of  the 
State^  upon  the  grounds  attempted  in  this  casa  In  other 
words,  whether  as  to  him,  a  mere  naked  trespasser  on  lands 
belonging  to  another,  a  patent  of  the  State  for  the  same  lands 
is  not  conclusive. 

The  Supreme  CSourt  of  the  United  States,  in  the  case  o< 
Cooper  V.  Roberts,  18  How.  182,  upon  the  question  of  the 
presumed  regularity  of  official  acts,  says:  '^The  defendant 
further  objocts.  that  the  officers  of  the  State  violated  the  stat- 
utes of  Michigan  in  selling  these  lands  after  they  were  known 
or  might  have  been  known  to  contain  minerals.  We  are  of 
the  opinion  that  the  defendant  is  not  in  a  position  to  raise  the 
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qaesdou  on  this  issue.  The  officers  of  the  State  of  Michigan, 
emhndng  the  chief  magistrate  of  the  State,  and  who  have  the 
ehaige  and  superintendence  of  this  property,  certify  this  sale 
to  have  been  made  pursuant  to  law,  and  have  clothed  the 
purehsaer  with  the  most  solemn  evidence  of  title.  The 
defendsnt  does  not  claim  in  privity  with  Michigan,  but  holds 
an  adverse  right,  and  is  a  trespasser  upon  the  land  to  which 
her  title  is  attached.  Michigan  has  not  complained  of  the 
8ale>  and  retains,  so  far  as  the  case  shows^  the  price  paid  for 
it  Under  these  circumstances,  we  must  regard  the  patent  as 
eondnfiive  of  the  fact  of  a  valid  and  ^egalar  sale  on  this  issue.'' 

This  Court,  in  Terry  v.  Megerle,  24  CaL  624,  adopts  suh- 
itantially  the  views  of  Mr.  Justice  Field,  in  DoU  v.  Meadar, 
16  CaL  325,  holding  that  there  are  two  grounds  upon  which 
a  patent  may  be  impeached  collaterally  in  an  action  of  eject- 
ment: First,  By  showing  that  the  land  did  not  belong  to  the 
State,  or  is  not  included  in  the  Act  authorizing  the  grant;  and 
Second,  By  showing  that  it  is  excepted  by  law  from  the  lands 
authorized  to  be  granted;  in  other  words,  as  it  is  usuaUy 
stated,  that  the  State  had  no  title,  or  that  the  law  under 
which  the  grant  was  made  gave  no  authority  to  the  officers  to 
make  it 

The  Court  also  adopts  the  rule  laid  down  in  that  case  as  to 
the  stcstus  of  the  party  who  is  permitted  upon  those  grounds 
to  impeach  a  patent:  ''He  must  first  bring  himself  in  some 
privity  with  tie  common  source  of  title.**  So  in  People  v. 
Strattan,  25  CaL  251:  ''The  party  who  may  be  permitted 
thus  to  impeach  a  patent  issued  by  the  State,  must  himself 
possess  a  statue  authorizing  him  to  do  so.  He  must  show  that 
he  has  title  to  the  premises,  or  such  an  interest  therein,  in 
mbordination  to  the  title,  wherever  it  may  reside,  as  will 
authorize  him  to  call  the. true  title  to  his  aid.''  Bohineon  v. 
Forrest,  29  Cal.  320. 

Upon  this  line  of  reasoning  we  arrive  at  the  same  result 
reached  by  the  cases  cited,  that  mere  possession  does  not  give 
the  right  to  impeach  a  patent  upon  the  grounds  under  con- 
sideratioo.     Upon  the  -other  ground,  that  the  patent  is  void 
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upoB  its  f  ace,  the  law  is  settled  that  it  may  be  attacked  at  all 
times  and  in  all  places,  and  by  every  person  against  whose 
possession  it  is'aimed.  We  do  not  disagree  with  appellant's 
counsel  upon  the  law  of  their  argument  upon  this  point,  but 
we  deny  the  fact  An  instrument  may  be  fair  upon  its  faoe, 
but  void  in  fact.  A  deed  executed  under  power  of  hUoraej 
may  be  formal  and  legal  in  all  its  parts,  and  yet  void  for  want 
of  authority  on  the  part  of  the  attorney  to  execute  it  But  it 
would  not  be  void  on  its  face;  it  would  be  valid  on  its  face. 
The  term  void  on  its  face,  so  often  made  use  of  in  the  cases, 
signifies  a  defect  in  the  form,  structure  or  execution  of  a 
patent,  which  is  apparent  from  an  inspection  of  the  instru- 
ment. It  may  be  void  in  fact  as  to  a  portion  of  the  land 
attempted  to  be  conveyed,  because  not  authorized  by  law,  but 
the  defect  can  only  appear  by  an  examination  of  the  law  giv- 
ing the  power,  and  not  .upon  the  face  of  the  patent  —  in  which 
case  it  could  not  be  said  to  be  void  on  its  face.  '^  The  princi- 
ple has  been  frequently  admitted  that  the  fraud  must  appear 
on  the  face  of  the  patent  to  render  it  void  in  a  Court  of  law, 
and  that  when  the  fraud  or  other  defect  arises,  dehors  the 
grant,  the  grant  is  voidable  only  by  suit^  (14  Cal.  366; 
Winter  v.  Jones  10  Ga.  190;  Jennings  v,  Whittaker,  4 
Monroe,  60.) 

By  the  Court,  Shafteb,  J,: 

Action  to  recover  damages  for  breaking  and  entering  the 
plaintifTs  close.  The  defendants  denied  all  the  allegations  of 
the  complaint,  and  further  defended  on  the  ground  that  the 
locus  in  quo  was  the  property  of  the  North  San  Francisco 
Homestead  and  Railroad  Association,  a  corporation  formed 
under  the  laws  of  California,  and  that  they,  the  defendants, 
performed  the  acts  complained  of  as  the  agents  and  servants 
of  said  company.  The  appeal  is  by  the  plaintiff  and  is  taken 
from  the  judgment  and  order  denying  a  new  trial. 

First — For  the  purpose  of  proving  the  corporate  enstence 
of  the  company,  the  defendants  offered  in  evidence  an  inAtrh- 
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meat  purportnig  to  be  a  certificate  of  incorporatioxi  of  tlie  North 
San  Francisco  Homestead  and  Railroad  Araooiatioin,  signed  and 
sealed  by  five  persons  only.  The  incorporation  purported  to 
be  for  twen^-fire  years*  The  plaintiff  objected  to  the  ad- 
missibility of  the  docnment,  on  the  ground  that  five  persons 
oonld  not,  by  law,  incorporate  for  homestead  pnrpoees,  nor  for 
a  longer  time  than  five  years.  The  objection  was  overmled, 
and  the  plaintiff  excepted. 

There  was  no  error  ia  the  ruling  ayailable  to  the  plaintiff. 
The  opening  testimony  of  the  plaintiff  tended  to  prove  diat 
die  company  was  a  corporation  de  facto,  and  that  evidence  not 
only  dispensed  with  the  necessity  of  strict  proof  of  the  corpo- 
rate charaGter,  but  precluded  the  plaintiff  from  inquiring  into 
or  disputing  it  Such  inquiry  could  be  had  <»ily  at  the  suit  of 
die  State  or  on  information  by  the  Attomey-GeneraL  (Hittell, 
Art  761.) 

Second  —  To  prove  title  in  the  corporation  to  the  locus  in 
quo,  the  defendants  gave  in  evidence  a  special  Act  of  the  Leg- 
islature,  entitled  '^  An  Act  to  authorize  the  sale  and  conveyance 
to  the  North  San  Francisco  Homestead  and  Railroad  Associa- 
tion of  certain  overflowed  lands  in  the  City  and  County  of  San 
Francisco,"  approved  April  4,  1864  (I^ws  1864,  p.  482,)  and 
then  offered  in  .evidence  a  patent  of  the  State  of  California, 
dated  June  23,  1864,  purporting  to  be  based  upon  the  Act 
Objection  was  taken  by  the  plaintiff,  on  the  ground  that  the 
patent  '^  was  void  on  its  face  and  professed  to  grant  lands  not 
andiorized  by  the  Act"  The  patent  was  received  and  read  to 
the  jury,  under  the  plaintiff's  objection,  and  **  subject  to  all 
objections  as  to  its  effect"  At  a  later  stage  in  the  trial  the 
eomisel  of  the  plaintiff  moved  that  the  patent  be  stricken  from 
the  evidence,  on  the  ground,  "  First  —  That  it  does  not  com- 
mence where  the  Act  of  April  4,  1864,  authorized  it  to  com- 
menoe;  Second  —  That  it  embraced  on  its  face  lands  not  au- 
thorized to  be  granted  by  the  statute ;  Third  —  That  it  not  only 
takes  land  above  the  ordinary  hi^  water  mark|  but  eoctends  out 
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beyond  six  feet  deep  at  low  water."    The  motioii  iraa  denied 
and  the  plaintiff  excepted. 

It  is  settled  by  the  deoisions  in  this  State,  that  if  a  patent 
be  void  upon  its  face  it  may  be  assailed  at  any  time  and  in  all 
cases ;  for  it  is  itself  in  such  ease  record  evidence  of  the  mat- 
ters which  render  it  a  nullity.  And  it  is  also  settled,  if  a  patent 
show  upon  its  face  that  it  was  issued  in  the  absence  of  legisla- 
tion directing  a  disposition  of  the  property  described,  that  a 
case  will  be  made  out  within  the  principle.  Such  patent  may 
therefore  be  collaterally  attacked  in  any  action  by  any  party 
interested  to  dispute  its  validity.  (DoU  v.  Meadar,  16  GaL 
297;  Terry  v.  Megerle,  24  CaL  624;  People  v.  Stratton,  35 
Cal.  251.)  The  learned  counsel  for  the  respondents  dispute 
neither  the  correctness  nor  the  conclusiveness  of  tnese  judg- 
ments. The  only  point  made  by  them  in  answer  to  the  objection 
is,  that  the  sale  was  not  in  any  degree  ultra  vires  on  t}ie  face 
of  the  patent  We  consider  however  that  the  second  ground 
assigned  by  the  plaintiff  in  support  of  his  general  objection  to 
the  admissibility  of  the  patent  in  question  to  have  been  well 
taken  as  to  the  marsh  lands  included  therein. 

The  only  legislative  warrant  for  the  sale  of  State  lands  to 
the  defendant  is  found  ^n  the  special  Act  of  1864,  upon  which 
the  patent  purports  to  be  based.  The  lands  to  be  sold  and  con- 
veyed to  the  company  are  described  in  the  title  of  the  Act 
as  "  certain  overflowed  lands  in  the  City  and  County  of  San 
Francisco."  This  description  is  vague  and  imperfect,  but  it 
is  rendered  sufficiently  precise  by  a  further  description  con- 
tained in  the  body  of  the  Act.  The  lands  are  there  deseribed 
as  lands  ^'belonging  to  the  State  in  front  of  lands  of  said 
association  in  the  northerly  portion  of  the  City  and  County 
of  San  Francisco,  west  of  Buchanan  street'*  So  far  the 
description  throws  no  light  upon  the  quality  of  tbe  land  to 
be  sold  and  conveyed,  nor  upon  the  nature  or  origin  of  the 
State's  title  to  it  But  the  description  proceeds:  "Com- 
mencing at  the  northerly  boundary  of  the  lands  of  said  asso- 
ciation at  high  water  mark  on  said  Buchanan  street,  and 
extending  to  a  distance  north  where  the  water  is  not  ezoead* 
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ing  six  feet  deep  at  low  water  along  the  entire  front  of  the 
land  of  said  association  upon  said  northerly  boundary  thereof; 
snd  extending  westerly  to  said  reservation ;  provided,  that  in 
no  case  shall  it  extend  to  a  depth  of  water  SKoeeding  six  feet 
It  the  lowest  stage  of  the  tide,  nor  interfere  with  the  water 
front  of  the  adjoining  property."  It  is  claimed  by  the  counsel 
of  the  plaintiff  that  this  description  is  applicable,  and  applica- 
Ue  only  to  lands  owned  by  the  State  by  reason  of  its  sover- 
eignty; that  is  to  say,  lands  below  ordinaiy  hig^  water. 
{People  V,  Morrill,  26  CaL  886.)  And  such  we  consider  to  be 
the  clear  result  of  the  description  on  its  face.  The  point  of 
b^^ming  is  at  ''high  walor  mark  in  the  northerly  boundary 
of  lands  belonging  to  the  association.''  High  water  mark,  in 
the  absence. of  all  statements  to  the  contraiy,  must  be  intended 
to  mesn  '' ordinary  hig^  water  mark;"  the  point  at  which 
the  sovereign  ownership  of  the  State  begins.  The  line  exftnds 
thence  to  the  north — not  landward,  but  seaward — to  a  point 
''where  the  water  is  not  exceeding  six  feet  deep  at  low  footer/* 
From  that  point  the  line  turns  west  and  runs  under  the  water 
It  the  depth  of  six  feet  at  the  lowest  stage  of  the  tide  along 
the  entire  '^  front "  of  the  lands,  in  the  northerly  boundary  of 
which,  one  point,  at  least,  is  touched  by  ordinary  hig^  water. 
And  we  consider  that  it  must  be  understood,  from  the  descrip- 
tion, that  that  boundary  coincides  with  the  line  of  ordinary 
high  water  throughout  its  entire  length.  The  term  "front" 
applied  to  that  line,  indicates  such  general  coincidence;  and 
so  does  the  fact  already  named,  that  one  point  in  the  line  is 
expressly  put  at  hig^  water;  but  the  provision  that  the  line 
drawn  to  the  west  under  water,  not  exceeding  six  feet  in 
depth,  shall  not  "  interfere  with  the  water  front  of  the  adjoin* 
ing  property "  demonstrates  it  The  adjoining  property  here 
alluded  to  must  be  the  "land  of  the  association"  previously 
named,  and  along  or  over  against  whose  entire  "front"  the 
water  boundary  of  the  patented  lands  is  drawn.  It  must  be 
imderstood  that  the  front  first  alluded  to  is  idoitical  with  the 
fwrnt  last  alluded  to  and  distinguished  as  "water"  front  — 
that  is,  the  line,  prima  facie,  of  ordinary  hig^  water.    The 
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result  isy  that  the  land  embraced  in  the  offer  to  sell^  is,  aoooid- 
ing  to  the  statute  description  of  it,  all  under  water  at  ordinary 
high  tide,  and  belonged  to  the  State  by  reason  of  its  sover- 
eignty. 

Now  as  to  the  patent;  there  are  two  descriptions  given  in 
it  of  the  lands  which  it  purports  to  convey.  The  first  is  by 
naming  them  ''State  salt  marsh  and  tide  lands;"  the  second 
is  by  courses  and  distances  «-*  the  last  giving  no  due  to  the  char- 
acter of  the  land. 

''Salt  marsh"  was  first  used  to  designate  a  class  of  lands 
belonging  to  the  State  in  an  Act  passed  May  18,  1861  (Acts 
1861,  p.  361,  Sec.  27,)  and  we  understand  tlie  term  as  apply- 
ing to  a  certain  class  of  "  swamp  and  overflowed  lands "  held 
by  the  State  under  the  "Arkansas  Act"  of  September  28, 
1850  (26  Cal.  352.)  The  descriptive  phrase  "tide  lands" 
also%)curs  for  the  first  time  in  the  legislation  of  this  State,  in 
the  Act  of  May  IS,  1861 ;  and  it  is  applied  to  lands  covered 
and  uncovered  by  the  ordinary  tides  (People  v.  Davidson,  80 
Cal.  379.)  As  there  is  no  third  class  of  lands  belonging  to 
the  State  in  which  the  characteristics  of  marsh  and  tide  lands 
are  blended,  we  interpret  the  patent  as  calling  for  marsh  lands 
in  part  and  for  tide  lands  as  to  the  residue.  The  latter  is  the 
efficient  call  of  the  patent,  the  former  being  null  and  void  for 
the  reasons  already  stated.  The  patent  being  good  in  part 
and  bad  ir  part,  and  there  being  no  intendment  that  the  locus 
in  quo  wab  on  that  part  of  the  general  area  described  by 
courses  and  distances  which  is  made  up  of  tide  lands,  the  bur- 
den was  upon  the  defendants  of  proving  that  such  was  the 
fact — that  is  to  say,  the  burden  was  upon  them  of  showing 
themselves  within  the  only  efficient  call  of  the  instrument 
under  which  they  justified.  Evidence  was  introduced  by  the 
defendants  tending  to  prove  that  the  fences  torn  down  by 
them  were  on  the  land  below  the  line  of  ordinary  high  water, 
while  the  testimony  of  the  plaintiff  tended  to  prove  that  they 
were  above  that  level,  and  were  either  marsh  or  upland;  one 
of  which  only  was  within  the  ferms  of  the  patent,  and  neither 
of  which  was  within  the  offer  to  sell.     On  this  state  of  th« 
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evidence  the  Court  told  the  jury,  amongst  other  things,  that 
"  If  they  found  on  the  evidence  that  the  land  on  which  the 
ahegoi  trespass  took  place,  where  the  fences  stood,  was  above 
oTdinary  high  water  mark,  but  subject  to  periodical  overflow 
of  spring  tide  seas,  they  could  not  consider  the  injury  to  the 
plaintiff  as  against  their  holding  under  the  patent"  This  in- 
struction was,  in  our  judgment,  erroneous.  The  jury  were 
told,  in  effect,  that  the  defendants  would  be  entitled  to  recover, 
if  the  locus  in  quo  was  not  in  fact  within  the  only  operative 
call  of  the  patent  under  which  they  justified. 

The  case  at  bar  is  not  like  that  of  Carder  v.  Baxter,  28  Cal. 
99,  cited  for  the  respondents.  The  patent  in  that  case  was 
for  swamp  and  overflowed  lands,  and  it  was  held  that  tho 
defendant  being  a  stranger  to  the  paramount  source  of  title, 
oould  not  dispute  that  the  lands  were  in  fact  what  they  were 
represented  to  be  in  the  patent.  According  to  the  patent  in 
the  case  at  bar,  the  locus  in  quo  was  either  marsh  lands  or  tide 
lands,  but  the  patent  did  not  determine  which.  The  defend- 
ant undertook  to  show  which  it  was  by  evidence  introduced 
for  that  purpose,  and  the  plaintiff  co-operated  in  clearing  up 
the  question  by  evidence  on  his  part 
Judgment  reversed  and  new  trial  granted. 


JOHN  B.  WARD  i;.  THOMAS  W.  MULFORD  et  ds. 

Bight  to  I^nd  acquirkd  from  Maxioo  ob  Spain. —  The  tranifer  of  the 
•oterelgnty  of  California  from  Mexico  to  the  United  States  did  not  affect 
^  right  of  the  inhabitant!  to  their  land  which  they  had  acquired  from 
Mexico  or  Spain,  before  ench  transfer. 

Trrus  ACQuiBBD  VBOM  Mexico  in  California. —  The  United  Btaiee,  after 
^0  toquleitlon  of  CaUfomla  from  Mexico*  was  bonnd  to  respect,  not  only 
P^^  titles  acquired  by  the  Inhabitants  under  Mexican  domination,  but  also 
^  Kepeet  such  equitable  claims  as  had  their  origin  In  the  action  of  the 
l^eiican  Government,  but  were  Inchoate  at  the  date  of  the  •uoeesslon,  and 
to  tako  such  step*  as  were  necessary  to  perfect  the  same. 

^i^DouBXTi  Afvntvnro  Vauditz  or  Mbxican  Qraicts. —  The  Jodfment  of  the 
BoaM  of  Commissioners  appointed  by  the  United  States  to  inquire  Into  the 
validltj  of  titles  aoqulrsd  from  Mexico,  or  of  the  Courts  of  the  United  States 


866  Wakd  v.  Mulford.  [Sup.  Gt. 

Argument  for  Appellant 

on  appea!,  afflrminur  a  title  derived  from  Mexico,  when  flnml.  Is  coneivriTe 
upon  the  Qoyemment  and  upon  all  persons  claiming  under  the  GoT«nim«Bt 
by  title  subsequent 

BiOHT  OF  California  to  Land  wiTHiir  its  BoBDnas. —  The  State  of  Call- 
fomla  came  into  the  Union,  with  her  dalm  to  the  lands  within  her  bordera, 
such  as  she  took  by  virtue  of  her  admission  under  general  grants  to  all  the 
States  previously  made  by  the  Federal  Government  and  such  as  might  there- 
after be  granted  from  the  same  source,  and  such  as  she  then  acquired  by 
virtue  of  her  sovereignty,  subordinate  to  the  prior  equities  of  grantees  nndcr 
the  former  sovereign,  and  bound  by  the  action  of  the  Federal  Government  la 
ascertaining  and  settling  such  equities. 

ICbkxcan  Gbakt  of  Land  Overflowed  bt  Tidbb. —  If  the  United  States  has 
confirmed  the  title  to  land  in  this  State  acquired  from  Mexico  during  Mex- 
ican rule,  and  which  the  State  would  otherwise  have  owned  bj  virtus  of 
its  sovereignty,  the  State  has  no  power  to  dispose  of  the  same. 

Land  Hbld  by  Statb  bt  Sovebbigntt. —  The  land  which  the  State  owns  by 
virtue  of  Its  sovereignty  is  such  as  is  covered  and  uncovered  by  ths  fitib  and 
flow  of  the  neap  or  ordinary  tides. 

8alb  of  Land  Hbld  bt  State  bt  its  Sovbbbiontt. —  The  State  can  maks  as 
disposition  of  the  lands  It  holds  by  virtue  of  Its  sovereignty  prsjndielal  to 
the  rights  of  the  public  to  use  them  for  navigation  and  fishery,  but  It  may 
dispose  of  such  lands  for  the  purpose  of  promoting  the  Interests  of  naviga- 
tion or  of  reclaiming  them  from  the  sea,  where  It  can  be  done  without 
prejudice  to  the  public  right  of  na fixation. 

Appeal  from  the  District  Court,  Third  Judicial  District^ 
Alameda  County. 

The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  CourL 

E.  W.  F.  Sloan,  for  Appellant 

The  land  in  controversy  is  included  by  the  official  survey  as 
part  of  the  San  Leandro  Rancho,  and  if  the  views  advanced  in 
Teschemacher  v.  Thompson  are  in  all  respects  to  be  maintained, 
the  judgment  herein  rendered  by  the  Court  below  should  be 
affirmed.  It  is  obvious,  however,  that  one  great  cardinal  prin- 
ciple of  law  was  overlooked  in  the  decision  of  that  case,  which 
decision,  in  one  important  particular  at  least,  is  in  direct 
conflict  with  those  made  by  the  Supreme  Court  of  the  United 
States,  in  Pollard's  Lessee  v.  Hagan,  8  How.  212:  Good- 
Hile  V.  Kibbe,  9  How.  471;  and  Seabury  v.  Field,  19  How. 
883. 

The  record  in  this  case  shows,  that  by  the  exprsfls  language 
ef  the  original  grant  the  San  Leandro  Bancho  is  bounded  qq 
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the  west  by  the  sea;  that  is  to  say,  by  the.  line  of  high  tide. 
It  IB  therefore  xmdeniably  certain  that  the  land  in  question 
lies  without  the  exterior  boundaries  of  said  rancho,  and  was 
consequently  not  granted  by  the  Mexican  (lovernment.  All 
that  has  been  said  and  all  that  can  be  said  on  behalf  of  the 
respondent  is,  that  it  has  been  included  by  the  survey  and  has 
thereby  become  part  of  the  rancho.  The  claim  has  been  am- 
finned  and  surveyed,  and  a  patent  has  been,  issued  releasing 
ill  the  ri^t  of  the  IJnited  States  to  the  land  iidthin  the  sur- 
vey. It  is  therefore  conceded  that  the  final  decree  of  confima- 
tion  was,  upon  acknowledged  principles  of  law,  binding  upon 
the  United  States.  It  is  also  conceded  that,  as  against  the 
United  States,  the  patent  vested  in  the  confirmiees  a  good  legal 
title  to  the  entire  tract  of  land  therein  described.  But  it  is 
perfectly  clear  that,  as  against  any  one  else,  whose  claim  of 
right  accrued  prior  to  the  8d  of  March,  1851,  the  decree  is 
not  conclusive.  It  is  a  most  obvious  principle  of  natural  jus- 
tice and  of  law,  that  no  one  shall  be  bound  by  proceedings  to 
which  he  is  not  a  party.  (1  Greenl.  Ev.,  Sec.  522.)  "  Under 
the  term  parties,  in  this  comiection,  the  law  includes  all  who 
are  directly  interested  in  the  subject  matter,  and  had  a  right 
to  make  defence  or  to  control  the  proceedings,  and  to  appeal 
from  the  judgment.  The  right  involves  also  the  right  to 
adduce  testimony  and  to  cross  examine  the  witness  adduced 
on  the  other  side.  Persons  not  having  these  rights  are 
regarded  as  strangers  to  the  cause."  (Id.,  Sec.  523 ;  Vose  v. 
Morton,  4  Gushing,  81;  Pond  v.  Makepeace,  8  Mete  114; 
Leonard  v.  Bryant,  11  Mete.  870;  Carter  v.  Bennett,  4 
Florida,  352;  Watson  v.  Spence,  20  Wend.  262.)  But  in 
proc^ings  before  the  Board  of  Land  Oonmiissioners  and 
before  the  District  and  Supreme  Courts,  neither  the  State  of 
California  nor  any  one  claiming  under  it  had  the  right  to 
intervene.  That  privil^e  was  not  given  by  the  Act  of  Con- 
gress of  March  8,  1851,  nor  by  any  subsequent  act  It  is 
therefore  evident  that  the  State  of  California  is  not  concluded 
by  the  decree  of  the  District  Court  confirming  the  survey. 
So  lar  as  the  ri^t  of  the  State  is  concerned  the  whole  pro- 
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ceeding  was  coram  non  jvdiee.  It  is  admitted  that  if  any 
particular  parcel  of  tide  land  had  been  previouslj  granted  to 
some  private  individual  by  competent  authority  it  would  form 
no  part  of  the  domain  of  the  State.  But  whether  such  grant 
were  in  fact  ever  made  is  a  question  to  be  judicially  tried  and 
determined;  and  in  the  trial  and  decision  of  it  the  State  or 
her  patentee  is  entitled  to  be  heard. 

W.  W.  Crane,  Jr.,  for  Bespondent. 

The  case  of  Teschemacher  v.  Thompson,  18  CaL  11,  ia  pre- 
cisely parallel  with  the  case  at  bar.  I  in  part  prepared  a 
brief  upon  the  questions  involvedi  but  finding  that  all  the 
reasoning  fell  naturally  into  the  same  lines  as  in  that  case,  and 
being  imable  to  add  anything  to  the  able  argument  of  Judge 
Field,  I  will  resubmit  that  case  as  embodying  all  that  can  be 
said  by  respondent,  and  will  only  in  addition  refer  to  the  eases 
subsequently  decided  by  this  Court  upon  the  proposition  as  to 
who  constitute  ^'  third  persons "  within  the  meaning  of  the 
fifteenth  section  of  the  Act  of  Congress  of  1851,  to  ascertain 
and  settle  private  land  claims  in  ihe  State  of  Caiif<»iiia. 
(Leese  v.  Clark,  20  Cal.  425;  Minium  v.  Brower,  34  Oal. 
644;  De  ArgueUo  y.  Greer,  26  CaL  626.) 

By  the  Court,  Sandbbson,  J.: 

Ejectment  to  recover  a  pared  of  land,  part  of  the  Bandio 
San  Leandro,  situated  in  Alameda  County.  It  was  tried  with- 
out a  jury  and  comes  here  upon  the  pleadings  and  a  special 
finding  of  facts,  unaccompanied  by  any  evidence,  exoe^  a 
map  or  diagram  showing  the  lines  of  the  Bancho  San  Leandro 
as  surveyed  by  the  Surveyor-General  of  the  United  States  and 
confirmed  by  the  District  Court  of  the  United  Staes  for  the 
Northern  District  of  California,  the  lines  of  a  patent  from  the 
State  of  California,  under  which  the  defendants  in  part  claim, 
the  li^es  of  tlie  tract  in  dispute,  the  line  of  State  segregation 
of  swamp  and  overflowed  lands,  at  that  point,  and  the  lines  of 
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tbe  spring  and  ordinary  high  tides  of  the  Bay  of  San  Francifioo, 
bj  which  the  land  is  bounded  on  the  west 

Upon  the  facts  as  found  the  Court  gave  the  plaintiff  judg- 
ment for  seventeen  eighteenths  undivided.  The  defendants 
claim  that  the  judgment  should  have  been  for  them  as  to  a 
part  of  the  demanded  premises^  if  not  as  to  the  whole. 

The  case  is  as  follows:  In  1842  the  Kancho  of  San  Leandro 
was  granted  in  colonization  by  Juan  B.  Alvarado,  then  Qov- 
emor  of  Upper  California,  to  Jose  Joaquin  Estudillo.  Said 
grant  was  presented  to  the  Board  of  Commissioners  appointed 
under  the  Act  of  Congress  passed  March  Sd,  1851,  and  was 
confirmed  by  said  Board  on  the  9th  of  January,  1855.  Said 
grant  was  also  confirmed  by  a  decree  of  the  District  Court  of 
the  United  States  on  appeal,  which  decree  afterwards  became 
final  In  the  decree  of  the  Board,  and  also  of  the  Court,  the 
ranch  was  described  as  bounded  on  the  west  by  the  bay. 
("Jf are.")  A  survey  was  afterwards  made  by  the  Surveyor- 
General  of  the  United  States  for  the  State  of  California  and 
confirmed  by  the  District  Court  of  the  United  Stales^  The 
land  in  suit  fronts  on  the  Bay  of  San  Francisco  and  is  within 
the  lines  of  this  survey.  The  plaintiffs  hold  the  Estudillo  title 
to  seventeen  eighteenths  undivided. 

The  defendants  entered  upon  the  land  in  1853.  At  that 
time^  (and  still,)  at  and  near  the  place  where  the  land  is  situ- 
ated tJiere  was  a  salt  water  pond,  covering  several  hundred 
acres^  including  a  part  of  the  land  in  suit,  into  which  the  tide 
waters  of  the  bay  flowed  at  flood  tide  and  returned  at  ebb 
tide,  through  a  slough  about  two  feet  wide  and  fifteen  or 
twenty  rods  long.  On  the  west  side  of  the  slough  there  was 
a  ridge  of  sand  extending  from  the  slough  along  the  shore  of 
the  bay  in  a  northerly  direction  and  connecting  with  a  road  at 
the  main  land.  At  the  slough  this  ridge  rose  into  a  knoll,  or 
mound,  three  or  four  feet  higher  than  the  surrounding  ground, 
which,  inside  of  the  ridge,  was  marsh.  From  the  knoll  to  the 
main  land  the  ridge  was  broken  at  places  and  crossed  by 
small  sloughs  or  gullies,  caused  by  the  action  of  the  tides,  but 
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it  was  the  path  or  way  by  which  the  natives  of  the  country, 
on  horseback  and  in  wagons,  passed  from  the  main  land  to  the 
knoll,  and  thence  across  the  slough,  by  which  the  salt  water 
pond  was  fed,  into  the  country  beyond.  This  knoU  was  used 
by  the  defendants  as  a  shipping  point  for  freight  to  and  from 
San  Francisco.  To  improve  it  for  that  purpose  they  widened 
the  slough,  constructed  a  wharf,  and  raised  the  knoll  by  cov- 
ering it  with  sand,  gravel  and  shells  to  the  depth  of  several 
feet.  They  also  drove  piles  between  the  knoll  and  the  bay  to 
protect  the  former  from  the  action  of  the  tides,  and  on  it  built 
a  warehouse  in  1856.  They  also  filled  up  the  gullies  in  the 
ridge  between  the  knoll  and  main  land,  and  have  since  main- 
tained a  road  over  the  same  suitable  for  hauling  freight  to  and 
from  their  warehouse. 

A  part  of  the  land  in  suit  is  covered  and  uncovered  by  the 
flow  and  ebb  through  the  slough  of  the  neap  or  ordinary  tides, 
which  occur  twice  every  twenty-four  hours.  A  still  larger 
part  is  covered  and  uncovered  by  the  flow  and  ebb  of  the 
spring  tides,  which  occur  at  or  about  the  new  and  full  moon. 
The  remainder,  including  the  knoU  and  ridge,  is  not  reached 
by  the  tides,  but  is  all  within  the  segregation  of  swamp  aiid 
overflowed  land  made  at  that  point  by  the  State. 

The  def enda;nt8  obtained  a  patent  from  the  State  on  the  4th 
of  May,  1867,  which  covers  the  land  in  controversy,  and  pur- 
ports to  convey  it  as  swamp  and  overflowed  land. 

After  this  action  was  brought  they  also  acquired  a  one 
thirty-sixth  undivided  interest  in  the  San  Leandro  grant 

In  view  of  the  foregoing  facts  the  Court  below  held  that 
the  defendants  took  nothing  by  their  patent  as  against  the 
plaintiff's  title.    Hence  this  appeal 

From  the  foregoing  statement  it  is  dear  that  there  are  no 
circumstances  connected  with  this  case  which  distinguish  it 
from  the  case  of  Teschemacher  v.  Thompson,  18  CaL  11.  The 
land  in  suit  in  that  case  was  in  all  respects  of  the  same  char- 
acter as  that  involved  in  this,  and  the  titles  of  the  parties  in 
both  cases  are  of  the  same  character  and  come  from  the  seme 
source  respectively.    It  was  there  held  in  substance  that  the 
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transfer  of  the  sovereignty  over  the  oountry  from  the  Mexican 
Govenunent  to  the  United  States  did  not  affect  the  rights  of 
the  inhabitants  to  their  property,  bat>  on  the  contrary,  that 
Buch  rights,  both  by  the  law  of  nations  and  by  the  stipnlations 
of  the  treaty  of  Guadalupe  Hidalgo,  remained  the  same  after 
the  transfer  of  the  sovereignty  as  before,  and  were  to  the  same 
extent  entitled  to  the  protection  of  the  new  sovereign  as  of 
the  former.  That,  under  the  obligations  imposed  by  the  law 
of  nations  and  the  stipulations  of  the  treaty,  the  United  States 
was  bound  not  only  to  recognize  and  respect  perfect  titles  ac- 
quired by  the  inhabitants  of  the  country  under  Mexican  dom- 
ination, but  also  to  recognize  and  respect  such  equitable  claims 
as  had  their  origin  in  the  action  of  the  Mexican  Govemmenty 
hut  were  inchoate  and  imperfect  at  the  date  of  the  succession, 
and  to  take  such  steps  as  might  be  necessary  in  order  to  per- 
fect the  same  as  fully  as  they  would  or  could  have  been  had 
the  sovereignty  of  the  country  remained  unchtmged.  That  the 
obligation  thus  cast  upon  the  Federal  Oovemment  had  been 
performed  through  the  operation  of  the  Act  of  Congress  of  the 
3d  of  March,  1851,  and  subsequent  legislation  creating  a  Board 
of  Conunissioners  and  vesting  them  with  power  to  inquire,  in 
the  appointed  mode,  into  the  validity  of  such  claims  and  to 
admit  or  deny  the  same,  and  in  the  former  event  that  the  pro- 
ceedings so  had  became  the  record  of  the  action  of  the  Govern* 
ment  in  the  premises,  and  as  such  conclusive  upon  the  Govemr 
ment  and  upon  all  persons  claiming  under  ^e  Government 
by  title  subsequent.  This  has  become  the  settled  law  of  this  ■, 
State  and  of  the  United  States  as  recently  determined  by 
the  Supreme  Court  of  the  United  States  in  the  case  of  Beard 
V.  Federy,  decided  at  the  December  term,  1865.  (8  Wallace, 
478.) 

From  the  foregoing  it  results  that  the  State  of  California 
came  into  the  Union  with  her  claim  to  the  lands  within  her 
hordersy  such  as  she  took  by  virtue  of  her  admission  under 
general  grants  to  all  the  States  previously  made  by  the  Fed- 
eral Government,  and  such  as  might  theroaf ter  be  granted  from 
the  same  source,  and  such  as  she  then  acquired  by  virtue  of 
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hep  sovereignty,  subordinate  to  the  prior  equities  of  grantees 
under  the  former  sovereign,  and  bound  by  such  action  as  the 
Federal  Government  might  take  in  ascertaining  and  settling 
such  equities.  In  private  proprietorship  and  in  sovereign 
right  the  United  States  succeeded  the  Mexican  Gbvemment, 
and  in  both  these  respects  California,  so  far  as  she  ac- 
quired any  right  in  either,  succeeded  the  United  States  and 
became  privy  to  the,  latter  in  estate  in  respect  to  all  lands  within 
her  borders,  whether  such  as  may  be  held  in  private  or  sov- 
ereign right  In  this  respect  no  distinction  can  be  made  be- 
tween the  lands  acquired  by  her  through  Federal  grants  and 
such  as  she  took  by  virtue  of  her  sovereignty.  In  respect  to  the 
latter,  as  in  respect  to  the  former,  the  United  States  succeeded 
to  the  title  and  iock  it  upon  precisely  the  same  terms  upon 
which  die  Mexican  Government  held  it  at  the  date  of  the  ces- 
sion. And  so  of  the  State.  If  the  Mexican  Government  had 
made  any  ri^itfuT  disposition  of  lands  which  she  held  as  sov- 
ereign, neither  the  United  States  nor  the  State,  as  succeeding 
sovereigns,  oould  disregard  it  any  more  than  in  the  case  of 
other  lands.  But  by  this  we  do  not  desire  to  be  understood 
as  holding  that  the  Mexican  Government,  or  this  State,  has  the 
same  power  of  absolute  alienation  over  lands  held  in  virtue  of 
their  sovereignty  which  they  have  over  other  lands.  The 
land  which  the  State  holds  by  virtue  of  her  sovereignty,  as  is 
well  understood,  is  sueh  as  is  covered  and  uncovered  by  the 
flow  and  ebb  of  the  neap  of  ordinary  tides.  Such  land  is  held 
by  the  State  in  trust  and  for  the  benefit  of  the  people.  The 
right  of  the  State  is  subservient  to  the  public  ri^ts  of  naviga- 
tion and  fishery,  and  theoretically,  at  least,  the  State  can 
make  no  disposition  of  them  prejudicial  to  the  right  of  the 
public  to  use  them  for  the  purposes  of  navigation  and  fishery, 
and  whatever  disposition  she  does  make  of  them  her  grantee 
takes  them  upon  the  same  terms  upon  which  she  holds  them, 
and  of  course  subject  to  the  public  rights  above  mentioned. 
But  this  restriction  does  not  prevent  her  from  disposing  of 
them  so  as  to  advance  and  promote  the  interests  of  navigation. 
On  the  contrary  such  a  disposition  of  them  would  be  in  keep- 
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isg  mth  the  purposes  of  tfaa  trust  in  whioh  she  holds  them. 
Nor  of  reclaiming  them  from  the  sea,  where  it  can  be  done 
without  prejudice  to  the  public  right  of  nayigatioiiy  and 
applying  them  to  other  purposes  and  uses.  There  are  large 
tracts  of  salt  marsh  lands^  of  which  the  land  in  suit  is  an 
example,  which  are  covered  and  uncovered  by  the  flow  and 
ebb  of  the  neap  tides,  and  therefore  belong  to  the  State  by 
▼irtue  of  her  sovereignty,  which  are  of  no  possible  use  for  the 
purposes  of  navigation,  but  may  be  valuable  for  agricultural 
or  other  purposes  if  reclaimed  from  the  tides.  Such  lands  the 
State  may  undoubtedly  grant  in  private  ownership  for  the 
purposes  of  reclamation  and  use,  for  by  such  a  course  no  right 
of  the  public  to  their  use  for  the  purposes  of  navigation  would 
be  prejudiced.  On  the  contrary,  the  right  of  navigation,  in 
many  cases,  might  be  subserved  by  such  reclamation. 

We  find  no  error  in  the  record,  and  the  judgment  must  be 
affirmed. 

Ordered  accordingly. 


L  STEVENSON  Aim  JAMES  L.  STEVENSON  v.  GEO. 
STEINBERG  aitd  L.  MAYEDR. 

rmiCTAnifo  «f  AppBAifc — vnien,  on  aceooiit  of  tht  InmiflBeleBej  otf  Ihs 
nadertaklikc  on  appeal,  the  appellant  Olei  a  n«w  imdertaklnf  In  tha  SaprMiia 
Conrt,  approyed  by  one  of  the  Jnitleea,  tho  reapoDdeat  cannot  raqoko  tha 
BoreUetf  In  the  ■nbstltnted  undertaking  to  jvatify. 

IDIM.— Tli«  Jnatlce  approvtaig  such  new  undertaking,  whan  called  upon  to 
&pproT«  the  same,  will  aacertatn  by  examination  of  tha  mratlea  that  thcj 
ponen  the  necessary  qnaUflcatlona 

Appsax  from  the  District  Oourt^  Fifth  Judicial  Distrie^ 
Taolunme  County. 

Plaintaffg  recovered  judgment  in  the  Court  below,  and  de- 
fendants appealed 

The  other  facta  are  stated  in  the  opinion  of  the  Court 

Oeorge  Oadwalader,  for  AppeUantsL 

H.  P.  Barber,  for  Respondents* 
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Bj  the  Courts  Oubsxt,  O.  J.: 

At  the  last  January  term  of  this  Court  the  respondent  made 
«  motion  to  dismiss  the  appeal  in  this  case  on  the  ground  that 
the  undertaking  executed  in  the  first  instance  was  not  suffi- 
cient under  the  three  hundred  and  forty-eighth  section  of  the 
Practice  Act.  Upon  inspection  of  the  transcript  of  the  record 
it  was  ascertained  that  the  undertaking  did  not  conform  to  the 
requirement  of  the  statute;  but  the  appellant  having  antici- 
pated the  objection  specified^  caused  to  be  filed  on  the  day 
preceding  that  on  which  the  motion  was  made  an  undertaking 
|{ood  and  sufficient  in  form,,  which  one  of  the  Justices  of  this 
Court  approved  on  the  day  on  which  the  motion  to  dismiss 
was  made,  and  this  appearing  to  the  Court  the  motion  was 
denied,  and  thereupon  the  cause  was  submitted  on  briefs  to 
be  filed.     (Laws  1861,  p.  589,  Sec.  8.) 

On  the  8th  of  February  last  the  respondent  served  upon 
the  appellant's  attorney  a  notice  excepting  to  the  sufficiency 
of  the  sureties  who  executed  the  undertaking  filed  the  day 
preceding  the  making  of  the  motion  to  diFmniss,  After  this, 
on  the  25th  of  February,  the  appellant's  attorney  notified  the 
respondent's  attorney  that  the  sureties  would  justify  before 
the  County  Judge  of  Tuolumne  County  (that  being  the  county 
in  which  the  action  was  tried),  at  Chinese  Camp,  in  said 
county,  on  the  27th  of  the  same  month,  at  an  hour  named. 
The  sureties  did  not  appear  and  justify  at  that  time  or  any 
other,  nor  has  any  other  undertaking  been  given. 

At  the  present  term  of  the  Court  the  respondent  has  moved, 
upon  an  affidavit  showing  the  above  facts,  for  a  dismissal  of 
the  appeal,  which  the  appellant  opposes  on  the  ground  that 
the  approval  of  the  substituted  undertaking  by  a  Justice  of 
this  Court  placed  it  beyond  the  reach  of  exception.  The 
third  section  of  the  Act  of  1861,  entitled  *'An  Act  to  regulate 
appeals  in  this  State"  (Laws  1861,  p.  589),  provides  that  **no 
appeal  shall  be  dismissed  for  insufficiency  of  the  notice  of 
appeal  or  undertaking  thereon;  provided,  that  a  good  an({ 
•nfficient  undertaking,  approved  by  a  Judge  of  the  Supreme 
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Court,  before  the  hearing  upon  motion  to  dismiss  the  appeal 
and  upon  payment  of  such  reasonable  costs  of  the  Court  may 
adjudge/'  We  are  of  the  opinion  the  approval  of  the  under- 
taking substituted  for  the  one  held  insufficient  amounted  in 
fact  not  only  to  a  determination  that  the  undertaking  was 
such  in  form  and  substance  as  the  statute  required,  but  also  of 
its  sufficiency  as  to  the  sureties.  It  may  be  proper  to  remark, 
in  this  connection,  that  at  the  time  this  undertaking  was 
approved  by  one  of  the  Justices  of  the  Court,  we  were  of  the 
impression  that  such  approval  only  extended  to  the  form  of 
tlie  undertaking  and  its  sufficiency  in  the  amount  required  to 
render  the  appeal  effectual;  but  upon  a  more  carefid  exami- 
nation of  the  statute  we  are  satisfied  the  effect  of  such  approval 
was  also  a  determination  that  the  sureties  were  good  and 
sufficient  The  Aot  of  1861  does  not  provide  that  the  appel- 
lant may  except  to  the  sufficiency  of  the  sureties  to  an  under- 
taking substituted  as  therein  specified  in  the  liiode  mentioned 
in  the  three  hundred  and  fifty-fifth  section  of  the  Practice  Act, 
nor  in  any  other  manner;  hence,  the  exception  to  the  suffi- 
ciency of  the  sureties  to  such  undertaking  must  be  held  to 
have  been  entirely  ineffectual.  We  may  further  add  that  we 
recognize  it  to  be  the  duty  of  a  Judge  of  this  Court,  when 
called  upon  to  approve  an  undertaking  proposed  to  be  given 
in  substitution  of  one  executed  in  the  first  instance,  which, 
from  some  cause,  is  or  becomes  insufficient,  to  ascertain,  by 
examination  of  the  sureties,  that  they  possess  the  qualifica- 
tions required  by  the  section  last  referred  to,  as  well  as  that 
the  undertaking  is  in  (he  form  and  amount  prescribed  by  the 
statute.  From  what  we  have  said  on  the  subject  considered, 
it  results  that  the  motion  to  dismisB  the  appeal  must  be  denied, 
and  it  is  so  ordered. 
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MARIE  DB  VIGKES  db  RACOUILLAT,  ETIENE  L.  RA- 
COUTLLAT,  ELIZABETH  VIGNES,  akd  JEANNE 
VIGKES  SIGKE  v.  PIERRE  SANSEVAIN,  JEAN 
LOUIS  SANSEVAIN,  JOHN  E.  RENE,  JEAN  VIG- 
NES,  AND  MANUEL  REQUENA,  Exbcittok  of  thb 
Estate  of  J.  L.  VI6NES,  Deceased. 

Ratification  of  Act  of  ATTOBTnETur  Fact. —  If  the  Court  finds  tt  m.  HxX 
thai  one  person  executed  a  written  Instrument  for  another  ae  hie  attorney 
In  fact,  without  any  power  to  do  so*  hat  that  the  constituent  afterwards  ex- 
pressly rjitlfled  the  act«  the  presumption  will  be  that  the  ratification  was  la 
some  legal  and  sufficient  mode. 

Contract  of  BIabbiisd  Woman.— If  a  married  woman  acquired  property  by 
Inheritance  In  California  before  Its  transfer  to  the  United  States,  her  power 
to  contract  concerning  It  Is  not  goTerned  by  the  Act  of  April  17th,  1850, 
**  defining  the  rights  and  duties  of  husband  and  wife." 

8BPABATB  Pbopertt  OF  WiFic. —  Property  acquired  by  descent  by  a  married 
woman  In  California  before  Its  cession  to  the  United  States,  became  her 
separate  property  under  the  Mexican  law. 

PowKR  OF  Attorket  OF  Marbibd  Woman. —  A  married  woman  may  make  a 
Talld  executory  contract,  by  her  attorney  In  fact,  affecting  her  separate 
estate  acquired  by  her  in  California  before  Its  cession  to  the  United  States, 
and  her  husband  may  be  such  attorney  In  fact. 

Sals  of  Children's  Interest  in  trb  Common  Propbbtt  to  thbib  Fathib. 
—  If  children,  upon  the  death  of  their  mother.  Inherit  one  half  the  common 
property,  a  sale  by  them  of  this  Interest  to  the  father,  even  by  an  Instru- 
ment which  creates  a  right  In  his  favor  against  them  which  he  can  only 
enforce  In  equity.  Is  a  sufficient  consideration  to  aapport  a  promise  Iqr  him 
to  pay  them  for  the  same. 

BiOBT  OF  Alien  to  hold  PaoPEBTt. —  The  quostlon  of  the  right  of  a  aoB- 
resident  alien  to  hold  property,  at  common  law  and  under  the  clyll  law, 
was  a  matter  between  the  alien  and  the  Government,  and  conld  not  be 
called  In  question  In  a  collateral  action  between  indivldnals. 

AOBEBMBNT  BETWEEN  CHILDREN  AND  Fathbb. —  A  clalm  Set  up  by  Children  to 
a  part  of  the  common  property  upon  the  death  of  their  mother,  who  was  a 
non-resident  alien.  Is  a  sufficient  consideration  to  render  valid  an  agreement 
of  compromise  with  their  father,  by  which  they  convey  to  him  and  he 
promises  to  pay  them  a  consideration  therefor. 

OONSTBUCTioN  OF  CoNTBACT. —  The  obJect  to  be  attained  in  the  conatmctloB 
of  a  contract  Is  to  ascertain  from  its  language,  if  possible,  the  intention  of 
the  parties. 

SscoBDiNo  iNSTBUMVNTtf  NOT  SEALED. —  Mortgages  and  eonveyaneea  which  aie 
not  under  seal,  are  not  entitled  to  be  recorded. 

NoTiCK  IMPABTED  BY  Recobdino  Debds. —  The  rccord  of  mortgages  and  con- 
veyances! which  are  not  under  seal,  does  not  impart  notice  to  subaequent 
purchasers  or  encumbrancera. 

■XECOTORT  Contract  fob  Mortgage. —  An  agreement  In  wrlttais,  which  Hf 
Its  terms  makes  a  sum  of  money  due  from  one  to  the  other  chargeable  as  a 
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Itai  QpoB  land,  bat  whlcb  to  nctttaer  tmOer  teal,  n«r  wo  eztevted  or  aeknowl- 
edged  as  to  make  It  a  mortgage  within  the  Act  eoncemlng  eonTeyancee,  wilt 
be  reganied  at  an  executory  agreement  for  a  mortgage,  and  enforced  la 
equity  as  a  apeclflc  lien  npon  the  land,  aa  agalaat  the  peraon  execntlng  and 
strangers  haTlng  actual  notice. 

AouncaRT  Cbsatiko  iNcnioiBaNCB  oh  Laiid.-— An  agreemaat  not  ao  «x- 
eeated  or  sealed  aa  to  make  It  a  mortgage,  signed  bf  both  parties^  which 
proTidea  that  the  purchase  money  of  land  Aall  be  secured  by  the  property 
if  not  sold,  or  by  the  purchaae  money  If  sold.  Is  aa^ancnmhrance  on  tho  land 
u  against  the  party  executing  and  strangera  with  actual  knowledge^  which 
may  be  removed  by  a  aale  and  aabstitited  security  on  the  purchase  money. 

OorEriifT  nr  a  Mobtoaos. —  If  the  mortgagor  covenants  tn  the  mortgage  that 
he  win  pay  and  dlachafie,  whenerur  the  name  beeosnea  dua,  all  lecal  mart* 
gifes  and  Incumbrances,  of  whaterer  nature  and  description,  upon  the  mort- 
gaged property,  of  a  preTlona  data,  the  coreqant  will  make  the  mortgagor 
personally  liable  for  a  sum  due  and  secured  by  an  executory  contract  for  a 
Bwrtgage  not  under  seal  or  recorded.  If  tho  mortgagor  had  actual  notice  of 
It,  and  tho  mortgage  will  become  security  for  the  performance  of  thla 
ceveDant. 

iDDGimrr  Aoaikst  HxacuTaa. —  A  Judgment  agalnat  aa  executor  for  a  do- 
mand  agalnat  the  teatator,  should  direct  that  tho  same  be  paid  la  dua  eooraa 
of  administration. 

Appsal  from  the  District  Court,  First  Judicial  District)  Loe 
Angeles  County. 

The  Court  below  rei^dered  judgment  against  the  defendanta 
Piene  and  Jean  Louis  Sansevain,  and  Bequena,  the  exeentOTy 
but  gave  judgment  in  favor  of  defendant  Bena  The  defend- 
ants against  whom  judgment  was  rendered  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oourb 

Baldwin  £  Felton,  for  Appellants. 

The  plaintiffs  cannot  sue  upon  the  clause  in  the  mortgage 
executed  by  Pierre  Sansevain  and  his  wife,  Paula  Sw  Sansevain, 
to  Jean  Vignes,  because  they  are  not  mentioned  in  said  mort- 
gage, are  not  parties  thereto,  and  have  no  l^al  interest  therein. 
(See  Ohitty  on  Pleading,  VoL  I,  pp.  4,  5.)  The  claims  set  up 
in  the  complaint  have  never  been  allowed  by  the  executor.  He 
has  refused  to  allcfw  them,  and  the  remedy  of  plaintiffs  was 
to  bring  suit  against  him  within'  three  months  from  &e  date  of 
rejection. 


Fdion  A  Eittell,  also  for  Appellants. 
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Arjuunent  for  AppeUanti. 

Whatever  may  haye  been  the  rights  and  equities  as  between 
Jean  Louis  Vignes  and  his  children,  it  seems  to  us  that  the 
plain>  unquestionable  meaning  conveyed  to  any  person  who 
might  become  a  purchaser,  was  that  it  would  be  perfectly  safe 
for  him  to  buy  from  Jean  Louis  Vignes  as  "the  sole  and 
only  proprietor,"  and  that  payment  to  him  would  be  an  entire 
discharge  of  any  and  all  claims.  It  was  certainly  not.  the 
intention  to  merely  give  the  father  power  to  sell  in  his  own 
name  the  interests  of  the  children ;  or  in  other  words,  to  create 
in  favor  of  the  children  a  covenant  running  with  the  land,  and 
obliging  the  purchaser  to  see  to  the  application  of  the  pur- 
chase monkey;  on  the  contrary,  it  seems  to  us  that  the  mean- 
ing was,  as  the  words  imply,  that  in  case  of  a  sale  Jean  Louis 
Vignes  might  sell  as  "sole  and  only  proprietor;**  which  he 
could  not  do  if  the  construction  put  upon  the  instrument  is 
correct. 

We  may  admit  that  the  intention  of  the  parties  to  the  in- 
strument of  March  ISth^  1851,  was,  if  the  Aliso  should  be 
sold,  that  the  amount  coming  to  the  children  should  be 
secured  upon  the  purchase  money;  but  we  do  not  admit  that 
the  purchaser  was  bound  to  see  to  the  secority.  That  was  a 
matter  entirely  between  the  father  and  the  children.  As  long 
as  the  Aliso  remained  in  his  hands  it  was  to  be  r^arded  as 
between  themselves  as  charged  with  the  children's  portions, 
and  if  it  should  be  sold  that  the  money  received  by  the  father 
should  be  charged  in  the  same  manner;  but  that  the  land 
itself  should  be  entirely  free  and  unincumbered.  This  was 
the  way  in  which  Jean  Louis  Vignes  evidently  understood  it 
at  the  time  he  made  the  deed  to  the  Sansevains,  and  the  way 
in  which  the  Sansevains  understood  it^  both  when  they  pur- 
chased and  when  they  afterwards  paid  the  purchase  money. 
It  was  not  ^^T^  &  moment  intended  or  understood  that  the  chil- 
dren, or  any  of  them,  should  have  any  daim,  interest,  or 
equity  as  against  the  purchaser.  The  purchaser  was  to  know 
no  one^  in  his  purchase  but  the  father,  as  the  "  sole  and  only 
proprietor."  It  was  the  father  and  not  the  purchaser  who 
guaranteed  the  ehildren's  poartioiia^  and  his  guarantee^  far  fr<»D 
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being  a  charge  upon  the  land,  was  eqpreedj  left  to  be  gireii 
when  and  how  he  thought  proper. 

7.  B.  Howard,  for  Bespondenta. 

If  the  inatmment  of  1851  is  not  good  on  tbe  part  of  Mr« 
Vignes  aa  a  mortgage,  it  will  operate  as  an  agreement  to  make 
t  mortgage,  and  a  Cotlrt  of  equity  will  reform  it  and  enforce 
ft  accordingly,  as  complaint  prays  the  appropriate  relief.  {Dal- 
tan  V.  Warschauer,  21  CaL  626;  12  Cal.  576.)  There  can 
be  no  doubt  that  an  agreement  for  a  mortgage  is  an  incum- 
brance, if  not  technically  a  mortgage.  (2  Hilliard  on  Beal 
Property,  397-418.)  The  property  in  the  hands  of  Mr.  Vignes 
was  a  trust  to  pay  the  debt  to  his  children,  and  extended 
to  the  proceeds  as  well  as  to  the  property.  (2  Hilliard,  397.) 
The  purchaser  was  bound  to  look  to  the  application  of  the 
irarchase  money.  (2  Story's  Eq.,  Sec.  1,127.)  The  instru- 
ment of  1851  expressly  declares  that  in  case  of  sale  the  mort- 
gage shall  extend  to  ^e  proceeds  of  the  sale.  The  purchase 
money  was  therefore  as  much  bound  as  the  property  itself. 
Thd  rig^t  to  sell  was  only  a  privilege  granted  for  the  accom- 
modation of  the  debtor,  if  indeed  it  existed  without  the  re- 
lease of  the  mortgage.  The  power  to  sell  is  coupled  with  the 
dnty  to  secure  the  debt  on  the  purcase  money,  {Wormly  v. 
yfomh/j  8  Wheaton,  421.)  The  debt  mentioned  being  specific 
in  its  nature  comes  within  the  principle  of  the  cases  requiring 
the  purchaser  of  property  thus  charged  to  look  to  the  applioa- 
ti(m  of  the  purchase  money. 

By  the  Court,  Sawybb,  J. : 

Jean  Louis  Vignes,  a  citizen  of  Prance,  came  to  California 
about  the  year  1827,  and  settled  at  Los  Angeles,  where  he 
resided  till  his  death,  in  January,  1862.  He  left  in  Prance  a' 
wife  and  four  children,  Marie,  Elizabeth,  Jeanne,  and  Jean. 
The  wife  of  Vignes  died  in  France  about  the  year  1848,  hav- 
ing never  been  in  this  country.  Said  Vignes,  at  the  time  of 
tb  death  of  his  wife,  owned  a  tract  of  land  in  Loe  Angeles, 
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t$XM  **  Alieoy"  which  lie  piirchksed  during  his  resideuoe  in 
A«t  plaoe.  Marie,  one  of  {he  childi^n^  is  the  wife  of  plaintiff, 
R  Ik  Baoouillat  Marie  and  Elizabeth  have  never  been  in 
California.  After  the  death  of  Madame  Yignes,  the  children 
insisted  that  the  property  thus,  acsquired  by  said  Jean  Louis 
Vignes,  including  the  said  "Aliso/*  was  common  property 
under  the  laws  of  Mexico,  and  accordingly  set  up  a  claim  to 
one  half,  as  heirs  of  theiir  mother.  C(r  the  ISth  of  March, 
18S1,  while  said  Vignes  was  still  in  possession  of  the  **  Aliso" 
property,  for  the  purpose  of  settling  their  claims,  an  instru- 
ment in  writing,  in  the  French  language,  was  executed  by  the 
father,  said  Jean  Louis  Vignes,  and  two  of  the  children, 
Jeanne  and  Jean,  and  by  Racouillat,  claiming  to  act  by  virtue 
of  a  power  of  attorney  on  behalf  of  the  other  two — his  wife, 
Marie^  and  Elizabeth.  The  following  is  a  translation  of  the 
material  portions  of  said  instrument: 

**  Agreement  holding  the  place  and  stead  of  a  settlement  and 
liquidation  concerning  the  estate  (Vheriiage:  inheritance)  of 
Mrs.  Vignes,  wife  and  mother  of  the  parties  in  interest  (o 
interesses)  hereafter  (named) : 

'''Artice  1.  Mr.  Vignes  regulates  (regie:  adjusts,  disposes 
of,  settles)  the  part  of  the  first  quarter  as  follows: 

*'Mrs.  Racouillat,  bom  Vignes,  Marie; 

''Miss  Elizabeth  Vignes,  Sister  Catharine  of  the  Angels; 

"Mrs.  Widow  Signe,  bom  Vignes,  Jeanne; 

''Mr.  Vignes,  John; 

''  To  each  one  the  sum  of  three  thousand  dollars,  to  be  paid 
and  received  (a  recevoir)  pursuant  to  the  agreement  made 
between  the  said  Mr.  Vignes  and  each  one  of  his  children 
hereinafter  named* 

"Art  2.  For  the  second  quarter  of  which  Mr.  Vignes  is 
usufructuary  (vsufrviier)  oach  one  of  the  heirs  shall  receive  a 
sum  of  five  thousand  five  hundred  dollars,  either  after  or  before 
his  decease,  if  he  thinks  it  possible  (sil  Is  juge  possibh:  as  he 
diinks  best — deems  possible  in  his  own  judgment)  and  the 
total  6u;m  shall  be  guaranteed  (sera  garantie  ^ur:  warranted 
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by,  secured  by,  made  good  by),  the  property  in  the  'I^eblo, 
called  the  'Aliso/  if  he  does  not  sell  it,  or  by  the  conaideration 
money  {prix  £  acguUition:  price  of  tiie  purchase)  if  he  doee 
sell  it 

^Art  8.  The  acceptation  of  these  conditions  (V  acceptation 
de  €€8  condiiiana:  execution  of  this  instrument  or  agreement) 
eztingaifiheB  (etieni:  annuls,  renders  void)  all  rights,  holds  the 
place  and  stead  of  a  final  settlement  (liquidation:  liquidation) 
confers  on  Mr.  Vignes  all  the  rights  enjoyed  by  (devolu: 
escheated  to,  devolving  on)  a  sole  and  only  proprietor,  and 
grants  him  the  right  (permet:  allows  him)  to  act  in  that 
capacity,  either  in  the  presence  or  absence  (soit  en-soii:  as 
wdl  as)  of  the  said  heirs  or  representatives,  subject,  however, 
to  his  complying  with  (se  conformant  a)  the  guaranty  (guar- 
antie:  security)  stipulated  for  the  sum  allowed  {accardee:  ae- 
corded,  admitted,  conceded.)'' 

This  instrument  was  lu^knowledged,  though,  perhaps^  not 
in  due  form,  deposited  with  the  Eecorder  of  Los  Angeles 
County  for  record,  and  by  him  copied  into  ''Book  B"  of 
deeds  and  mortgages.  At  the  time  of  the  execution  of  the 
said  instrument,  Racouillat  had  an  instrument  in  writing,  duly 
executed  and  acknowledged  by  his  wife,  Marie,  and  purport- 
ing to  be  a  i>ower  of  attorney.  Ko  jMwer  of  attorney  firbm 
Elizabeth  was  proved,  but  the  Court  finds  that  ''the  ratifica- 
tion of  the  said  acts  of  her  attorney  has  been  established  by 
the  express  ratification  of  the  said  Elizabeth,  and  by  a  recep- 
tion from  J.  L.  Vignes  of  a  portion  of  the  consideration  money 
through  her  agent,  Madame  Signe.'^ 

On  the  8d  day  of  April,  1855,  said  Jean  Louis  Vignes  ez^ 
ented  and  delivered  to  the  defendants,  Pierre  and  Jean  Louis 
Sansevain,  a  conveyance  of  the  said  "Aliso'^  property,  with 
covenant  of  warranty  of  title,  and  "that  the  said  premifaes 
were  free  and  clear  of  all  incumbrances  of  what  nature  or 
kind  soever,  for  the  consideration  of  forty  thofusand  dollars, 
which  was  receipted  by  the  said  Vignes,  and  colisisted  in. part 
of  the  sums  secured  by  the  mortgage  next  hereinafter  men- 
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tione<L''  To  secure  the  payment  of  a  part  of  the  purchase 
money,  the  said  SanseYains  executed  and  delivered  to  said 
Yignes  a  mortgage,  bearing  the  same  date  as  the  deed  of  con- 
veyance, which  contained  the  conditions  and  covenants  here- 
inafter fully  cited  in  the  course  of  this  opinion.  Said  deed 
and  mortgage  were  duly  adknowledged  and  soon  after  re- 
'corded.  At  the  date  of  said  deed  and  mortgage,  both  of  said 
defendants,  Sansevain,  had  actual  notice  of  such  instnunent 
executed  by  Vignes  and  his  said  children-  At  the  said  time 
there  was  also  a  mortgage  of  record  for  three  thousand  dollars, 
executed  by  said  Jean  Louis  Vignes  in  favor  of  Tobi  &  Schles- 
singer,  upon  said  "Aliso"  property,  which  was  subsequently 
paid  at  maturity  by  said  Sansevains.  In  the  summer  and  fall 
of  1855,  said  Elizabeth,  Jeanne  Vignes  Signe,  and  said  Racon- 
illat  were  informed  of  said  sale  and  mortgage.  Afterwards,  in 
1855,  Racouillat  received  from  said  Sansevains  fifteen  hundred 
dollars,  and  in  the  years  1857  and  1858  Madam  Jeanne  Vignes 
Signe  received  two  thousand  four  hundred  dollars,  partly  for 
herself,  and  partly  for  her  father,  and  in  1858  three  thousand 
dollars  more  for  herself  —  the  last  named  sum  being  the  sum 
mentioned  in  the  said  instrument  of  March  18,  1851,  as  com- 
ing to  her  —  with  the  knowledge  on  the  part  of  said  several 
parties,  that  the  said  several  sums  were  paid  on  account  of 
said  Vignes,  out  of  the  annuity  reserved  to  him  by  said  mort- 
gage on  the  '^  Aliso  "  property.  Manuel  Eequena  is  the  e^ec- 
iitor  named  in  the  will  of  said  Jean  Louis  Vignes. 

After  the  death  of  Vignes,  the  father,  the  said  children, 
Marie,  Elizabeth  and  Jeanne,  severally  presented  to  Sequena, 
executor,  as  daims  against  the  estate  of  Vignes,  the  several 
sums  of  five  thousand  five  hundred  dollars,  mentioned  in  the 
second  article  of  said  instrument  of  March  18, 1851,  as  coming 
to  them  respectively  —  the  said  sums  having  never  been  paid  — 
which  claims  were  rejected.  Thereupon  the  claimants  com- 
menced this  suit  against  Eequena,  executor,  the  two  Sanse- 
vains, Bene,  and  their  brother  Jean  Vignes  —  the  latter  having 
been  made  defendant  because  he  refusd  to  join  as  plaintiff. 

The  first  question  to  be  disposed  of  relates  to  the  execution 
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of  the  said  agreemeiiit  of  compromise  of  March  18th,  1851, 
between  Yignes  and  his  children.  It  ia  claimed  that  this  was 
designed  hy  Yignes  to  be  a  settlement  of  the  whole  matter; 
that  it  is  not  a  valid  agreement  as  to  one,  nnless  it  is  binding 
on  all  of  the  ostensible  parties;  that  Bacouillat  had  no  author- 
ity to  act  for  Madame  Raconillaty  his  wife,  or  for  Elizabeth, 
whom  he  professed  to  represent  as  attorney;  that  his  act  on 
their  behalf  is  void  for  want  of  power,  and  the  agreement  not 
binding  upon  them;  and  that,  for  want  of  ezecntion  on  their 
pert,  the  instrument  is  void  as  to  all. 

The  Court  found,  as  we  have  seen,  by  the  statement  of 
facts  already  given,  '*  that  the  ratification  of  the  said  acts  of 
her  attorney  has  been  established  by  the  express  ratification 
of  the  said  Elizabeth,  and  by  a  reception  from  J.  L.  Yignes  of 
a  portion  of  the  consideration  money,"  etc    There  was,  then, 
an  "  express  ratification  '*  by  her,  as  wpU  as  a  ratification  by 
implication.    This  is  a  fact  found  in  the  case.    The  mode,  or 
form  in  which  this  express  ratification  was  accomplished  is  not 
stated;  but  it  must  be  presumed,  in  favor  of  the  correct  action 
of  the  Court,  nothing  to  the  contrary  appearing,  that  it  was 
hi  some  legal  and  sufficient  mode.     If  a  ratification  by  a 
written  instrument  is  required,  such  ratification,  under  the 
findings  and  judgment,  must  be  presumed  to  have  been  shown. 
!niis  disposes  of  the  objection  so  far  as  Elizabeth  is  concerned. 
Marie  Yignes — ^Madam  Racouillat — ^was  a  feme  covert,  mar- 
ried about  the  year  1829,  still  residing  in  France,  and  who 
had  never  been  in  California.    Her  interest,  if  she  had  any  — 
her  claim  as  heir  to  her  mother  —  accrued  in  1848,  long  before 
the  transfer  of  California  to  the  United  States.    Her  right  in 
the  "Aliso "  properly,  whatever  it  was,  accrued  under  the 
Mexican  law.    It  was,  therefore,  so  far  as  her  power  to  con- 
tract concerning  it  is  involved,  not  governed  by  the  Act  of 
April  17th,  1850,  "  defining  the  rights  and  duties  of  husband 
and  wife.**     (Ingoldsly  v.  Juan,  12  Cal.  664;  Bodley  v.  Per- 
ffu^son,  30  Cal.  611.)     The  latter  case  has  been  decided  since 
the  re-argument  in  this  case  was  ordered,  and  by  its  aid  we 
Bhall  be  able  to  solve  the  question  now  under  consideration, 
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without  discussing  the  many  other  embarrassing  questions 
l)efore  suggested  in  the  case.  Madame  iRacouillaty  under  the 
Mexican  law^  was  empowered,  at  leasts  with  the  consent  and 
assistance  of  her  husband^  to  contract  with  respect  to  her 
separate  estate,  whether  real  or  personal  And  her  interest  in 
the  "  Aliso  *'  property,  whatever  it  was,  was  separate  estate. 
This  power  continued  after  the  transfer  of  the  sovereignty  to 
the  Uiuted  States,  and  after  the  establishment  of  the  State 
Government  and  the  adoption  of  a  new  system  of  laws,  unless 
there  was  some  limitation  put  upon  the  power  by  the  new 
statutes.  The  only  statutes  relating  to  the  subject  brought 
to  our  notice,  are,  the  Act  "  concerning  conveyances,"  passed 
April  16th;  the  Act  ^'definmg  the  rights  and  duties  of  hus- 
band and  wife,"  passed  April  17th;  the  "Act  adopting  the 
common  law,"  passed  April  13  th;  and  the  Statute  of  Frauds, 
passed  April.  19th;  1850.  The  Act  defining  the  rights  and 
duties  of  husband  and  wife,  we  have  already  seen,  has  no 
application.  In  Bodley  v.  Ferguson  we  held,  that  the  provi- 
sions of  the  Act  concerning  conveyances  do  not  apply  to  eocecu- 
lory  contracts  concerning  real  estate,  and  that  such  a  contract 
with  respect  to  the  separate  estate  of  the  wife,  so  far  as  the 
I»:ovisions  of  that  Act  are  concerned,  need  not  be  executed  by 
a  married  woman  with  the  formalities  prescribed  by  the  Act 
We  also  held  that  a  contract  of  conveyance,  accompanied  by 
a  conveyance  so  defectively  executed  as  not  to  pass  the  legal 
.title,  and  a  part  performance,  might  still,  in  equity,  be  good 
as  a  contract  to  convey,  and  might  be  enforced  by  a  judgment 
for  specific  performance.  The  Act  adopting  the  common  law 
as  the  rule  of  decision,  except  so  far  as  it  might  be  repugnant 
to^  or  inqonsistent  with,  the  Constitution  of  the  United  States^ 
or  the  Constitution  of  the  State  of  California,  conceding  it  to 
have  any  bearing  upon  the  question,  is  not  inconsistent  with 
the  power  of  the  wife  to  make  a  valid  contract  with  respect 
to  her  separate  estate  in  the  form  adopted.  It  is  well  settled 
in  England,  and  the  older  States,  that  unless  especially  re- 
strained by  the  instrument  under  which  the  separate  estate  is 
acquired,  a  .married  woman,  in  equity,  could  deal  with  hei- 
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separate  estate  as  ti  feme  sole — that  it  being  opoe  established 
that  a  wife  mi^t  enjoy  separate  estate  as  a  feme  sole,  the  laws 
of  property  attached  ta  this  new  estate,  and,  as  part  of  such 
law,  the  power  of  alienation  belonged  to  the  wife.  (Maclay 
V.  Love,  25  CaL  379;  Tale  v.  Dederer,  18  N.  Y.  267-70,  277; 
22  N.  Y.  452 ;  Jaques  v.  Methodist  Episcopal  Church,  17  John. 
578-9,  585;  Ttdlett  v.  AtTnstrong,  1  Bev.  21-2,  82;  4  My. 
and  Cr.  393,  405;  Baggett  v.  Meeux,  1  PhiL  628.)  The 
interest  of  Madame  Raconillat  vested  under  the  Mexican  law, 
and  was  separate  estate.  It  was  protected  as  such  by  the 
treaty  of  cession,  and  by  Article  XI,  section  fourteen  of  the 
Constitution,  and,  as  we  have  seen,  no  law  affecting  her  power 
to  make  an  executory  contract  concerning  it  had  been  passed. 
The  agreement  in  question,  if  it  had  been  executed  by  the  wife 
in  person,  would,  at  least,  have  been  valid  in  equity,  as  an 
executory  contract  for  disposing  of  her  interest  in  tfie  land, 
and  as  such  would  not  be  within  the  provisions  of  the  Act 
concerning  conveyances,  as  we  held  in  Bodley  v.  Ferguson,  or 
repugnant  to  the  common  law,  so  far  as  it  was  at  the  time  in 
force  in  this  State,  and  certainly  not  within  the  Statute  of 
Frauds.  If  the  wife  could  herself,  in  person,  make  a  valid  con- 
tract affecting  her  separate  estate,  we  see  no  reason,  indepen- 
dent of  any  statutory  restriction,  why  she  might  not  do  it  by 
attorney,  or  why  the  husband  might  not  be  the  attorney.  It 
was  held  that  a  married  woman  might  charge  her  separate  estate 
"in  person,  or  by  her  legally  authorized  agent,"  in  North  Am. 
Coal  Co.  V.  Digelt,  7  Paige,  14;  and  this  ruling  was  affirmed 
on  writ  of  error.  (20  Wend.  572.)  The  authorities  cited 
from  our  own  reports  to  the  contrary,  by  the  appellant,  are 
all  based  upon  the  statute  concerning  conveyances,  and  the 
Act  defining  the  rights  and  duties  of  husband  and  wife,  already 
<v)n8idered,  and  are  therefore  inapplicable. 

The  Court  finds  that  Eacouillat  acted  under  a  power  of 
attorney  from  his  wife,  **  duly  acknowledged "  and  "  duly  cer^ 
tified,^'  The  instrument  of  March  13th,  1851,  was  therefore 
executed,  at  the  time  it  bears  date,  by  all  the  parties  except 
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Elizabeth^  and  the  execution  on  Iier  behalf  was  adopted  by  a 
aubsequent  "expresa  ratification*'  and  a  reception  of  a  por- 
tion of  the  consideration  money.  The  instrument  thus  exe- 
cuted and  adopted  created  a  right  in  favor  of  the  father  as 
against  all  the  children^  which  could  be  enforced,  at  least  in 
equity,  if  not  at  law,  and  there  was  a  valuable  and  sufficient 
consideration  for  his  promise  to  pay  to  his  children  the  several 
sums  specified  in  the  agreement  to  be  paid  to  them  respec- 
tively, so  far,  at  least,  aa  the  terms  and  execution  of  the  agree- 
ment are  concerned. 

But,  it  is  said,  that  the  mother  was  a  non-resident  alien,  and 
could  not  acquire  any  estate  in  common  with  her  husband, 
under  the  laws  of  Mexico;  that  the  children  could  inherit 
nothing  from  the  mother  in  whom  there  was  nothing  to 
inherit;  that  two,  at  least,  are  non-resident  aliens,  and,  on 
that  ground,  are  incapable  of  inheriting;  that  there  was  noth" 
ing  valuable  to  constitute  the  basis  of,  or  furnish  a  considera- 
tion for,  a  contract;  and  that  the  agreement,  therefore,  is 
nudum  pactum.  Under  the  view  we  take,  it  is  unnecessary  to 
ascertain  the  exact  status  of  the  wife  under  the  Mexican  law 
with  reference  to  this  property,  or  the  precise  nature  of  the 
estate  which  the  children  took,  if  any,  as  heirs  of  the  mother; 
or,  whether  a  non-resident  alien  could  inherit  The  question 
as  to  the  rights  of  a  non-resident  alien  to  hold  property  at 
common  law,  and,  as  we  understand  it,  under  the  civil  law, 
was  a  matter  between  the  alien  and  the  Government,  and 
could  not  be  called  in  question  in  a  collateral  proceeding 
between  individuals.  The  proceeding,  at  common  law,  to 
divest  an  alien  of  property  purchased,  is  by  an  inquest  of 
office;  and,  till  office  found,  an  alien  may  hold  real  estate. 
Under  the  civil  law  there  was  some  analogous  proceeding. 
(Ramirez  v.  Kent,  2  Cal.  560;  People  v.  Folsom,  6  CaL  378; 
Merle  v.  Mathews,  26  Cal.  477.)  There  was,  in  this  instance, 
a  claim  set  up  by  the  children  against  the  father,  as  heirs  of 
the  mother,  to  one  half  the  property  acquired  during  the  nuu^ 
riage  under  laws  recognizing  a  community  of  interests,  had 
the  wife  actually  followed  the  husband  to,  and  resided  with 
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him  in,  California.  Whether  the  domicil  of  the  hnaband  was 
r^rded  in  such  a  case  as  the  domicil  of  the  wife,  by  the 
Mexican  law,  we  need  not  now  inquire.  The  least  that  can 
be  said,  is,  that  a  well  grounded  controrersj  had  arisen  which 
might  require  years  of  expensive  litigation  to  settle.  But  the 
husband  seems,  from  the  recitals  of  the  agreement,  to  have 
recognized  the  right,  and  it  is  expressly  stated  that  the  agree- 
ment is  to  hold  ''the  place  and  stead  of  a  settlement  and 
liquidation  concerning  the  estate  of  Mrs.  Yignes,  wife  and 
mother  of  the  parties  in  interest/'  We  think  the  claim  made 
and  admitted  or  contested,  as  the  fact  may  have  been,  was 
sufficient  to  form  the  subject  matter  of  a  valid  agreement  of 
compnHnise,  and  that  the  agreement  actually  entered  into  is 
not  void  on  the  ground  claimed. 

The  next  point  for  consideration  is  the  construction  of  the 
agreement;  and  the  great  difficulty  in  this  branch  of  the  case 
arises  from  the  fact  that  the  parties  are  French,  who  had  been 
edneated  in  a  different  language,  and  were  accustomed  to  m 
different  system  of  laws  from  that  which  prevailed  at  the  time 
when  the  agreement  was  made,  and  by  which  it  must  be  con- 
stmed.  We  have  before  had  occasion  to  remark  that,  in 
many  instances,  it  is  impossible  to  translate  an  agreement 
made  in  one  language  by  parties  speaking  that  language  alone^ 
into  another,  so  as  to  convey  to  those  speaking  the  latter  lan- 
guage, only,  the  precise  idea  intended  to  be  expressed  by  the 
parties  to  such  agreement  In  the  present  case  the  agree- 
ment in  French,  when  translated  into  English,  does  not,  by 
any  means^  express  the  contract  of  the  parties  in  the  form  or 
terms  that  would  be  used  by  any  party  accustomed  to  the 
common  law  in  reducing  the  same  contract  to  writing  in  the 
English  language.  Nor  it  it  to  be  expected  that  it  would. 
But  the  object  of  construction  is  to  ascertain,  if  possible,  from 
the  language  used,  the  intention  of  the  parties.  In  this 
instance,  although  the  form  of  expression  in  not  such  as  would 
have  been  adopted  by  one  using  the  English  language  in 
draftinir  a  common  law  document,  we  think,  upon  a  careful 
new  of  the  whole  instrument,  there  can  be  little  doubt  as  to 
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:wliat  was  reallj  contempiated.  The  amount  to  be:  paid  by 
Mr.  Yi^es  to  his  children  was  fixed  by  the  agreement  The 
amount  to  be  paid  for  one  half  the  mother's  share  — '^  the  first 
quarter  '^  [of  the  whole  estate]  —  as  expressed  in  the  instru- 
menty  was  due  at  onoe^  as  there  is  no  time  specified.  The 
remaining  sums  of  five  thousand  five  hundred  dollars  each  for 
the  other  half,  or  '^  second  quarter/*  Mr.  Vignes  was  to  have 
the  use  of,  if  he  desired,  and  they  were  to  be  payable  during 
life,  or  after  his  death,  at  his  option*  The  amount  was  doubt- 
less made  larger  in  consequence  of  the  postponement  of  the 
time  of  payment*  It  was  further  provided  that  ^^the  total 
sum  shall  be  guaranteed  by  (warranted  Jby,  secured  by,  made 
good  by)  the  property  in  the  pueblo  called  the  'Aliso,'  if  he 
does  not  sell  it;  or  by  the  consideration  money  (price  of  pui^ 
chase)  if  he  does  sell  it"  These  were  the  acts  to  be  per- 
formed by  Vignes,  and  the  rights  acquired  by  the  children. 
On  the  other  hand,  ''the  acceptation  of  these  conditions 
(execution  of  the  instrument  or  agreement)  extinguishes  all 
rights  [of  the  chUdren],  holds  the  place,  and  stead  of  a  final 
settlement,  confers  on  Vignes  all  the  rignts  enjoyed  by  (de- 
volving on)  a  sole  and  only  proprietor,  and  grants  him  the 
right  to  act  in  that  capacity  either  in  the  presence  or  absence 
of  the  said  heirs,  or  their  representatives,  subject,  however,  to 
his  complying^  with  the  guarantee  stipulated  for  the  sum 
allowed.'*  These  are  the  rights  conferred  on  the  father.  We 
have  little  doubt,  after  a  careful  examination  of  this  language, 
that  it  was  the  intention  of  the  parties  to  make  the  total  sum 
provided  for  in  the  second  article,  at  least,  chaigeable  as  a 
lien  upon  the  land,  so  long  as  it  should  remain  unsold,  and 
the  property  of  the  father;  and,  in  case  he  should  sell  it,  that 
he  should  secure  it  in  some  mode  on  the  purchase  money. 
Had  the  father  died,  still  owning  the  land,  we  think,  under 
the  terms  of  this  agreement,  the  said  sums  due  would,  by  vir- 
tue of  the  agreement,  have  continued  to  be  a  lien  upon  the 
property.  But  it  was  not  contemplated  that  the  Hen  should 
be  an  obstacle  inr  the  way  of  a  sale',  and  it  was  presided  that 
the  rights  of  the  heirs  should  be  extinguished,  and  that  Vignes 
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should  eseieiae  all  the  T^te  of  a  wde  ^prietor  an^  act  in 
that  eapacity  either  in  the  presence  or  abeence  of  the  heiiB  or 
their  representatiyeS)  snl^ect  to  his  eomplying  with  the  guar- 
antee —  that  is  to  say,  that  if  he  should  exercise  the  rights  and 
powers  of  a  sole  proprietor  and  sell  the  land,  and  thereby  dis- 
eharge  it  from  the  Uen,  it  most  h^  on  the  condition  that  the 
moneys  due  the  children  under  the  agreement  be  at  the  same 
time  secured  on  the  purchase  money.    This  is  manifestly  the 
intent  of  the  parties  to  the  agreement' to  be  gathered  from  the 
tenns.    But  ^e  instrument  is  not  under  seal,  and  as  to  Mrs. 
Racoiullaty  at  least,  is  not  executed  and  acknowledged  so  as 
to  make  it  a  mortgage  or  conveyance  within  the  provisions  of 
the  Act  concerning  conveyances;  nor  is  it  entitled  to  record; 
nor,  being  copied  into  the  reoords^  does  it  impart  notice  to 
subsequent  purchasers  or  incumbrancers.    Still,  in  equity,  the 
mstrument  would  be  regarded  as  an  executory  agreement  for 
a  mortgage,  or  a  seenrily  in  pursuance  of  the  intentions 
ez{»essed,  and  in  a  Ck>urt  of  equity  it  would  be  held  to  be, 
and  enforced  as  a  specific  lien  upon  the  land.    We  so  held  at 
the  last  term,  in  Daggett,  adfnirmtratar  v.  Bankin,  81  CaL  821. 
In  that  case  we  said:  ''  The  doctrine  seems  to  be  well  estab- 
lished that  an  agreement'  in  writing  to  give  a  mortgage,  or  a 
mortgage  defectively  executed,  or  an  imperfect  attempt  to  cre- 
ate a  mortgage,  or  to  appropriate  specific  property  to  the  dis* 
eharge  of  a  particular  debt,  will  create  a  mortgage  in  equity; 
or  a  specifie  lien  on  the  property  so  intended  to  be  mortgaged. 
(1  Am.  Lead.  Cases  in  Eq.  510;  Howe's  Case,  1  Paige,  125.) 
The  maxim  of  equity  upon  which  this  doctrine  rests^  is,  that 
equity  looks  upon  things  agreed  to  be  done  as  actually  per- 
fonned;  the  meaning  of  which  is,  that  equity  will  treat  the 
subject  matter  as  to  collateral  consequences  and  incidents  in 
the  same  manner  as  if  the  final  acts  contemplated  by  the  par- 
ties had  been  eoceented  exactly  as  they  ought  to  have  been. 
(8to.  Bq.  Jnr.,  Sees.  64,  7flO;  Willard's  Eq.  298-9,  422.)'' 
This  covers  the  point     The  agreement,  then,  in  equity,  con- 
stituted a  lien  upon  the  premises,  as  against  the  father,  while! 
remained  unsold,  which  would  be  enforced  as  against 
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him,  and  by  which  strangers  having  aotnal  notice  would  be 
affected.  It  was  an  incmobrance  on  the  land  which  might  be 
removed  by  a  sale  and  substitated  security  on  the  purchase 
money. 

On  the  ?d  of  April;  1855,  Jean  Louis  Yignes,  the  father, 
conveyed  the  said  ^' Aliso  *'  properly  to  the  defendants,  Pierre 
and  Jean  Louis  Sansevain,  with  a  covenant  ^^that  the  said 
premises  were  free  and  dear  of  aU  incumbrances  of  what 
nature  or  kind  soever ''  as  we  hare  seen,  and  said  defendants 
Sansevains,  ^'to  secure  the  payment  of  part  of  the  purchase 
money  of  said  property/'  mortgaged  the  same  back  by  deed 
of.  mortgage  bearing  the  same  date,  duly  admowledged  and 
recorded.  Said  mortgage  contained  the  following  covenants, 
viz:  **  This  grant  is  intended  as  a  security  for  the  payment  of, 
to  the  parly  of  the  second  part,  as  follows,  to  wit:  That  the 
parties  of  t^e  first  part  agree  and  promise  to  pay  to  the  patty 
of  the  second  part  the  sum  of  two  thousand  five  hundred  dol- 
lars each  and  every  year  during  the  natural  life  of  the  said 
party  of  the  second  part,  said  sum  to  be  paid  at  such  time 
during  each  and  every  year  as  the  said  party  of  the  second 
part  may  request.  That  the  said  parties  of  the  first  part  will 
also  give  to  Uie  said  party  of  the  second  part  the  use,  free  of 
rent  or  charge,  of  the  north  wing  of  the  building  on  the  prem- 
ises aforesaid,  and  the  ^orangery'  or  inclosure  in  the  rear 
thereof,  during  the  period  of  the  natuitd  lifetime  of  the  said 
party  of  the  second  part  That  the  said  parties  of  the  first 
part  will  also  give  to  the  said  party  of  the  second  part  the  full, 
free  and  unlimited  privilege  to  pass  and  repass  over  and  about 
and  upon  any  of  the  premises  aforesaid.  That  the  said  party 
of  the  first  part  will  give  and  pay  to  Jean  Vignes,  son  of  the 
party  of  the  second  part,  during  the  natural  life  of  the  siud 
Jean  Yignes,  the  annual  sum  of  eight  hundred  francs,  when- 
ever and  wherever  they  may  be  thereunto  requested,  and  also 
pay  the  expenses  of  a  passage  for  the  said  Jean  Yignes  to 
Prance,  and  that  the  said  parties  of  the  first  part  will  abo  pay 
and  dischaxge  all  legal  mortgages  and  incumbrances,  of  what- 
ever nature  and  description,  upon  the  aforementioned  and 
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described  property,  at  and  previous  to  the  present  date,  when- 
ever the  same  shall  become  due." 

At  *^  the  time  of  the  execution  and  ddivery  of  the  deed  last . 
aforesaid  ( Yignes  to  Sansevain)  and  of  the  mortgage  fr(»n  de- 
fendants Sansevaing  to  Vignes,  both  of  the  said  Sansevains  had , 
actual  notice  of  the  instrument  in  FretLoh,  marked  ^Exhibit. 
D'"  —  tiie  said  agreement  of  March  ISth,  1851^  between  said 
Yignes  and  his  children. 

At  the  time  of  the  execution  of  said  mortgage  by  said  San- 
sevains to  Yignes,  there  waa  also  duly  recorded  in  the  office  of ; 
the  Beoorder  of  Los  Angeles  County  a  mortgage  upon  said 
''Aliso"  property,  executed  by  said  Jean  Louis  Yignes  to 
Tobi  &  Schlessinger,  to  secure  the  payment  of  the  sum  of  three 
thousand  dollars  and  interest^  which  was  subsequently  paid  at 
maturity  by  said  Sansevains.  These  are  the  only  incum- 
brances upon  said  property  at  that  time,  discloeisd  by  the 
record. 

The  next  question  in  order  is  whether,  upon  this  state  of 
facts,  the  lien  provided  for  in  said  agreement  of  Mai-ch  18, 
1851,  between  Yignes  and  his  children,  is  a  legal  incum- 
brance, within  the  meaning  of  the  term,  as  used  in  the  oondi- 
tioa  of  the  mortgage  from  the  Sansevains  to  Yignes,  which 
they  expressly  covenanted  to  pay,  and  for  which  they  thereby 
became  personally  liable.  We  are  satisfied  that  it  is.  There 
appears  to  have  been  at  the  time  but  one  other  incumbrance ; 
and  the  covenant  does  not  refer  in  express  terms  to  that  par^ 
ticular  mortgage  to  Tobi  &  Schlessinger,  as  we  should  naturally 
expect  it  would,  if  the  intention  had  been  to  limit  the  cove- 
nant to  that  incumbrance;  but,  on  the  contrary,  the  covenant 
is  that  they  (the  Sansevains)  ''will  also  pay  and  discharge 
aU  legal  mortgages  and  incumbrances  of  whatever  nature  and 
descrifftion  ♦  *  of  and  previous  to  the  present  date."  This 
language  is  certainly  sufficiently  comprehensive  to  include 
everything  in  the  nature  of  an  incumbrance,  of  which  the 
corenanters  had  notice,  actual  or  constructive^  at  the  time; 
and,  when  construed  with  reference  to  the  circumstances  of 
the  parties  and  property,  we  cannot  doubt  that  the  lien  in 
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qtiestion  'was  intended  to  be,  and  is,  embraced  within  tiie 
terms  of  the  covenant  Vignes  had  agreed  with  his  children 
that  the  amount  to  be  paid  to  them,  in  the  second  article  at 
leasts  should  be  secured  on  the  land,  if  he  did  not  sell  it,  and 
on  the  purchase  money,  if  he  did  bsU  it  And,  upon  the  condi- 
tion that  he  should  86  secure  it,  he  was  authorized  to  selL 
Upon  a  sale  he  was,  therefore,  under  obligation  to  provide  for 
securing  the  amount  on  the  purchase  mone^.  He  was  about 
to  sell,  and  must  be  supposed  to  have  had  this  obligation  in 
his  mind  in  settling  upon  the  terms  and  conditions  of  the  sale. 
The  Sansevains  also  had  notice  of  the  agreement  and  the  said 
obligations  of  Vignes.  A  personal  covenant  in  the  mortgage 
on  the  part  of  the  Sansevains  to  pay  this  incumbrance,  and  a 
secnirity  in  the  mortgage  for  the  performance  of  the  covenant, 
would  be  a.secxirity  upon  the  purchase  money  and  a  discharge 
of  the  obligation  of  the  father,  contained  in  the  said  agree- 
ment with  his  children.  If  the  claim  of  the  children  is  not 
embraced  in  the  covenant  of  the  Sansevains,  their  claims 
would  not  be  secured  on  the  purchase  money,  and  the  obliga- 
tion of  the  father  would  not  be  fulfilled,  unless  it  could  be 
enforced  as  a  lien,  notwithstanding  the  omission.  We  think^ 
however,  upon  viewing  the  instrument  in  connection  with  the 
surrounding  circumstances,  the  only  reasonable  inference  is 
that  both  Vignes  and  the  Sansevains  had  in  view  the  said 
agreement  and  obligation  of  the  former,  and  intended  to  pro- 
vide, and  did  provide,  for  it  in  the  covenant  in  questioOb 
Appellants'  counsel  lay  great  stress  upon  the  term  **  legal '^ 
used  in  the  covenant  — "all  legal  mortgages  and  incum- 
brances"—  and  insist  that  the  incumbrance  is,  at  most,  only 
an  equitable,  and  in  no  sense  a  legal,  incumbrance^  and  there- 
fore not  within  the  covenant  The  word  "legal,**  we  appre- 
hend, was  not  used  here  as  contradistinguished  from  equitable. 
These  French  gentlemen,  who  were  educated  under  the  civil 
law  which  had  so  recently  been  abrogated,  could  hardly  have 
been  so  critically  informed  of  the  nice  distinction  between 
legal  and  equitable  incumbrances,  as  these  terms  are  used  in 
Ike  common  law  and  equity  jurisprudenoe  of  England  and  the 
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United  States.     If  it  had  been  diexr  intention  to  make  thSe 
nice  distinetion,  they  would  have  been  mnch  more  likely  ta 
have  adopted  some  other  and  less  technical  mode  of  expressing 
their  ideas.    The  word  legal,  in  this  connection,  donblJess  sig- 
nifies nothing  more  or  lees  than  lawful;  and  we  have  before 
seen  that  the  law  recognizes  the  daim  of  the  children  nnder 
their  contract  with  their  father,  as  a  lien  or  incumbrance, 
which  a  Court  of  equity  will  enforce.    But,  admitting  a  lien 
in  favor  of  the  plaintiffs  while  Vignes  owned  the  land,  and 
that  the  defendants  Sansevains  had  notice,  it  is  further  urged, 
that  Vignes,  by  the  terms  of  the  agreement,  was  authorized  to 
sell  and  substitute  a  security  upon  the  purchase  money;  that 
he  did  sell  and  by  the  act  of  sale  the  lien  was  discharged,  and, 
from  that  moment,  ceased  to  be  an  incumbrance;  and  that 
diere  was,  therefore,  no  incumbrance  to  which  the  covenant 
could  apply.     But  the  sale  to  the  Sansevains  and  thf  mort- 
gage back  to  secure  the  purchase  money  were  ootemporaneooa 
acts  and  part  of  one  and  the  same  transaction.    The  personal 
covenant  to  pay  the  incumbrance,  with  the  mortgage  to  secure 
the  performance  of  the  covenant,  was  a  part  of  the  contract  of 
sale — the  very  condition  upon,  and  the  means  by  which,  the 
incnmbranoe  originally  existing  was  discharged  and  a  new 
one  substituted.     Besides,  the  covenant  itself  affords  another 
and   insuperable    answer   to    the    objection.      The   language 
expressly  is:     '^Will  also  pay  and  discharge  all  legal  mort- 
gages and  incumbrances,  of  whatever  nature  and  description 
*    *    *    at  and  previotu  to  ihe  present  date.''     If  the  in- 
CTunbrance  ceased  by  the  act  of  sale,  it  was  still  an  incum- 
brance "previous  to  the  present  date '* — the  date  of  the  act  of 
iale — and  was  still  within  the  covenant 
The  conveyance  &om  Vignes  to  the  Sansevains,  as  we  have 
.  seen,  contains  a  covenant  ^'that  the  said  premises  were  free 
and  clear  of  all  incumbrances  of  what  nature  or  kind  soever,'' 
while  the  mortgage  of  the  Sansevains  contains  a  seemingly 
inconsistent  covenant  on  their  part  to  ^'  pay  and  discharge  all 
1^  mortgages  and  incumbrances,  of  whatever  nature  and 
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description,''  eto.    And  it  is  signed  that  as  these  two  instm- 
ments  mnst  be  construed  together  as  parts  and  parceLs  of  one 
and  the  same  transaction  and  agreementi  some  effect  musty  if 
possible,  be  given  to  the  covenant  in  the  deed  as  well  as  to 
the  covenant  in  the  mortgage;  that  no  effect  can  be  given  to 
the  covenant  in  the  deed  unless  it  be  held  that  although  the 
Sansevains  are  to  pay  and  discharge  the  incumbrance,   they 
are  still  to  charge  it  to  Vignes,  in  their  account  with  him,  as 
a  part  of  the  purchase  money,  and  that  the  object  of  the  oofv- 
enant  manifestly  was,  to  protect  themselves  against  the  claims 
of  the  plaintiffs,  rather  than  to  benefit  the  plaintiffs.     Admit 
this  to  be  so,  for  the  purposes  of  tiie  argument,  and  we  are 
still  unable  to  discover  that  any  inference  favorable  to  the 
appellants  follows  from  the  premises.     The  amount  of  the 
incumbrances  thus  assumed  may  still  be  a  part  of  the  pur- 
chase money  agreed  to  be  paid.     It  nowhere  appears  in  the 
record  that  the  whole  amount  of  purchase  money  has  ever 
been  paid.     On  the  contrary,  it  is  substantially  found  by  ihe 
Court  that,  although  receipted  for,  the  forty  thousand  dollars 
was  not  paid,  and  that  the  amount  covenanted  in  the  mort- 
gage to  be  paid  by  the  Sansevains  was  a  part  of  said  sum  of 
forty  thousand  dollars  and  of  the  purchase  money.    The  lan- 
guage of  the  finding  is:  ^^for  the  consideration  of  forty  thou- 
sand dollars,  which  was  receipted  for  by  the  said  Vignes,  and 
consisted  in  part  of  the  sums  secured  by  the  mortgage  next  herer 
inafter  mentioned.'*     According  to  our  construction  of  the 
several  instruments,  the  amount  to  be  paid  to  the  plaintiff 
under  the  personal  covenants  of  the  Sansevains  is  a  part  of  the 
sum  secured  by  the  mortgage — it  was  also  held  by  the  Dis- 
trict Court — and  it  is,  therefore,  found  by  the  Court  to  be  a 
part  of  the  said  sum  of  forty  thousand  dollars  consideration 
money.    And  this  is  really  in  harmony  with  the  construction  . 
which,  appellants'  counsel  say,  must  be  put  on  the  covenants 
in  the  conveyance  to  the  Sansevains,  and  in  their  mortgage 
back,  when  regarded  as  a  part  of  one  composite  instrument 
In  this  way  the  Sansevains  could  effectually  protect  themselves 
against  the  incumbrance  of  the  plaintiffs  I7  discharging  it 
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vihen.  due — that  is  to  say,  on  the  death  of  Vignes — out  of  the 
purchase  money  reserved  in  their  hands  for  that  purpose,  and 
thus  the  object  of  the  eovenants  supposed  hj  appdlants'  oounr 
sel  would  be  fully  accomplished* 

It  may  be  doubted  whether  the  sums  specified  in  the  ^'  first 
quarter "  were  designed  to  be,  or  were,  embraced  in  the  terms 
of  the  stipulation  for  security  upon  the  land  if  not  sold,  or  on 
the  purchase  money  if  sold*    As  before  remarked,  no  time  for 
payment  of  Aose  sums  is  specified^  and  they  became  due  im- 
mediately.    It  was,  doubtless,  supposed  that  ihey  would  be 
paid  soon.    But  the  sums  specified  in  the  second  article  were 
to  remain  unpaid  tiU  the  decease  of  the  father,  if  he  should  so 
choosey  and  it  would  be  natural  that  security  for  ultimate  pay* 
ment  should  be  desired.    It  is  not  dear  that  the  security  pnh 
Tided  for  was  not  designed  to  be  limited  to  those  sums.    The 
agreement  is,  perhaps,  open  to  such  construction,  and  this 
seems  to  have  been  the  practical  construction  put  upon  it  by 
the  parties ;  for,  it  is  found,  **  that  Elizabeth  Vignes  received 
fiom  the  Sansevains  the  sum  of  three  thousand  dollars,  men- 
tioned as  coming  to  her  in  the  instrument  of  March  13th, 
1851,     •    •    •    paid  on  account  of  the  said  Vignes  out  of 
^  annuity  aforesaid ;"  that  is  to  say,  out  of  the  two  thousand 
five  hundred  dollars  per  annum  covenanted  by  the  Sansevains 
IB  their  mortgage  to  be  paid  said  Vignes  during  his  life.     The 
three  thousand  dollars  mentioned  is  found  in  the  first  article 
of  die  agreement  of  March  13th,  1851.     Other  stmts  were 
paid  to  other  of  the  plaintiffs  out  of  said  annuity,  but,  whether 
on  account  of  the  sums  due  under  the  said  agreement,  or  for 
flome  other  purpose,  does  not  appear.     But  whether  this  is 
the  proper  construction  or  not,  we  are  unable  to  perceive 
from  the  record  that  the  aggregate  of  the  sums  actually  paid, 
or  covenanted  to  be  paid,  or  that  the  defendants  were  liable 
to  be  called  upon  to  pay,  under  the  construction  we  have 
given  the  contract,  was  likely,   under  any  contingency,   to 
exceed  the  consideration  named.    That  portion  of  the  purchase 
money  depending  upon  the  number  of  years  Vignes  mi^t 
li^  was,  of  course,  necessarily  indefinite  as  to  amount    But 
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he  was  aged  and  infirm,  and  n6t  likely  to  aumve  long,  and 
the  defendants,  SansevainB,  by  their  covenant,  toA  the  chances 
as  to  the  extent  of  their  liability  depending  upon  his  deceaae. 
Besides,  Vignes,  by  his  agreement  with  the  plaintiffs,  was  to 
have  the  use,  during  his  lif e,  of  the  several  sums  not  payable 
till  his  death,  and  the  two  thousand  five  hundred'  dollars  to 
be  paid  to  him  annually  by  the  Sansevains,  may  have  been,  and 
probably  was,  the  interest  on  these  sums.  By  receiving  the 
interest  he  enjoyed  the  use  of  the  principaL  The  aggregate 
amount  due  the  children  on  the  second  quarter  was  twenty- 
two  thousand  dollars,  and  two  thousand  five  hundred  dollars 
per  annum  would  be  less  than  one  per  cent  per  month  interest 
—  not  an  extraordinary  rate  of  interest  for  this  State  at  that 
time,  or  even  since. 

Nor  can  any  inference  affecting  the  question  be  drawn  from 
the  covenants  to  pay  a  certain  small  sum  annually  to  the  scm^ 
Jean  Vignes,  during  his  life,  or  the  other  covenants  for  hia 
benefit  We  do  not  know  what  arrangements  the  Sansevaina 
entered  into  with  him  in  connection  with  these  transactiona. 
He  declined  to  join  in  this  action,  and  his  claim  must  be  pre- 
sumed to  have  been  satisfactorily  arranged. 

We  have  now  discussed  all  the  points  made  in  the  briefs 
and  arguments  of  counsel  necessary  to  a  determination  of  the 
cause^  under  the  view  We  take,  so  far  as  the  appellants,  the 
Sansevains,  are  concerned,  and  the  result  is  that  the  amount 
due  plaintiffs  under  the  second  article  of  the  agreement  of 
March  13,  1851,  was  an  incumbrance  on  the^'Aliso''  prop- 
erty within  the  meaning  of  the  covenants  in  their  mortgage 
to  Vignes,  and  that  they  are  personally  liable  for  the  same 
upon  their  said  covenants  '^  to  pay  and  discharge  all  legal  mort- 
gages and  incumbrances."  The  judgment  as  to  them,  there- 
fore, must  be  affirmed. 

As  against  Eequena,  executor,  the  judgment  is  not  techm- 
Cally  in  the  proper  form.  It  should  be  that  he  ^^pfty  in  due 
course  of  administration''  the  amount  found  to  be  due  from' 
the  estate  of  Vignes.  (Probate  Act,  Sec  140.)  The  form  is 
tiiat  the  plaintiffs  do  have  and  recover  '^against  Manuel  Be- 
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qnena,  as  esecutor  of  the  last  will  and  testament  of  J.  L. 
Vignes,  deceased,  the  sum  of/'  etc.  Perhaps,  though  not  in 
the  f ozm  prescrihed  by  the  statute,  the  legal  effect  may  be  the 
same,  and  possibly,  under  the  law,  the  plaintiffs  may  not  be 
authorized  to  enforce  the  judgment  against  the  property  of 
Bequena.  To  avoid  any  doubt,  the  judgment  had  better  be 
corrected.  This  may  be  done  by  adding  at  the  end  of  the 
judgment  the  words:  '^And  it  is  ordered  and  adjudged  that 
the  said  Requena,  executor,  pay  the  said  sums  in  due  course 
of  administration."  As  the  error  is  technical,  and  the  contest 
has  really  been  on  the  appeal  of  the  other  defendants,  the 
modification  will  be  made  wiUiout  costs. 

Judgment  as  to  defendants,  Pierre  and  Jean  Louis  Sanse- 
vain,  affirmed.  As  to  defendant  Requena,  executor,  judgment 
modified  in  respect  indicated,  but  without  costs. 

Mr.  Justice  Sandbbson  did  not  express  any  opinion* 


CHARLES  G.  HIDDEN  v.  DANIEL  M.  JORDAN. 

^'^■'BAm  nr  PocsnavioN.— If  permanent   ImproTenMntii   made  bj   n   moit- 

l&see  In  poMesdon,  do  not  cost  him  tnythlns,  ho  la  not  entitled  to  anrthinr 

fi>r  their  eonatractlon*  In  an  aeconntlns  with  the  mortgntor  concerning 

'<Bti  and  proflti. 

AocouMTiHio  BiTwnsK   MOBTOAOOB  AMD  MoBTGAGBn.— A  mortgagee  In   poeseo- 

"^  ctnnot  charge  the  mortgagor.  In  an  accounting  concerning  rents  and 

^f^U,  irlth  the  coot  of  conatmcting  new  and  permanent  improvementit 

■Bl«ai  there  are  special  clrctBnstances  rsQuirlng  thetr  constractlon. 

Iwio  AccoaifT  BT   Rbfbbbb^ — If   the   Commissioner   to   whom   a   case  has 

^  i^erred  to  take  an  acconntp  commits  an  error  at  the  threshold  which 

'^''^len  the  account,  the  Court  ts  not  bound  to  go  orer  the  account  and 

correct  the  error,  hot  may  set  aside  the  report,  and  again  refer  the  ease. 

^^  Air  AcoouBT. —  If,  In  an  accounting  concerning  the  rents  and  profits 

'^hd,  between  the  mortgagor  and  mortgagee  In  possession,  the  testimony 

"aowB  that  the  mortgagee  paid  expenses  as  he  went  along  and  had  a  balance 

^^  hands  at  the  end  of  the  year,  he  shonld  be  charged  with  such  balance. 


f^^^^  from  the  District  Court,  Seventh  Judicial  District, 
^'^^  County. 

^  facts  out  of  which  this  controversy  arose  are  folly 
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Stated  in  the  report  of  the  same  on  a  former  appeal  found  in 
21  CaL  92. 

The  defendant  recovered  judgment  in  the  Court  below,  and 
the  plaintiff  moved  for  and  obtained  a  new  triaL  The  defendant 
appealed  from  the  order  granting  a  new  triaL 

W.  S.  Wells,  and  Thomas  M.  Swan,  for  Appellant 

M.  A.  Wheaton,  for  Bespondent 

By  the  Court,  Sandebsov,  J.: 

This  case  has  been  here  before  on  two  ooeasions,  and  will 
be  found  reported  in  21  Cal.  92,  and  28  CaL  301.  On  tho 
last  occasion  the  judgment  was  reversed  and  the  findings, 
so  far  as  they  related  to  the  account  between  the  parties, 
vacated,  and  as  to  the  account^  a  new  trial  was  granted  or  a 
re-accounting  directed.  Upon  the  return  of  the  case  to  ibe 
Court  below,  it  was  referred  to  the  Court  Commissioner  for 
the  purpose  of  taking  the  account  between  the  parties  and 
reporting  a  judgment  The  Commissioiier  having  made  his 
report,  the  plaintiff  moved  for  a  new  trial,  which  was  granted, 
and  the  case  was  again  referred.  The  defendant  has  appealed 
from  the  order  granting  a  new  trial. 

In  taking  the  account  for  the  year  1859,  the  referee  found 
that  the  (defendant  had  expended  the  sum  of  one  thousand  two 
hundred  dollars  in  building  a  stone  wall  upon  the  premises; 
that  said  stone  wall  was  necessary  for  the  protection  of  the 
crops,  and  that  it  enhanced  the  rental  value  of  the  farm.  He 
therefore,  in  stating  the  aocoimt  for  that  year,  charged  the 
plaintiff  with  that  sum.  He  also  found  that  for  the  years 
1858  and  1859  the  defendant  had  paid  taxes  on  the  farm  to 
the  amount  of  one  hundred  and  ninety-five  dollars  and  nine 
cents,  which  sum  he  also  charged  against  the  plaintiff,  making 
the  plaintiff's  debits  for  that  year  amount  to  one  thousand 
three  hundred  and  ninety-five  dollars  and  nine  cents.  He 
further  found  that  the  d^endant  received  seven  hundred  and 
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tT^enty  dollars  as  net  profits  of  the  farm  for  that  year.  This 
sum  he  deducted  from  the  amount  of  the  plaintiff's  debits  for 
the  same  period  (one  thousand  three  hundred  and  ninety-five 
dollars  and  nine  cents)^  leaving  a  balance  against  the  plaintiff 
in  the  account  for  that  year  of  six  hundred  and  seventy-five 
dollars  and  nine  cents. 

It  is  claimed  by  the  plaintiff  that  the  finding  that  the  de- 
fendant expended  the  sum  of  one  thousand  two  hundred  dollars 
in  buUding  a  stone  wall  in  1859  is  contrary  to  the  evidence, 
and  hence  that  the  referee  erred  in  charging  the  plaintiff  with 
that  siun  in  the  account  for  that  year. 

We  have  examined  all  the  evidence  bearing  upon  the  ques- 
tion to  which  our  attention  has  been  called  by  counsel     The 
record  contains  one  hundred  and  thirty  printed  pages,  and  it 
is  the  duty  of  counsel  to  refer  us  to  all  the  evidence  bearing 
upon  the  question,  and  we  assume  that  they  have  done  so. 
Such  being  the  case,  we  are  unable  to  account  for  the  finding 
in  question.     The  defendant  himself  testified  that  he  built  in 
person  during  that  year  one  hundred  and  twenty-four  rods  of 
stone  wall;  that  two  thousand  yards  more  were  built  by  one 
I'owler,  who  owned  adjoining  land,  as  a  division  fence  between 
them,  mider  an  agreement  that  Fowler  was  to  do  the  work 
and  the  defendant  to  furnish  the  materials.     Now,  as  appears 
irom  the  evidence,  the  materials  were  stone  dug  from  the 
farm.    They  were  then  a  part  of  the  farm,  and  as  much  the 
property  of  the  plaintiff  as  the  land  from  which  they  were 
taken.    Clearly,  then,  the  farm  fumi^ed  the  materials  and 
not  the  defendant.     Fowler  did  all  the  work,  as  the  defendant 
Himself  testifies.     There  was  no  expense,  then,  in  connecticm 
^th  the  two  thousand  yards  built  by  Fowler  which  could  be 
a  charge  in  favor  of  the  defendant  against  the  plaintiff. 

As  to  the  one  hundred  and  twenty-four  rods  built  by  the 
defendant,  we  think  the  testimony  shows  that  the  cost,  what- 
^^er  it  was,  was  included  with  the  expenses  of  the  farm  by 
the  defendant  when  he  stated  the  profits  of  that  year  at  seven 
l^nndred  and  twenty  dollars.  So  also  as  to  the  taxes  for  1858 
At^d  1859.    He  testified  that  he  kept  no  regular  book%  but 


4:00  HUDDSN  V.  SOSDAJX.  [Sup.  Ct. 

Opinion  of  the  Court—-  8andenoa«  J. 

paid  as  ho  went  along.  If  he  built  the  fence  in  1859,  and 
paid  for  it  as  he  went  along,  its  cost  must  have  been  included 
in  the  account  of  that  year,  the  balance  of  which  was  not 
ascertained  until  March,  1860,  at  which  time  he  sold  the  crop. 
He  states  that  he  then  found  himself  with  seven  hundred  and 
twenty  dollars  in  hand,  as  the  profits  of  the  farm  for  1859. 
This  sum  must,  upon  the  evidence  of  the  defendant  himself, 
be  taken*  as  the  balance  of  that  year,  over  and  above  all 
expenses  of  farming,  taxes  and  fencing;  for,  as  he  himself 
states,  having  paid  as  he  went  along,  he  foimd  seven  hundred 
and  twenty  dollars  in  his  hands  at  the  end  of  the  transactioius 
for  that  year.  So,  instead  of  being  charged,  at  the  end  of  the 
year,  with  the  sum  of  six  hundred  and  seventy-five  dollars  and 
nine  cents,  the  plaintiff  was  entitled  to  a  credit  of  seven  hun- 
dred and  twenty  dollars  according  to  the  defendant's  own 
showing.  If  by  the  statement  that  he  had  in  hand  in  March, 
1860,  seven  hundred. and  twenty  dollars  as  the  profits  of  the 
farm  for  1859,  he  did  not  intend  to  be  understood  as  including 
in  the  account  of  which  that  sum  was  a  balance  the  taxes  of 
1858  and  1859,  and  the  cost  of  fencing,  it  was  his  duty  to  so 
state  in  a  manner  not  to  be  misunderstood;  for  in  view  of  the 
date  at  which  that  sum  was  in'  hand  being  long  after  the  close 
of  the  year,  accompanied  by  the  further  statem^t  that  he  had 
paid  expenses  as  he  went  along,  points,  unless  otherwise 
explained  by  him,  to  the  unavoidable  conclusion  that  the  sum 
of  seven  hundred  and  twenty  dollars  was  a  balance  in  favor  of 
the  farm  or  the  plaintiff  over  all  expenses  of  every  kind  for 
that  year. 

In  reply  to  this  point  it  is  claimed  on  the  part  of  the  defend- 
ant, that  it  was  determined  by  us  when  the  case  was  here  last 
that  the  defendant  was  entitled  to  a  credit  of  one  thousand 
two  hundred  dollars  for  the  cost  of  the  stone  walL  This 
claim  is  without  the  slightest  foundation.  We  did  not  under- 
take to  determine  the  validity  or  fix  the  amount  of  a  single 
item  in  the  account;  on  the  contrary  we  vacated  the  entire 
proceedings  as  to  the  taking  and  stating  of  the  account  and 
directing  a  re-accounting  from  the  beginning.    We  aimed  to 
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do  nothing  further,  and  did  nothing  further  than  to  declare 
the  legal  principles  by  which  the  taking  of  the  account  must 
be  governed.     Instead  of  holding  that  the  cost  of  this  fence 
must  be  allowed  to  the  defendant,  we  stated  the  general  rule 
to  be  that  the  cost  of  new  and  permanent  improvements  could 
not  be  allowed,  except  under  special  circumstances ;  and  hence 
that  the  cost  of  the  stone  wall  could  not  be  allowed  to  the 
defendant  unless  the  testimony  showed  that  it  was  necessary 
for  the  protection  of  the  crops  (page  309).    With  reference  to 
this  particular  item  and  one  other  referred  to,  we  said  in  ex- 
press terms:     "But  these  itemjB,  as  we  have  showii,  cannot 
be  disT^rded  upon  the  case  as  now  presented  by  the  record. 
We  cannot,  of  course,  tell  how  the  case  may  appear  after  a 
new  accounting.'*     (Page  319.)    Whether  the  fence  actually 
cost  the  defendant  anything,  or  whether  the  fence  was  neces- 
sary for  the  protection  of  the  crops,  we  did  not  undertake  to 
say.    It  is  not  within  the  province  of  this  (Jourt  to  find  those 
facts.     If  the  fenoe  cost  him  nothing,  he  is  entitled  to  no 
credit  on  account  of  it,  even  thou^  its  construetion  was  neees- 
Baiy  for  the  protection  of  th^e  crops,  or  enhanced  the  rental 
value  of  the  farm. 

In  addition  to  the  errors  committed  by  the  Court  Commis- 
sioner, in  regard  to  the*  accotmt  for  the  yeat  1859,  we  under- 
stand counsel  for  the  defendant  as  conceding  that  he  also  erred 
in  stating  the  amount  of  interest  which  was  dne  to  the  defend- 
ant at  the  commencement  of  that  year,  and  allowed  at  least 
two  hundred  and  forty-one  dollars  and  fourteen  cents  too  much, 
if  not  three  hisndred  dollars,  as  claimed  by  liie  plaintiff ;  but 
it  is  claimed  that  neither  of  these  errors'  or  mistakes  of  the 
Commissioner  necessitates  a  new  trial,  or,  more  properly  speak* 
ing,  a  new  aceountingi  We  are  at  a  loss  to  perceive  how  the 
Court  can  correct  these  errors  without  going  over  the  eptire 
aocomit  They  Ue  at  the  threshold,  and  the  whole  subsequent 
account  is  nnsettljsd  by  them,  making  a  retaking  of  the  account 
tmavoidable.  This  die  Court  was  not  bound  to  do,  and  it  ia 
Vou  xxxii.^  aa 
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veiy  dear^  therefore,  that  it  did  not  err  in  setting  the  whole 
account  aside  and  again  referring  it 

The  principles  upon  which  the  account  must  be  taken  are 
clearly  stated  in  our  former  opinion,  (28  CaL  309,)  and  the 
referee  ought  to  find  no  difficulty  in  following  them.  To  avoid 
any  further  misapprehensicm,  however,  as  to  what  was  de- 
termined when  the  cas^  was  here  before,  we  repeat  that  we  did 
not  determine  the  validity  or  amount  of  a  single  item  of  the  ac- 
count on  either  side,  but  only  the  legal  principles  applicable  to 
the  accounting. 

Order  affirmed. 

Mr.  Chief  Justice  Ourboby  did  not  express  aqy  opinion. 


GEORGE  DOUGHERTY  v.  C.  FOLEY. 

OONTEACTB  IN  iUn  FBajiciscow-- AfttT  th«  Board  of  Superrlflon  of 
San  FranclBCo  bare  taken  steps  to  aeqoire  Jurisdiction,  and  hare  ordered  a 
public  street  of  said  city  to  be  Improved,  and  baye  let  tbe  contract.  If  tbe 
eontractor  falls  to  enter  upon  tbe  performance  of  tbe  work  wltbln  tbe  time 
fixed  In  bis  contract  to  perform,  tbe  Board  maj  re-adrertlse  for  bids  and 
re-let  tbe  contract  wltbont  teklng  steps  to  acqolre  jurisdiction  as  In  tbe 
first  instance. 
Obdsb  to  impbotx  ▲  Public  Btkbr. —  An  order  to  tanprore  m'  pabllo  street, 
made  by  tbe  Board  of  Saperrlsoni  of  8an  Franelaoo^  after  baylnc  acQalred 
jurisdiction.  Is  In  tbe  nature  of  a  Judgment. 

Appeax.  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  defendant  i^ecorered  judgment  in  the  Court  below,  and 
plaintiff  appealed  from  the  judgment  aikl  from  an  order  deny- 
ing a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

0.  L.  Lane,  for  Appellant 

The  doctrine  that  a  municipal  corporation  can  only  act  in 
the  cases  and  in  the  manner  prescribed  by  its  charter  (Argenti 
▼.  Gity  of  8<m  Francisco,  16  Oal.  282 ;  Wallace  v.  Mayor  of 
Ban  Joee,  29  CaL  186)  is  a  stumbling  block  to  the  counsel  for 
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the  respondent,  wUch  he  seems  incapable  of  stepping  over. 
He  does  not  find  the  power  expressly  given  to  re-let  a  contract 
for  street  improvements,  after  a  contract  onee  entered  into, 
and  therefore  says  the  power  is  not  given — that  in  such  case, 
if  the  contractor  neglect  to  do  the  work,  the  Board  of  Super- 
visors must  begin  de  novo,  and  again  declare  their  intention  to 
do  the  work,  and  again  order  the  work  done  before  re-adver- 
tising for  bids.  Where  he  finds  the  power  expressly  given  to 
commence  de  novo,  we  are  not  informed.  And  the  same  objec- 
tion urged  against  this  contract,  applies  with  equal  force  to  a 
case  where  the  Board,  in  the  exercise  of  its  discretion,  rejects 
all  the  bids.  (Sec.  6  of  Act  of  1862,  Ch.  298.)  No  power  is 
expressly  given,  in  that  case,  to  re-advertise  for  bids,  and  the 
argument  of  counsel  would  require  the  Board,  for  that  reason. 
to  commence  de  novo.  There  must  be  something  wrong  in  an 
a^mnent  which  leads  to  such  an  absurdity,  or  else  the  Act  of 
the  Legislature  is  a  piece  of  stupid  blundering.  It  is  not 
necessary  that  the  power  to  enter  into  a  contract  for  improv- 
ing a  street,  in  a  given  case,  should  be  expressly  given.  Such 
power*  noiay  be,  and  often  is,  implied  from  the  pother  to  cause 
the  improvement  to  be  mada  {Argenti  v.  City  of  San  Fran- 
cisco, 16  Cal.  263 ;  CufMnAngs  v.  The  Mayor,  etc.,  of  Brooklyn, 
11  Paige,  600;  Maurice  v.  The  Mayor,  etc.,  4  Seld.  180; 
Ifdmore  t.  Campbell,  8  Sandf.  S.  0.  841.)  The  rule  as 
deduced  from  thoe^  cases  is:  that  the  power  to  cause  the 
improvanent  to  be  made  necessarily  includes  the  power  to 
enter  into  the  contract  This  is  in  accordance  with  the  doc- 
trine, as  stated  by  Kent,  that  corporations  are  considered  as 
having  the  powers  specifically  granted,  and  all  powers  necessary 
for  the  purpose  of  carrying  into  effect  those  expressly  ^ven, 
but  no  others.  (2  Kent,  288-9 ;  CUy  of  Oakland  v.  Carpentier, 
13  CaL  545 ;  Wallaee  v.  Mayor  of  Sqn  Jose,  29  Cal.  180.) 

Daniel  Bogere,  for  Eespondent. 

uie  counsel  for  the  respondent  only  contends  for  the  well 
settled  principle  that  a  statute  in  derogation  of  the  com- 
znon  law  must  be  strictly  constroad,  and  ^that  the  power 
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conf ein^d  must  be  executed  preoisely  as  given, .  and  that  any 
departure  vitiates  the  whole  proceeding."  As  well  remarked 
by,  one  member,  of,  this  Court,  this  doptrin^  is  well  expressed 
in. the  axiomatic  language  of  Mr.  Justice  Bronson,  in  Sharp  v. 
Spier,  i  Hill,  76:  "Every  statute  authority  in  derogiUion  of 
the  common  law^  to  divest  the  title  of  one  and  transfer  it  to 
another,  must  be  strictly  pursued,  or  the  title  will  not  pass." 
(Sharp  V.  Johnson,  4  Hill,  92;  Curran  v.  Shattuck,  24  CaL 
427;  Creighton  v.  Mason,  27  CaL  628.)  The  power  of  the 
Board  of  Supervisors,  as  claimed  by  the  appellants,  must  be 
expressly  shov(rn  to  exist  by  the  Act  conferring  the  power^  and 
not  merely  presumed  or  made  out  by  intendment 

By  the  Court,  Shafteb,  J«: 

Action,  to  recover  a  street  assessment.  The  facta,  abont 
which  there  is  no  dispute,  are  as  follows:  The  Board  of 
Supervisors  of  the  City  and  Cowoiy  of  San  Fraoeisco,  after 
having  taken  all  the  steps  to  acquire  jurisdiction,  ordered  a 
public  street  -of  said  city,  to  be  improved;  and  on  the  19th  of 
October,  1863,  awarded  the  contract  to  one  H.  J.  Shafer^  as 
the  lowest  bidder;  and  within  fifteen  days  thereafter  the  Street 
Superinlendexil;  entered  into  a  contraot  with  said  Shafer,  in 
which,  the  time  of'  completion  was  fixed  at  one  hundred  and 
twenty  days.  The  time  wasr  afterwarda.  extended  sixty  days, 
m^Jcing  in  all  one  hundred  and  eighty  days*  Bat  Shiver  not 
haviiig  entered  upon  the  performance  o|  the  contract^  the 
Board  of  Supervisors  after  the.  expiration  of  said  time,  on  the 
25.tli  of  July,.  1364;  re-advertised  for  bids^  and  afterwards  let 
the  contract  to  the  appellant  as  the  lowest  bidder,  who  per* 
formed  the  work  and  now  sues  on  the  assessment.  On  the 
above  state  of  faets  it. is  claimed  by  the  respondent  that  the 
warrant  and  assessment  roll  are  void,  because  the  Board  had 
no  legal  right  to  again  let  the  contract  on  the  failure  of  Shaf er 
to  do  the  work,  without  again  taking  the  steps  required  in  the 
first  instance  to  acquire  jurisdiction. 

The   Court   %vin^  acquired  jurisdiction  in   the   manner 
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pointed  out:  in  the  f ourtb  siBctibn  of  the  Act  of  18^  (AMs 
1862,  pi  892),  ordered  the  woxk  to  be  done.    Thie  oirdwg.mm 
in  tke  nature  of  a  judgment.     The  subsequdnt  steps  ware 
ministerial  in  their  character.    They  were  taken  for  the  i  pur- 
pose of  carrying  the  <Nrder'into  ezediltion.    The  failure  i  of  tike 
contractor  to  perform  his  oontract  couU  not  on  any  known 
principle  affect  the  yalidity  nor  impair  the  efficiemy  of  the 
order.  .If  the  oontra^^t  had  been  kept»«  the  ^ord^r- would  have 
been  functus  officio;  but  as  it  was  not  kC5)t,  the  requirem^t 
that  the  ''  work  should  be  doKL«"  stood  unecseeuted,  and: was 
as  mandatory  as  ever,     A  neglect  or  refusal  of  a. party  to 
execute  a  decree  in  chancery  does  not  vitiate  the  decree,  nor 
does  a.  return  of  nulla  bona,  on  an  execution  at  law,  drive  the 
creditor  to  a  new  action.    As  the  failure  of  a  first  attempt  to 
execute  a  judgment  does  npt  preclvide  the  suitor  from  trying 
again,  so  it  may  be  said  generally  liiat  powers,  whe4^er' con- 
ferred upon  individuals  or  Boards,  do  not  fail  for  the' reason 
that  the  first  effort  to  execute  them  was  defeated  by  the  wro9g 
dbg  of  third  persona.     The  argument  on  the  part  of  the 
Ifepondent  is,  that  to  re-let  on  the  basis  of  the  order  after  a 
failure  of  the  contractor  would  be  contrary  to  the  process 
marked  out  by  the  statute  for  doing  street  work.     This  we 
conceive  to  be  a  mistake.     The  work  having  been  ordered, 
the  process  of  doing  it  was  by  contract    When  the  contact 
failed  by  the  bad  faith  of  the  man  who  made  it,  the  case  stood 
as  it  would  if  no  contract  had  ever  been  made,  and  the  statute 
process  could  be  repeated  upon  the  unexecuted  order.     The 
argument  of  the  reqrandent,  if  pushed  to  its  oonsequences, 
would  show  that  by  the  failure  of  a  contractor  the  Board 
would  lose  all  power  to  deal  with  the  subject  matter,  whether 
de  novo  or  otherwise.    The  power  of  the  Board  is  commensu- 
rate with  the  exigencies  of  the  order,  and  while  the  ordi*T 
remains  unexecuted  the  power  of  the  Board  and  Superintend- 
ent, with  respeot  to  it,  oannot  be  considered  as  eidiausted. 
The  circumstance  that  there  are  two  instances  named  in  the 
sixth  section  in  which  the  Board  is  expressly  authorized  to 
re-let  upon  the  ovder^vifl^-^  Where  the  lowest  bidder  fails  to 
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enter  into  a  contract  within  fifteen  days^  and  where  the 
owners  who  may  have  taken  the  contract  do  not  complete  the 
same  within  the  time  limited  —  does  not  argue  that  the  Board 
cannot  re-let  where  the  statute  process  breaks  down  by  the 
default  of  the  lowest  bidder  after  he  has  taken  on  the  charac- 
ter of  the  **  contractor."  We  consid^,  in  this  instance,  that  the 
statement  of  the  two  cases  referred  to  are  put  by  way  of 
example,  and  not  as  excluding  other  cases  of  similar  natora. 
(Smith's  Coms.  655.) 
Judgment  rerersed  and  new  trial  ordered. 


CHARLES  L.  WILSON  v.  HIS  CREDITORS. 

PvriTioM  IN  iMBOLTmcT. —  A  petitloB  In  InsolT^ncj  tnay  1M  iddresMd  to 
tl|«  Coort,  or  tlra  Judge  thereof,  and  may  be  entitled  u  bttng  la  the  m&ttsr 
of  the  appUcatkm  of  the  insolTent  to  be  dlecharged  fron  hU  debts,  thoagh 
not  necessarily  so.    It  may  be  brief  and  refer  to  the  schedule. 

iDiM. —  If  the  Insolvent  wishes  to  be  discharged  from  .debts  not  descrtbe^^r 
Imperfectly  described  In  his  sehednle,  he  must  so  state  In  his  petition,  mb 

lOBM.— The  InsolTent  need  not  slsn  his  petition,  nor  Is  It  Indispensable  \|^t 
It  be  signed  by  his  attorney,  but  the  InsolTent  must  sign  personally  at  the 
foot  of  the  schedule. 

loan.—  The  petition  and  schedule  eonstltote  one  paper*  and  eonatltnte  tlM  eoo- 
plaint 

IDBM. —  The  schedule  of  an  InsolTent  must  be  Terlfled,  but  the  petition  need  not 
be  Terlfled. 

BcKBDOui  OF  lN80LTB!cv. —  The  schodale  df  an  InaolTSnt  iftovfld  eoMlst  of 
three  parts,  and  the  Inventory  of  his  estate  should  be  made  as  full  and  eosi- 
plete  as  possible ;  but  In  the  enumeration  of  his  losses  and  debts  there  Is  no 
special  reason  for  much  exactness  or  detail. 

0PF08ITX0X  «o  DzacHAaoB  or  iNsoLvxin. —  Creditors  may  oppoaa  the  dla- 
charge  of  an  Insolvent  on  two  grounds :  first,  any  supposed  Illegality  In  the 
appointment  of  an  assignee;  and  second,  any  supposed  fraud  committed  by 
hlni.  Opposition  on  the  first  ground  raises  an  Issue  of  law  as  to  the  validity 
eC  all  the  prerlons  proceedings ;  on  the  second,  an  Issue  of  fact. 

Puu.TO  GBAsoa  OF  Fbauo.-^To  the  charge  of  fraud  the  Insolvent  may  demur, 
or  he  may  plead  guilty  or  not  guilty. 

DavaOTivB  ScHaouLB  of  Inbolvbnt. —  If  In  the  opinion  of  the  creditors  the 
schedule  of  the  inaolvent  la  defective,  they  should  reatii  the  defect  by  maUng 
|i  charge  of  f  rand,  a^  on  the  trial  examine  the  Insdvent  en  oath,  and  la 
that  way  elicit  information  as  to  his  affairs,  and  not  by  a  demurrer. 

Statbuknt  of  Insolybnt^s  Lossaa. —  A  aummary  statemeat  of  the  inaalveafs 
affairs  and  a  list  of  bis  losses  may  ba  tasertsd  hi  kia  palltloa  lailsad  a<  Us 
schedule. 


April,  1867.]        Wii-soN  V.  His  CBEDiTOEa.  407 


Oplalon  of  the  Coart  —  Sandenon,  Y. 


IsBL — If  the  iBSolTenfft  statement  of  his  aCatrs  and  Ilat  «f  iMiea  and  estate 
ia  BMa«re  la  detoll.  the  defect  canaot  ha  Tsachad  hf  an  o^Jaetlan  to  the  same 
aa  to  aiattar  of  aabatasce. 

Appxal  from  the  County  Court,  Placer  County. 

The  demurrer  of  the  creditor  wts  overruled,  and  his  motion 
for  a  rule  on  the  insolvent  was  denied.  The  Court  discharged 
the  insolvent  from  his  debts,  and  the  creditor  appealed.  The 
insolyent  was  a  married  man,  having  several  children,  and 
stated  the  value  of  his  household  furniture  to  be  one  thousand 
dollars. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

ff.  H^  HarOey,  for  Appellant 
Geof^s  Cadwalader,  for  Bespondent 
By  the  Covut,  SAKmrneoir,  J.: 

This  is  a  proceeding  under  the  Act  for  tlie  relief  of  insolvent 
debtors  and  the  protection  of  creditors. 

Que  of  the  creditors  contested  the  discharge  of  the  insolvent 
to  the  extent  of  filing  what  purports  to  be  a  demurrer  to  the 
PiBtition  and  schedule,  and  also  a  motion  for  a  rule  upon  the 
msolvent  to  amend  his  sdiedule  and  make  the  same  more  defi- 
ute  and  certain  in  respect  to  his  losses,  his  estate  and  his  debts. 
The  demurrer  and  motion  were  both  filed  for  the  same  pur- 
pose, and  were  both  resorted  to,  as  stated  by  counsel,  to  meet 
a  supposed  uncertainty  as  to  what  is  the  proper  practice  in  such 


The  practice  to  be  observed  m  conducting  proceedings  under 
the  Insolvent  Act,  where  the  discharge  of  Hie  insolvent  is  con- 
tested, is  not  very  fully  prescribed  by  the  Act  itself,  nor  doea 
it  seem  to  have  been  very  definitely  settled  by  the  former  de- 
cisions of  this  Court  It  is  important  that  a  uniform  mode  of 
procedure  should  be  observed  in  this  class  of  ckses,  and  we 
therefore  avail  ourselves  of  this  opportonity  to  suggest  to  some 
«tent  what  would  be  in  our  jud^ent  a  proper  practice,  with- 
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out,  howevcnr,  undertaking  to  say  that  a  different  practice  might 
not  respond  to  all  the  requirements  of  tih6  statute^  or  sufficiently 
meet  all  the  exigencies  of  a  given  case. 

On  the  part  of  the  insolveiit  the  proceeding  is  to  be  insti- 
tuted by  the  filing  of  a  petition  and  schedule,  the  latter  being 
annexed  i  or  attached  to  the  former.  The  petition  may  be  ad- 
dressed indifferently  to  the  Court  or  the  Judge  diereof ,  which, 
has  jtiriadiction  in  the  premises.  (Brewster  v.  Ludehins,  19 
Cal.  1701)  It  shoidd  be^  though,  perhaps,  sot  oaoessarily  ao, 
entitled  jii' analogy  to  j^oceedingB  at  cjommoa  :law,  as  in  llie 
Court  having  jurisdiction,  and  as  being  in  the.  matter  of  the 
appUoatioli  <d  the  insolvent  to-be  discbarged  from  his  debts. 
It  must  aver  that  the  petitioner  is  insolvent,  that  he  is  a  resident 
of  the  county  in  which  the.  proceedings  an^.oommenced,  and 
that  he  has  been  a  resident  of  the  county  for  six  months  next 
preceding  the  filing  of , the  petition ;  ihe  nature  of  the  bfosiness 
in  which  he  has  been  engaged  and  in  which  his  losses  have  been 
incurred;  the  cause  of  his  losses — ^.as  fire,  flood^  bud  debts, 
fall  of  stocks,  fluctuations  in  the  market,  unprofitable  contracts, 
and  the  like.  This  part  of  the  petition  may  be  very  brief  and 
summary,  and  refer  to  the  schedule  as  containing  the  subject 
matter  more  in  detaiL  If  the  insolvent  desires  to  be  dis- 
chargied  from  his  debts,  whether  the  .same  be  dciscribed  in  his 
schedule  or  not,  or  if  soy  imperfoctly  dedoribed,  he  must 
in  addition  aver  that  such  is  his  desire  and  that  he  has  described 
all  his  debts  in  his  schedule  to  the  best  of  his  knowledge  and 
reeollection,  and  that  he  has  described  the  same  as  fully  as  he 
can  according  to  his  knowledge  and  recollection,  concluding 
with  a  prayer  for  leave  to  make  a  cession  of  his  estate  to  some 
person  to  be  selected  by  his  creditors  or  appointed  by  the 
Court,  and  that  finally  he  be  discharged  from  all  his  debts. 
The  petition  need  not  be  signed  by  the  insolvent,  (Brewster 
V.  Ludekins,  supra,)  nor  is  it  indispensable  that  it  should  be 
signed  by  his  attorney.  The  schedule  is  annexed,  and  is  a  part 
of  the  petition,  or,  in  other  words,  the  two  are  but  piarts  of  the 
same  paper,  aoid  together  constitute  what  might  be  eailed,  in 
analogy  to  proceedings  in  civil  oases,  the  pleading  or  com- 
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plaint  <m  the  part  of  Hie  ilisdlvent^  and  a'  slgnhig  at  the  close 
<rf  the  sdiedule  is  all  that  urould  setoi  to  be  required.  The 
signing  at  die  foot  of  the  schedtile^  however,  must  be  by  the 
insolvent  personally,  for  in  thia  respect  no  one  can  act  for  him 
(Sec  88.) 

It  vm  said  in  BretuSiter  r.  Lud^dn^  that  the  petition  need 
not  be  signed  by  the  insAlvoit  but  must  be  vteriflcd  by*  him. 
If  by  tbis  it  was  intended  to  say  that  8ie  petition,  considere(J 
as  something  separate  lind  apart  f rom  tiie  Schedule,  must  be 
verified,  we  do  not  fiiid  it  sustamed'  ty  any  provisions  of  the 
statute.  The  only  paper  which  the  insolvent  is  in  terms 
reqniied  to  verify  is  the  schedule  (Sec'4r.)  There  fieem^  to  be 
no  reason  why  the  petition  should  be  sworn  to,  for,  aside  from 
the  mere  jurisdictional  facts^  it  is  but  the  shadow  of  what  is 
contained  in  tho  schedule,  which  is  the  principal  thing  in  this 
conneetion  and  contains  all  such  matters  as  are  material  and 
besT  dhrectly  upon  the  ultimate  questioiis  iinvolved. 

The  schedule  should  consist  of  three  parts:  First — A  sum* 
maiy  statement  of  his  affairs,  with  a  list  of  the  losses  which 
he  kis  sustained  as  eomplete  as  it  can  be  oonTCniently  made ; 
Seeond — A  list  of  his  debts,  to  whom  due,  etc ;  and  Third  — 
A  perfect  inventory  of  all  his  estate,  real,  personal  and  mixed, 
ete.  What  each  part  of  the  schedule  should  contain  is  fully 
stated  in  the  third  and  sixth  sections,  of  the  statute,  and  a 
repetition  here  in  detail  would  not  subserve  our  present  pur- 
pose. The  most  marterial  part  of  the  schedule  is  the  inven- 
tory of  the  insolvent's  estate,  and  should  be  made  its  full  and 
complete  as  possible.  (Section  •,)  As  already  stated  the 
sehedule  must  be  verified  bef oi*e  the  Jtidge  of  the  Court  in  the 
words  of  the  statute  as  ghresi  lA  section  four.  S6  far  as  an 
eanmeration  of  the  losses  ai^d  debts*  of  the  insolvent  is  con- 
cerned, there  seems  to  be  no  special  'reason  for  much  exactness 
or  detaiL  Aa  to  Hie  former,  the  princfpal  object  would  seem 
to  he  to  show  to  some  extent  good  faith  on  th^'  ]part  6f ^  the 
iasolvent  by  Aiftritg  thfe  reMota:  ^hy  he  has  become  unaSle 
to  pay  U0  ia0bt»}«^dt  aa  tb  the^  Mtet^  to  afford  iudl  ikiforma^' 
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tion  aa  may  be  required  by  the  Court,  and  especially    the 
assignee  in  settling  the  estate,  and,  in  oonnection  with    the 
inventory  of  the  estate,  that  the  petitioner  is  in  fact  insolvent. 
But  pass  these  matters.      The  questions  with  which  we  pro- 
posed  to  deal  are  questions  of  practice  only.     Suppose    the 
schedule  is  defective  or  does  not^  in  the  opinion  of  the  credit- 
ors, oome  up  to  the  requirements  of  the  statute?    How   are 
they  to  proceed  t    It  was  suggested  in  Bennett  v.  His  Credit- 
pra,  22  CaL  42,  and  in  Grow  v.  Eis  Creditors,  31  GaL  328, 
that  they  might  proceed  by  motion  for  a  rule  upon  the  insol- 
vent to  amend  in  the  particulars  desired;  but  upon  further 
reflection  we  are  of  the  opinicm  that  the  more  regular  mode, 
and,  perhaps,  the  only  proper  mode,  would  be  to  follow  the 
course  prescribed  in  the  twentieth  and  twenty-second  seetions, 
which  seem  to  constitute  the  only  proceeding  eontemplated 
by  the  statute  on  the  part  of  the  creditors,  and  the  only  mode 
by  which  they  are  to  be  heard.     Those  sections  provide  as  fol- 
lows: 

''  Sbo.  20.  That  in  case  after  the  appointment  of.  «aid 
assignees,  any  one  of  the  creditors  of  Uie  insolvent  debtor 
should  deem  necessary  to  oppose  it  on  the  ground  of  some 
fraud  having  been  committed  by  the  said  insolvent  debtor,  or 
of  the  appointment  not  having  been  legally  made,  be  shall 
within  ten  days  next  following  the  appointment  of  said  as^ 
signees,  lay  before  the  Court  which  has  already  takeki  cogni- 
zance of  the  case  his  written  opposition,  stating  specially  the 
several  facts  of  nullity  of  the  said  appointment,  or  of  fraud  by 
him  all^d  against  the  insolvent  debtor,  whereupon,  in  case 
of  accusation  of  fraud,  after  having  received  the  said  insolvent 
debtor's  answer,  the  Court  shall  order  a  jury  to  be  summoned 
of  not  less  than  six  men,  to  be  summoned  in  the  same  manner 
as  juries  are  summoned  in  the  District  Court,  for  the  purpose 
of  deciding  on  said  accusation." 

'^  Ssc.  22.  Upon  such  an  aocosatioii  of  frauds  the  oreditcNr 
who  shall  have  brought  the  same  shall  bare  the  rif^t  to  iBte^ 
rogate  the  insolvent  debtor  on  oath,  and  put  to  him  aodi 
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written  questions  as  to  tlie  state  of  his  affairs  and  the  several 
transactions  in  which  he  may  have  been  engaged  anterior  ta 
his  failure,  as  he  shall  think  proper;  and  the  insolvent  shall 
answer,  in  writing,  to  the  said  interrogatories^  in  a  pertinent 
and  distinct  manner ;  and  every  equivocal  answer  on  hia  part 
shall  be  oonstrued  against  hiuL^' 

So  the  creditors  may  oppose  the  discharge  vpon  two 
grounds:  first,  any  supposed  illegality  in  the  appointment  of 
the  assignee  which  would  raise  an  issue  of  law  as  to  the  valid* 
it;  and  regularity  of  all  the  previous  proceedings;  and  second, 
anj  supposed  fraud  on  the  part  of  the  insolvent  within  the 
meaning  of  sections  twenty-seven  to  thirty-two,  both  inclu- 
sire,  which  would  raise  an  issue  of  fact  to  be  tried  by  a  jury 
on  a  plea  of  not  guilty  by  the  insolvent.  If  the  defects  com- 
plained of  under  the  first  head  can  be  cured  by  amendment 
the  insolvent  should  be  allowed  to  amend^  in  analogy  to  like 
proceedings  in  civil  cases.  To  a  charge  of  fraud  the  insolvent 
may  object,  as  by  demurrer,  that  the  facts  stated  do  not 
amount  to  fraud  within  the  meaning  of  the  Act  If  overruled, 
he  must  plead  guilty  or  not  guilty.  If  the  latter,  a  jury  must 
be  called.  On  the  trial  the  insolvent  may  be  examined  on 
oath  in  the  mode  prescribed  in  section  twenty-two,  and  in  that 
^ay  any  information  as  to  his  affaira,  losses,  debto  and  estate 
not  furnished  by  Ids  schedule  may  be  elicited.  The  verdict  of 
the  jury  should  be  guilty  or  not  guilty,  or  if  &e  former,  they 
may  be  instructed,  if  desired  by  the  parties,  to  find  the  facta 
specially,  which  course  has  obvious  advantages  in  c&se  of  fur- 
^er  proceedings  on  appeal. 

Sud),  we  think,  is  the  practice  contemplated  by  the  statute 
and  the  practice  which  ought  to  be  observed. 

Th»  course  suggested  was  not  pursued  by  the  contestant  in 
^  case  with  technical  exactness.  The  paper  filed  by  him  is 
in  name  and  form  a  demurrer  to  the  petition  and  sehedule, 
such  as  is  used  Ia  civil  actions,  and  not  a  protest  of  objeetiott 
to  the  appointment  of  the  assignee  on  the  ground  ol  a&y  sup- 
P^  iDLYaUditj  or  irregularity  in  the  previoqa  fnwMtding^ 
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Bat^  afr  this!  ^tibetanee  and  'not  die  name  and' form  is  ihe'  thing 
1w  be  regarded,  we  hold  diat  the  objections  to  the  previbus  pro- 
(Uedingis  were  taken  mibstantially  in  conformity  with  Ae  provi- 
dfons  of  the  disatute.  •  '". 

:t  •  Q[lie  finst  objection  is  that  Uie  sdiednle  does  not  contain  a 
summary  statement  of  the  affairs  of  the  insblvent,  accomptoicd 
by  a  list  of  his  losses ;  and  snch  is  the  fact.  The  only  matters 
referred  lo  or  treated  in  tiie  ^schedule  are  the  estate  aiid  debts. 
Annesed  to  thC'  petiticin  are  two  schednles ;  the  first  is  denom- 
inated '^Schedtile  A/*  which  trisats  of  the  estate;  the  second 
ia  denominated  '^Schedule  6/'  and  treats  of  the  debts.  'AH 
that  is  said  upon  the  subject  of  losses  is  found  in  the  petition, 
and  it  is  claimed  on  the  part  of  the  respondent  that  what  is 
th€»re  «a(d  is  all  that  is  required,  and  that  it  was  properlv 
enough'  said  in  that  place.  On  the  contrary,  the  appellant 
(ion*ttids  thak  the  Summary  statement  of  the  affairs  of  the 
iniolvonfr  and  the  list  of  his  losses,  required  by  the  statute, 
must^  be  given  in  the  schedule  and  not  in  the  petition.  This  U 
teefcnically  true,  as  we  have  already  seen,  but  Ae  reason  why 
sHch  should  be  the  rule,  urged  by  the  appellant,  is  certainly 
unsound.  It  is  because  the  schedule  has  to  be  sworn  to  by 
the  Insolr^nt,  while  the  petition  does  not.  That  the  schedule 
tfiust  be  verifiod  by  the  insolvent  is  true,  but  upon  an  exami- 
nation of  the  verification  prescribed  by  the  statute  it  will  be 
fbund  that  it  contains  notMng  whatever  in  terms  applicable  to 
the  summary  statement  of  the  insolvent's  affairs  or  the  list  of 
his'  losses.  On  the  contrary,  no  reference  whatever  is  made  to 
anything  contained  in  the  schedule  except  the  inventory  of  the 
estate  and  the  list  of  debts  and  such  other  matters  as  they 
may  be  said  to  involve.  There  is  nothing,  then,  left  to  be  said 
in  support  of  the  proposition  that  the  schedule  must  contain 
the  summary  statement  of  the  insolvent's  affairs  and  the  list  of 
hie  losses,'  except  that  such  is  the  rule  prescribed  by  the  statute. 
Tliiere  may  be  sftbstantial  reasons  why  the  summary  statement 
and  Kst  of  losses  shs^d'be  verified;  and  had  the  statute  so 
pmvidod^  k  strict  OompUaiMi^  with  its  terms  in  that  respect 
would  be  requit^,  for  tl!^  p¥oc<M^ing  is  statttoxy  iktiijpobia!, 
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and  when  Badx  is  the  cate  relief  can  be  had  only  hy  a'  strict 
obseiranc^  of  the  conditioBs  upon  ^hich  it  is  to  be  granted, 
(Bermet's  Case,  supra,  and  Schlogs  v.  His  OredUors,  81  Cal. 
201,)  but  in  view  of  the  fact  that  they  are  not  embraced  in  the 
subjects  to  which  the  oath  of  the  insolvent  applies,  there  seems 
to  be  no  substantial  reason  why  their  eodiibition  should  be 
made  in  the  schedule  rather  than  in  the  petition;  and  while 
the  fonher  is  undoubtedly  the  more  regular  and  prop^  place, 
because  the  statute  has  so  provided,  we  hold  that  the  "use  of 
the  lattar  is  not  such  an  irregularitj  na  to  vitiate  the  proceed- 
ings or  require  a  reversal  of  the  final  judgment     To  hold 
othemse  would  be  to  stick  in  the  bark.     We  can  see'  no 
ressdn  why  a  summary  statement  of  the  insolvent's  affairs  and 
a  list  of  his  losses,  given  in  his  petition  instead  of  his  schedule, 
does  not  subserve  all  the  ends  oontemplated  by  the  statute,  and 
if  86  it  is  not  only  a  sufficient  oompliance  with  its  provisions 
but  a  strict  compliance  within  the  true  sense  of  the  rule 
already  referred  to  as  being  applicable  to  cases  of  t&is  char- 
acter. 

Kor  do  we  think  the  objection  taken  to  the  statement  of 
affairs  and  list  of  losses  as  to  the  matter  of  substance,  fatal  to 
the  validity  of  the  proceedings.     That  they  might  have  been 
fiillw  and  more  complete  in  matter  of  detail  may  be  true,  blit 
«tti  honot    As  already  stated,  the  Schedule  of  property  and 
debts  am  the  material  parts  of  the  insolvent's  exhibits.  .  'ttiey 
&re  the  exhibits  in  which  the  creditors  are  mostly,  interest^f}. 
It  is  from  them  that  the  fact  of  insolvency  is  to  be  ascer- 
tained, and  what  proportion  of  the  indebtedness  the  assets  will 
pay,  aiid  how  they  are  to  be  apportioned.     If,  the  creditors 
have  any  reason  to  suppose  that  the  fact  of  insolvency  •!» 
simulated  and  pretended,  or  that  the  insolvent  has  fraudulently 
misrepresented  his  affairs  in  any  respect,  and  for  that  reason 
desire  to  test  his  discharge  in  good  faith,  Sections  twenty  and 
twenty-two,  above  quoted,  suggest  the  course  tp  be  pursiped, 
and  the  latter  affords  ample  means  for  exhausting  the  informa- 
tion of  the  insolvent  in  matters  of  detail  in  reference  to  eVery 
branch  of  his  exhibits. 


._J 


414  Abgknti  v.  Sawtsb*  [Sup.Ot» 


opinion  of  the  Gonrt  —  Sanderson,  1. 


What  is  here  said  as  to  the  stibBtanoe  of  the  statement  of 
affairs  and  list  of  losGes  is  also  applicable  to  the  objection  to 
the  inyentory  of  the  insolyent^s  estate.  It  consists  of  only 
two  items.  The  first  is  fall  aa  to  the  property  referred  to. 
The  second  relates  to  household  furniture  only.  It.mi^t 
have  gone  more  into  detail  and  given  the  exact  number  of 
tables^  chairs,  beds,  etc,  but  in  view  of  the  valuation  pat 
up(m  the  whole  there  is  bo  reason  to  suppose  that  the  insol- 
vent has  more  furniture  than  is  necessary  for  family  use,  or 
more  than  the  Court  would  have  set  apart  to  him  as  exempt 
from  execution;  and  in  the  absence  of  a  more  direct  sugges- 
tion from  the  contestant  that  he  had  more  than  the  Court 
would  be  likely  to  set  apart,  we  are  not  disposed  to  hold  that 
the  Court  below  erred  in  not  ruling  the  insolvent  to  a  more 
definite  statement. 

In  view  of  the  very  liberal  provisions  of  the  twenty-fourth 
section  of  the  statute  we  also  hold  that  the  objection  to  the 
list  of  debts  is  not  well  taken. 

Judgment  affirmed. 


M.  ARGENTI,  Exboutbix  op  thb  Last  Wnx  OiF  P. 
Aboknti,  DBCEUkSBD  V.  E.  D.  SAWYER,  Jm>aB  of  tbx 
DisTsioT  Court  of  thf  Fottbth  JunioiAi.  Dibtbiot. 

JUDOICVNT    OF     DiSTBICT     CoUST    BT     DXBSCTION     OW     SUPBBXB    COOTtT. —  If    tilt 

Supreme  Court  directs  the  District  Court  to  enter  a.  Judgment  in  a  case  In 
fiarticuUtr  fom^  ttie  District  Court  has  no  authority  to  enter  a  different 
Judgment  from  that  directed,  even  If  the  Judgment  directed  to  be  entered 
falls  to  glTe  the  party  what  was  Justly  or  legally  his  due. 
L4W  OF  Cask. —  A.  decision  of  the  Supreme  Court  in  a  case  becomes  the  law  of 
that  case  in  all  Its  stages. 

Applioatiok  to  the  Supreme  Court  for  writ  of  mandate. 
The  facts  are  stated  in  the  opinion  of  the  Court, 
John  B.  Felion,  for  Petitioner. 
Horace  Hastings,  for  Defendant 
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By  the  Court,  Khodes,  J. : 

In  the  case  of  Argenti  v.  The  OUy  of  San  Francisco, 
reported  in  80  Oal.  458,  this  Court  made  the  following  order: 
''Judgment  reversed,  and  all  proceedings  subsequent  to  the 
entry  of  the  cause  on  the  calendar  of  the  District  Court  set 
aside  and  the  Court  directed  to  enter  judgment  for  the  plain- 
tiff for  tiie  amount  due  upon  the  contracts  to  be  ascertained 
by  computing  the  amount  of  the  warrants  set  out  in  the  com- 
plaint, which  were  drawn  in  favor  of  F.  Argenti  or  bearer, 
together  with  legal  interest  on  the  amount  from  the  date  of 
the  warrants,  and  to  enter  judgment  for  costs  as  above  indi- 
cated." When  the  cause  was  called  in  the  District  Court, 
the  plaintiff  moved  that  judgment  be  entered  striking  out  of 
the  original  judgment  of  April,  1867,  the  amount  of  the  war- 
rants unsupported  by  any  contract;  and  for  the  amoimt  due 
<m  the  contract  set  up  in  the  complaint,  as  determined  by  the 
warrants  made  payable  to  F,  Argenti  or  bearer,  attached  to 
the  complaint,  and  with  interest  on  said  modified  judgment 
from  April,  1857,  at  the  rate  of  ten  per  cent  per  annum  — 
that  is  to  say,  the  original  claim  to  bear  interest  from  Septem- 
ber, 1854,  till  April,  1857,  and  then  the  amount  of  both 
principal  and  interest  to<bear  interest  to  the  present  time  at 
the  same  rate.  The  motion  was  denied,  and  the  Court  directed 
judgment  to  be  entered  in  accordance  with  the  order  of  this 
Court  above  cited.  This  proceeding  was  instituted  to  compel 
the  Judge  of  the  District  Court  to  enter  judgment  in  aooordance 
with  the  plaintiff's  motion. 

The  District  Court  was  clearly  right  in  denying  the  plain- 
tiffs motion  and  ordering  judgment  as  was  done.  It  had  no 
authority  to  enter  a  different  judgment  The  duty  of  that 
Court  was  simply  to  enter  a  judgment  in  conformity  with  the 
order  of  this  Court.  That  order  is  decisive  of  the  character  of 
the  judgment  to  which  the  plaintiff  is  entitled.  It  is  there- 
fore unnecessary  to  consider  whether  the  original  judgment, 
should  have  been  ordered  to  be  modified,  or;  whether  the 
plaintiff  was  entitled  to  interest  upon  interest,  or  whether  the 
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judgment  of  this  Court  would  hwye  been  modi^e^  if  it  had 
been  asked  for  m  proper  time,  so  as  to  give  interest  upon  the 
interest  that  had  aoenied  uj^  to  Apri],  185^^  The  judgment 
of  this  Court  concludes  the  parties,  and  it  is  too  late  now  to 
change  it,  and  certainly  the  District  Court  has  no  authority  to 
modify,  change  or  disregard  it  in  any  respect,  even  admitting 
that  with  regard  to  the  interest  it  fail»  to  give  ih^  plaintifP 
what  was  justly  or  legally  his  due. 
Mandamus  denied. 

Neither  Mr*  Justice  Saw^xb  nor  Mr«  Justice  Shaftss 
ecxprcssed  any  opinion. 


JOHN  T.  PQRTER  v.  FELIX  D.  ATHERTON  and  F. 

S.  SPRING, 

CONSTBUCnON    OF    CONTRACT    POB    »P4BTITIOK    0»    LAim.-r  A    COBtrMt    b«twe«Il 

A.  and  Q^  tenants  In  eommon  In  a  tract  of. )an.d,  by  ^hlch  It. la  agreed  that 
B.'s.  interest  Ip  the  land  shall  be  a  certain  acpount  in  excess  o(  what  he 
otherwise  pwned,  and  that  Q.  shall  eztlngpilsh  all  dalm  of  title  fn  the  land 
set  up  by  C.  by  procorlnir  C.*s  deed,  (C.  then  asserting  an  Interest  In  the 
land  claimed  by  A.,)  and  then  after  ceMaln  other  er^nts  transpiUre  a  dirlsloD 
of  tbe  land  shall  take  place  between  the  contracting  parties,  according  to 
the  contract,  and  deeds  be  exchanged.  Is  not  fulfilled  by  B.  having  procured 
C.*»  deed  before  the  contract  was  made,  nor  by  proearing  C/«  deed  to  hlm- 

.      .  self,  pnless  he  tbep  oonveys  to  A. 

IDBV.-T-  The  fact  that  C.  had  no  yalld  title  to  any  of  the  land  does  not  excuse 
3.  from  procjarlng  a  conveyance  from  him  to  A.  after  the  contract  was  made, 
befote  B.  can  go  into  equity  to  ehforce  a  speelfle  performanea. 

Ap?b;^l  from  thc}  J^i^trict  Courts  Fourth  Judicial  District, 
City  and  County  of  Ean  Francisco. 

The  plaintiflF  recovered  judgment  in  the  Court  below,  and 
the  defendants  appealed  from  the  judgment  and  from  an  order 
denying  a  new  trial.  The  plaintiff  also  appealed  from  a  part 
of  the  judgDient. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  8.  Bl(iichleyj  lor  Defendm^ta  aiid  Appellants. 

If  A.  contracts  with  B.  to  extinguish  the  claim  of  C.  by 


proouriag  a  deed  fxooi  Idm^  two  conditions  are  iar^Ived:  1. 
That  at  the  date  of  H^  contract  Cs  is  ma^Dg  a  claim.  2.  That 
bj  a  futare  action  of  iL  tjiiat  claim  is  to  be  esctinguished.  T}^^ 
claim  existing  at  the  date  of  the  contraot  caxmot  have  beon 
previooaly  Qxtingaiahed  by  any  past  action .  of  A.'s,  because 
the  contract  pre^supposes  the  existenee  of  the  olaim.  If  it 
has  already  beeiQ  estmgoished^  the  very  snbject  matter  of  the 
ocmtract  is  gone.  There  is  no  daixn  <»i  which  to  base  a  con- 
traet  for  its  extii^ishnient.  If  there  is  a  claim  existing  at 
the  date  of  the  contraoti  no  past  action  of  A.'s  has  extin- 
guiahed  it;  consequently,  the  claim  which  Leese  and  wife  were 
making  in  December,  1861,  could  not  haVe  been  extinguished 
by  the  deed  dated  August  1st,  1860;  the  contract  itself  pre- 
supposes the  existence  of  the  claim,  notwithstanding  that  deed. 
That  deed  cannot  be  considered  an  extinguishment  of  the  claim. 
{Stridelan^  v.  Turner,  7  Exoh.  208;  Fry  Spec  P.  355-6; 
Bryant  v.  Busk,  4  Bussell,  1.)  The  delay  in  obtaining  a  deed 
from  Kosalie  Leese  has  been  anob,  and  the  position  of  the 
parties  has  so  changed  in  the  meanwhile,  that  (even  if  a  new 
dee4  should  b^  tendered)  it  would  now  be  inequitable  to  en- 
force a  specific  performance^  The  plaintiff  should  be  lef t  t^ 
bia  action  for  damages.  (Green  v.  GoviUaud,  10  Cal.  317; 
Weier  v.  Marshall  19  Cal,  447,  459;  Bravier  r.  Oratt,  4 
Wboat  528;  Pratt  v.  Carrol,  8  Cranch,  471;  Perkins  v. 
yfrism,  8  Har.fc  McHan.  326.) 

B.  8.  Brooks,  for  Plaintiff  and  Bespondent 

The  defendants  have  abandoned  some  of  the  grounds  they 
argued  in  the  Court  bdow.  Their  first  point  is,  that  the  deed 
of  Leese  and  wife  to  M.  G.  Vallejo,  dated  August  1st,  1860,  did 
not  satisfy  a  contract  made  December,  1861,  "to  extinguish 
tie  claun  of  Leese  and  wife,  by  procuring  from  those  parties 
deeds  of  grant,  bargain,  and  sale  to  the  raneho.'^  The  cove- 
Dant  applied  to  RiidoliA  Steinbach  also,  JX  was  admitted 
that  Vallejo  obtained  a  deed  from  Steinbach.  The  language 
was  evidently  cop4ed  or  left  unchanged  from  the  former  oon- 
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tract  Perhapfly  in  strict  ooostructioiiy  the  defendants  are  right. 
But  the  snhstance  of  the  agreement  was  that  he  should  acquire 
their  interest  What  matters  it  whether  he  had  already  ac- 
quired it  or  acquired  it  afterward  t  Equity  looks  at  the  sub- 
stance, not  at  the  form.  The  difference  in  mode  works  no 
damage  to  the  defendants.  The  second  point  is:  "The  delay 
in  obtaining  a  deed  from  Bosalie  Leese  has  been  sudi,  and  the 
position  of  the  parties  has  so  changed  in  the  meanwhile,  that 
(even  if  a  new  deed  should  be  tendered)  it  would  now  be  in- 
equitable to  enforce  a  specific  performance.  The  plaintiff 
should  be  left  to  his  action  for  damages.''  I  am  not  able  to 
perceive  how  the  defendants  are  damaged  by  any  delay  in  pro- 
curing the  deed  of  Mrs.  Leese,  since  they  have,  without  any 
effort  or  expense  on  their  part,  acquired  her  interest;  nor  how 
they  can  complain  of  delay,  when  we  had  already  obtained  the 
deed  when  we  made  the  contract.  Nor  do  I  perceive  that  the 
condition  of  affairs  is  at  all  changed  in  consequence.  The: 
pai*tition  suit  was  necessary  to  set  off  the  interests  of  the  other 
heirs.  The  Court  finds,  what  is  indeed  manifest,  that  tha^ 
was  a  necessary  preliminary,  and  no  change  has  taken  place 
except  what  is  effected  by  that  proceeding. 

By  the  Courts  SiAifDEBSoir,  J.: 

This  is  an  action  to  oompel  the  spedfie  performance  of  a 
contract  in  relation  to  the  partition  of  the  Rancho  Bolsa  de 
San  Cayetano^  in  Monterey  CJounty.  The  contract  was  be- 
tween Mariano  G.  Vallejo  and  Josfi  Jesus  Vallejo,  two  brothers 
who,  with  nine  other  children,  inherited  the  rancho  from  their 
father,  Ignacio  Vallejo,  who  died  in  1835. 

The  plaintiff  sues  as  the  successor  of  the  former,  and  the 
defendants  are  sued  as  the  successors  of  the  latter  with  notice 
of  the  plaintiff's  equity.  The  contract  bears  date  December 
16th,  1861. 

In  order  to  understand  the  main  question  it  is  necessary  to 
state  somewhat  in  detail  the  leading  facts  of  the  case.  The 
labor,  however,  will  nuiinly  aooomplish  a  double  purpose,  for 
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when  Mfe  have  stated  the  case^  it  will  also  appear  that  we  have 
substantially  decided  it 

The  eleven  children  on  the  death  of  th^ir  father  took 
the  rancho  by  descent  as  tenants  in  commoi^  each  taking  an 
tindivided  eleventh  part  In  1854  Jnan  Afltonio,  one  of  the 
duldien,  purchased  the  interest  of  his  sister  Rosalie^  then  the 
wife  of  Jacob  P.  LeeeCy  and  took  «  deed  therefor,  which  was 
recorded,  but  was  so  defectivelj  acknowledged  as  to  pass  no 
tide. 

In  1860  Jos^  Jesus  1>eing  desirous  of  purchasing,  so  far  as 
he  oould,  the  shares  of  his  co-heirs,  for  that  purpose  borrowed* 
from  the  defendants  the  sum  of  forty  thcmsand  dollars,  and  to 
secure  its  repayment  gave  a  mortgage  upon  his  interest  and 
sach  other  interest  as  he  might  thereafter  acquire.  He  after- 
wards purchased  the  interest  of  his  brother  Juan  Antonio,  in- 
duding  that  of  his  sister  Bosalie.  Juan  Antonio  died  be- 
fore the  deed  was  made,  but  Joe6  Jesus  afterwards  acquired  his 
entire  interest  After  his  pur<^ase  Joe6  Jesus  discovered  the 
defects  in  Boealie's  deed  to  Juan  Antonio,  and  on  the  1st  day. 
of  August,  1860,  initiated  proceedings  to  remedy  the  same  un- 
der the  provisions  of  the  Act  of  the  13ih  of  April,  1860, 
'^oonceming  certain  acknowledgments  of  deeds  and  other 
instruments  affecting  real  estata'^  (Statutes  1860,  p.  179.) 
That  Act  authorizes  the  amendment  of  defective  admowledg- 
ments  by  the  means  and  in  the  mode  therein  designated.  The 
amendment  of  the  acknowledgment  was  aoeomplished  on  the 
15th  of  August,  1860,  and  the  deed  was  again  recorded  on 
that  day- 

The  plaintiff's  grantor,  Mariano  O.  Vallejo,  seems  to  have 
discovered  £he  flaw  in  Jos<S  Jesus'  title  to  the  interest  of  Rosalie 
about  the  same  time.  At  all  events,  on  the  1st  day  of  August, 
1860,  the  same  day  on  which  Josi  Jesus  commenced  proceed- 
ings to  weld  the  flaw  in  his  title,  Mariano,  accompanied  by 
counsel,  appeared  at  the  residence  of  Bosalie  and  obtained  from 
her  and  her  husband  a  deed^  with  no  flaws  in  the  acknowledg- 
ment, for  wliich  he  gave  her  in  return  a  promise  that  he  would, 
when  the  rancho  was  partitioned,  convey  back  one  himdred 
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acresy  being  less  than  ohe  eighth  pf  her  interest.  This  deed  n^as 
iminediately  deposited  by  the  attorney  of  Mariano  in  the  Re- 
corder's office  for  record;  but  it  was  afterward  lost,  and  was 
never  recorded. 

After  these  transactions  Kosalie  continued  to  assert  a  claim 
to  a  share  in  the  rancho^  and  one  Steinbach  also  seems  to  have 
had  soine  claim,  but  Svhat  it  tvas  the  record  fails  to  show. 
..  At  this  stage  of  the  proeeedings,  and  in  view  ot  these  con- 
ditions^ the  contract  in  question' was  made.  The  following  is 
a  copy: 

"  Memorandum  of  agreepient  between  M.  6.  Vallejo,  of  ^the 
oneipart,  and  Joe6  de  Jesus.  Vallejo,  of  the  other  part: 

'^  Witnesseth  that  for  the  purpose  of  this,  agreement  it  is  stip- 
ulated and  agreed  that  the' interest  of  M..  G.  VaUejo  in  the 
Bancho  San  Cayetano,  situated  in  the  C6unty  of  Monterey, 
shall  be  equal  to  eleven  hundred  ilcres  of  latid,  of  av^age  value, 
relatively,  to  the  whole  rancha  '  . 

^^  M.  G.  Yallejo  agrees  to  extinguish  all  claims  of  titk  or 
interest  in  the  said  rancho  set  up  by  Jacob  P.  Leese  and  wife, 
and  also  by  Rudolph  Steinbach,  by  procuring  from  these  par- 
ties a  deed  of  grant,  bargain  and'sale^  to  said  rancbo. 

^'  When  the  survey  of  said  rancho  shall  have,  beea  'confirmed, 
and  the  adverse  claim  of  a  part  of  said  rancho  kuQivm  as  the 
'Pico  Claim'  shall  have  been  finally  adjudicated,  and  when 
>  said  Joe6  de  Jesus  shall  have  aequired  title  to  the  interest  in 
said  rancho,  now  in  &e,  estate  of  Juan  Antonio  Yallejo, 
deceased,  .then  a  subdivision  of  said  rancho  shall  take  place 
and  a  valuation  be  placed  upon  each  subdivision  thereof;  after 
which,  said  M.  G.  VaUejo  shall  first  select  a  quantity  of  land 
^ual  to  one  half  of  his  interest,  and  then  J.  J.  Yallejo  shall 
select  a  quantity  equal  in  value  tx>  four  times  that  selected  by 
M.  G.  Yallejo;  and  then  M.  G.  Yallejo  shall  select  a  quantit}* 
equal  to  the  balance  of  his  interest,  and  the  remainder  ehall 
belong  to  the  said  Jose  de  Jesus.  The  parties  shall  then 
excliange  deeds  according  to  said  partition  and  division,  li 
the  aforesaid  ^  Pico  Claim '  shall  be  adjudged  finally  favorably 
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thereto^  and  adverse  to  the  Vallejo  claim  <o  said  raneho,  thi^n 
tke  iiiteiiest  of  said  M •  O-  Vallejo  shall  be  reduced  ftom  eleven 
hundred  acres  in.  the  same  ratio  that  the  'Pico  Claim'  take^ 
away  from  the  whole  property  —  that  ia  to  say,  if  the  Pieo  title 
ia  adjndged  to  be  good  to  one  half  of  the  rancho^  then  M.  G« 
Vallejo's  interest  would  be  but  five  hundred  anii  fifty  aeiea. 

^In  testimony,"  etc.,  dated  December  ISth,  1861. 

Ll  dnplioate  signed: 

Jobs  ]»  Jsars  Yallbjo,        [akax^.] 

Bx  W.  W.  le^TOW.  Hl*^  AttocaeY  b  l«et 
[SBAJU] 

• 

On  the  28tb  of  Kovendber,  1863,  Joa6  Jesus  conveyed  his 
entire  interest  to  the  defendants,  with  the  understanding,  how- 
ever, thdt  the  mortgage  should  not  be  merged  in  the  deed,  and 
that  any  surplus  remaining  should  inure  to  his  benefit  This 
deed  was  intended  in  part  as  &  further  aasuraace,  but  was 
mainly  given  to  facilitate  a  partition  by  suit,  attempts  to  par- 
titi(Hi  by  contract  harving  failed ;  and  was  tak^n  by  the  defend- 
ants with  notice  of  the  contract  of  the  15tb  of  December, 
1861. 

Suit  for  partition  was  afterwards  instituted  by  the  defendant 
as  the  successor  of  JoeS  Jesus^  which  went  to  a  final  jndgmenti 
by  which  was  set  apart  to  Mariano  his  interest  as  heir  only,  and 
to  the  defendants  the  entice  interest  of  Josi  Jesus  including  the 
share  of  Rosalie,  who  was  not,  however,  a  party  to  tiie  action* 
The  judgment  concluded  with  this  clause:  '' Saving  to  the 
said  defendant,  Mariano  G.  Vallejo,  or  to  his  suceem>rs  in 
iaterest,  any  equitable  right  which  he  may  h&ve,  if  any,  as 
against  Jos6  Jesus  Vallejo,  or  his  successor  in  interest,  under 
or  bj  virtue  of  a  certain  agreement  made  between  the  said 
JoB6  JiBsus  Vallejo  and  Mariano  G.  Vallejo,  on  the  15th  of 
December,  1861.  ♦  ♦  ♦  But  this  saving  is  not  in  any  way 
to  affect  the  decree  as  to  any  oAex  party  thereto,  or  to- affect 
in  any  way  the  leigal  title  to  any  parcel  as  therein  tbe  same  is 
declared  betweoi  llie  respective,  parties/' 

P^^Bg  ^Kifi  m&ffi  for  partition,  Mariano  eonveyed  his 
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interest  in  the  ranoho  and  assigned  his  interest  in  the  contract 
of  the  15th  of  December,  1861,  to  the  plaintiff.  Aftar  his 
purchase  the  plaintiff  demanded  a  deed  from  Boealie  and  her 
husband,  who  refused  to  give  it  He  thai  brought  an  action 
to  compel  ihem  to  convey,  which  is  still  pending.  After  par- 
titiim  had  been,  made,  as  aforesaid,  the  plaintiff,  claiming  that 
the  contract  had  been  fully  performed  on  his  part  by  Mariano, 
and  adopting  and  using  die  map,  subdiyifiions  and  yalnationfl 
which  had  been  made  for  the  purpose  of  said  partition,  se- 
lected five  hundred  and  fifty  acres,  being  one  half  of  his  inter- 
est, as  settled  by  said  contract,  and  called  upon  the  defendants 
to  make  their  selectiofts  under  the  contract,  and  thereby  en- 
able him  to  complete  the  selection  of  his  eleven  hundred  acres. 
The  defendants  refused.    Hence  this  action. 

At  the  trial  the  defendants  admitted  that  the  contract  had 
been  performed  on  the  part»of  the  plaintiff,  except  as  to  the 
extinguishment  of  the  Pico  claim  and  the  claim  of  Leese  and 
wif e,  as  to  which  they  denied  performance.  There  was  testi- 
mony tending  to  show  that  the  contract  had  been  performed 
as  to  the  PicQ  claim,  and  the  Court  so  found,  to  which  the 
defendants  took  and  now  take  no  exception* 

On  the  question  of  performance  the  Oourt  made  two  find- 
ings, as  follows: 

"  8.  That  the  said  Mariano  G.  Vallejo,  prior  to  the  convey- 
ance to  plaintiff,  did  extinguish  aU  claims  of  title  or  interest 
in  the  said  rancho  set  up  by  Jacob  P.  Leese  and  wife,  and  also 
by  Kudolph  Steinbach,  by  procuring  from  the  parties  deeds  of 
grant,  bargain  and  sale  to  himself  of  said  rancho.  The  deed 
from  Leese  and  wife  was  made  August  1,  1860,  was  of  all 
their  right,  title  and  interest,  was  duly  acknowledged  by  both, 
but  was  not  recorded  and  is  lost.'^ 

^^17.  That  said  Mariano  O.  Vallejo,  as  well  as  the  said 
plaintiff,  have  fully  and  faithfully  kept,  fulfilled  and  performed 
everything  in  the  said  agreement  contained  on  the  part  and 
bf'half  of  the  said  Mariano  G.  Vallejo  or  the  plaintiff,  to  be 
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hsptj  fulfiUed  or  performed^  but  the  said  defendants  wholly 
n^Iect  and  refuse  to  perform  and  fulfil  the  same  on  their 
part" 

To  these  findings,  so  far  as  they  relate  to  a  performance  of 
the  contract  as  to  the  claim  of  Leese  and  wife,  the  defendants 
excepted,  claiming  that  the  deed  from  Leese  and  wife  to  Mari- 
ano, of  the  1st  of  August,  1860,  more  than  a  year  prior  to  the 
date  of  the  contract  sought  to  be  enforced,  was  not  the  deed 
for  which  they  contracted,  and  that  no  other  deed  having  been 
made  since  the  contract,  there  had  been  no  performance  in 
that  respect.    This  is  the  point  of  the  defendants'  appeal. 

The  plaintiff  complains  of  the  mode  of  performance  which 
was  decreed  by  the  Courts  claiming  that  it  is  not  in  accordance 
with  the  terms  of  the  contract ;  but  we  shall  have  no  occasion 
to  look. into  the  plaintiff's  appeal,  and  therefore  pass  it  with- 
out further  notice. 

The  acts  to  be  performed  by  Mariano  Vallejo  under  the  oon- 
tract  were  ^'to  extinguish  all  claims  of  title  or  interest  in  the 
said  rancho  set  np  by  Jacob  P.  Leese  and  wife,  and  also  by 
Budolph  Steinbach,  by  procuring  from  these  parties  a  deed  of 
grant,  bargain  and  sale  to  said  rancho."  We  think  that  the 
ease  made  by  the  plaintiff  fails  to  show  that  either  of  these 
acts  had  heesk  performed  prior  to  the  commencement  of  this 
action,  and  that  this  is  x>byious  from  the  dry  statement  of  the 
facts  which  we  have  already  made.  The  acts  to  be  done,  and 
how  they  are  to  be  done,  are  stated  with  precision  in  the  con- 
tract, and  nothing  short  of  deeds  of  grant,  bargain  and  sale  of 
the  rancho  thereafter  legally  made  and  executed  by  Steinbach 
and  by  Leese  and  wife  to  Jose  Jesus,  procured  and  tendered 
to  him  or  his  grantees  by  Mariano  or  his  assignee,  the  plaintiff, 
conld  amount  to  performance.  Deeds  from  these  parties  to 
Mariano  or  the  plaintiff,  had  they  both  been  obtained,  would 
not  ha?B  satisfied  the  contract.  A  further  deed  from  Mariano 
or  the  plaintiff,  made  and  tendered,  would  have  been  necessary. 
A  deed  from  Steinbach  to  Mariano  was  obtained,  but  no  deed 
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was  made  or  tendered  by  '<he  latter  o*  tfei  pkintiff  tb  Joe^ 
Jesus  or  his  successors,  the  d^endants.' 

It  does  not  matter  whether  Leese  and  wife  or  Steinbach  had . 
any  valid  claim  te  the  rancho  or  not.  The  bare  making  of  the 
contra<5t  assumes  that  they  had  a  claim  off  some  sort.  But 
admit  that  they  ha:d  not,  it  is  clear  fhat  Jose'Jestis,  for  some 
cause  not  difficult  to  conjecture,  looked*  upon  them  as  th«  ene- 
nlies  of  his  title,  and  he  desired  to  quiet  that  title  as  agsdiiist 
them.  To  do  this  was  the  undertaking  of  Mariano,  for  wMch 
he  wa^  te  get  two  hundred  and  erghty-f our  and  forty-thi^ee*  one 
hundredths  acres  of  land,  which  is  the  ditference  between  the 
amount  to  which  he  was  entitled  as  heir  and  the  eleveoi  hun- 
dred acres  specified  in  the  contract  This  he  did  not  do,  and 
did  not  therefore*  swell  his  interest  in  the  rancho  as  "Vi^ainst 
Jos^  Jesus  from  eight  hundred  and  fifteen  and  flfty-sevc^n  one 
hundredths  acres,  the  amount  which  he  took  as  heir,  to  eleven 
hundred  acres  which  he  claims  under  the  contract. 

If  true,  it  is  no  answer  to  say  that  by  force  of  the  ptekition 
suit  or  the  Statute  of  Limitations,  the  title  of  Jos6  Jesus  i?  now 
made  secure  as  against  these  claims,  ahd  that  Mariano  eontrib- 
uted  to  that  end,  and  therefore  ought  to  have  his  reward,  which 
seems  to  be  the  substance  of  the  theory  on  flie  part  of  the 
plaintiff.  To  say  that  the  deed  of  the  Ist  of  Augnsl^  1860;  f  nmi 
Leese  and  wife  to  Mariano,  which  was  lost  aUd  hevtsr  re* 
corded,  made  more  than  a  year  prior  to  the  contract,  of  which 
BO  far  as  this  record  shows,  Josfi  Jesus  was  entirely  igno- 
rant at  the  time  the  contract  was  made,  was  the  deed  intended 
by  the  parties,  is  simply  absurd,  and  nothing  further  need  be 
said  in  regard  to  it.  If  Jos6  Jesus  knew  anything  about  the 
deed,  and  was  moved  in  any  respect  by  a  desire  to  get  any 
supposed  title  thereby  vested  in  Mariano,  he  would  hate  <*on- 
tracted  for  a  deed  from  him  directly.  That  a  deed  th*reifter 
to  be  obtained  was  the  deed  for  which  Jos4  Jesui  cdntrbcted, 
as  understood  by  lilariano  tiimself,  is  al^o  'eblmiEi  byiiSte'kft^ 
sequent  demand  atid  suit  ^drefor  by  hia  laeeessory  thepUdn' 
tiff  nl  this  action. 
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The  judgment  and  order  denying  a  new  trial  are  reversed, 
and  the  Court  below  is  advised,  to  di&n;u$s  the  action. 


Sbjoptss^ :J.y  conenrringspeeially: 

The  contract  set  out  in  the  complaint  does  not  in  my  opinion 
make  the  right  of  M.  G.  Yallejo  to  a  apecific  performance 
depend  upon  a  prior  e^nguiahmentbjhim  of  tbe.i4|CN0  and 
Steinbach  claims  in  favor  of  his  brother.  The  contiract;  aA  T 
understand  it,  presents  a  case  —  at  least  so  far  as  deed  making 
is  oQDeemed — of  •  mutnj^  projai8#8,  one ,  promise .  iroi^tqtini; 
the  considei^ation  of  the  other,  and  both  are  to  bepen'oriQeri 
at  the  same  time.  Afteor  the  happening  of  f9eirtain  evonta 
particuLirly  noted  in  the  contract,  .the  parties  are  *''to  eicehange 
deeds.''  This  egression  excludes  the  idea  tbnt  ditber  party 
is, to  give  or  tendqr  a  deed  in  advance  of  the  other,  and. shown 
that  the  execution  of  the  conveyances  was  inteivied  to  bo 
siiaultaneons.  To  maiatain  an  action  for  speoiBc  T>erfonii- 
ance,  t  was  necessary  for  the  pbtiitiff  to  av^r  that  he  was 
ready  and  willing,  an  J  offered  to  perform  on  bis  [Hurt;  but 
that  fact  18  neither  averrm!  nur  proved. 

J  concur  in  the  judgment. 


iOmS  BRUCK  AND  WIFE  V.  REASON  P.  TUCKER  el  al. 

C0X8TBCCTTON  or  ^WiLL. —  If  the  testator  deTlses  hie  **  flour  mil),  with  the 
land  pfirtalDln^  thereto,  a  half  leeinie,  more  or  LeiSr*'  and  be  owne  a  large 
tract  of  land  around  the  mill,  and  there  Is  no  tnclosure  around  the  mill,  and 
BO  portion  «f  it  has  any  speelal  relation  to  the  business  carried  on  at  the 
Dill,  the  entire  ttfact  of  land  pusses  bj  the  wtU  to  the  deTlsee,  apon  the 
death  of  the  testator. 

Idsu.— If  the  whole  tract  of  land  around  the  mill  which  belongs  to  the 
testator  In  each  ease  Is  leas  than  half  a  league,  It  will  be  assumed  that  he 
hitended  to  gl^  tbo  whote  Irai^t. 

Ct'iFLTCT  OF- Testimont. —  If  tho -testator  deTlaes  his  *'flour  raUI,-wlth  the 
laid  pertaining  thereto,  a  half  league,  more  or  less,**  and  several  witnesses 
tettify,  floiae.  ^tMit  Jie  applied  the  term  **  mil]  tract  '*  to  all  the  land  at  one 
tlfie^^aitf  9tlvirs».$^at'at'a  Slflerooit  ^e.heiMVIM  the  wm*  mmu*  to  oid)r 
a  part  of  the  la^d^  ^rts  not.  ar  cap*  of  pq^Slct  ^  ^tlaio^« 
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Rbcovkrt  of  ItAVD  Dktissd. —  Sach  testimony  only  show*  tbat  tlie  testator 
applied  the  name  **  mill  tract  **  sometimes  to  a  part  of  tbe  land,  and  some- 
times to  all.  and  the  devisee,  to  recover  the  land,  is  not  obliged  to  prove  tbe 
boundaries  of  the  land  Intended  to  be  devised. 

What  Pasars  bt  Will. —  If  the  testator  In  his  lifetime  conveys  or  contracts 
to  convey  a  part  of  a  tract  of  land  devised  by  htm,  the  will,  upon  his  death, 
operates  only  upon  so  mnch  of  the  land  as  locally  and  equitably  belonged  to 
htm  at  bis  death. 


Appeal  from  the  District  Oonrt,  Seventib  Judicial  District, 
Napa  County. 

This  cause  came  on  to  be  tried  on  the.Sd  day  of  October, 
1S65.  The  plaintiff,  to  maintain  the  issues  joined  on  his  part, 
proved  a  grant  from  the  Mexican  (Jovemment  to  Dr.  Edward 
T.  Bale,  of  the  Rancho  Came  Humana,  and  confirmation 
thereof,  and  that  the  claim  was  still  pending  upon  exceptions 
to ^ the  survey;  also,  that  juridical  possession  was  given  of  the 
rauch.  It  was  admitted  that  the  land  in  controversy  was 
covered  by  the  grant  and  juridical  possession.  Plaintiflf  then 
put  in  evidence  the  will  of  Dr.  Bale,  the  father  of  Mrs.  Bruck. 

The  defendants  were  in  possession  of  several  portions  of  the 
tract  of  fourteen  hundred  and  thirty-six  acres,  outside  of  the 
one  hundred  and  ninety  acres  west  of  the  Napa  River.  The 
defendants  recovered  judgment  in  the  Court  below,  and  the 
plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B,  8.  Brooks,  for  Appellants. 

The  question  was  not  one  of  identification  nor  of  bounda- 
ries. It  was  a  question  of  construction,  of  intention,  of  inter- 
prelation.  The  question  was  and  is,  what  did  Dr.  Bale  mean 
by  the  words  used  by  him  in  his  will,  "  the  flour  noill  and  all 
of  the  land,  etc.,  which  pertaina  to  said  mill,  a  half  league, 
more  or  less  ?  **  This  was  for  the  Court  to  determine,  and  it 
is  for  this  Court  to  determine.  There  are  two  waya  that  we 
may  determine  it.  The  first  way  is  to  interpret  it  in  the  light 
of  anrroonding  dramiatancea,  and  if  they  are  sufficient  it  will 
not  be  necessary  to  look  any  further.    We  find  a  segr^ated 
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tract  upon  which  the  flour  mill  stands,  oontainiiig  less  than 
half  a  league.  It  does  not  adjoin  any  other  land  of  the  testa- 
tor. Is  anything  more  necessary  to  enable  the  Court  to  inter- 
pret the  will }  la  it  not  manifest  that  this  is  the  tract  of  land 
intended  to  be  devised  ?  It  is  for  the  Court,  not  the  jury,  to 
bonstme  the  will,  and  to  ascertain  what  land  the  testator 
intended  to  devise.  The  construction  and  effect  of  a  deed  are 
matters  of  law,  and  if  a  jury  undertake  to  find  what  effect  a 
deed  has,  the  Court  will  thus  far  disregard  the  :8nding  and 
give  the  deed  its  proper  effect  (Midler  v.  Shdckleford,  4 
Dana,  264;  Vendble  v.  McDmdld,  4  Dana,  886;  Sheldon  v. 
Dodgcy  4  Denio,  417;  Tu0'ner  v.  Oates,  16  How.  XI.  S.  14.) 
The  construction  of  tiie  will,  where  it  is  to  be  gathered  from 
t^  will  alone,  is  a  mere  question  of  law.  (Sorrtl  v.  Sorrel,  5 
ila.  345;  Braruih  Bank  at  Mobile  v.  BoyUn,  »  Ala.  820.) 

C.  HarUon,  for  Respondentti 

The  question  of  identification  was  one  of  fact  and  not  of 
lawy  and  was  properly  submitted  to  the  jury.  (Constitution 
of  California,  Art  VI,  Sec  17;  Practice  Act,  Sec.  165 ;  1  Cal. 
328;  4  CaL  69;  8  Cal.  216.)  The  parcels  in  a  devise  always 
lie  out  of  it,  and  must  be  sought  by  evidence  cliynde.  Their 
identity  is  a  fact  to  be  found  by  the  jury.  (Byers  v.  Wheeler, 
22  Wend.  150.)  Boundaries  and  lines  are  always  questions 
of  fact  for  the  jury.  (Barclay  v.  Howell's  Lessees,  6  Pet  U.  S. 
510.)  There  was  a  conflict  of  testimony,  and  this  Court  wiU 
not  disturb  the  verdict  (Peierie  v.  Bughy,  24  Cal. '422; 
Lubeck  v.  BtUlock,  24  Cal.  838 ;  People  v.  Brown,  27  Cal.  500.) 
The  point  in  issue  was  the  identification  of  the  land.  Appel- 
lants claimed  a  piece  of  land  under  a  will,  in  which  it  was 
designated  as  ''the  flour  mill  and  all  the  land,  etc.,  wlilcli 
pertains  to  said  mill,  ft  half  league,  more  or  lees."  The  orly 
way  of  identifying  the  land  so  as  to  enable  the  jury  to  dec  de 
whether  the  defendants  were  upon  it,  and  to  enable  the  officer 
to  find  the  land  of  which  the  writ  should  direct  him  to  give 
the  plaintiffs  possession^  waa  by  proving  its  metes  and  bounds. 
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Although  it  is  the  province  of  the  Court  to  oonatrue  the  writ- 
ten instrument,  yet  when  the  meaning  is  to  be  ascertained  by 
the  light  of  extraneous  facts  in  counection  with  the  written 
language,  much  is  to. be  left  to  the  jury.  (Oardner  v.  Clarke 
17  Barb.  S.  0.  651 ;  Jenmngs  v.  Sherwood,  8  Conn.  127.) 
"An  adfipixtuire  of  parol  with  written  evidence  draws  the 
whole  to  the  jury."  (Sideweli  v.Moherts,  1  Penn.  386 ;  Welsh 
V.  Dusar,  8  Binn.  877  j  Dennison  v.  Wurfe,  7  Serg.  &  Bawle, 
372;  Moore  Y.  Miller^  4  lb.  279;  WtUeon  r.  Blaine,  12  lb. 
131;  Overton  v.  Tracy,  14  lb*  811;  Broim  v.  Campbell,  1 
lb.  176;  Eiting  .¥•  U.  B.  Bank,  11  Wheat.  59;  2  Phil,  on 
Ev.,  0.  &  H.'s  notes,  4th  ed.,  p.  784,  aiote  510 ;  Frier  v-  Jack- 
son, 8  Johns.  507.)  "  The  right  of  the  Court  to  decide  on  the 
•legal  effect  of  written  instruments  cannot  be  controverted,  but 
the  question  of  boundary  is  always  a  matter  of  fact  for  tlie 
determination  of  the  jury.*'  (Barclay  v.  Howell's  Lessees,  6 
Pet.  IT.  S.  508 ;  Reynolds  v.  WsO^t,  1  OaL  323;  RUiss  ^  oL  v. 
Davis,  4  Cal.  69.) 

By  the  Court,  Shafteb^  J. : 

Ejectment  for  land  situate  in  the  County  of  Napa. 

Mrs.  Bruck  made  title  to  the  demanded  premises,  as  devisee 
of  her  father — who  held  by  grant  from  the  Mexican  Govern- 
ment 

The  devise  was  as  follows:  "To  my  daughter  Lolita  [Mrs. 
Bruck]  the  -flour  mill  with  the  land  pertaining  thereto,  a  half 
league,  more  or  less."    The  will  was  made  in  1849. 

It  appeared  in  evidence  that  the  grant  to  the  testator  was 
of  land  situate  in  Napa  Valley,  and  that  Napa  River  runs 
through  the  grant  from  north  to  south.  That  the  testator, 
some  years  before  his  death,  conveyed  a  piece  off  the  northerly 
end  of  the  grant  to  one  Kilbum,  and  another  piece,  toward 
the  southerly  end,  to  one  Kellogg  —  leaving  a  section,  inter- 
mediate the  two  parcels,  lying  on  both  sides  of  the  river,  and 
extending  to  the  eastern  and  western  boundaries  of  the  grant 
This  section  contained  one  thousand'  four  hundred  and  thirty- 
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six  acres.  It  farther  appeared  ihat  the  flour  mill^ .  forming  in 
part  the  subject  matter  of  the  devise,  was  situated  on  this 
section,  and  on  that  part  of  it  lying  to  the  weat  of  the  river, 
which  part  contained  one  hundred  and  ninety  aerea  only.  It 
farther  appeared  that  there  ^waa  no  indosure  around  the  mill, 
either  near  or  remote.  It  stood  in  the  open  country.  There 
was  no  evidence  tending  to  prove  that  any  of  the  lands  lying 
between  the  mill,  taken  as  a  centre,  and  the  exterior  limits  of 
the  unsold  section  described,  had  any  special  relations  to  the 
biijsiness  carried  on  at  the  milL 

Rrst — That  the  mfll  devised  was  the  flour  mill  referred  to, 
is  not  disputed*  The  testator  owned  no  other;  and  as  there 
was  no  evidence  tending  to  establish  any  connection  between 
the  mill  and  any  land  outside  of  the  section  named,  it  must  be 
nnderetood  that  the  testator^  in  the  use  of  the  word  "per- 
tains;*' referred  to  the  land  belonging  to  him  lying  between 
the  walls  of  the  mUland  the  outer  limits  of  the  unsold  section 
on  which  the  mill  stood.  This  follows  of  necessity.  No  part 
of  that  section  bore  «ny  reladon  to  the  mill  that  was  not 
borne,  both  in  kind  and  degree,  by  every  other  part  of  it. 
The  only  relations  which  the  different  portions  of  the  section 
heyond  the  walls  oflthe  miU,  bore  to  each  other,  lay  in  the 
fact  that  they  were  part  of  a  common  whole;  and  the  rela- 
tion so  exiating  between  them  — inter  ses^ — was  the  relation 
that  existed  betweeoa  themrin  mass,  and  that  particnUrpart  of 
the  section  on  which  the  mill  stood.  The  principle  is  this:  If 
the  central  or  any  other  section  of  an  entire  and  homogeneous 
thing  be  either  devised  or  granted,  tc^ther  with  "  all  '*  tht 
other  sections  "pertaining"  thereto,  the  entire  thing  *w6iiUl 
pass,  as  matter  of  law.  In  such  case  the  whole  thing  would 
he  .granted  by  a  virtual  enumeration  of  its  parts. 

Second  —  But  the  question  is  presented  in  the  record  under 
another  aspect.  Thei  case  was  tried  Mpon  the  theory  that  the 
lands  "pertaining*  to, the  mill"  were^  accordincr  to  the  inten- 
tion of  the  tesrtatov,  the  lands  whi^h  were  known  to  him,  and 
throagh  him  to  othersj  asthe^mfll  tract."  The  evidence  of 
the  plaintiffs  tended  to,  prove  that  the   testator,   in   many 
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instances^  both  before  and  after*  the  making,  of  the  will,  desig- 
nated the  whole  of  the  unsold  section  as  the  ^'  mill  tract,"  while 
the  defendants'  testimony  tended  to  prove  that  the  testat<»r5  on 
other  and  difEerent  occasions,  had  applied  the  nawe  to  that 
part  of  the  imsold  section  lying  on  the  west  bank  of  the  river. 
There  was,  obviously,  no  conflict  in  this 'testimony;  that  is, 
the  witnesses  of  the  plaintiffs  were  not  contradicted  in  any 
respect  by  the  witnesses  of  the  defendants.  The  plaintifiEs^ 
witnesses  testified  to  one  set  of  utterances,  and  the  defendants' 
witnesses  to  another.  It  was  error,  therefore,  for  the  Court  to 
instruct  the  jury  upon  the  hypothesis  that  the  testimony  was 
in  conflict  —  submitting  the  question  to  them  of  whether  the 
larger  or  the  smaller  area  was  intended  to  be^  devised  as  one  of 
"preponderance,"  turning  upon  the  relative  weight  of  proofs 
assumed  to  be  conflicting.  The  true  instructions  would  have 
been  that  the  tendency  of  all  the  evidence  was  to  prove  that 
the  testator  applied  the  name  of  "  mill  tract "  to  both  the  larger 
and  the  smaller  quantity  indifferently,  and  that  if  the  jury 
found  that  such  was  his  practice  in  fact,  and  found  further  that 
the  whole  of  the  unsold  section  contained  but  fourteen  hun- 
dred and  thirty-six  acres,  and  that  that  part  lying  to  the  west 
of  the  river  contained  but  one  himdred  and  ninety  acres,  then 
their  verdict  should  be  for  the  plaintiff.  The  case  was  not  one 
of  admitted  or  proved  discrepancy  between  metes  and  bounds 
visible  in  the  field,  and  quantity  considered  as  a  calL  The 
question  was,  primarily,  as  to  the  application  of  a  name.  The 
name,  however  it  may  have  been  a  clue  to  boundaries,  was  not 
a  bound  in  itself  considered.  Had  it  been  made  to  appear 
that  the  testator  applied  the  name  to  but  one  parcel  of  land, 
then  whether  the  parcel  contained  more  or  less  than  a  half 
league  would  have  been  a  matter  of  indifference.  But  taking 
it  as  found  or  given,  that  the  testator  ^applied  the  name  some- 
times to  the  whole  of  the  unsold  section  and  sometimes  to  a 
part  of  it,  it  would  be  impossible  for  either  Court  or  Jury  to 
determine  on  that  state  of  facts  alone,  in  which  of  its  two 
scopes  the  testator  used  the  name  when  he  came  to  make  his 
will.     The  problem  thus  raised  by  one  of  »the  extrinsic  facts  is, 


April,  1867.]  Bbuok  v.  Tockbb.  431 


Opinion  at  fte  Oonrt  ^  Steftw,  J. 


howeyer,  fully  solved  by  another  wlien  taken  in  oonneotion 
with  that  call  of  the  will  in  ^ich  the  land  intended  to  be 
devised  is  described  as  a  '^  half  league  more  or  less."  It  must 
be  assumed  that  the  testator  intended  to  give  the  T^hole  sec- 
tion; for  though  its  area  was  less  than  a  half  league,  it  was 
nevertheless  a  nearer  approximation  to  that  quantity  than  the 
smaller  area  to  which  the  testator  had  occasionally  applied 
the  common  name.  In  so  holding  we  do  not  subordinate  a 
territorial  name,  the  precise  dimensions  of  which  have  been 
ascertained,  to  a  call  for  quantity,  but  use  that  call  as  an  aid 
in  finding  bounds  as  yet  unknown.  In  this  case  quantity  is  as 
a  guide-board  standing  where  a  road  divides,  showing  to  the 
traveller  which  fork  he  must  take  to  reach  his  place  of  desti- 
nation. 

Third— The  Court  told  the  jury  that  "  the  plaintilffs  could 
not  recover  unless  they  established  the  lines  and  boundariee  of 
the  land  devised  with  as  much  certainty  as  though  they  were 
contained  in  the  deed.'^  The  charge  was  given  upon  the  mis- 
taken hypothesis  before  remarked  upon,  viz:  that  the  wit- 
nesses contradicted  each  other,  and  the  instrudtion  was  there- 
fore properly  excepted,  to  by  the  plaintiffs. 

Judgment  reversed  and  new  trial  ordered. 

By  the  Court,  Shattxb,  J.,  on  petition  for  rehearii^: 

In  the  opinion  delivered  in  this  action  we  do  not  hold  that 
any  part  <^  the  miU  tract  passed  to  the  devisee  which  tiv 
devisor  conveyed  or  contracted  to  convey  in  his  lifetime.  Tlu* 
will  of  course  operated  only  upon  so  much  of  the  mill  tra<  i 
as  l^ally  and  eqnitably  belonged  to  Dr.  Bale  at  the  time  of 
his  death. 

Behearing  denied* 
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THE  PEOPLE  V.  GOLDSTEDf. 

FoBMEB  ComncnoN  •— PUBA  OF. —  If  a  defendant  lb  a  criminal  case  what 
afrat^ed  pleads  guHty,  and  his  ple^  la  entered  of  record  by  the  Court,  he  is 
eonilcted  of  th*  crime  without  a  trial,  and  this  conviction  Is  a  good  defense 
upon  a  plea  of  a  former  conviction  If  he  Is  a^iin  Indicted  for  the  same 
offense,  although  no  Judgment  was  pronounced  by  the  Court  upon  the  plea 
of  gQllty. 

Appkal  from  the  Oountj  Court,  Loa  AugeJfta  Coosty, 

TliQ  defendant  was  convicted  upon  the  second  trial  loid 
sentenced  bj  the  Courts  and  appealed  from  the  judgment 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  J.  (7.  Kewen,  for  Appellant 

J.  Q.  McCuUough,  Attomey-Oenerdl,  fbr  tbe  People. 

By  the  Courts  Sandebbon,  J.: 

The  defendant  was  indicted  for  grand  larceny  jointly  with 
one  Coleman.  He  pleaded  guilty,  and  his  plea  was  ent^ed 
of  record  and  a  time  appointed  for  pronouncing  judgment 
Coleman  pleaded  not  guilty,  and  a  jury  was  called.  At  the 
trial  it  appeared  that  the  stolen  property  belonged  to  five  per- 
sons, only  four  of  whoifl  were  named  in  the  indictment  The 
District  Attorney  and  the  Court  were  of  the  opinion  that  the 
variance  was  fatal,  and  accordingly  the  indictment  was  qtrashed 
and  the  jury  discharged.  Upon  the  motion  of  the  District 
Attorney,  the  case  waft  referred  back  to  the  grand  jury,  which 
foimd  another  indictment  against  both  Goldstein  and  Coleman. 
No  judgment  was  pr6nounced  upon  Goldstein^  plea  of  gailty 
at  the  time  appointed,  nor  has  there  been  up  to  the  present 
time;  but  he  was  arraigned  upon  the  secoild  indietment,  to 
which  he  pleaded  a  former  conviction  and  not  'guilty.  Upon 
the  trial  of  the  first  plea,  he  offered  in  evidence  the  proceed- 
ings against  him  xmder  the  first  indictment 

The  Court  charged  the  jury  as  follows:  "  Ist  —  A  plea  of 
guilty  is  not  conviction.  2d  —  A  party  cannot  be  convicted  of 
a  crime  except  by  the  verdict  of  a  jury,  or  his  confession,  and 
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a  judgment  of  the  Court  thereon.  8d — ^A  diflmiRsal  of  a  case 
after  the  plea  of  guilty,  and  a  snbiniflfiion  of  the  case  t;>  anotiier 
grand  jury,  is  not  a  former  opnviction  for  the  same  crime. 
4th — ^The  fact  that  a  former  indictment  is  still  pending,  if 
proved,  would  not  sustain  the  plea  of  a  former  conviction." 
To  this  charge  the  defendant  excepted. 

Where  a  defendant  pleads  guilty,  and  his  plea  is  entered  of 
record  as  provided  in  the  Criminal  Practice  Act^  (Sec.  300,) 
he  stands  convicted  in  the  eye  of  the  law  as  fully  as  he  would 
have  been  by  a  verdict  of  guUty.  He  is  convicted  by  his 
plea,  and  there  is^  therefore,  no  occasion  for  a  trial,  and  noth- 
ing remains  to  be  done  except  to  pronounce  judgment  On 
the  question  of  former  conviction  there  can  be  no  distinction 
between  a  plea  and  a  verdict  of  guilty,  for  both  are  followed 
by  the  same  consequences. 

Nor  is  it  necessary  that  a  judgxoent  should  have  been  pro- 
noimced  upon  the  conviction  to  make  the  plea  of  former  con- 
viction good.  (1  Bishop  on  Crimiiul  Procedure,  Sec  681; 
The  State  v.  Elden,  41  Maine,  16S.) 

Judgment  revereed. 


THE  PEOPLE  V.  MICHAEL  G.  LACHAKAI& 

tiTxosAL  Doubt. —  Win  dM  tettlmonj  on  a  tital  for  murder  Is  •nttrely  dr- 
enmstantJal,  and  there  to  nDthlnff  which  ooniMcte  the  defendant  directly 
with  the  homicide,  the  defendant  If  he  deslrei  It  to  entitled  to  a  fall  and 
dear  Instruction  as  to  what  the  law  means  by  a  rational  donbt 

iKSTtucrxovs  iM  Cbimimal  GAsn.— Tho  better  conrse  to  for  the  Covrt  never 
to  refoss  an  Instmetlon  asked  on  behalf  of  a  defendajst  In  a  criminal  case, 
to  which  there  to  no  TSUd  objeetlon  although  the  jury  may  have  been  already 
folly  Instmeted  on  the  point.    ▲  District  Attorney  onght  never  to  object  to 


Appbai.  from  the  Distriot  Oonr^  first  Judicial  District, 
Lo8  Angeles  Couaij. 

The  defendant  mis  indioted  f oar  the  murder  at  Pablo  MMno, 
vou  xxziL— as 
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at  Los  Angeles  County,  on  the  22d  day  of  October,  1866. 
The  Court  below  instructed  the  jury  as  follows: 

'^  The  defendant  may  be  convicted  on  circumstantial  evi- 
dence,  if  the  jury  believe  from  the  proof  that  such  evidence 
is  inconsistent  with  his  innocence  and  leaves  no  rational  doubt 
of  his  guilt. 

^^  Doubts  must  be  reasonable.  A  juror  has  no  right  to  dis- 
believe the  evidence  as  a  juror  while  he  believes  it  as  a  man. 

^^  If  the  jury  have  any  reasonable  doubts  as  to  the  guilt  of 
the  defendant^  they  will  acquit'' 

The  attorney  for  the  defendant  asked  Ihe  following  instruc- 
tions, which  were  refused: 

'^The  accused  is  entitled  to  the  benefit  of  all  reasonable 
doubts,  which  after  careful  consideration  may  be  found  in 
your  minds,  as  well  as  to  the  sufficiency  of  the  proof  of  any 
and  all  alleged  facts  necessary  to  constitute  either  of  the 
offenses  of  which  he  may  be  convicted  under  the  indictment, 
as  also  whether  he  is  guilty  of  any  of  them.  Before  convic- 
tion the  persuasion  of  guilt  produced  by  the  evidence  ought 
to  amount  to  almost  certainty,  or  such  a  moral  certainty  as 
convinces  the  minds  of  the  jury  as  reasonable  men.  You 
must  understand,  however,  that  what  is  meant  by  a  reason- 
able doubt  is  not  a  mere  possible  doubt,  since  it  should  not 
be  overlooked  that  everything  relating  to  human  affairs  and 
depending  on  moral  evidence  is  open  to  some  possible  or 
imaginary  doubt  It  is  that  state  of  the  case  which  after  the 
entire  comparison  and  consideration  of  all  the  evidence  leaves 
the  minds  of  jurors  in  such  condition,  that  they  cannot  say 
they  feel  an  abiding  conviction  to  a  moral  certainty  of  the 
truth  of  the  charge.  All  the  presumptions  of  law  independent 
of  evidence  are  in  favor  of  innocence,  and  every  person  is 
presumed  innocent  until  proved  guilty.'' 

The  defendant  was  oonvioted  of  manslaughtor^  and  sen- 
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tenoed  to  imprisonment  for  the  term  of  three  years,  and  ap- 
pealed from  the  judgment. 
He  other  facts  are  stated  in  llie  opinion  of  the  Oonrt 

Kewen  A  Howard,  for  Appellant 

/.  G.  McOiMough,  Attomey-Omerai,  for  the  Peoplsii 

By  the  Court,  SAin>EBSoK,  J.: 

The  testimony  is  entirely  circnmstantiaL  We  have  read 
it  carefnUy  and  find  nothing  which  directly  connects  the 
defendant  with  the  homicide,  assuming  that  one  was  com- 
mitted. Where  such  are  the  conditions  it  is  of  vital  import- 
ance to  the  defendant  that  the  jury  should  be  instructed  fully 
and  clearly  upon  the  question  of  reasonable  doubt;  for  the 
evidence  must  not  only  be  consistent  with  the  guilt  of  the 
defendant,  but  inconsistent  with  every  other  rational  conclu- 
sion. {People  \.  Strong,  80  Cal.  154.)  It  is  true  that  the 
Conrt,  in  a  general  way,  at  the  request  of  the  District  Attor- 
ney, instructed  the  jury  that  they  must  be  convinced  of  the 
gailt  of  the  defendant  beyond  a  reasonable  doubt  or  acquit; 
\nX  nothing  was  said  as  to  what  the  law  means  by  a  rational 
doubt  The  defendant,  if  he  so  desired,  was  entitled  to  a  fuU 
and  dear  instruction  upon  that  subject,  both  as  to  the  fact  of 
homicide  and  the  participation  of  the  defendant.  His  counsel 
prepared  one  which,  so  far  as  we  can  discover,  is  not  only 
without  any  substantial  objection,  but  it  is  not  even  obnoxious 
to  criticism.  It  seems  to  have  been  prepared  with  unusual 
care  and  precision.  It  was  nevertheless  refused.  The  Attor- 
ney-General concedes  that  it  is  sound  and  that  it  would  have 
been  better  to  have  given  it,  but  claims  that  the  law  upon  the 
subject  is  sufficiently  stated  in  the  instructions  which  were 
giveh.  We  do  not  think  so.  We  have  held  that  it  was  not 
«rror  to  refuse  to  give  an  instruction,  though  unobjectionable 
hi  all  respects,  where  the  jury  have  been  already  instructed 
^7  upon  the  point  to  which  the  instruction  is  directed ;  but 
^  have  iifm»  m>  ,with  reluctano^,  fiyl  w!d  have  repei^tedly 
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suggested  that  the  C!ourt  in  9uch  oases  ou^t  to  give  the 
instruction  and  not  take  the  chances  of  this  Court  looking  at 
the  matter  in  the  same  light  (People  v.  King,  27  CaL  515; 
People  V.  Williams,  ante,  280.)  Suppose  the  result  to  be  that 
the  law  is  twice  stated,  it  does  no  harm.  Ko  harm  would  be 
done  if  it  was  stated  three  times.  On  the  contrary,  it  might 
in  many  cases  result  in  good.  What  appears  plain  and  easy 
of  comprehension  to  bench  and  bar  does  not  always  appear  so 
to  those  who  occupy  tiie  jury  box.  It  would  be  strange  if  it 
did.  The  better  and  safer  course  is  for  the  Court  never  to 
refuse  an  instruction  asked  on  behalf  of  a  defendant  in  a 
criminal  case,  to  which  there  is  no  valid  objection,  and  District 
Attorneys  ought  never  to  object  to  such  instructions.  It  is 
their  duty  to  prosecute  the  case  to  the  best  of  their  ability, 
but  it  is  not  their  duty  to  oppose  in  any  maimer  a  full  and 
fair  defense.  To  do  so  is  not  to  prosecute,  but  to  perseoute, 
and  the  latter  is  no  part  of  their  duty. 
Judgment  reversed  and  a  new  trial  ordered. 


KATIE  KETLEE  KIDWELL  v.  JOHN  W.  BBUMMA 
GDC,  Abmikistbatob  with  thb  Wiix  Amvazn)  ov 
Estate  of  JACOB  C.  BEIDEIVTAjy,  Dboxaskd. 


AOMINZSTBATOB    WITH    WXLL    ANVaZH). —  If    the    tMtatOr    appoints    SB 

of  bis  will,  and  the  executor  dies,  and  an  administrator  with  the  will  an- 
nexed Is  appointed,  the  administrator  with  the  will  anneaed,  under  the 
statutes  of  California,  possesses  all  the  power  conferred  en  the  earecotor 
named  In  the  wlU,  and  can  sell  land  devised  If  the  ezeeator  coatd  have 
sold  It 
Tomn  TO  Sbll  avna  nr  a  Will. —  When  the  testator  in  his  wUl  directs  his 
ezecotsr,  within  one  jear  after  his  decease,  to  sell  his  real  estate,  the  pro- 
ceeds to  be  disposed  of  upon  certain  tmsts,  the  power  to  sell  Is  not  limited 
to  one  jear,  bnt  may  be  exercised  after  that  time,  unless  there  are  express  • 
words  In  the  will  showing  the  Intention  of  the  testator  to  thus  llniU  the 
eserdse  of  the  power. 

Appbajl  from  the  District  Court,  Eif teenth  Judicial  Diatrict, 
City  and  County  of  San  Francisco. 

The  facts  bm  stated  in  the  opinion  of  the  Oourt 
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J.  B.  FeUon,  for  Appellant 
Thompson  GampbeU,  for  Bespondent* 

Ist  Did  the  power  to  sell  pasB  to  the  administrator  t 
Under  our  laws  the  executor  or  administrator  takes  by  opera- 
don  of  law  an  interest  in  the  real  estate  of  the  testator,  grow- 
ing ont  of  the  right  to  its  possessions^  and  because  he  is  invested 
^tb  the  rents  and  profits  of  the  land.  His  authority  to  sell 
IB  a  power  coupled  with  an  interest^  and  survives.  {Bergen  v. 
Bennett,  Caine's  Cases,  16 ;  Probate  Act,  Sees.  114,  178,  194 
and  195;  BteeWa  Execviors  and  Heirs  Y.'Moxley,  9  Dana, 
139.) 

2d.  Does  the  power  to  sell  now  exist?  The  answer  to  this 
turns  upon  the  question^  whether  the  power  to  sell  is  coupled 
with  other  trusts  created  by  the  willt  It  will  be  seen  by  an. 
examination  of  the  will  that  the  trusts  created  by  the  testator 
grow  out  of  and  depend  upon  the  execution  of  the  power  to 
sell.  The  power  to  sell  is  therefore  not  a  mere  naked  power, 
but  is  coupled  with  specific  trusts,  and  which  are  in  all 
respects  subordinate  to  the  power  itself.  Where  the  power 
to  sell  is  coupled  with  other  trusts  and  duties,  and  duties 
^idi  require  the  execution  of  such  power,  the  survivor  may 
lawfully  execute  the  power.  (Franklin  v.  Osgood,  14  John. 
B53;  Jackson  T.  Ferris,  16  John.  847;  8  Binu.  73.)  The 
question  of  time  would  seem  to  be  material  only  in  cases  of 
mere  naked  powers;  but  when  the  power  is  coupled  with 
an  interest  or  a  trust,  then  such  trust  is  not  made  subordi- 
nate to  the  time^  but  merely  to  the  power,  unless  the  nature 
of  the  interest  or  trust  be  such  as  to  make  time  a  material 
part  of  the  power  to  sell,  and  which  is  not  the  case  in  the 
present  instance.  It  is  a  familiar  rule  of  construction  that 
many  requirements  of  law  may  be  r^arded  as  directory. 
Lord  Mansfield  remarks:  '' That  there  is  a  known  disiinetion 
between  circumstances  which  are  the  essence  of  the  thing 
lequired  to  be  done  by  an  Act  of  Parliament,  and  clauses 
meidy  directory.''    (1  Burr.  447*)    The  same  role  of  oonstruc- 


438  EiDWEix  V.  BBTJMiiAaiM.  [Sup.  Ct 

Opinion  o£  the  Court  —  Bawsrer*  J. 

tion  which  Ocmrts  apply  to  the  actg  of*  public  oflBcers,  it  is 
submitted,  is  applicable  to  the  acts  of  a  trostee^  where  it 
appears  that  the  designati(m  of  time  within  which  he  is 
directed  to  perform  somjc  particular  act  is  not  of  the  essence  of 
the  power,  but  which  may,  for  satisfactory  reasons,  be  disre- 
garded.    In  all  such  cases  the  act  is  valid  if  done  afterwards. 


By  the  Court,  Sawybb,  J,: 

■Jacob  C.  Beideman,  a  resident  of  San  Francisco,  died  on 
the  Sth.of  July,  1865,  seized  of  a  large  amount  of  real  estate 
in  the  City  and  County  of  San  Francisco.  He  left  a  will  bear- 
ing date  the  26th  day  of  January,  1863,  in  which  it  i&  pro- 
vided as  follows:  "First — The  executor  of  this  my  last  will 
and  testament  will,  within  one  year  after  my  decease,  sell  at 
public  auction,  in  proper  subdivisions,  at  said  city  and  county, 
after  giving  two  months  notice  of  such  sale,  all  the  real  estate 
I  shall  own,  be  seized,  possessed  of  or  interested  in  at  the  time 
of  my  decease,  etc;  *  *  and  from  the  proceeds  of  such 
sale  the  said  executor  will  pay  the  expenses  of  my  last  sick- 
ness, the  expenses  of  my  funeral  and  all  my  just  debts.  *  ♦ 
Second  —  I  give  and  bequeath  and  devise  to  Henry  F.Williams, 
of  the  said  City  and  County  of  San  Francisco,  twenty  thousand 
dollars  in  money,  proceeds  of  the  sale  above  provided  for, 
remaining  after  the  said  expenses  and  my  just  debts  are  paid; 
in  trust,  however,  for  the  following  purposes  and  none  other 
or  different  —  that  is  to  say,"  etc.,  specifying  the  purposes. 
He  then  gives  twenty  thousand  dollars  more,  "proceeds  of 
the  sale  above  provided  for,'*  to  said  Williams,  "in  trust ** 
for  other  uses  specified ;  then  various  other  sums,-  in  trust  for 
sundry  other  purposes;  then:  "Ninth — And  from  the  pro- 
ceeds of  the  sale  of  my  properly,  remaining  after  all  the 
above  gifts,  devises  and  bequests  are  fully  provided  for,  I  make 
the  following  gifts,  devises  and  bequests:  that  is  to  say" — 
specifying  a  large  number  of  bequests,  many  of  which  are  to 
various  public  and  charitable  institutions.  After  which,  he 
disposes  of  the  residue  to  other  designated  parties  upon  speci* 
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fied  trusts,  and  appoints  Samuel  H.  Parker  sole  ezecator. 
The  dispositions  of  the  will  are  wholly  different  from  those 
pnmded  by  die  Statute  of  Descents  and  Distributions.  On 
the  29th  of  July,  1865,  letters  testamentary  issued  to  said 
Parker.  On  the  14th  of  March,  1866,  after  entering  upon  his 
duties  as  executor,  and  within  a  year  after  the  death  of  the 
testator,  s^d  Parker  died.  On  the  30th  of  April,  1866,  letters 
of  administration,  with  the  will  of  said  Beideman,  deoeased, 
mmexed,  were  issued  to  Wm.  B,  Satterlee,  and  defendant 
Bmmmagim.  On  the  9th  of  Decemberi  1866,  said  William  B. 
Satterlee  died,  leaving  defendant  Brummagim  sole  surviving 
administrator  with  the  will  annexed.  One  year  after  the 
death  of  said  Beideman  expired  on  the  8th  of  July,  1866. 
The  defendant  Brummagim,  as  administrator  with  the  will 
annexed  of  said  Beideman,  after  the  expiration  of  the  year, 
was  proceeding  to  sell  the  real  estate  of  the  testator  in  pur- 
suance of  the  direction  to  the  executor  contained  in  the  first 
danse  of  the  said  will.  The  plaintiff,  a  niece  of  the  testator, 
and  one  of  the  devisees,  and  a  cestui  que  trust  mentioned  in  the 
will,  applied  for  an  injunction  to  restrain  the  sale,  on  the 
gioimd  diat  the  defendant  had  no  power  to  sell,  and  that  a  sale 
would  doud  the  title  to  the  real  estate,  diminish  the  value  and 
involve  her  in  litigation  and  loss.  The  District  Court  entered 
an  order  refusing  to  grant  an  injunction,  and  plaintiff  appeals 
from  the  order. 

But  two  questions  are  presented  by  the  parties  for  oiir 
decision: 

Firstly  —  Did  the  power  to  sell,  as  set  forth  in  the  will,  pass 
to  the  administrator  with  the  will  annexed  i     And  if  so, 

Secondly  —  Was  the  power  to  sell  limited  to  one  year  after 
the  death  of  the  testator,  or  does  it  still  exist,  notwiUistanding 
the  expiration  of  the  yeart 

As  to  the  first  question,  the  power  was  not  merely  personal 
It  was  not  conferred  upon  Samuel  H.  Parker  in  his  individual 
eharacteor;  it  wad  given  to  the  executor  as  such;  it  was  given 
viriuie  officii.  In  Jackson  v.  Ferris,  16  John.  345,  Ae  pio- 
viaicm  of  the  will  is:    '^  I  will  and  order  that  all  my  just  debts 
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and  funeral  charges  be  paid  by  mj  ^^xecutors,  hereinafter 
named,  out  of  my  personal  estate.  If  there  should  not  be 
enough  of  my  personal  estate,  I  will  and  order  some  of  my 
real  estate  to  be  sold  to  pay  my  debts/'  The  Court  say: 
"  The  testator,  in  the  case  before  us,  gires  the  power  to  sell  to 
his  executors  without  naming  them,  which  shows  that  the 
authority  intended  to  be  given  was  vifivie  cfficii,  and  it  being 
a  power  to  sell  for  the  purpose  of  paying  debts,  the  ezerdBe  of 
it  was  necessary  to  effectuate  his  intention."     (lb.  847«) 

In  this  case  the  executor  is  not  named  in  the  clause  at  alL 
It  Is :  "  the  executor  of  this,  my  last  will  and  testament,  will, 
within  one  year  after  my  decease,  sell  at  public  auction,''  etc 
It  is  clearly  given  virtiUe  officii.  This  is  not  a  mere  naked 
power,  but  a  power  coupled  with  various  trusts,  whidi  could 
only  be  carried  out  through  an  execution  of  the  power.  The 
power,  therefore,  did  not  die  with  the  party  who  was  named 
executor  in  the  wiU,  if  there  is  any  other  mode  provided  by 
law  for  executing  the  power,  notwithstanding  the  death  of  the 
party  named  as  executor.  In  Franklin  v.  Osgood,  14  John. 
553,  Mr.  Justice  Piatt  says:  "  There  is  also  another  class  of 
cases  which  clearly  show  that  where  the  terms  made  use  of  in 
creating  the  power  detached  from  the  other  parts  of  the  will 
confer  merely  a  naked  power  to  sell;  and  yet  the  other  pro- 
visions of  the  will  evince  a  design  in  the  testator  that  at  all 
events  the  lands  are  to  be  sold,  in  order  to  satisfy  the  whole 
intent  of  the  will,i  then,  also,  the  power  survives.  In  this  lat- 
ter case  it  is  not  a  naked  power,  in  the  sense  of  Lord  Cioke's 
general  rule,  but  is  coupled  with  other  trusts  and  duties  which 
require  the  execution  of  the  power  to  sell.  (Barnes*  Case, 
Sir  Wm.  Jonea  R.  252 ;  Oro.  Oar.  282 ;  Pow.  on  Dev.  297, 
307;  Hard.  419;  Oro.  Ch.  382;  Cro.  Eliz.  26;  Sng.  on  Pow. 
141.)"  Zebach  v.  Smith,  3  Bin.  69,  is  to  the  same  effect.  In 
(jiis  case  it  is  clearly  manifest  from  the  other  provisions  of  the 
win  that  there  are  trusts  depending  upon  llie  execution  of  the 
power.  The  power  was  not  the  principal  thing.  The  objects 
of  the  will  are  expressed  in  the  various  trusts  and  dispositioDS 
made  of  the  proceeds  of  the  sales  of  the  proper^  of  the  tes- 
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tator,  and  the  power  to  sell  waa  only  given  in  aid  of  the  truata, 
and  to  enable  them  to  be  carried  out.  The  power  was  dearly 
designed  to  be  wholly  aufaaidiary  to  the  trust 

Section  forty-two  of  the  Probate  Act  provides  that,  "  When 
aU  the  peraons  named  as  executors  axe  incompetent,  or  shall 
renoimoe  or  fail  to  apply  for  letters,  or  to  appear  and  qualif} 
Isttera  of  administration  with  the  will  annexed  shall  be 
issued/'  Section  forty-eight  provides,  that  '^Administrators 
with  the  will  annexed  shall  have  the  same  authorily  as  the 
ezecutor  named  in  the  will  would  have  had,  and  their  acts 
shall  be  as  effectual  for  every  purpose."  Section  niheiy-scven 
provides,  that,  in  case  the  executors  shall  die  or  the  powers  be 
revoked,  the  Probate  Court  shall  also  issue  letters  of  adminis- 
tration with  the  will  annexed,  and  ''the  administrator  so 
appointed  shall  give  bond  in  like  penalty  with  like  sui-etics 
and  conditions  as  hereinbefore  required  of  administrators,  and 
shall  have  the  like  power  and  authority/'  And  section  one 
hundred  seventy-eight  provides:  "When  *  *  any  prop- 
erty directed  by  the  will  to  be  sold,  whether  for  payment  of 
debts  or  expenses,  or  for  any  other  purpose,  the  exeoutor  or 
administrator  with  the  will  annexed  may  proceed  to  sell  with- 
out the  order  of  the  Probate  Court,*'  etc.,  and  when  there  are 
special  directions  in  the  will  he  is  to  be  "governed  by  such 
directions."  The  statute,  then,  in  express  terms  provides  a 
mode  of  executing  the  will  of  the  testator  in  case  of  the 
death  or  failure  to  act,  or  other  disability  of  the  executor 
named  in  the  wilL  These  provisions  were  in  force  at  the 
time  of  the  making  of  the  will  in  question,  and  were  a  part 
of  the  law  in  view  of  which  the  will  must  have  been  exe- 
cuted. The  testator  is  presumed  to  have  understood  that  in 
case  of  the  decease  of  the  party  named  as  executor  without 
any  other  provision  in  the  will  supplying  his  place,  the  Pro- 
bate Court  would  be  authorized  to  appoint  an  administrator 
with  the  will  annexed,  who  would  be  therein  invested  with 
all  the  powers  of  the  executor  named  in  the  will^  snbjeel 
only  to  such   special   supervision  and  limitatinM  as  wave 
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imposed  by  the  statute  itself.  The  eJBFeot  is  the  same  as  if  the 
testator  had  incorporated  these  provisions  in  express  terms 
into  the  will.  An  administrator  with  the  will  annexed  hav- 
ing been  duly  appointed,  we  think,  under  the' statute,  he  is 
invested  with  all  the  powers  conferred  on  the  executor  named 
in  the  will,  except  so  far  as  there  are  express  limitations  put 
upon  those  powers^  and  that  he  can  sell  if  the  executor  him- 
self, if  alive,  could  sell.  In  Kentucky,  it  is  held  that  a 
power  to  sell  landa  given  by  a  will  to  executors  devolves, 
by  operation  of  law,  upon  an  administrator  with  the  will 
annexed*  '  (Peebles  v.  Watts'  Administrators,  9  Dana,  103.) 
There  seems  to  be  a  statute  upon  the  subject  in  that  State 
similar  to  our  own.  (Steele's  Executors  v.  MoxUy,  9  Dana, 
139.) 

As  to  the  second  question,  upon  a  consideration  of  the 
entire  will,  we  entertain  no  doubt  that  the  testator  did  not 
intend  to  limit  the  exercise  of  the  power  to  the  period  of  one 
year  after  his  decease.  He  directs  the  properly  to  be  sold 
within  one  year,  but  the  provision  is  directory,  merely.  As 
before  shown,  the  power  is  coupled  with,  and  subsidiary  to, 
certain  express  trusts,  and  is  given  as  the  means,  and  only 
means,  of  carrying  out  those  trusts.  The  testator  determines 
the  objects  upon  which  his  bounty  shall  fall,  and  the  mode 
by  which  his  wishes  shall  be  carried  lOut.  He  nowhere  indi- 
cates any  contingency  upon  which  his  property,  or  the  pro- 
ceeds of  the  property,  shall  be  diverted  from  the  objects 
specified,  or  upon  which  the  trusts  shall  faiL  He  declared 
his  purpose  that  the  property  should  be  sold,  and  the  pro- 
ceeds disposed  of  upon  certain  trusts  for  the  benefit  of  cer- 
tain specified  parties  and  charities.  These  were  the  principal 
objects  to  be  accomplished — the  essentials  of  the  will;  the 
rest  related  to  the  mode  of  accomplishment  True,  he 
directs  the  sale  to  take  place  within  a  year,  but  time  is  not 
of  the  essence  of  the  thing  to  be  done,  or  of  the  power.  He 
was,  doubtless,  desirous  that  the  beneficiaries  should,  at  the 
earliest  practicable  period,  enter  upon  the  emjoyment  of  bis 
bounty  —  hence  the  direction.     To  give  the  will  ai^  other 
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construction  might  defeat  the  trusts  and  disappoint  the  intenr 
dons  of  the  testator,  as  clearly  manifest  from  a  view  of  the 
entire  will.  It  would  put  it  in  the  power  of  the  executor  by 
wilful  neglect,  or  of  parties  interested,  by  obstructing  ihsa 
sale  by  legal  proceedings  to  defeat  the  will  of  the  testator.. 
Or  other  circumstances  might  occasion  the  same  result  Mil* 
ler  y.  Meetch,  8  Pa.  St.  R  419,  is  in  point  A  sale  was  made 
by  one  of  the  executors  —  one  having  died  and  one  renounced 
—  several  years  after  the  death  of  the  testator,  under  the  fol- 
lowing clause  in  tiie  will:  "I  will  that  my  excutors,  on  or 
before  the  let  of  April  next  ensuing,  sell  either  at  public  or 
private  sale,  as  they  may  judge  proper,  all  my  estate,  real 
and  personaV  etc.  The  validity  of  the  sale  was  in  question 
in  an  action  of  ejectment  On  the  point  the  Court  say: 
^^ Another  objection  urged  against  the  validity  of  the  sale  as 
an  execution  of  the  power,  is,  that  it  was  not  made  within 
the  time  contemplated  by  the  testator.  But  this  is  equally 
destitute  of  merit  with  tiie  other  objections.  It  is  true  that 
equity  will  never  aid  the  non-execution  of  a  mere  naked 
power,  which  it  is  optional  with  the  party  to  execute  or  not 
These  powers  are  never  imperative;  they  leave  the  act  to  be 
done  at  the  will  of  the  party  to  whom  they  are  given.  But 
tmsts  are  always  imperative;  and  if  it  is  to  be  effected  by  the 
execution  of  a  power,  equity  will  never  suffer  it  to  fail  from 
the  negligence  of  the  trustee,  but  will  compel  him  to  execute 
it  (16  Des.  26.)  An  instance  of  this  is'  where  a  power  is 
giveu  by  a  will  to  trustees  to  seU  an  estate  and  apply  the 
money  on  trusts.  (2  Sug.  on  Powers,  174.)  So  where,  as  in 
this  instance,  the  proceeds  of  the  sale  are  to  be  distributed  in 
a  particular  way.  Though  in  such  cases  a  direction  is  given 
for  the  execution  of  the  power  within  a  limited  period,  it  may 
be  exercised  after  the  lapse  of  that  period,  for  time  does  not 
enter  into  and  make  a  part  of  the  power.  Where  the  princi- 
pal intent  is  to  confer  a  benefit  on  cestui  que  trusts,  a  non- 
execation  of  the  power  within  the  time  limited  shaU  not  be 
suffered  to  defeat  it  The  execution  of  a  power  to  sell  after 
the  time  directed  is  not  like  an  attempted  ezBOutioii  before 
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the  time  prescribed^  as  was  the  case  in  Loomis  v.  McClintock, 
10  W.  74.  In  the  latter  case  the  act  of  the  party  is  void, 
for,  until  the  time  arrives  for  its  execution,  the  power  has  no 
existence ;  but  after  it  has  sprung  into  life,  when  it  is  coupled 
with  a  trust  or  interest,  it  continues  to  exist  until  exercised." 
A  similar  question  arose  in  Daly's  Lessees  v.  James,  8  Wheat. 
531,  where  the  direction  was,  in  a  certain  event,  to  sell 
"within  two  years  after  the  decease"  of  the  testator's  son. 
It  was  held  by  a  divided  Court  that  the  devise  of  the  pro- 
ceeds to  be  derived  from  the  sale  failed  to  take  effect  in  con- 
sequence of  the  death  of  the  devisees  in  the  lifetime  of  the 
son,  BO  that  the  contingencies  upon  which  the  power  to  sell 
depended  never  arose.  After  determining  this  point  upon  a 
full  discussion,  it  is  very  briefly  added  that,  whether  the  con- 
clusion attained  is  correct  or  not,  the  sale  was  limited  to  two 
years  after  the  decease  of  the  son.  The  little  said  in  support 
of  the  latter  conclusion  is  very  unsatisfactory,  and,  to  our 
minds,  is  conclusively  and  satisfactorily  answered  by  Mr. 
Justice  Johnson  in  a  clear  and  able  dissenting  opinion  (lb. 
539.)  The  view  maintained  in  the  dissenting  opinion  was 
adopted  in  the  much  later  case  before  cited  from  the  State  of 
Pennsylvania.  The  only  other  case  brought  to  onr  notice 
supposed  to  bear  directly  on  this  point  is  Richardson  v.  Sharp, 
29  Barb.  228.  But  the  circumstances  upon  which  the  Court 
seems  to  have  particularly  rested  its  decision  in  that  case  are 
special,  and  the  case  affords  no  aid. 

We  are  satisfied,  upon  a  view  of  the  entire  will  and  th6 
reasoning  of  Mr.  Justice  Johnson  in  Daly's  Lessees  v.  James, 
8  Wheat  539,  and  the  Court  in  Miller  v.  Meetch,  8  Pa.  St. 
R.  424-,  that  it  was  not  the  intention  of  the  testator  to  limit 
the  sale  to  one  year  after  his  decea8e>  and  that  the  power  to 
sell  still  continues. 

The  order  refusing  an  injunotiaii  it  therefore  affirmed 
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THE  PEOPLE  V.  S.  D.  HIDDEN. 

Ixcusnro  Obahd  Jubors. —  The  Judge  excused  persona  snmmoneA  m  gruid 
Jtirort  and  in  attendance,  without  rcquiriu;  them  to'appea?  and  make  tbeir 
excawi  under  oath  in  open  Court :  h^ld,  no  error. 

OUBcnoir  TO  Gbahd  Jubt< —  If  a  defendant  In  a  crlmhial  ease  baa  an  oppor- 
tODlty  glren  him  to  Interpose  a  challenge  to  the  grand  Jury  and  to  the  Indi- 
fldoals  of  such  jury,  before  the  ludlctment  is  found,  but  makes  no  challenge. 
he  csjmot  afterwards  take  advantage  of  any  objection  to  the  panel  or  to  an 
IndlTldotl  grand  joror. 

Appeal  from  the  County  Court,  Santa  Clara  Coiinly* 
The  facts  are  stated  in  the  opinion  of  the  Courts 
J.  Q.  McCulhughj  Attorney-General,  for  the  People, 
Senter  &  Hunt,  for  the  Eespondent 

By  the  Conrt^  Cukbey,  C.  J.: 

The  grand  jury  drawn  and  summoned  at  the  January  term, 
1867,  of  the  County  Court  of  Santa  Clara  County,  in  the  mode 
provided  hy  law,  appeared,  and  being  called,  certain  of  the 
number  so  summoned  were  excused  for  causes  which  at  the 
time  seemed  sufficient  to  the  Court;  after  which  the  remainder 
of  the  persons  so  drawn  and  summoned  were  called,  and  the 
first  fifteen  who  answered  were  sworn  as  a  grand  jury.  At 
^6  time  the  grand  jury  was  thus  constituted  the  defendant 
and  one  William  Spear  were  in  custody,  charged  with  having 
committed  a  felony,  for  which  they  were  held  to  answer,  and 
^^1  Were  brought  into  Court  and  asked  by  the  Judge  if  they 
nad  any  objections  to  make  to  any  of  the  fifteen  persons  who 
tad  been  drawn  to  from  a  grand  jury;  whereupon  they 
*^©red  that  they  had  "  no  objecticms  to  any  of  said  persomi 
acting  as  grand  jurors,  nor  to  the  panel  of  grand  jurora** 
P^o  Court  then  appointed  one  of  the  jurors  foreman,  and 
*^tructed  them.  The  grand  jury  then  retired  in  charge  of  a 
a^orn  officer,  to  deliberate  upon  the  matters  to  be  brought 
"«fore  them.  While  in  session,  this  grand  jury  found  and 
^turned  ah  indictment  against  the  defendant  accusing  him  of 
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the  crime  of  assault  with  a  deadly  weapon  upon  Jos6  Miguel 
Martinez  with  intent  to  murder  him.  Upon  being  arraigueil, 
the  defendant  moved  the  Court  to  discharge  hiTin  from  custody 
on.  the  grounds-^ — firsts  that  the  grand  jury  had  formed  and 
expressed  an  opinion  before  the  finding  of  the  indictment 
adversely  to  the  defendant;  secondly  —  that  no  opportunity 
was  offered  to  him,  after  his  arrest  and  before  the  indictment 
was  found,  to  except  to  the  panel  of  grand  jurors^  nor  to  the 
individual  jurors  who  found  the  indictment  By  stipulation 
between  the  District  Attorney  and  the  defendant's  coimsel, 
the  latter  had  leave  to  introduce  affidavits  in  support  of  the 
motioni  Whether  ai^y  affidavits  were  introduced  or  not,  the 
record  does  not  inform  us ;  but  it  appears  that  upon  the  parties 
thus  stipulating,  the  attorneys  for  tiie  respective  parties  argued 
and  submitted  the  motion;  and  then  the  defendant  was  ar- 
raigned, which  the  stipulation  provided  shoidd  be  without 
prejudice  to  his  motion,  and  thereupon  he  pleaded  not  guilty. 
After  this  was  done  the  jurors  were  brought  into  Court  and 
informed  by  the  Judge  that  they  had  no  power  or  authority  to 
act^  because  of  irregularities  which  had  occurrbd  in  excusing 
persons  from  serving  as  grand  jurors,  and  thereupon  "  the 
Court,  upon  its  own  motion,"  discharged  them  from  further 
attendance,  and  ordered  that  the  defendant  be  held  to  await 
^  the  further  action  of  the  next  grand  jury,"  The  Court,  on 
motion  of  the  defendant's  counsel,  rendered  judgment  setting 
aside  and  dismissing  the  indictment.  To  these  rulings  and 
judgment  of  the  Court  the  District  Attorney  excepted,  and  m 
due  time  appealed. 

The  grand  jurors  were  drawn  and  summoned,  it  would  seem 
from  the  showing  of  the  record,  as  required  by  the  statute. 
(Laws  1863,  p.  630.)  Some  of  the  persons  who  appeared  5n 
answer  to  summons  were  excused  for  causes  which  seemed  to 
the  Court  at  the  time  to  be  good  and  valid,  and  the  objection 
which  the  Judge  took  to  his  own  action  in  the  premises  was 
not  that  the  grounds  upon  which  he  excused  such  persons 
wcflre  not  sufficient,  but  that  he  did  not  require  thenv  to  appenr 
and  make  their  excuses  under  oath  in  open  Court    In  answer 
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to  tills  objection  it  is  enough  to  say  that  the  statute  does  not 
Inquire  this,  though  the  practice  requiring  excuses  in  such 
cases  to  be  supported  by  evidence  in  some  accredited  form  is 
to  be  commended. 

The  defendant  had  the  opportunity  afforded  him  to  interpose 
a  challenge  to  the  grand  jury  and  to  the  indiyiduals  of  such 
juiy  before  the  indictment  was  found.  (Chap.  2  of  Title  4  of 
Criminal  Practice  Act,  Hittell's  Gen.  Laws,  1768  et  seq.)  Ba 
made  no  challenge,  but  declared  he  had  neither  objection  to 
the  panel  nor  to  any  individual  juror.  The  one  hundred  and 
eightj-niath  section  of  the  Act  declares  that  '^a  person  held 
to  answer  to  a  charge  for  a  public  offense  can  take  advantage 
of  any  objection  to  the  panel  or  to  an  individual  grand  juror 
in  no  ether  mode  than  by  challenge  as  prescribed  in  the  pre- 
ceding sections"  of  said  Act  It  is  thus  seen  that  the  grounds 
on  which  the  defendant's  motion  was  founded  had  no  existence 
in  fact 

The  judgment  setting  aside  and  dismismng  the  indictment 
is  reversed  and  the  cause  remanded. 


IfART  ANIT  ELLIS  v.  THOMAS  EASTMAN,  JAMES 
BUCKLEY,  EGBERT  HAMILTON,  JOHN  SMITH, 
HANS  SCHMEDT,  ato  JENLOFF  SMITOUSK 

PUTATi  Act. —  An  Act  of  tlie  Legltlatiire  eonflrmlng  sales  of  land  beforo 
then  made  bj  a  Board  of  Fond  CommlsBlonars,  which  sales  conyeyed  no 
title  for  .want  of  power  In  the  Board,  is  a  prtrate  statate  of  whidi  the 
CourtB  will  not  take  notice  as  eridmce  of  title  unless  offered  in  eyideace. 

I'HiTATB  ACT  MUST  BB  OvFmtMD  IN  E2TXDyr'«CB. —  Coorts  Will  not  take  Judicial 
notice  of  a  priyate  Act  vnless  offered  In  eyidence. 

OovMissiomBS  av  Bikkiro  FmtD  nr  Bixt  Fbancibcso. —  The  sales  of  land 
made  bj  the  Gonunlssloners  of  the  Sinking  Fond  of  San  Frandsco  on  the 
25th  day  of  Janoajy,  1851,  wero  Told  fdr  want  of  power  In  the  Com- 
misslonen. 

Afpeai.  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  Ootmty  of  San  Francisco. 

Ejectment  for  a  lot  of  land  in  San  Francisco,  on  the  north- 
east comer  of  Larkin  and  IHbert  Ureets,  known  on  the  map 
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of  the  city  as  Fifty  Vara  Lot  Number  Seven  Hundred  and 
Eighty-Two. 

On  the  trial  plaintiff  introduced  in  evidence  a  deed  of  the 
Conunissioners  of  the  Sinking  Fund  of  San  Francisco  to  E*  P. 
Buckley,  dated  February  87th,  1851,  purporting  to  convey 
the  demanded  premises  to  said  Buckley.  The  defendants 
objected  to  its  introduction,  because  the  Commissioners  had 
no  power  to  convey.  Plaintiff  then  proved  a  deraignment  of 
title  from  said  Buckley  to  her.  Plaintiff  then  introduced  evi- 
dence tending  to  prove  possession  in  her  grantors  before  the 
entry  of  defendants.  Defendants  were  in  possession  of  sepa- 
rate parcels  of  the  lot. 

The  cause  was  tried  on  the  11th  day  of  August,  1865,  and 
it  was  admitted  on  the  trial  that  the  lot  was  within  the  four 
leagues  of  land  which,  during  the  year  last  past,  had  been  con- 
firmed to  the  Oity  of  San  Francisco. 

The  Common  Council  of  San  Francisco,  on  the  23d  day  of 
August,  1850,  passed  an  ordinance  creating  five  Commission- 
ers of  the  Sinking  Fund,  with  power  to  sell  all  the  real  estate 
of  the  city,  to  provide  funds  for  the  redemption  of  the  city 
debt  On  the  23d  of  December  following  another  ordinance 
was  passed  requiring  the  Presidents  of  the  two  Boards  of 
Aldermen  to  execute  a  deed  of  trust  of  the  land  belonging  to 
the  city  to  the  said  Commissioners.  The  deed  was  executed 
December  25th,  1850.  In  1851  the  Commissioners  executed 
the  deed  offered  in  evidence. 

The  l^upreme  Court  held,  in  the  2d  and  15th  of  CaL  men- 
tioned in  the  opinion,  that  the  Common  Council  had  no  power 
to  pass  the  ordinance. 

In  1868  (Laws  1858,  p.  84)  the  Legislature  passed  an  Act 
in  general  terms  confirming  and  l^alizing  all  sales  at  auction 
made  bona  fide  by  the  Commissioners.  The  Act  did  not  name 
any  particular  lot. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
defendants  appealed* 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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Porter  dt  HoOaday,  for  Appellanti. 
B.  8.  Brooks,  for  KespondeiLt. 

By  the  Court,  Sanbbbson,  J.: 

We  think  that  counsel  upon  both  sides  misapprehend  iihe 
trae  relation  which  the  Act  of  the  25th  of  March,  1858  (Stat- 
utes, p.  84)  bears  to  the  case.  That  Act  is  not  a  pnblio  Act, 
of  which  Conrts  are  bound  to  take  notice,  but  a  private  stat- 
ute, which  the  plaintiff,  if  she  wished  to  found  her  title  upon 
it,  was  bound  to  offer  in  eyidence. 

The  deed  from  the  Commissioners  of  the  Sinking  Fund  con- 
wed  no  title  to  Buckley,  for  they  had  no  title  to  convey. 
{Syiith  V.  Morse,  2  Cal.  524;  Heydenfeldi  v.  Hitchcoeh,  15  Cal. 
514;  The  People  ex  reh  The  Board  of  State  Harbor  Commis- 
sioners  v.  The  Broadway  Wharf  Company,  31  Cal.  33.)  If 
anything  passed  to  Buckley  it  was  by  virtue  of  the  Act  of  the 
S5th  of  March,  1868,  confirming  ^e  sale  and  deed  of  the 
Commissioners  of  the  Sinking  Fund.  Hence  that  Act  is  the 
foundation  of  the  plaintiff's  title  and  performs  precisely  the 
aame  office  which  the  deed  of  the  Commissioners  would  have 
performed  without  it,  had  they,  at  the  time,  been  vested  with 
the  title.  Its  relation  to  the  case  is  therefore  that  of  evidence, 
and  not  that  of  a  public  Act  of  the  Legislature;  and  not  hav- 
ing been  introduced  in  evidence,  the  Court  below  should  have 
disregarded  it  for  all  the  purposes  of  the  trial. 

It  is  claimed  on  the  part  of  the  respondent  that  there  is 
nothing  in  the  record  which  shows  that  the  Court  below 
founded  its  decision  in  any  respect  upon  the  Act;  but  we 
thmk  we  are  fully  sustained  by  the  record  in  holding  that  the 
Court  attached  much  importance  to  it,  if  it  was  not,  in  fact, 
which  is  more  than  probable,  made  the  turziing  point.  In 
any  event  it  is  quite  clear  that  the  case  was  not  tried  upon 
the  true  theory,  and  that  the  ends  of  justice  will  be  subserved 
by  a  new  trial. 

Judgment  reversed  and  a  new  trial  ordered. 

Vbii.  XXXIT. —  ^ 
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MARIE  VIGNES  de  RACOUILLAT,  ETIENE  L.  RA- 
OOUILLAT,  ELIZABETH  VIGNES,  Aim  JEAUTNB 
VIGNES  SIGNE  v.  JOHN  E.  RENE,  PIERRE  SAN- 
SEVAIN,  JEAN  LOXHS  SANSEVAIN,  JEAN  VICK 
NES,  AND  MANUEL  REQTJENA,  Exboutob  of  thb 
Estate  of  J.  L.  VIGNES,  Deceased. 

RacoRDivo  liOBTOAoa. —  A  mortgage  not  ezeented  mdw  Mai  Is  Mt  entitled 
to  record. 

Koncs  or  Mobtoagi  not  Undbb  SnkL.-— The  record  of  a  mortgage  not  nndar 
seal  does  not  glre  constnictlye  notice  of  Its  contents,  and  a  subeeqnent  pvr- 
diaser,  unless  he  has  actual  notice  of  such  mortgage,  Is  not  affected  by  It. 

Bnynw  or  Fxmdinos  or  Fact. —  Findings  of  fact  cannot  he  reylewed  hj  tha 
appellate  Court  on  an  appeal  from  a  judgment. 

Dbnial  or  AN  Allegation  or  Complaint. —  In  order  to  detemlna  whethar 
the  denials  of  an  answer  are  eyaslve,  each  separate  denial  of  eadi  separmta 
allegation  must  be  taken  by  Itself.  If  the  answer  to  a  particular  allegation 
Is  a  denial  of  It,  and  there  Is  no  admission  In  the  answer  inconsistent  with 
this  denial,  an  issue  Is  fairly  made. 

loBU. —  Each  denial  of  an  answer  must  be  regarded  aa  applyinc  to  the  spedfle 
allegation  It  purports  to  answer,  and  not  as  forming  a  part  of  aa  answer  to 
some  other  specific  and  entirely  independent  allegation. 

PUADiNO  ByiDBNCiL — Byldenco  should  not  be  alleged  In  a  eomplalnt.  AYet^ 
meats  of  mere  erldence  are  not  admitted  by  flUlnre  to  deny  them  tai  the 
answer. 

What  Allboations  must  bb  Dbnibiv — The  defendant  in  his  answer  to 
required  to  deny  only  the  material  allegations  of  the  complaint. 

Vbbatinq  an  Allbqation  or  a  Complaint  ab  Dbnibd. — If  the  plaintiff  on  the 
trial  treats  an  allegation  of  the  complaint  as  denied  In  the  answer,  and 
Introduces  eyldence  t6  proye  it,  he  will  not  be  permitted  after  the  Issue  to 
found  against  him  to  raise  the  point  for  the  first  time  la  the  Supreme 
Court;  that  such  allegation  is  not  denied. 

OoyBNANT  IN  MoBTGAGB. —  A  coyeuaut  of  the  mortgagor  inserted  in  the  mor^ 
gage  **  to  pay  and  discharge  all  legal  mortgages  and  Incumbraneee  of  what- 
oyer  nature  and  description"  on  the  premises  mortgaged,  does  not  put  a 
purchaser  from  the  mortgagor  upon  inquiry  as  to  any  mortgages  or  !■- 
cumbrances  not  of  record.  A  purchaser  from  the  coyenanter  cannot  be 
charged  with  constructlye  notice  of  a  recorded  mortgage  not  under  seal. 

Appeal  from  the  District  Ooorty  First  Judicial  District,  Lot 
'Angeles  County. 

The  plaintiffs  and  the  defendant  Jean  Vignes,  wen  the 
children  of  Jean  Louic^  Vignes  and  Jeanne  S.  Yignes.  Their 
said  father  and  mother  were  natives  of  France.  Their  father 
emigrated  to  Los  Angeles,  California,  ahout  the  year  1827, 
but  their  mother  remained  in  France,  where  she  died  in  184& 
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The  said  Jean  Lotus  Yignes,  after  he  came  to  California,  bat 
before  the  death  of  his  said  wife,  acquired  a  tract  of  land  in 
Los  Angielee,  called  ^^Aliso/'  and  the  plaintiffs  claimed  to  be 
entitled  to  one  half  of  the  same  as  heirs  of  their  said  mother. 
The  plaintiffs  and  defendant  Jean  Vignes,  and  their  said'father, 
for  the  purpose  of  settling  this  claim,  on  the  13th  of  March, 
1851,  entered  into  a  written  contract,  by  the  terms  of  which 
thaf  children  were  to  receive  three  thousand  dollars  each,  and 
the  further  sum  of  five  thousand  five  hundred  dollars  each, 
either  after  or  before  their  father's  death,  as  he  might  consider 
proper.  This  contract  provided  that  the  sum  total  should  be 
■ecured  by  the  property  called  "Aliso.*'  It  was  not  under 
fleal,  but  was  acknowledged  on  the  day  of  its  date,  and  recorded 
in  the  ofSce  of  the  Eecorder  of  Los  Angeles  County.  The 
plaintiffs  claimed  that  this  instrument  was  a  mortgage.  The 
said  Jean  L.  Vignes  died  at  Los  Angeles,  January  17th,  1862, 
and  the  defendant,  Manuel  Eequena,  was  his  executor.  The 
said  Jean  L.  Vignes,  before  his  death,  and  on  the  3d  day  of 
April,  1865,  sold  the  ^'Aliso^'-to  the  defendants,  Pierre  and 
Jean  Louis  Sansevain,  for  the  consideration  of  forty  thousand 
dollars,  and  to  secure  a  part  of  the  purchase  money  they  eze- 
eated  to  him  a  mortgage  on  the  same.  This  mortgage  ood- 
tained  a  covenant  that  the  mortgagors  would  ^'pay  and  dis- 
charge all  legal  mortgages  and  incumbrances  of  whatever 
nature  and  description  upon  the  aforementioned  and  described 
property,  at  and  previous  to  the  present  date,  whenever  the 
same  shall  become  due."  At  the  time  of  the  ezeeution  of 
the  mortgage  by  the  Sansevains,  there  was  existing  and  duly 
recorded,  a  mortgage  on  the  same  property,  before  then  made 
by  the  said  Jean  Louis  Vignes  to  Tobi  &  Schlessinger,  given 
to  secure  the  payment  of  the  sum  of  three  thousand  dollars. 
The  defendants  Sansevains,  on  the  5th  day  of  April,  1863, 
conveyed  the  said  ^'Aliso''  to  the  defendant,  Bene,  for  the 
coQsideration  of  thirty-one  thousand  eight  himdred  dollars, 
and  his  deed  was  then  duly  recorded  in  the  Eecorder^s  o£Sce 
of  Los  Angeles  County.  This  action  was  commenced  on  the 
84th  day  of  March,  1863,   for  the  purpose  of  having  the 


452 


Racouillat  v.  Rene. 


[Sup.  Ct 


Opinion  of  the  Court  —  Saw/ar,  J. 


instrument  of  March  13th,  1861,  declared  a  mortgage,  and  of 
having  the  same  foreclosed,  and  to  recover  judgment  against 
the  Sansevains,  and  Bequena  the  executor,  for  the  amount  due 
on  the  instrument.  The  defendant,  Jean  Vignes,  declined  to 
become  a  party  plaintiff,  and  was  therefore  made  a  defendant. 
The  Court  below  gave  judgment  that  the  plaintiff*  each 
recover  from  the  defendants,  Pierre  and  Jean  Louis  Sansevain, 
and  the  executor,  the  sum  of  five  thousand  fire  hundred  dol- 
lars, with  legal  interest  from  January  17th,  1862,  and  that  the 
plaintiffs  take  and  recover  nothing  from  the  defendant  Kcne. 
The  plaintiffs  appealed  from  that  part  of  the  judgment  in  favor 
of  the  defendant  Rene. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

[A  decision  on  an  appeal  of  the  defendants,  Pierre  and  Jean 
Louis  Sansevain,  and  Requena  the  executor,  from  that  part  of 
the  judgment  aginst  them,  is  reported  ante,  876.] 


V.  E.  Howard,  for  Appellaitta. 
Bald'ivin.  it  Felton»  for  Respondent 


'    By  the  Court,  Sawyee,  J.: 

This  is  an  appeal  by  plaintiffs  from  ft  judgment  in  favor  of 
Rene,  in  action  to  fdreclose  certain  mortgages  wherein  Rene 
was  made  a  party  as  a  subsequent  purchaser.  Whether  we 
regard  the  suit  as  an  action  to  enforce  a  lien  under  the  instru- 
ment dated  April  13,  1861,  claimed  to  have  been  executed  by 
Vignes  and  his  children,  or  to  foreclose  the  mortgage  executed 
by  the  Sansevains  to  Vignes,  the  result,  as  to  Rene,  will  be  the 
same.  The  instrument  of  April  18,  1851,  is  not  under  seal, 
and  whether  properly  executed  and  acknowledged  in  other 
respects  or  not,  wus  not  entitled  to  record  under  the  Act  con- 
cerning conveyances,  as  it  stood  at  the  date  of  the  instrument. 
The  record,  therefore,  did  not  impart  constructive  notice  of  it^ 
contents  to  anybody;  and  unless  Rene  had  actual  notice  of  the 
contract  embraced  in  the  instrumenl^  he  was  not  affected  by 
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it.     The  Court;  found,  as  a  fact,  tliat  Bene  took  without 
notice.     The  appeal  is  from  the  judgmeDit,  and  on  sudi  ap- 
peal the  finding  is  oondusive,  provided  the  fact  of  notice 
was  put  in  issue  by  the  pleadings.     It  has  been  settled  by 
numerous  decisions  that  findings"  of  fact  can  only  be  reviewed 
on  appeals  from  an  order  granting  or  refusing  a  new  triaL 
The  only  question  is^  whether  the  allegation  of  uotice  is  suffi- 
ciently denied  to  raise  an  issue.    It  is  said  that  the  demial  ot 
the  allegation  of  notice  is  evasive  but  to  sustain  this  position 
the  denials  of  other,  and  immaterial  tllegtticms  of  the  com^ 
plaint,  are  combined  with  the  denial  of  notice,  as  though  it 
formed  a  part  of,  and  limited  and  qualified  tliat  particular 
deniaL     But  this  is  not  admissible.     To  determine  whether 
an  allegation  has  been  properly  denied  or  not,  we  must  exam- 
ine the  answer  to  the  particular  allegation  which  it  is  designed 
to  controvert    If,  taken  by  itself,  an  issue  is  fairly  made,  and 
there  is  no  admission  inconsistent  with  this  answer,  the  denial 
is  Buffici^t     The  allegation  of  the  complaint  is  as  follows: 
^'Plaintiffs  further  allege  that  at  the  time  of  taking  sai^ 
mortgage  and  said  last  Heed  of  conveyance,  ss^d  Bene  had 
.both  actual  and  construccive  notice  of  plaintiffs'  mortgage  on 
said '  Aliso'  property  of  the  18th  of  March,  1851,  and  received 
both  of  said   conveyances  subject  to  said  prior  mortgage." 
This  is  A  distinct  independent  allegation  of  a  material  fact, 
and  the  whole  of  the  allegation.     The  answer  to  the  allega- 
tion is  as  follows:  ^'Defendant  further  denies  that  at  the  time 
of  making  the  mortgage  to  him,  as  set  up  in  the  complaint,  or 
at  any  time  before  the  making  thereof,  or  at  the  time  when 
said  deed  of  conveyance  was  made  to  him,  or  at  any  time 
prior  thereto,  he  had  actual  or  constructive  notice,  or  any 
notice  whatever  of  the  existence  of  plaintiffs'  mortgage  on 
said  'Aliso'  property  of  the  13th  of  March,  1851,  and  denies 
that  he  had  any  notice,  actual  or  constructive,  or  any  knowl- 
edge whatever  of  any  mortgage  on  said  property  whatever  or 
on  any  part  thereof,  and  denies  he  received  said  conveyances 
or  either  of  them  subject  to  said  .prior  mortgage  or  to  any 
mortgage  whatever."     This  is  the  whole  answer  to  that  alio- 
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gation,  and  if  the  answer  contained  no  other  matter  relating 
to  the  same  instrument,  we  apprehend,  it  would  not  be  con- 
tended for  a  moment,  that  the  *  allegation  of  notice  was 
not  distinctly,  squarely  and  categorically  negatived,  without 
ambiguity,  or  evasion*  There  was  an  instrument  set  out  in 
the  complaint  in  hcBc  verba,  dated  March  13,  1851,  and  there 
is  but  one  of  that  date  set  out  or,  in  any  manner  referred  to. 
This  instrument  is  called  a  mortgage  in  the  complaint,  and  it 
IS  insisted  by  plaintiffs  that  it  is  a  mortgage.  And  the  answer 
describes  ^e  instrument  by  the  same  name,  and  by  its  true 
dat^  clearly  identifying  it,  and  denies  any  notice  whatever  of 
the  existence  of  the  document  so  described  — '^  any  notice 
whatever  of  the  existence  of  plaintiffs'  mortgage  on  said 
*Aliso'  property  of  the  ISth  March,  1861.'*  Can  it  be 
doubted  what  instrument  was  referred  to,  or  that  this  is  a 
denial  of  notice  of  the  instrument  itself,  rather  than  a  denial 
that  the  instrument  is  a  mortgage?  It  is  true,  that,  in  a 
preceding  portion  of  his  answer,  when  controverting  a  differ- 
ent allegation,  the  defendant  '^  denies  that  said  pretended 
instrument  of  13th  March,  1851,  was  a  legal  mortgage  and 
incumbrance  upon  said  Aliso  property,  or  any  part  thereof, 
VTiliiin  liie  meaning  and  description  of  the  conveyance,  under- 
taking and  mortgage  of  the  said  Pierre^  Paula  S*  and  J.  L. 
Sansevain,  and  denies  that  said  Sansevains  became  liable," 
etc. ;  but  this  has  no  connection  willi,  or  reference  to,  the  alio* 
gations  or  denials  of  the  notice  in  question.  On  the  contrary, 
it  is  an  answer  to  another,  and  distinct  allegation  of  the  com- 
plaint, viz:  '^  Plaintiffs  further  allege  that  said  instrument  of 
March  18,  1851,  was  a  legal  mortgage  and  incumbrance  upon 
(Baid  '  Aliso '  property,  within  the  meaning  and  description  of 
said  conveyance,  mortga^  and  undertaking  of  said  Pierre, 
Paula  S.  and  J.  L.  Sansevain,"  etc  It  was  no  part  of  the 
answer  denying  the  allegation  of  notice,  and  not  intended  to 
qualify  it  Here  was  a  separate  and  distinct  allegation  of  the 
mmplaint,  whidb  l3ie  defendant  was  called  upon  to  deny,  or  to 
omit  to  deny  at  the  risk  or  having  it  deemed  material,  and  as 
tudi  admitted  to  be  true  against  hinu    But  must  he  also  deny 
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it,  at  the  risk  of  having  his  denial  regarded  as  forming  a  part 
of,  and  qualifying  his  answer  to,  another  dearly  material  alle- 
gation, rendering  the  latter  denial  evasive  t  We  think  not. 
Each  denial  mnst  be  regarded  aa  applying  to  the  specific  alle- 
gation it  purports  to  answer,  and  not  aa  forming  a  part  of  an 
answer  to  some  other  specific  and  entirely  indepaident  alle- 
gation. The  same  answer  may  be  made  to  all  the  other  in- 
stances wherein  it  is  claimed  that  other  portions  of  the  answer 
miist  be  regarded  as  qualifying  the  answer  to  the  allegation  of 
notice. 

We  will  notice  one  more  example  wherein  the  answer  is 
said  to  be  evasive,  more  for  the  purpose  of  condemning  the 
complaint,  than  the  answer.  The  plaintiffs  in  another  part  of 
their  complaint  allege,  *'  that  said  Rene,  before  the  execution 
of  said  mortgage  to  him  of  said  '  Aliso '  property,  dated 
December  7,  1860,  by  said  J.  L.  and  Pedro  Sansevain,  sent 
from  San  Francisco  to  Los  Angeles,  as  plaintiffs  are  informed 
and  believe,  a  special  agent  or  attorney,  who  examined  the 
records  of  said  county,  took  a  copy  of  said  mortgage  or  agree- 
ment of  13th  of  March,  1851,  was  fully  informed  of  the  exist- 
ence thereof  and  all  the  facts  connected  therewith,  and  duly 
reported  and  represented  the  same  to  Bene  prior  to  the  execu- 
tion of  said  mortgage  of  the  7th  December,  1860."  The 
answer  denies  in  the  language  of  the  allegation  th^  sending  of 
a  '^  special  agent  and  attorney,'^  or  that  ^'  any  such  special 
agent  or  attorney  examined  the  records,"  etc.  And  it  is  said 
that  this  is  evasive,  because  the  answer  uses  the  term  ''  special  '^ 
which  is  also  in  the  allegation.  Admit  it  to  be  so,  and  that 
this  mode  of  answering  is  reprehensible,  yet  the  complaint  is 
equally  reprehensible.  The  whole  allegation  is  immaterial, 
and  required  no  answer  at  all.  This  is  pleading  mere  evi- 
dence, and  is  a  mode  of  fishing  for  testimony  not  countenanced 
by  our  system  of  practice.  We  have  no  bills  of  discovery. 
If  the  plaintiff  required  the  testimony  of  the  defendant,  the 
proper  mode  of  obtaining  it,  was,  to  put  the  defendant  upon 
the  stand  as  a  witness.  .He  is  not  bound  to  answer  all  matters 
of  evidence  which  the  plaintiff  chooses  to  allege.     The  office 


4:56  Eacouillat  v.  Bens.  [Sup.  Ct 


Opinion  of  the  Court  —  Sawyer,  J. 


of  a  complaint  is,  to  aver  the  material  issuable  facts,  which 
constitute  the  cause  of  action,  and  not  the  evidence  to  prove 
those  facts.  (Green  v.  Palmer,  15  CaL  411;  Coryell  v.  Cain, 
16  Cal.  567;  Wilhon  v.  Cleveland,  30  Cal.  192;  and  Larco  v. 
Casanueva,  30  Cal.  561.)  The  material  fact  to  be  allied  in 
this  case,  was,  the  notice  on  the  part  of  Bene  of  the  transac- 
tion between  Vignes  and  his  children,  evidenced  by  the 
instrument  of  March  13,  1851.  This  fact  had  already  been 
alleged.  The  sending  of  a  special  agent  or  attorney  to  Los 
Angeles  to  examine  the  records,  and  make  a  copy  of  the 
insti*ument,  etc.,  would  be  evidence  tending  to  prove  notice, 
but  it  is  not  the  issuable  fact  itself.  It  is  not  only  not  necee- 
sary,  but  it  is  highly  improper,  to  allege  such  matters.  "A 
material  all^ation  in  a  pleading  is  one  essential  to  the  claim, 
or  defense,  and  which  could  not  be  stricken  from  the  pleading 
without  leaving  it  insufficient.**  (Prac  Act,  Sec  66.)  This 
entire  allegation  might  have  been  stricken  out  without  leaving 
the  complaint  insufficient.  It  was  therefore  immateriaL  But 
it  is  only  material  allegations  that  are  admitted,  when  not 
specifically  controverted  by  the  answer  (lb..  Sec  65.)  Con- 
ceding, then,  the  denial  to  be  defective,  the  allegation  was  not 
admitted.  But  the  answer  to  this  allegation  closes  as  follows: 
"Defendant  alleges  that  prior  to  the  execution  of  the  mort- 
gage and  deed  to  him  as  set  up  in  the  complaint,  he  was  en- 
tirely ignorant  of  the  existence  of  any  claim,  or  incumbranoei 
or  mortgage  held  by  the  plaintiffs,  or  ^ther  of  them,  or  any 
of  them,  upon  said  *  Aliso  *  property,  or  any  part  thereof,** 
etc,  which  would  also  seem  to  be  sufficiently  negative  notice  of 
plaintiffs*  claim. 

It  is  by  such  answers  to  independent  and  immaterial  alle- 
gations, lliat  it  is  sought  to  qualify  the  direct  answer  to  the 
material  allegation  of  notice,  of  which  answer  they  form  no 
part,  and  thereby  work  out  a  defective  issue  on  that  point. 
We  think  the  notice  was  fairly  in  issue,  and  that  any  other 
construction  would  be  unreasonable,  and  render  it  hazardouB 
for  any  defendant  to  answer  immaterial  matter  at  all,  and 
require  him  to  determine  at  hit  peril  whether  matter  alleged 
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is  immateriaL  Besidee,  no  audi  point  was  made  or  relied  on 
in  the  Court  below,  biit,  on  the  contrary,  it  clearly  appears, 
that  the  plaintiffs  regarded  the  notice  as  being  in  iasue,  for 
they  introduced  testimony  to  establish  the  fact,  and  the  issue 
was  closely  contested  in  the  Court  below,  and  distinctly  found 
against  them.  In  fact,  it  was  the  principal  issue,  so  far  as 
Bene  is  concerned*  Had  the  plaintiffs  relied  upon  the  admis- 
sion of  this  fact  by  the  pleadings,  and  for  that  reaaaa  abstained 
from  introducing  any  evidence  on  the  point,  or  had  lie  objected 
to  introducing  any  evidence  on  the  point,  on  the  ground 
diat  there  was  no  issue,  and  the  objection  had  been  overruled, 
there  would  be  some  propriety  in  making  the  point  here. 
But  after  treating  the  fact  as  properly  in  issue,  and  vigorously 
litigating  it  in  the  Court  below,  thereby  misleading  his  adver- 
sary, it  is  now  too  late,  after  the  issue  is  found  against  him,  to 
take  any  such  mere  tedinical  objection  for  the  first  time  in  this 
Court 

The  covenant  in  the  mortgage  of  the  Sansevains  to  Vignes 
to  "  pay  and  discharge  all  legal  mortgages  and  incumbrances 
of  whatever  nature  and  description  "  on  the  premises  did  not 
put  Bene  upon  inquiry  as  to  any  incumbrances  which  were  not 
matters  of  record.  There  was  a  mortgage  of  record  to  which 
this  covenant  could  properly  be  referred.  He  was  not  bound 
to  look  beyond  the  record.  He  cannot  be  charged  with  con- 
structive notice  of  any  instrument  improperly  recorded.  It 
makes  no  difference,  then,  whether  the  instrument  of  March 
13,  1851,  is  within  the  covenants  of  the  Sansevain  mortgage 
to  Vignes  or  not,  unless  Bene  had  actual  notice,  and  the  Court 
has  found  that  he  had  no  notice.  The  judgment  as  to  Bene 
must,  therefore,  be  affirmed.  This  is  a  separate  appeal  from 
that  of  the  Sansevains  and  Bequena,  and  from  a  different  part 
of  the  judgment  There  being  no  connection  between  the  two 
appeals,  it  ii  unnecessary  to  await  the  determinatian  of  the 
other  appeaL 

Judgment  affirmed  as  to  defendant  Bene^ 
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CuEEEY,  0.  J.,  dissenting: 

In  my  judgment,  the  answer,  when  examined  as  a  whole, 
does  not  traverse  the  allegation  of  the  complaint  charging  him 
with  notice  of  the  existence  of  the  instrument  bearing  date  the 
13th  of  March,  1851.  He  first  lays  the  foundation  for  his 
denial  of  notice  by  denying  that  such  instrument  was  a  mort- 
gage, and  then  says  in  substance  that  he  had  not  notice  of  the 
mortgage.  The  case,  in  my  opinion,  falls  within  Brown  v. 
Scott,  26  Cal.  189,  I  am  of  opinion  the  judgment  should  be 
reversed  and  a  judgment  entered  for  the  plaintiffs,  declaring 
the  premises  subject  to  the  mortgage.  I  may  hereafter  express 
my  opinion  more  fuUy  on  the  subject 

Mr,  Justice  Sandessoit  did  not  express  any  opinioiu 


WILLIAM  O'CONNELL  v.   WILLIAM   DOUGHERTY. 


Lbgal  Titlb  to  Comubmbd  Mixican  Grant. —  A  Jodgment  of  tbe  Board  of 
Land  Commissioners,  or  of  the  District  Court  of  the  United  States,  that  the 
claim  of  the  petitioner  to  a  Mexican  or  Spanish  grant  Is  Talld,  and  that  the 
same  be  conflrmed,  vests  In  the  petitioner  the  legal  title,  notwithstanding  he 
petitioned  as  administrator  with  the  will  annexed  of  the  estate  of  the 
grantee,  by  which  will  the  land  was  devised  to  several  different  persons, 
himself  among  the  nomber,  and  stated  the  contents  of  the  will  in  his  peti- 
tion, and  prayed  that  the  land  might  be  confirmed  to  the  parties  entitled 
thereto,  and  notwithstanding  his  appointment  as  administrator  was  void. 

Idem  —  Bquitablb  Title. —  In  such  case  the  derisees  nnder  the  will,  other 
than  the  petitioner,  have  an  equitable  title,  and  the  conflimee  holds  the 
title  as  trustee  for  the  benefit  of  tbe  devisees. 

Bjbctubnt. —  Ejectment  cannot  be  maintained  on  an  equitable  title. 

BjacTUBifT  ON  Bquitablb  Titlb.—  If  the  confirmee  of  a  Mexican  grant  holds 
the  legal  title  acquired  by  the  confirmation  in  tmst  for  «ther  persoaa,  soeh 
persons  cannot  maintain  ejectment  for  the  land. 

Appeal  from  the  District  Oonrt,  Fourth  Judicial  District, 
Oontra  Coata  Oonnty. 

The  plaintiff  recovered  judgment  in  the  Oonrt  below,  nd 
the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 
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Argument  for  Respondent 


Thomas  A.  Brown,  for  Appellant 

It  was  contended  on  the  trial  that  the  confirmation  was  to 
til  the  heirs  named  in  Joaquin's  petition  filed  before  the 
Board,  and  that  either  or  any  of  the  heirs  could  under  the 
decrees  of  confirmation  maintain  ejectment  to  recover  his 
fihare;  but  the  appellant  submits,  that  in  all  the  decrees  con- 
finning  &e  title,  as  also  the  decrees  approving  the  survey, 
Joaquin  L  Castro  alone  is  recognized  as  the  petitioner  and 
confirmee;  he  alone  petitioned  the  Board,  and  to  him  alone 
was  the  land  confirmed ;  and  being  the  confirmee  and  holding 
the  legal  title,  as  such  can  alone  maintain  ejectment  for  the 
leooveiy  of  any  part  of  the  land.  {Estrada  v.  Murphy.  19 
CaL  272 ;  Clark  v.  Lochwood,  21  Cal.  222 ;  Emeric  v.  Penm- 
num,  26  CaL  119.)  The  use  of  the  title  "administrator''  in 
the  petition  of  Joaquin  was  only  a  description  of  the  person ; 
the  confirmation  was  to  Joaquin  I.  Castro,  and  the  plaintiff 
does  not  deraign  title  to  the  premises  from  Joaquin,  but  from 
Victor  Castro,  one  of  the  other  heirs.  If  Joaquin  by  his 
declaration  contained  in  his  petition  to  the  Board  of  Land 
Commissioners  or  otherwise,  has  shown  himself  to  be  the 
trofitee  of  the  other  heirs  of  Francisco  M.  Castro,  that  will  not 
alter  the  case ;  as  such  trustee  he  holds  the  legal  title,  and  he 
alone  can  maintain  ejectment.  (Moor  v.  Spellmany  6  Denio, 
227;  Estrada  v.  Murphy,  19  Cal.  272.)  A  Court  of  equity, 
npon  a  proper  showing,  if  he  be  a  trustee,  will  control  the 
estate  in  his  hands,  and  compel  him  to  execute  the  trust. 
{Eitrada  v.  Murphy,  19  CaL  272;  Story's  Equity,  98,  976- 
999, 1,058-1,060.) 

IF.  W.  Crane,  for  Respondent 

Bespondent  claims  that  as  a  matter  of  fact  and  law  the 
confirmation  was  to  the  several  heirs  at  law  of  Francisco 
Castro,  deceased,  including  Victor  Castro,  his  (respondent's) 
grantor,  instead  of  to  Joaquin  I.  Castro,  administrator.  The 
pmt  of  Governor  Pigueroa  was  directly  to  the  heirs  of  Fran- 
ciflco  Maria  Castro.    The  petition  for  confirmation  was  really 
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the  petition  of  all  the  heirs  of  Franoiflco  throu^  Joaquin  aa 
their  mouthpiece.  The  prayer  indicates  its  true  character. 
If  the  ^'petitioner"  was  Joaquin  L  Castro  alone,  yet  as 
above  shown  his  claim  was  made  on  behalf  of  his  co-heirs  as 
well  as  himself;  and  viewed  in  this  light  the  judgment  ^'that 
the  application  for  a  confirmation  be  allowed,"  must,  by 
every  reasonable  int^idment^  have  reference  to  the  application 
actually  made,  which  was  that  the  land  be  confirmed  to  the 
parties  entitled  thereto^  to  wit:  the  heirs  of  F.  M.  Castro, 
deceased.  Afterwards,  on  the  24th  of  February,  1858.  the 
U.  S.  District  Court,  on  appeal,  affirmed  the  decree  of  the 
Board  of  Land  Commissioners.  The  language  of  this  decree 
of  affirmation  is :  '^  That  the  said  decision  be  and  the  same  is 
hereby  affirmed;  and  it  is  likewise  furtJier  ordered,  adjudged, 
and  decreed  that  the  claim  of  the  said  appellant  is  a  good  and 
valid  claim."  We  therefore  respectfully  submit,  that  taking 
the  petition  and  the  several  decrees  of  confirmation  together, 
the  only  reasonable  construction  is,  that  a  confirmation  was 
had  in  favor  of  all  the  heirs  of  Francisco  M.  Castro,  deceased 
In  the  case  of  Estrada  v.  Mvrphy,  19  Cal.  272,  Murphy  peti- 
tioned for  confirmation  to*  himself  alone,  and  the  decree 
confirmed  the  land  to  him  alone.  In  the  case  of  Clark  v. 
Lockwoody  21  Cal.  220,  it  appears  that  the  petition  to  the 
Board  of  Land  Commissioners  was  by  Fayson  in  his  own 
behalf,  and  the  confirmation  was  to  him  alone. 

By  the  Court,  Sawyer,  J. : 

This  is  an  action  to  recover  possession  of  a  tract  of  land^ 
being  a  par{  of  the  San  Pablo  Rancho,  in  Contra  Costa  Countv. 
Prior  to  1881,  Governor  Arguello  made  a  grant  of  three 
square  leagues  of  land  in  Contra  Costa  County  to  Francisco 
Maria  Castro.  Said  Castro  shortly  afterward  went  into  pos- 
session, made  improvements,  and  thereafter  occupied  the  lands 
granted  till  his  death,  in  1831.  Said  Castro  left  a  will,  bj 
which  he  devised  one  half  of  said  lands  to  bis  surviving  wife, 
and  divided  the  other  half  equally  among  his  eleven  childroi-' 
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one  of  his  sons^  Joaquin  Isidro  Castro,  being  named  executor. 
Afterward,  in  1834,  on  the  petition  of  said  Joaquin  Isidro,  for 
himself  and  the  other  parties  in  interest,  Gtovemor  Figueroa 
recognized  the  former  grant  of  said  Francisco,  and,  upon  his 
order,  a  formal  title  was  made  out  and  delivered  to  said  Joa- 
quin L  Castro,  as  the  testamentary  executor  of  said  Francisco, 
for  the  benefit  of  the  successors  in  interest  of  said  Francisco. 
In  1852  said  Joaquin  procured  letters  of  administration,  with 
the  will  of  Francisco  annexed^  to  be  issued  to  him  by  the  Pro- 
bate Court  of  Contra  Costa  County.  Subsequently  he  pre- 
sented in  his  own  name,  describing  himself  as  administrator,  a 
petition  for  confirmation  of  said  grant,  to  the  Board  of  Land 
Commissioners.    It  commences  as  follows: 

^*  Joaquin  Isidro  Castro,  administrator,  with  the  will  annexed, 
of  the  estate  of  Francisco  Maria  Castro,  deceased,  respectfully 
represents."  It  then  states  the  foregoing,  among  other  facts, 
giving  the  names  of  the  devisees  and  their  heirs,  etc.,  then 
interested  in  the  estate.  Throughout  the  petition  the  appli- 
cant for  confirmation  is  continually  referred  to  as  ^'  this  peti- 
tioner,'' "  petitioner  represents,*'  "  petitioner  further  repre- 
sents," etc  No  person  other  llian  himself  is  made  a  party, 
or  in  any  way  purports  to  speak  in  the  petition.  He  states 
hid  appointment  as  administrator,  and  evidently  intends  to 
represent  the  entire  estate.  The  petition,  however,  closes 
with  the  following  prayer:  **  Wherefore,  petitioner  prays  that 
said  land  may  be  confirmed  and'  granted  to  the  parties  entitled 
thereto  as  aforesaid."  The  decree  of  confirmation  by  the 
Land  Commissioners  is  in  the  following  words:  ^^  Joaquin 
Isidro  CcLstro,  acL,  etc.,  of  estate  of  Francisco  Castro,  deceased, 
▼.  The  United  States.  In  this  case,  on  hearing  the  proofs  and 
allegations,  it  is  adjudged  by  the  Commission  that  the  claim 
<d  the  petitioner  is  valid;  it  is  therefore  decreed  that  the 
application  for  confirmation  be  allowed,"  etc.  And,  on  appeal 
to  the  District  Court,  it  is  '^  decreed  that  the  claim  of  the  said 
appellant  is  a  good  and  valid  daim,  and  the  same  is  hereby 
confirmed,''  etc.  It  is  dear  that  this  proceeding  was  had  in 
the  name  of  said  Joaquin  L  Castro,  and  the  confirmation  was 
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to  him  alone.  Whether  his  appointment  as  administrator  was 
void,  or  valid,  can  make  no  difference.  The  confirmation  was 
to  him,  and  the  legal  title  is  in  him,  or  will  be  when  the 
patent  issues;  and  for  all  the  purposes  of  this  action,  under 
the  Act  of  June  14,  1860,  he  stands  in  the  same  position  as 
he  would  if  the  patent  had  issued.  (Seale  v.  Ford,  29  Cal.  106.) 

The  plaintiff  deraigns  title  to  one  undivided  twenty-fourth 
part  of  the  premises  in  question  through  Victor  Castro,  one  of 
the  sons  and  devisees  of  Francisco  Castro,  and  claims  to 
recover  on  said  title.  He  insists  that  the  confirmation  was  in 
favor  of  all  parties  in  interest,  because  their  names  were  stated 
in  the  petition,  and  because  of  the  form  of  the  prayer.  But 
his  grantor  was  no  party  to  the  petition  or  to  the  record,  and 
the  land  was  not  confirmed  in  his  name,  but  to  the  petitioner 
in  the  record,  Joaquin  I.  Castro,  in  whom  the  legal  title  is. 
The  devisees  named  in  the  petition  are  not  parties  to  the  pro- 
ceeding, and  are  in  no  way  bound  by  the  averments  in  respect 
to  their  interest  therein  contained.  It  might  ultimately  turn 
out  that  these  averments  are  not  true,  and  that  the  real 
parties  beneficially  interested  were  entirely  different.  The 
plaintiff,  claiming  under  Victor  Castro,  has  but  an  equit- 
able estate.  Joaquin  I.  Castro,  doubtless,  holds  the  legal 
title  as  trustee  for  the  benefit  of  the  devisees  or  heirs  of  said 
Francisco,  whoever  they  may,  in  fact,  be,  and  their  successors 
in  interest ;  but,  however  this  may  be,  the  legal  title  is  in  him 
as  confirmee.  He  was  the  only  party  known  in  the  proceed- 
ing, or  bound  loy  the  decree  of  confirmation.  The  Court 
will  in  a  proper  action  compel  the  trustee  to  convey  to  the  real 
parties  in  interest.  (Salmon  v.  Bymonds,  and  cases  cited,  30 
Cal.  301.)  Until  he  does  convey,  actions  for  the  recovery  of 
the  land  based  upon  the  title  must  be  brought  in  his  name. 
These  principles  have  already  been  settled  in  this  State. 
{Estrada  v.  Murphy,  19  Cal.  272 ;  Clark  v.  Lockwood,  21  Cal 
222;  Emerie  v.  Penniman,  26  CaL  119.)  It  follows  that  the 
plaintiff  cannot  maintain  this  action  on  his  tiUd  derived  from 
Victor.  Castro. 

Judgment  reversed  and  cause  remanded* 
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Shaptbb,  J.y  diflseiatiiLg. 

The  legal  title  is  in  the  person  or  persona  in  whom  the 
decree  adjudges  the  right  of  oaufirmation  to  be  vested.  This 
raises  a  question  of  construotiofi.  The  decree  of  the  Com- 
missianers  adjudges^  firsts  ^'  that  the  claim  of  the  petitioner  is 
valid ;'^  second^  ''It  is  therefore  decreed  that  the  application 
for  a  confirmation  be  allowed.'^  The  dbaracter  of  the  peti* 
tioner's  "  application  *'  is  to  be  gathered  from  the  petition — its 
auctions  and  prayer.  The  petition  having  stated  facts 
showing  that  the  right  to  confirmation  was  in  the  devisees  of 
Francisco  Maria  Castro — the  petitioner  himself  being  one  of 
the  number — and  not  in  the  estate  of  the  devisor,  prays  that 
*'feaid  land  may  be  confirmed  and  granted  to  the  parties  enti- 
tled thereto  as  aforesaid.''  From  the  allegations,  and  the 
prayer  that  follows  them,  it  is  apparent  to  my  mind  that  the 
petitioner  ''claimed,^'  among  other  things^  that  he  and  the 
other  devisees  were  entitled,  as  such,  to  confirmation,  and  that 
he  "applied"  to  have  the  land  "confirmed  and  granted*'  to 
those  parties^  for  the  reason  that  they  were  so  "entitled." 
This  was  the  "  application  "  that  was  "  allowed."  The  decree 
of  the  District  Court  was  as  follows:  "  It  is  hereby  ordered, 
adjudged  and  decreed  that  the  said  decision  be  and  the  same 
is  hereby  affirmed ;  and  it  is  likewise  further  ordered,  adjudged 
and  decreed  that  the  claim  of  said  appellant  is  hereby  con- 
finned  to  the  extent  of  four  leagues."  The  apparent  difference 
between  the  two  styles  of  expression  in  the  decree  should  be 
harmonized,  if  possible,  and  this  may  be  very  readily  done  by 
adding,  after  the  word  "leagues,"  the  words  "in  manner  and 
form  above  stated."  The  case  is  distinguishable  from  those 
cited  in  the  majority  opinion.  In  Estrada  v.  Murphy,  19  Cal. 
272,  it  was  agreed  that  the  premises  "were  finally  confirmed 
to  said  Martin  Murphy  and  no  other  person,  under  the  Act  of 
Congress,"  etc  This  stipulation  excludes  all  idea  of  a  con- 
firmation to  Estrada,  as  devisee  of  the  heir  of  the  original 
grantee.  In  Clark  v.  Lockwood,  31  CaL  220,  the  petition 
stated  no  title,  but  one  vested  in  the  petitioner,  and  the  con 
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finnati<»i  was  of  that  title^  according  to  the  prayer.  In 
Emetic  v.  Penniman,  26  OaL  119,  the  confirmation  was  in 
terms  to  the  heirs  of  Penniman,  the  grantee,  and  it  was  held 
that  his  administrator  oould  not  bring  ejectment  for  that  rea- 
son. That  decision,  like  the  others,  establishes  the  general 
principle  that  the  right  to  Bue  in  ejectment  is  in  the  party 
who  has  the  legal  title,  and  that  the  legal  title,  in  the  class  of 
cajaes  to  which  the  one  at  bar  belangs,  is  in  the  person  or  per- 
sons to  whom  the  decree  runs.  Accepting,  and  not  contro- 
rerting,  these  conclusions,  I  consider  that  the  decree  b  Castro 
V.  The  United  Staies,  when  read  in  the  light  of  the  rights 
asserted  and  of  the  ^^application''  expressed  in  the  petition  to 
which  the  decree  refers,  imports  a  confirmation  to  the  devisees 
of  Castro,  of  whom  the  plaintiff  was  om^  end  not  to  the  plain- 
tiff as  administrator.  On  these  grounds  I  consider  that  the 
judgment  should  be  aflSrmed« 

ICr*  dufif  Justice  Onaan  did  not  eoq^rsss  eauj  opinion. 
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QEOEQE  P.  BENKERT  v.  RIOHILDE  BENKERT. 

DnroBCB. —  If  tbe  referee  In  an  action  for  dlToree  flndi  the  tacts,  the  Oonrt 
Bhoald  dleresard  the  flndlni  and  determine  the  canae  upon  the  erldence. 

Difosca  worn  Umamnvm^ — Tbe  wotd  ^'wlttal,"  tai  tha  phraae  **  wilful  deeer* 
tlon  b7  either  partj  for  the  period  of  two  jreara,**  need  la  the  atatnte  eon- 
ceming  dlyorcea*  ilgnlfles  IntentloDal.    fiald  word  does  not  Implj  malice. 

IfBja  DaaaiiTioxr  la  Pbotbd. —  Desertion  by  husband  or  wife  la  made  out 
when  It  la  shown  that  the  abaence  commeaeed  and  haa  eontlnaed  during  two 
jrcars,  without  the  conaent  and  against  the  objections  of  the  ether  partj. . 

OovDONATioN  OF  Dbsebtion. —  If  the  desertion  ot  husband  or  wife  has  con- 
tiaued  for  two  srears,  the  offer  of  the  offending  party  to  return  and  live  and 
eohablt  with  the  other  will  not  defeat  an  action  for  a  divorce,  unless  the 
offer  la  accepted  and  acted  oo.  An  offer  to  racalva  the  offending  party  may 
be  withdrawn. 

Appbai*  from  the  District  Conrt^  Pourth  Judicial  Distnot, 
City  and  County  of  San  Francisca 

The  plaintiff  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  tbe  Courts 
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Theodore  H.  HUtel,  for  Appellant 

The  learned  Oourt  below  seemed  to  think  that  the  deser- 
tion, though  actual  and  without  good  cause,  was  not  vjUfvl, 
It  was  not  pretended  that  there  had  not  been  actual  desertion, 
nor  was  it  pretended  that  the  defendant's  return  after  over 
four  years  for  the  purpose  of  preventing  a  divorce,  was  any 
excuse;  but,  neither  the  going  without  the  husband's  consent, 
nor  the  remaining  away  without  his  consent,  was  considered 
wilful. 

The  provision  in  the  statute  in  relation  to  wilful  desertion, 
covers  a  case  of  intentional  desertion.  Desertion  can  be 
proved  without  showing  violence  of  act  or  language.  {Mor- 
rison  v.  Morrison,  20  Cal.  481;  Eall  v.  Hall,  4  Allen,  39; 
Lecmtt  V.  Lewvitt,  Wright,  719;  OuembeU  v.  Ovsmbell,  Id. 
236;  Evans  r.  Evans,  6  Ben.  Monroe,  278;  2  Bishop  on 
Divorce,  678.) 


B.  A.  Thompson,  and  /.  A*  Woodson,  for  Bespondent 

The  case  of  Hardenburg  v.  Hardenburg,  14  CaL  654,  is 
evidently  the  rule  of  this  Court  upon  wilful  desertion.  To 
some  extent  the  circumstances  are  similar.  Up  to  the  hour 
of  parting  in  this  case,  as  in  that,  tiie  parties  cohabited 
together  as  man  and  wife,  and,  as  say  the  Court  in  the  caae 
referred  to,  ''the  intercourse  of  the  parties  seems  to  have 
been  of  the  most  pleasant  and  agreeable  character.  Their 
treatment  of  each  other  was  at  all  times  kind  and  affection- 
ate." 

'  In  Hardenburg  v.  Hardenburg,  the  plaintiff  could  not 
induce  the  defendant  to  consent  to  accompany  him  to  Califor- 
nia— the  Oourt  say  it  was  a  proposition  addressed  to  the  dis- 
cretion of  the  wife,  and  so  refuse  a  confirmation  of  the  decree. 
So  here,  the  objections  of  the  plaintiff  were  such  only  as  were 
addressed  to  the  discretion  of  the  wife^  and  all  tho  evidence 
Fhows  she  so  only  regarded  them.  Hence  there  was.  no  wSful 
■desertion.  ' 
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B/  the  Court,  Rhobbsi  J. : 

Hie  Court  Commiflsioiier  to  whom  this  otse  wis  referred 
reported  the  evidence  and  also  the  facts  as  found  bj  hini.  It 
is  provided  by  the  supplementary  Act  of  1857  concerning 
divorces  (Stats.  1867,  p.  240)  that  it  shall  not  be  lawful  for 
die  Court  to  grant  a  divorce  **  upon  any  statement  or  finding  of^ 
facts  by  a  referee,  but  only  upon  the  legal  testimony  taken  in 
the  cause.''  The  finding  of  a  Court  Commissioner  is  included 
within  the  spirit  and  meaning  of  the  prohibition,  and  the 
Court  accordingly  determined  the  cause  upon  ^  the  testimony 
without  regard  to  the  finding  of  facts  filed  by  the  Court  Com- 
missioneir.  The  Court  refused  a  divorce  and  dismissed  the 
bill,  and  the  question  presented  is  whether  the  evidence  jus- 
tified the  decision.  The  record  does  not  indicate  the  ground 
upon  which  the  Court  placed  the  decision ;  but  it  would  appear 
from  the  plaintiff's  brief  that  it  was  on  the  ground  that  the 
evidence  did  not  show  that  the  desertion  was  wilful. 

One  of  the  causes  for  a  divorce,  enimierated  in  the  fourth 
section  of  the  Act  concerning  divorces,  is  "wilful  desertion 
by  either  party  for  the  period  of  two  years."  It  appears 
from  the  evidence  that  the  defendant  left  the  residence  of  lihe 
plaintiff  in  Philadelphia  in  1861  and  went  to  Germany,  where 
she  remained  until  October,  1865;  that  the  parties  have  not 
cohabited  since  the  defendant  left  for  (Jermany;  that  she  left 
the  plaintiff  and  remained  absent  from  him  during  all  that 
period  without  his  consent  and  against  his  objections;  that 
she  returned  from  Germany  to  New  York  in  November,  1865 ; 
that  neither  at  the  time  she  left  the  plaintiff  in  1861,  nor 
during  her  absence  until  shortly  before  her  return,  had  she 
^y  intention  of  returning  to  the  United  States  or  of  cohabit- 
^g  with  the  plaintiff;  that  she  returned  with  the  intention  of 
offering  and  did  offer  to  live  with  the  plaintiff;  that  in  AprD; 
^^65,  he  wrote  to  her  that  if  she  did  not  return  that  Bmnmer 
she  would  never  return;  that  he  was  not  aware  of  her  return 
^iitil  January,  1866,  and  that  upon  her  offer  at  that  time  «o 
live  with  him  he  refused  to  receive  her.    It  thus  clearly  ap- 
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pears  that  she  had  deserted  the  plaintiff  for  more  than  the 
period  of  two  years,  and  the  inquiry  is  now  presented  whether 
tiie  evidence  brings  the  case  within  the  statute  as  being 
wilful 

.  Bish<^  in  his  work  on  marriage  and  divorce,  says  (Sec 
606):  ''The  offense  of  desertion  is  obviously  composed  of  — 
firsl^  an  actual  breaking  off  of  the  matrimonial  cohalntation; 
8eicond]y,  an  intent  to  desert  in  the  mind  of  the  offender. 
Both  mtist  combine  to  make  the  desertion  complete."  The 
desertion  must  be  wrongful  —  that  is  to  say,  without  sufficient 
justification  or  excuse.  If  the  parties  have  separated  by 
mutual  consent  neither  can  say  that  the  absence  of  the  other 
was  wrongful,  at  least  not  until  the  consent  was  revoked, 
though  each  may  have  intended  to  abandon  the  other.  When 
one  parly,  by  force  or  fraud,  by  acts,  words  or  general  con- 
duct, causes  or  induces  the  other  to  break  off  the  matrimonial 
cohabitation,  he  cannot  complain,  for  the  desertion  was  the 
result  of  his  own  wrong.  A  sufficient  excuse  would  of  course 
(Aviate  the  wrong  of  the  desertion.  "Wilful"  ordinarily 
sigtufies  intentional,  and  that,  we  think,  is  its  signification 
here.  It  does  not  imply  any  malice  or  wrong  toward  the  other 
party.  The  word  does  not  seem  to  have  limited  the  meaning 
of  the  term  ''desertion,"  as  oonstrued  in  the  cases  and  em- 
ployed by  teixt  writers.  The  cessation  of  matrimonial  cohabita- 
tion is  never  treated  as  desertion  unless  it  is  both  intentional 
and  wrongfuL  There  may  be  a  malicious  intent  in  the  deser- 
tion, but  its  presence  is  accidental.  It  does  not  form  a  neces- 
sary ingredient  of  the  offense. 

Accepting  the  term  wilful  desertion  as  importing  an  inten- 
tional and  wrongful  cessation  of  matrimonial  cohabitation,  the 
charge  we  think  is  fully  proven.  There  is  no  rule  requiring 
the  injured  party  to  interpose  either  force  or  positive  com- 
i&ands.  The  desertion  is  made  out  when  it  is  shown,  as  in  this 
ease,  that  the  absence  commenced  and  has  ccmtiued  during 
the  prescribed  period,  without  the  consent  and  against  the 
f^bjeetiona  of  tiie   odier  parly.    The   defendant  left   and 
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remained  absent  from  her  husband  without  juatification  or 
excuse. 

The  oounael  for  the  defendant  urge  that  she  repented  her 
act  ''prior  to  the  desertion  eohninating  or  his  gaining  a  right 
nnder  the  statute."  She  manifested  no  intention  of  returning 
until  long  after  the  period  of  two  years  of  wilful  desertion 
had  elapsed.  Her  repentance  did  not  obliterate  the  offense.* 
If  it  had  been  accepted  and  acted  on  by  the  plaintiff,  .by 
receiring  her  and  renewing  the  oohabitaiiony  it  would  be 
regarded « as  a  condonation.  But  he  may,  after  the  lapse  of 
the  statutory  period,  refuse  to  accept  the  offer.  Bishop,  Sea 
530,  in  speaking  of  the  offer  to  return,  says  that  if  it  is  made 
in  good  faith  within  the  period  prescribed  by  the  statute  to 
complete  the  offense,  it  will  bar  the  suit  '^  But  after  the  time 
has  expired  and  the  right  of  action  has  fully  accrued,  the 
injured  party  is  not  obliged  to  accept  such  an  offer;  it  comes 
too  late." 

The  letter  of  April,  1865,  which  may  be  construed  as  an 
offer  on  the  part  of  the  plaintiff  to  receive  the  defendant, 
should  she  return  during  the  ensuing  sununer,  does  not  pre- 
clude him  from  availing  himself  of  the  remedy  which  the  law 
affords  him  for  the  desertion.  It  was  not  binding  upon  him 
imless  accepted  and  acted  upon.  Until  the  cohabitation  was 
renewed  he  was  at  liberty  to  retract  the  offer.  It  does  not 
appear  that  he  was  apprised  of  her  intention  to  return  until 
January,  1866,  and  he  may  well  have  thought  she  again  re* 
fused,  as  she  had  previously  done,  to  comply  with  his  request 
to  return  and  live  with  him  as  his  wife. 

We  are  of  the  opinion  that  the  evidence  authoruied  and 
required  the  Court  to  grant  a  divorce. 

Judgment  reversed  and  cause  remanded  with  direeticms  to 
enter  a  decree  for  the  plaintiff  as  praydd  for  in  his  complaint 

]£r.  Justioe  Shatcsk  did  not  express  aaj  opinion^ 
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J.  J.  BOBBINS  V.  THE  OMNIBUS  RAILROAD  COM- 
PANY. 

Stbset  Bailboads  in  Bah  Fbavcisco. —  Compai^jM  operation  itiect  raUroads 

In  San  Francisco  ar«r  only  required  to  keep  In  repair  that  part  of  the  street 

lying  between  tbe  rails  along  which  the  cam  rnn  and  betwaan  which  the 

,         horses  travel.     They  are  not  required  to  keep  In  repair  that  part  of  the 

street  lying  between  a  double  track* 

UMAsnuQ  or  Word  ossd  in  Two  Acts. —  When  two  Acts  are  in  para  mmteria, 
or  one  is  an  amendment  of  the  other,  it  will  be  presumed  that  a  word  used 
in  a  certain  sense  in  the  first  Act  was  nsed  in  the  same  sense  la  the  sobse* 
quent  one. 

AppkAL  from  the  District  Conrt,  Fifteenth  Judioial  Dis- 
trict, Oity  Mid  County  of  San  Francisco. 

T)ie  plaintiff  recovered  judgment  in  tiie  Court  beloW|  and 
the  defendant  appealed. 

The  other  facts  are  stat^  in  the  opinion  of  the  Court 

Haight  d  Pierson,  for  Appellant. 

Horace  M.  Hastings,  for  Eespondent 

By  the  Court,  Shafteb,  J. : 

The  complaint  alleges  that  the  defendant  owns  and  operates 
a  horse  railroad^  consisting  of  a  double  track,  in  and  upon 
Third  street,  between  Howard  and  Folsom  streets,  in  the  Oity 
of  San  Francisco,  and  the  purpose  of  the  action  is  to  recover 
of  the  defendant  five  hundred  and  twenty  dollars  for  "  repav- 
ing  the  space  between  the  rails  of  defendant's  said  railroad, 
to  wit :  the  space  of  two  thousand  feet.''  tt  appears  that  on 
Third  street  the  defendant's  road  has  a  single  track  for  a  part 
of  the  way  and  a  double  track  for  the  residue;  that  the  double 
track  is  but  a  continuation  of  the  single  track,  running  out  0/ 
it  and.  into  it  The  space  for  the  rqmving  of  which  the  snit 
is  brought  is  the  space  between  the  double  trades^  and  it  is 
stipulated  that  the  only  question  involved  is  as  to  the  obliga- 
tion of  the  defendant  to  keep  this  space  between  the  two  sin- 
gle tracks — constituting  the  double  track — in  repair. 

The  question  turns  upon  the  oonstructioii  to  be  given  to  die 
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second  section  of  an  Act  passed  on  the  2d  of  Apiili  186^, 
entitled  ''  An  Act  to  regulate  tbe  rates  of  fare  and  paving  on 
certain  street  railroads  in  the  City  and  County  of  San  Fran- 
cisco/* (laws  1866,  p,  850.)  The  section  is  as  follows: 
**  All  persons  or  corporations  owning,  maintaining  or  operating 
railroads  heretofore  or  hereafter  constructed  in  the  City  and 
County  of  San  Francisco  for  the  transportation  of  pa88engcr^ 
in  cars  drawn  by  horses^  shall  keep  the  space  between  the 
rails  in  thorough  repair  by  paving,,  planking  or  macadamizing 
the  same,  as  required  by  thie  Board  of  Supervisors  of  said  city 
and  county;  but  shall  not  be  required  to  pave,  plank  or  v^acad- 
amize  any  portion  of  the  street  -outside  of  the  track  of  such 
road;  and  in  all  contracts  for  street  work  the  contractor  shall 
pare,  plank  or  macadamize  the  entire  width  of  the  street  let, 
except  that  portion  between  the  rails  of  any  street  railroad 
above  referred  to."  It  will  be  seen  that  the  space  which  the 
companies  named  in  the  Aet  are  to  keep  in  repair  is  defined  as 
the  "space  between  the  raild;"  and  the  only  question  to  be 
considered  is  as  to  what  rails  are  here  referred  to.  It  is 
insisted  by  the  defendant  that  the  rails  between  which  it  is 
bound  to  repair,  are  the  rails  along  which  the  cars  run  and 
between  which  the  horses  travel  —  and  that  where  there  are 
two  such  sets  of  pairs  of  rails,  forming  what  is  called  a  double 
track,  the  test  of  liability  is  the  same  nevertheless.  The 
respondent,  on  the  other  hand,  while  he  both  adnjits  and 
claims  that  the  space  between  the  rails  named  is  covered  by 
the  liability,  insists  that  the  rails  bounding  the  space  between 
two  single  tracks  —  and  over  which  rails  the  cars  do  not  run 
and  between  which  the  horses  do  not  travel  —  are  rails  within 
the  meaning  of  the  Act;  and  that  the  companies  are  therefore 
bound  to  repair  the  space  between  these  rails  also. 

One  of  the  three  descriptions  given  in  the  Act  of  18^6  of 
the  apace  which  the  conxpacies  are  to. keep  in  repair,  is  nega- 
tive in  its  character  —  that  is  to  say,  this  apace  is.  not  "  any 
portion  of  th?  etreet  outside-  of  the  ^^ck  of  sv.ch  road,,,^^  which 
is  the  same  ae:  sa^g  that  it  is.  that  pocidon  pf'the  stre^'f  v^y^H 
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lies  inside  the  track.  If,  then,  the  word  ''  track  "  ia  applicable 
to  the  space  between  two  single  tracks,  as  tho  respondent 
claims  it  to  be,  then  the  rails  by  which  that  space  is  bounded 
must  be  considered  as  "  rails  '*  between  which  the  companies 
are  to  repair;  otherwise  not  Now  it  is  provided  in  the  third 
section  of  the  Act  of  1861,  (Acts  1861,  p.  190,)  under  which 
the  defendant  claims  by  assignment,  that  "the  track  of  said 
railroad  shall  not  be  more  than  five  feet  wide  within  the  rails, 
with  a  space  between  the  double  tracks  sujficient  for  the  pas- 
sage of  the  cars."  Here  two  distinct  spaces  are  referred  to 
and  described.  The  first  is  described  as  lying  "within  the 
rails  "  and  is  called  the  "  track;  **  from  the  other  8X)ace  not  only 
is  that  name  withheld,  but  no  other  name  is  given  to  it  It  is 
described  in  a  general  way  as  "a  space  between  the  double 
tracks."  But  that  the  two  spaces  are  entirely  distinct  from 
each  other  in  the  eye  of  the  section  is  further  shown  by  the 
fact  that  the  maximum  width  of  the  one  to  which  the  term 
track  is  applied  is  fixed  at  five  feet,  while  nothing  is  said  con- 
cerning the  maximum  width  of  the  other;  the  only  direction 
given  is  as  to  the  minimum  width  of  the  space,  which  is 
required  simply  to  be  "  suflScient  for  the  passage  of  the  cars." 
From  this  it  is  entirely  manifest  that  the  term  "  track  "  does 
not,  in  the  meaning  of  the  section,  include  the  space  between 
double  tracks,  but  is  confined  to  the  only  space  remaining, 
that  is  to  say,  the  space  bounded  by  the  rails  along  which  the 
cars  run  and  between  which  the  teams  travel,  and  the  greatest 
)ridth  of  which  is  limited  to  five  feet  This  definition  of  the 
term  "track,"  as  used  in  the  Act  of  1861,  must  be  conndered 
as  presenting  the  true  sense  in  wihich  the  same  word  is  used 
in  the  Act  of  1866.  The  two  Acts  are  not  only  in  pari  mate- 
ria, but  the  latter  is,  in  effect,  an  amendment  of  the  former; 
and  it  is  not  to  be  supposed  that  a  word  used  in  a  certain 
sense  in  the  original  Act  was  used  in  a  different  sense  in  the 
subsequent  one.  The  track,  then,  outside  of  which  the  defend- 
ant is  not  to  repair,  but  inside  of.  which  it  is  to  repair  under 
the  Act  of  1866,  b^ig  defined  by  the  Act  of  1861,  itself  detei^ 
minee  the  rails  bounding  the  apace  between  whieh  the  defend- 
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ant  is  to  repair.  They  are  the  two  rails  along  whieh  the  ears, 
nm.  In  fact,  both  terms,  *'  rails ''  and  **  tracks/'  are  separately 
defined  in  the  Act  of  1861,  and  the  definitions  mutually  sup- 
port and  illustrate  each  other. 

As  the  question  is  clear  upon  the  statutes  having  to  do  with 
it,  we  do  not  find  it  necessary  to  advert  to  the  c<msiderations 
of  justice  or  convenience  that  may  bear,  or  which  may  be  sup-, 
posed  to  bear  upon  it,  nor  to  ^e  learned,  nor  the  popular 
meaning  of  the  words  whose  meaning  we  have  considered. 

Judgment  reversed  and  new  trial  ordered* 

Neither  Mr.  Justice  Rhodbs  nor  lfr«  Justice  Sahdxbsov 
expressed  any  opinion. 


HAERIET  H.  DOLL  i^.  JOSEPH!  SMITH. 

AifiukTiT  or  SaBTici  or  Nonoi  or  AwbUm— An  affidaHt  of  Mrrlcft  «C  a 
B«tle»  oC  ftppeftl  on  the  respondent'ft  ftttorney.  If  It  do«i  not  show  a  per- 
■onal  serrlee,  most  state  that  the  notice  was  left  In  Ha  office  with  hla 
dtrk,  or  with  a  penon  haTlng  charge  thereof,  or  that  no  penon  was  In  the 
eflleet  and  that  the  notice  was  left  there  In  a  conipicaooa  pIma,  between  the 
heora  of  eight  In  the  morning  and  alz  In  the  afternoon. 

Appxai.  from  the  District  Court,  Second  Judicial  District, 
Tehama  CounQr. 

Plaintiff  recovered  judgment  in  die  Court  below,  and  the 
defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  OadwaJader,  for  the  Motioou 

F.  B.  Lang,  and  Bobinaon  A  Dunlap,  against  the  Motion* 

By  the  Court,  Sawtxb,  J.: 

This  case  was  submitted  subject  to  a  motion  to  dismiss  the 
appeal  upon  exceptions  to  the  record  duly  filed,  upon  the 
grmmd  that  the  affidavit  of  service  of  notiee  of  appeal  does 
not  allow  due  servioe.     The  service  wis  not  petaonal,  bul 
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there  wta  an  attempt  to  pBOcune  substituted  service  on  the 
attorney  under  section  fiv6  htmdred  and  twenty  of  Ae  Prac- 
tice Acdy  which  provides  that  service  may  be  made  as  follows: 
"If  upon  an  attorney,  it  may  be  made  during  his  absence 
from  his  office  by  leaving  the  notice  or  other  papers  with  his 
clerk  therein,  or  with  a  person  having  charge  thereof ;  or 
wh^  there  is  no  person  in  the  office,  by  leaving  them  between 
the  hours  of  eight  in  the  morning  and  six  in  the  afternoon  in 
a  conspicuous  place  in  the  office."  The  affiant  in  his  affidavit 
of  service  says  he  "  served  the  within  notice  on  the  plaintiff, 
by  leaving  a  copy  of  the  same  at  the  office  of  J.  G.  Doll, 
pliHii  tiff's  attorney,  in  the  Town  of  Bed  Bluff,  on  the  28d 
day  of  July,  1866."  This  affidavit  fails  to  show  a  number  of 
facts  essential  to  constitute  a  valid  service  under  the  statute. 
It  does  not  appear  whether  the  attorney  was  absent,  or 
whether  any  clerk  w^  present,  or  anybody  in  charge  of  the 
office  or  not  If  the  attorney  is  present  the  service  must  be 
personal;  if  a  clerk,  or  some  one  in  charge  of  the  office,  it  is 
neeessary  to  leave  the  notice  with  such  clerk  or  person  in 
cliarga  If  no  one  is  present,  it  must  be  left  "in  a  conspicu- 
ous place  in  the  office."  In  this  instance,  for  aught  that 
appears  to  the  contrary,  it  may  have  been  put  in  the  stove,  or 
some  other  place  where  it  was  not  likely  to  be  found.  If 
there  was  no  person  in  the  office,  service  could  only  be  effected 
bv  leaving  the  notice  "  between  the  hours  of  eight  in  the  morn- 
ing and  six  in  the  afternoon."  The  time  when  the  notice  wa- 
left  does  not  appear.  The  affidavit  fails  to  show  these  essentia. 
facets,  and  therefore  fails  to  show  a  valid  service.  The  appea) 
riiiiet  be  dismissed  on  this  ground.  We  have  looked  into  the 
record,  however,  and  are  satisfied  that  the  judgment  would 
have  to  be  affirmed  if  decided  on  its  merita. 
Appeal  dismissed. 


\ 
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ELI  MAYO  V.  AH  LOT,  and  THEODORE  LE  ROY  ato 

L.  Lehman,  Intebvknobs. 

Street  Assbssulb^^s  in  Bacbambitto.-^  Street  asaenmentt  In  Sacramento 
are  required  to  be  levied  and  collected  aa  provided  In  tbe  general  revenue 
laira  of  the  State. 

Idem. —  Assessments  for  Improvement  of  atraeti  In  Saeramento  are  reqqired 
to  be  listed  to  tbe  owner,  If  known ;  If  not  known,  to  him  aa  *'  onkBown 
•  owDer.*' 

Idem. —  If  such  assessment  ta  not  paid,  the  District  Attorney  must  aoe  tbe 
person  assessed,  tbe  real  estate,  and  '*all  ownen  and  daimanta  "  to  the 
same. 

C0KCLUSIYBNB88  or  Jdoombut  roB  Tazbb. —  When  anch  aaaeasment  Is  tbos 
made  and  the  suit  Is  thus  brought  and  the  summons  ia  properly  served,  the 
Judgment  when  rendered  la  coneloalve  and  binding  upon  all  the  world. 

Judgments  fob  Taxes. —  Upon  the  question  whether  a  Judgment  Is  merely 
voidable  or  absolately  void,  there  is  no  distinction  between  Judgments  for 
taxes  and  Judgments  for  other  causes  of  action. 

Voidablb  Judombmt  vob  TAxas. —  Although  property  on  1  atreet  eanhot  be 
lawfully  taxed  for  Improvementa  on  J  street,  yet  If  it  is  done,  and  suit  is 
brought  and  service  of  process  obtained  and  Judgment  rendered  aa  required 
by  law,  the  Judgment  la  not  void,  but  only  erroneoua  and  liable  to  be'  re- 
versed on  appeal. 

Tom  JuDGXsifT  Ktt  TAzaa. —  If  the  owner  of  the  property  aaaeaaed  for  street 
hnprovementa  In  Sacramento  la  not  made  a  party  to  a  aoit  to  collect  tlie 
same,  and  the  action  Is  not  brought  against  **  all  owners  and  claimants,*'  and 
serviee  la  not  made  on  the  real  estate,  the  jndgment  la  void. 

Appeal  from  the  District  Coutt,  Sixth  Judicial  District, 
Sacramento  County. 

The  east  half  of  the  wipst  half  of  Lot  Three  in  the  block 
between  Second  and  Third  and  I  and  J  streets,  Sacramento, 
was  assessed  to  F.  LeRoy  in  1864,  for  grading  I  street  from 
Front  to  Sixth.  The  lot  assessed  fronted  on  I  street,  and  was 
the  property  of  Theodore  LeEoy.  The  tax  was  returned  as 
delinquent  The  District  Attorney  brought  an  action  against 
"  F.  LeBoy  Oee  1847,  John  Doe,  and  the  said  real  estate,"  to 
recover  jndgment  for  the  tax.  Li  the  complaint  the  District 
Attorney  inadvertently  alleged  that  the  tax  was  levied  for  the 
improvement  of  J  street  instead  of  I.  The  summons  was 
entitled  ''The  People,  etc.,  v.  Doe,  1847,  F.  LeRoy,  John 
Doe,  Uiehard  Roe,  and  the  eaid  red  estate,  aa  defendants,"  and 
was  addressed  to  said  defendants.  Judgment  was  rendered 
by  default^  and  the  proper  proocss  having  been  issued  the 
Sheriff  sold  the  property  to  Eli  Mayo  in  June^  1866,  and 
no  redemption  having  been  made,  executed  to  him   n  deed. 
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Mayo^  on  flie  lOih  day  of  January,  1866,  petitioned  said 
Court  for  a  vn-it  of  assistance  to  be  placed  in  possession  of  the 
property.  The  petition  set  forth  that  Ah  Loy  and  others 
were  in  possession.  LeRoy  and  Lehman  were  allowed  to 
intervene.  The  Court  below  made  an  order  denying  the  writ 
of  assistance,  and  the  petitioner  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Bohinson  Jk  Dunlap,  for  Appellant. 

If  the  Court  below  had  jurisdiction  of  the  subject  mat- 
ter of  the  original  tax  suits,  then  we  contend  that  the  judg- 
ment and  decree  entered  therein  was  conclusive  of  the  rights 
of  all  owners  and  claimants  of  the  said  premises  and  of  the 
said  real  estate;  and  that  the  Court  below  could  not  in  this 
proceeding  go  behind  that  judgment  and  decree  to  inquire 
into  the  legality  thereof,  or  the  errors  therein;  but  that  judg^ 
ment  was  and  is  conclusive  of  the  matters  therein  found.  The 
general  rule  applicable  to  all  judgments  is,  that  they  cannot 
be  impeached  in  a  collateral  action  for  error  and  irregularity. 
{Rowley  v.  Howard,  23  Cal.  404.)  When  a'  Court  has  juris- 
diction it  has  a  right  to  decide  every  question  which  occurs 
in  the  cause,  and  whether  its  decision  be  correct  or  other- 
wise its  judgments  until  reversed  are  considered  as  binding. 
{EUioU  V.  Pier8ol,  1  Peters,  340;  The  Chemung  Canal  Bank  v. 
Judaon,  4  Bdden,  259.) 

H.  H.  Hartley,  for  Respondent. 

There  is  a  material  difference  between  void  and  voidable 
judgments.  11  a  judgment  is  only  voidable,  its  defects  cannot 
be  inquired  into  in  a  collateral  proceeding,  but  if  void  it  may 
be  entirely  disr^arded  and  treated  as  a  nullity.  This  rule, 
and  the  distinetioiis  arising  under  it,  are  too  familiar  to  need 
comment,  and  are  only  alluded  to  for  other  purposes.  In  a 
proceeding  against  property  for  the  collection  of  taxes,  each 
act  required  by  die  statute  to  be  performed  is  necessary  to  be 
done  to  give  the  Court  jurisdiction.     If  there  has  been  no 
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order  for  the  asseasment^  or  valid  assessment,  or  if  the  require* 
ine?)t«  of  the  stacate  have  noc  been  fulfilled,  then  all  the  pro* 
oeedings  are  void  for  the  want  of  such  essential  requirements. 
And  80  with  every  step  necessary  to  link  the  chain  of  title  of 
the  proprietor  to  that  of  the  purchaser  under  the  tax  deed, 
each  requirement  of  the  law  being  a  link  in  the  chain  of  title. 
Tlie  complaint  which  was  the  basis  of  the  action  demanded  of 
the  real  estate,  which  was  on  I  street,  to  answer  the  plaintiff's 
claim  for  the  improvement  of  J  street,  and  that  in  default  of 
papicnt  it  would  be  sold  to  pay  the  same.  Now  the  sum- 
moii8  and  printed  notice  referred  to  the  complaint  and  did  not 
state  it  differently.  The  real  estate  could  not  by  law  be  bound 
for  fluch  a  payment,  and  the  owner,  if  he  saw  the  aommons 
and  went  to  the  complaint,  could  also  only  have  learned  from 
it  that  the  real  estate  could  not  be  liable  for  such  a  tax.  The 
Court  could  only  by  its  judgment  direct  the  sale  of  property 
on  I  street  for  the  improvement  of  I  street,  and  not  for  the 
improvement  of  J  street 


Bj  the  Court,  SAiroiBsoir,  7. : 

The  charter  of  the  City  of  Sacramento  provides  that  street 
assessments  shall  be  levied  and  collected  as  provided  in  the 
general  revenue  laws  of  the  State.  (Statutes  of  1868,  p.  415, 
Sections  49  and  67.) 

The  general  revenue  Act  of  1861,  (statutes  of  1861,  pp.  425, 
432)  provides  that  real  estate  shall  be  listed  to  the  owner,  if 
bown;  if  not  known,  to  him  as  **  unknown  owner.'*  If  not 
paid,  the  assessment  roll  passes  into  the  hands  of  the  District 
Attorney,  who  is  authorized  and  directed  to  sue  the  person 
assessed,  the  real  estate  and  **  all  owners  and  claimants  to  the 
same,  known  or  unknown.'',  (Sec.  89.)  Process  is  to  be 
served  upon  the  real  estate,  the  owner  and  *'  all  owners  and 
claimants,''  in  the  manner  therein  provided.  This  being  done 
the  Court  acquires  jurisdiction  over  the  persons  of  all  owners 
and  claimants,  known  or  unknown,  and  the  subject  matter. 
Such  being  the  case,  the  judgment  when  rendered,  is  eonclu* 
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sive  and  Binding  upon  aD  the  world  until  reversed  ob  appeal 
or  set  aside  by  some  direct  proceeding  brought  for  that  pur- 
pose. 

Upon  the  question  whether  a  judgment  is  merely  voidable, 
or  absolutely  void,  there  is  no  distinction  between  judgments 
for  taxes  and  judgments  for  other  causes  of  action.  A  judg- 
ment is  never  absolutely  void  if  the  Court  had  jurisdiction  of 
the  subject  ibatter  and  the  person  of  the  defendant,  however 
erroneous  it  may  be.  Undoubtedly  property  on  I  street  can- 
not lawfully  be  taxed  for  the  improvement  of  J  stteet;  yet  if 
it  should  be  done,  and  suit  should  be  brought  and  service  of 
process  obtained  in  the.  manner  provided  by  law,  and  a  judg- 
ment^finally  rendered  against  the  real  estate  and  all  owners 
and  claimants,  guch  judgment  would  not  be  absolutely  void, 
for  the  Court  would  have  had  jurisdiction  to  determine  that 
question,  and  by  the  conditions  would  have  had  jurisdiction 
of  all  persons  interested  in  the  estate.  Such  a  judgment  would 
be  erroneous  and  would  be  reversed,  on  appeal,  but  valid  and 
binding  until  reversed  on  appeal,  or  set  aside  by  some  other 
appropriate  remedy.  It  follows  that  the  notistake  of  the  Dis- 
trict Attorney  in  writing  J  instead  of  I  in  the  body  of  the 
compUint  does  not  render  the  judgment  void. 

The  judgment  roll  in  the  tax  suit  has  not  been  brought  up, 
and  T^e-  are,  therefore,  unable  to  determine  for  ourselves 
whether  the  Court  obtained  jurisdiction  or  not.  But  the  Court 
below  finds  certain  facts  from  which  it  appears  that  the  judg- 
ment is  absolutely  void  for  the  want  of  jurisdiction,  over  the 
person  of  Theodore  LeRoy,  and  over  ihe  real  estate,  also. 
Theodore  LeRoy  was  not  made  a  party  by  name,  nor  was  the 
action  brought  against  "all  owners  and  claimants."  ^o  ser- 
vice was  ever  made  upon  him  personally  or  by  publication, 
nor  was  service  made  upon  his  tenants,  or  any  of  them,  in 
occupation  of  the  premises,  which  last  must  be  done  in  order 
to  make  service  upon  the  real  estate.  (Sec.  41.)  Such  being 
the  case,  the  Court  neither  acquired  jurisdiction  over  the  per- 
son of  Theodore  LeBoy  nor  over  the  real  estate. 

Order  affirmed.  ♦ 


\ 
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Neither  Mr.   Justice  EnoDia  new  Mr.   Jukice  Shaittxb 
expressed  any  opinion. 


D.  M.  W.  SEATOW,  AND  PHEBE  SEATOIT,  Exbcutok 
AND  Executrix  of  the  Estate  of  G.  W.  Skaton, 
Deceased  v.  ADOLPH  A.  SON,  and  HENRY  L. 
DAVIS. 

B03fzsTSAD. — A  homtftcRd  eaniMit  be  carred  out  of  land  held  tn  joint  tenancy 
or  tenancy  In  common*  even  If  the  joint  tenant  or  tenant  In  common,  who 
claims  the  homestead,  la  In  the  excluaWe  possesaton. 

OusTca  OF  Tenant  in  Common. —  Takini?  actual  poMeaslon  of  land  under  a 
deed  which  purports  to  convey  the  whole  thereof,  nnder  a  belief  that  It  doea 
convey  the  whole,  when  in  fact  It  slvea  title  to  an  undivided  portion  only. 
Is  not  an  ouster  of  the  tenant  in  common  who  owns  the  other  undivided  part. 

LiGAL  AND  Equitabub  Titlc. —  If  the  plaintiff  in  hia  complaint  avera  that  he 
holds  the  legal  title  to  land  and  does  not  set  op  an  eqQltable  tttla,  lie  cannot 
on  the  trial  r«Iy  on  an  aqnltahle  title. 

Appeai-  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

On  the  20th  day  of  September,  1864,  John  E.  Brophy 
entered  into  the  actual  possession  of  a  lot  of  land  in  San 
Francisco,  at  the  comer  of  Second  and  Clementina  streets, 
tinder  a  deed  of  conveyance  from  James  H.  Owens  and  wife, 
purporting  to  convey  the  whole  lot.  Brophy  believed,  when 
he  entered,  that  the  deed  conveyed  the  title  to  the  whole  lot 
Brophy  continued  residing  on  the  lot  with  his  family,  until 
after  the  4th  day  of  Octobe?-,  1864,  and  on  the  day  last 
named  filed  a  declaration  of  homestead  on  the  same.  April 
10th,  1865,  Brophy  and  wife  conveyed  to  John  C.  Keman, 
who,  on  the  4th  day  of  May,  1865,  conveyed  to  G.  W.  Seaton. 
Seaton  died  in  October  following,  and  plaintiffs  were  the 
executors  of  his  estate.  On  the  14th  day  of  October,  1864, 
the  defendant.  Son,  recovered  a  judgment  against  Brophy,  in 
said  Court,  whieh  was  docketed  on  the  same  day.  On  the 
bih  day  of  December^  1865,  an  ezeoutioii  wbs  iflsned  on  liie 
You  zzzn.^ti 
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judgment  against  Brophj,  and  placed  in  the  hands  of  defend- 
ant, Davis,  who,  as  Sheriff,  levied  on  and  advertised  the  lot 
for  sale.  The  plaintiffs  brought  this  action  to  enjoin  the  sale. 
The  Court  below  gave  judgment  in  favor  of  the  defendants, 
dismissing  the  complaint  The  plaintiffs  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

M.  A.  Wheaton,  for  Appellants. 

We  contend  that  a  party  out  of  possession,  who  is  the 
owner  of  an  outstanding  title  of  an  undivided  interest  in  the 
premises  which  are  held  adversely  to  him,  is  not  a  tenant  in 
common  with  the  occupant,  although  the  .occupant  is  the 
owner  of  the  other  undivided  interest  in  the  title  of  the 
premises.  If  such  parties  are  tenants  in  conmion  of  the  title, 
(if  such  a  term  be  not  a  misnomer,)  that  still  the  land  is  not 
held  by  the  title,  and  not  by  any  tenancy  in  oommon,  and 
therefore  does  not  come  within  the  rule  that  defeats  a  home- 
stead right.  The  legal  definition  of  the  word  tenant  is  "  a 
holder.*'  As  applied  to  lands,  it  means  the  actual  occupier  — 
the  possessor  of  lands.  Another  word,  or  words,  are  often 
added  to  "  tenant,"  in  order  to  explain  the  right  of  the  occu- 
pation, the  time  it  may  last,  etc ;  as  "  tenant  for  life,"  "  ten- 
ant for  years,"  "  tenant  by  sufferance,"  "  tenant  in  fee  simple," 
etc.,  etc.  (See  Burrell's  Law  Dictionary,  "  Tenant "  to  "  Ten- 
ant at  Sufferance;"  2  Blackstone,  69.)  A  "tenancy  in  com- 
mon "  is  where  two  or  more  persons  hold  land  by  several  and 
distinct  titles ,  hvi  hy  unity  of  possession.  (8  Blackstone,  191 ; 
4  Kent's  Conmientaries,  867  HE;  1  Stephen's  Conmientaries, 
828.) 

W.  C.  Burnett,  and  Drake  £  Hent,  for  Respondents. 

The  appellants  contend  that  there  is  a  difference  in  the 
situation  of  tenants  in  conmion,  when  there  is  only  one  of 
them  in  actual  possession  —  physically,  there  is  a  difference  as 
to  the  place  of  residence  of  the  parties,  but  in  fact  and  in  law 
they  are  still  tenants  in  common  —  mentally,  one  of  tbem  may 
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believe,  or  pretend  to  believe,  that  he  is  the  owner  of  the  en- 
tirety, yet  the  facts  and  the  law  remain  the  same.  "  Tenants 
in  common  are  snch  as  hold  by  several  and  distinct  titles,  hut 
hj  unity  of  possession:  because  none  knoweth  his  ovm  severalty, 
and  therefore  they  all  occupy  promiscuously."  (2  Blackstone 
Com.  181.)  The  possession  of  one  is  the  possession  of  all, 
[Carpentier  v.  Webster,  27  Oal.  641,)  and  this  brings  us  irre- 
sistibly to  the  conclusion  that  a  person  cannot  carve  or  dedicate 
a  homestead  out  of  lands  as  much  in  the  legal  possession  of 
others  as  himself,  and  of  which  he  knoweth  not  his  own  part  or 
severalty. 

By  the  Court,  Ehodes,  J. : 

The  imifonn  construction  of  the  Homestead  Act  of  this  State 
has  been,  that  a  homestead  cannot  be  carved  out  of  land  held 
in  joint  tenancy  or  tenancy  in  common.  (Elias  v.  Verdugo, 
27  Cal.  418 ;  Wolf  v.  Fleischaeker,  5  Oal.  244 ;  Reynolds  v.  Fix- 
ley,  6  CaL  167 ;  Oiblin  v.  Jordan,  6  Cal.  417 ;  KeUersberger  v. 
Copp,6Cb1.  565.) 

At  the  time  Brophy  filed  his  declaration  of  homestead,  he 
held  the  l^al  title  to  the  undivided  seventeen  eighteenths  of 
the  premises,  and  the  title  to  the  remaining  eighteenth  was 
in  another  person.  The  plaintiffs  contend  that  the  doctrine  of 
&e  cases  above  cited  has  no  application  where  th«  tenant  in 
common  is  in  the  adverse  possession  of  the  land  which  he  claims 
to  hold  as  his  homestead,  or  where  he  alone  is  in  the  actual 
possession.  The  facts  necessary  to  raise  the  question  in  respect 
to  the  allied  adverse  possession  are  wanting  in  this  case. 
There  is  no  proof  of  the  adverse  possession  of  Brophy.  His 
entry  mider  the  deed  executed  to  him,  and  his  belief  at  the 
time  that  the  deed  conveyed  the  entire  title,  followed  by  his 
exclusive  actual  possession  up  to  the  time  of  the  filing  of  his 
<leclaration,  did  not  amount  to  an  ouster  of  his  co-tenant.  As 
between  tenants  in  conmion,  adverse  possession  begins  with  an 
actual  ouster.  Nothing  short  of  an  actual  ouster  will  sever  the 
unit 
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Brophy's  actual  possession  did  not  impair  the  right  of  his 
co-tenant,  for  under  the  fundamental  rule  of  the  relation,  his 
possession  was  prima  facie  the  possession  of  hi«  co-tenant. 
While  the  co-tenant  possessed  the  right  to  enter  upon  and 
enjoy  the  common  land,  it  was  impossible  for  Brophy  to 
acquire  a  homestead  in  the  whole  or  any  part  of  it,  for  that, 
if  permitted,  would  destroy  the  tenancy  in  common  in  the  land 
thus  taken. 

The  plaintiffs  cannot  maintain  the  position  that  they  hold 
the  equitable  title  to  the  one  eighteenth  in  question,  for  in 
their  complaint  they  rely  upon  the  legal  title  to  the  whole 
premises,  without  claiming  the  equitable  title  to  any  portion 
thereof;  and  besides  this,  the  evidence  fails  to  show  that 
Brophy  or  they  acquired  the  equitable  title  to  the  undivided 
eighteenth. 

JudgmentaflSrmed, 

Mr.  Justice  Shapteb  did  not  express  any  opinion* 


MICHAEL  NOLAiq-  t;.  MICHAEL  REESE. 

Vti.OD    IN    CONTBACTOB    TO    lUFHOTS    STBOTS    IN    CUN    FRANCISCO. —  If    the    pCT- 

■on  who  contracti  with  the  Street  Baperlntendent  In  Sen  Fmnelsco  to  1d- 
prove  a  itreet,  before  the  contract  li  made  makes  a  private  contract  with 
a  part  of  the  owners  of  the  lots  liable  to  be  assessed  for  the  Improyemeni 
to  do  their  work  for  less  than  the  price  allowed  by  the  contract,  this  prfTste 
contract  Is  In  fraud  of  the  law  under  which  the  streets  are  Improved ;  but 
the  fraud  Is  no  defense  In  an  action  by  the  contractor  to  recover  the  assess- 
ment, and  must  be  taken  advantage  of  by  a  remonstrance  to  or  appeal  to 
the  Board  of  Supervisors. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  County  of  San  Francisco. 

The  plaintiff  recovered  judgment  in  the  Court  below,  and 
the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Haight  &  Pierson,  for  Appellant 

Had  the  defendant  been  permitted,  as  he  should  have  beer., 
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to  show  the  p^iy^te 'contract  made  by  plaintiflPe  assignor,  it 
would  have  appeared  very  clearly  that  a  contract  made  by 
thi  contractor  with  the  owners  of  one  half  of  the  frontage 
would  render  the  owners  of  the  other  half  powerless  to  act 
The  statute  requires  the  owners  of  the  major  part  of  the  front- 
age to  elect,  80  that  if  the  contractor  aeciires  only  one  half  the 
other  half  can  take  no  action. 

James  Mee,  for  Eespondent. 

If  the  appellant  felt  aggrieved  it  was  his  duty  to  hare  ap- 
pealed to  the  Board  of  Supervisors,  "  whose  decision  shall  be 
imV*  He  is  deemed  to  have  acquiesced  even  by  not  appealing. 
{Conlin  v.  Seaman,  22  Cal.  549.) 

By  the  .Court,  Shafteb,  J. : 

This  18  an  action  to  recover  a  street  assessment  levied  in  thi 
City  and  County  of  San  Francisco.  The  plaintiff  sues  as 
assignee  of  the  original  contractor. 

First — The  defendant, offered  to  prove  at  the  trial  that  the 
plaintiff's  assignor  *'made  a  private  contract  with  a  part  of 
the  owners,  but  less  than  a  majority  of  the  frontage  of  the 
lots  liable  to  be  assessed,  to  do  their  work  at  a  price  less  than 
that  allowed  by  the  contract  made  with  the  Street  Superin- 
tendent; which  prevented  defendant  from  securing  a  protest 
by  the  majority  of  the  owners  against  the  work,  and  from 
procuring  a  majority  to  elect  to  take  the  contract'*  These 
facts  were  set  forth  as  a  special  defense  in  the  answer.  The 
cadence  was  objected  to  and  was  excluded  by  the  Court 

We  held,  in  Emory  v.  The  San  Francisco  Oas  Oompanff,  28 
Cal.  345,  and  in  Em4)ry  v.  Bradford,  29  Cal.  75,  that  the 
adjoining  property  holders  were  not  parties  to  the  street  eon- 
tracts,  under  the  Act  of  1862.  We  said  that  the  *^  lot  holder 
u  in  no  sense  a  party  to  the  transaction.  When  the  work  is 
scoomplished,  for  the  purpose  of  defraying  the  expenses,  the 
immieipal  authorities  levy  an  assessmoit  upon  the  adjoining 
hndf  ^  virtue  of  the  sovereign  right  of  lazatioii  delegated 
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by  the  Legislature  of  the  State  to  the  local  government  for 
that  purpose,  and  collect  it  through  the  contractor  himself. 
The  owner  of  the  adjoining  lot  has  nothing  to  say  about  it, 
provided  there  is  no  fatal  infoimality  in  the  proceedings,  ex- 
cept so  far  as  his  wishes  are  consulted  in  the  first  instance 
as  to  whether  or  not  the  munidpal  authorities  shall  undertake 
the  work ,  and  so  far  as  he  is  heard  through  his  representative 
in  the  Board  of  Supervisors.  The  city  makes  no  contract  for 
him  individually.  His  liability  arises  out  of  no  agreement 
between  him,  in*  his  individual  character,  and  the  street  con- 
tractor. He  simply  pays  because  the  burden  has  been  imposed 
upon  him  in  common  with  other  citizens." 

In  view  of  these  principles,  the  facts  which  the  defendant 
oflFered  to  prove  cannot  be  regarded  as  a  fraud  upon  him  as  a 
party  to  the  street  contract  in  question,  for  he  stood  in  no 
such  relation.  But  it  does  mot  follow  that  the  special  defense 
oould  not  avail  him  if  the  matter  was  left  to  the  control  of 
general  prinicples.  Under  the  Act  of  1862^  a  street  contract 
does  not  go  necessarily  to  the  lowest  bidder;  for  the  owners 
of  a  major  part  of  the  frontage  of  lots  and  lands  liable  to  be 
assessed  are  allowed  to  elect  within  a  limited  period,  to  take 
the  work  at  the  price  at  which  it  may  have  been  provisionaUy 
awarded  to  the  lowest  bidder.  And  it  is  further  provided 
that  all  proceedings  under  the  notice  shall  be  stayed  for  the 
period  of  six  months,  on  the  filing  of  written  objections,  signed 
by  the  owners  of  more  than  one  half  of  the  frontage.  It  is 
imnecessary  to  inquire  whether  these  provisions  were  inserted 
in  the  Act  for  the  benefit  of  the  lot  holders  individually  or  for 
the  benefit  of  that  portion  of  them  in  which  the  power  of 
interposition  is  vested.  It  is  enough  that  these  provisions 
were  in  the  legislative  judgment  needful  to  the  just  balance 
or  equipoise  of  a  statute  relating  to  the  public  good.  These 
provisions  constitute  a  prominent  feature  in  the  machinery  of 
the  Acty  and  go  direc^y  to  its  policy.  Though  the  street 
contract  in  question  was  free  from  illegality  in  itself  consii' 
ered,  still  assuming  the  facts  which  the  defendant  offered  to 
prove^  the  side  arrangements  made  by  i^ie  ocmtraotor  with  t 
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portion  of  the  lot  o-wners,  were  in  fraud  of  the  method  derised 
bj  the  L^slature  for  the  opening  and  repairing  of  streets^ 
and  the  contract  itself  wonld  therefore,  on  the  principles  of 
the  common  law,  be  illegal  and  void  from  the  b^inning.    But 
imder  the  provisions  of  the  Act  of  1862,  we  are  cut  ofF  from 
mzbjecting  the  rights  of  the  plaintiff  to  the  test  of  those  prin- 
ciples.    Should   the  fraud  with   which   the   contractor  was 
charged  he  considered  as  affecting  the  '* award  of  the  work'' 
to  him  hy  ^he  Board  of  Supervisors  (Sec  6),  then  under  the 
fourth  section  of  the  Act  it  should  have  been  brought  to  the 
notice  of  the  Board  of  Supervisors  by  a  remonstrance  coming 
from  one  or  more  of  the  lot  owners.    If  on  the  other  hand  the 
fraud  is  considered  as  affecting  the  '^l^alitj  of  the  assess- 
ment," then   any  person  having  objections  to  make  should 
hava  appealed  to  the  Board  of  Supervisors  within  thirty-five 
days  subsequent  to  the  date  of  the  assessment.     (Sec  12.) 
Such  are  tlie  methods  pointed  out  by  the  Act  for  reviewing 
the  decisions  of  the  Board  and  the  acts  of  the  Superintendent, 
and  they  exclude  all  others  by  positive  provision.     (Sees.  4 
and  6 ;  CarUin  v.  Seaman,  22  Cal.  549.)     The  reason  for  this 
narrowness  in  the  remedies  provided  for  by  the  Act,  is  found 
m  the  fact  that  the  Legislature,  in  framing  it,  was  providing 
for  a  matter  of  public  ccmcem  through  an  exercise  of  the 
sovereign  power  of  taxation.     The  meagreness  adverted  to 
has  its  origin  in  the  necessities  of  the  power.    (Blackwell,  40.) 
The  testimony  offered,  to  prove  that  the  resolution  of  the 
Board  ordering  the  work  to  be  done  was  not  signed  by  the 
Mayor  was  properly  excluded,     (Acts  1862,  p.  392^  Sec  8; 
Tayhr  v.  Palmer,  81  CaL  240.> 
Judgment  affirmed. 

Sawteb,  J.,  eoncurring: 

T  am  not  prepared  to  say  that  the  contract,  as  averred  in 
flie  answer,  or  offered  to  be  proved  by  the  defendant,  in  any 
vay  contravenes  the  statute,  or  is  in  fraud  <rf  the  methods 
derised  hj' the  legislatiil^    I  think  the- testimony  was  prop* 
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erly  e^luded.  The  other  points  made  in  the  briefs  have  been 
determined  against  the  appellant  in  other  cases,  before  decided. 
I  concur  in  the  affirmance  of  the  judgment. 


w.  c.  dimick  t;.  jeremiah  deringer,  felix 
McDonald,  and  Bridget  chara. 

Dismissal  OF  Action. —  The  plalntiflP  In  ejectment,  tf  no  connterclaim  la 
made  In  the  anawer,  baa  a  right  to  diamlaa  the  action  aa  to  one  or  all  of  tfaa 
defendants. 

Dismissal  or  Action  as  to  0ns  or  Sivsbal  DaraxDANTS. —  If  one  of 
several  defendants  In  ejectment  answers  and  the  others  make  default,  the 
plaintiff  may.  before  trial,  dismiss  the  action  as  to  the  defendant  answering, 
and  take  judgment  against  the  others. 

Dibfb!cdant  in  Bjbctmknt. —  When  the  demanded  premises  are  in  the  posses- 
sion of  a  tenantp  the  tenant  is  the  proper  party  defendant  in  ejectment.  The 
landlord  is  not  a  proper  party  defendant,  and  If  made  so  the  Court  will,  on 
motion,  order  a  nonsuit  as  to  him. 

Landlord  mat  Deund  in  Nahb  or  Tenant. —  If  the  tenant  is  poasessioa  la 
sued  In  ejectment,  the  landlord  may.  in  cases  in  which  his  title  Is  drawn  In 
issue,  be  permitted  to  defend  the  action  In  the  name  of  the  tenant,  but  not 
In  hia  own  name. 

Bsmxa  Asidb  Dbtadlt. —  If  the  tenant  sued  In  sjectmtnt  has,  by  negleet 
or  design,  suffered  a  default,  the  landlord  may,  upon  a  proper  ahowlng  and 
motion  In  the  name  of  the  tenant,  have  the  default  set  aside. 

Stay  of  Procudinos  undkr  Writ  or  RasriTDTioN. —  If  the  tenant  and 
landlord  are  jointly  made  defenoanta  in  edectment,  and  the  tenant  suffers 
default,  and  the  landlord  answers  in  hia  own  name,  and  the  plaintiff  dis- 
misses the  action  as  tc  the  landlord  and  t&kea  judgment  against  the  tenant, 
the  Court  cannot  on  motion  of  the  landlord  order  a  stay  of  proceedings  under 
a  writ  of  restitution. 

Appealablb  Ordbr. —  If  the  plaintiff  dismisses  the  action  before  trial,  and 
the  Court  on  defendant's  motion  makes  an  order  restoring  the  cause  to  the 
calendar  for  trial,  no  appeal  lies  from  this  order. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  District, 
City  and  Coimty  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  o£the  Oourt 

George  W.  Tyler,  for  Appellant. 

Ejectment  must  be  brought  against  the  party  in  possession, 
either  adnal  or.  constructive,  and  it  is  enror  for  the  Court  upon 
the  trial  to  refuse  a  nonsuit  as  to  suAh  defendpmtS:  at  '^vere  not 
in  possession  at  the  oommencement  of  the  salt     ((Tomar  y. 


-.      \ 
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Marshoa,  9  CSal.  270 ;  Ow&n  v.  Fowler,  24  Cal.  1»4.)  A  party 
has  a  right  to  dismiss  as  to  some  defendants,  and  proceed  as  to 
others,  {Noe  v.  Card,  14  Cal.  577;  Reed  v.  Caiderv/ood,  22 
Cal.  468;  Practice  Act,  Sec  148;)  and  sa  Deringer  was  in 
possession  as  (yHara's  tenant,  and  he  notified  (yHara  of  the 
suit  and  she  did  not  defend  for  him,  bnt  allowed  default,  and 
as  OTIara  in  her  answer  denied  that  she  was  in  possession,  or 
that  she  withheld  the  possession,  plaintiff  had  a  right  to  dis- 
miss as  to  her,  and  take  a  judgment  for  possession  as  against 
Deringer.  A  judgment  irregularly  entered  can  be  set  aside 
only  by  a  party  to  it  (Baker  v.  Judges  of  Ulster,  5  Selden, 
78;  Reed  v.  Oalderwood,  22  Oal.  468.)  Bridget  O'Hara  is  no 
party  to  the  judgment,  and  therefore  it  could  not  have  been 
set  aside  upon  her  motion.  This  is  not  an  application  for 
relief  under  section  sixty-eight  of  the  Practice  Act;  nor  is  it 
an  application  of  the  landlord  to  be  let  in  to  defend  for  the 
tenant.  It  is  simply  a  question  aa  to  whether,  when  several 
parties  are  sued  in  ejectment,  and  one  answers  denying  posses- 
sion and  withholding,  the  plaintiff  may  treat  the  answer  as  true, 
and  dismiss  as  to  such  defendant 

Henry  E.  Highton,  for  Bespondenit 

That  part  of  the  order  of  August  13th,  1866,  vacating  and 
setting  aside  the  previous  order  dismissing  the  action    as    to 
the  defendant,  Bridget  (yHara,  sued  as  Bridget  McDonald,  is 
not  a  "special  order  made  after  final  judgment,"  and,  there- 
fore, is  not  appealable.     There  never  was  a  judgment  against 
Bridget  O'Hanu     (Practice  Act,  Section  347.)     A  party  who 
has  appeared  and  answered  to  an  action,  is  entitled  to  notice 
before  the   dismissal   thereof.     In  this  case,   Bridget  O'Hara 
appeared  and  answered  by  her  attorneys,  and,  without  notice 
to  them,  before  the  case  had  been  or  could  have  been  reached 
on  the  trial  calendar,  and  during  the  very  term  in  which  the 
action  was    conamenced,    it   was    dismissed.     The    dismissal, 
therefore,  was  erroneous,  and,  if  not  erroneous,  still  upon  the 
diomng  ma^e^  the! Court  waa.  justified^,  before  the  expiration 
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of  the  term,  in  setting  it  aside.  (Practice  Act,  Seotioais  148, 
523;  PUger  v.  Gem,  21  How.  Pr.  155,  156.)  If  it  be  held 
that  under  subdivision  two  of  section  one  hundred  and  forty- 
eight  .of  the  Practice  Act,  no  notice  is  necessaiy,  still,  that 
subdivision  provides  that  the  action  may  be  dismissed,  not 
that  a  dismissal  may  be  entered  as  to  one  of  the  defendants, 
and  especially  one  who  has  answered.  (Ex  parte  Nelson, 
1  Cowen,  422,  424,  425;  Chase  v.  Dmiham  et  al.,  1  Paige, 
572.)  Every  Court  of  record  has  inherent  power  to  control 
its  own  process  and  to  prevent  its  writs  from  being  improp- 
erly, unfairly,  or  fraudulently  used.  In  this  case  the  Court 
below  legitimately  exercised  this  power,  and  all  the  proceed- 
ings, as  shown  by  the  record,  were  during  the  same  term. 
(Wattson  V.  DowKng,  26  Cal.  126-127;  Leese  v.  Clark,  29 
Cal.  664.) 


By  the  Court,  Rhodes,  T.  : 

The  plaintiff  sued  Deringer,  Felix  McDonald  and  Bridget 
O'Hara,  in  ejectment,  and  Deringer  and  McDonald  having 
failed  to  answer,  he  caused  their  default  to  be  entered.  Brid- 
get O'Hara  answered,  denying  generally  all  the  allegations  of 
the  complaint.  The  plaintiff  dismissed  the  action  as  to  her, 
and  took  judgment  against  Deringer  and  McDonald  for  the 
possession  of  the  premises  sued  for.  The  writ  of  restitution 
was  executed  by  evicting  Deringer  from  one  parcel  of  the 
premises,  and  Charles  Boell  from  the  other  parcel,  and  deliv- 
ering the  possession  of  both  parcels  to  the  plaintiff.  Subse- 
quently, and  at  the  same  term  of  the  Court,  on  the  motion 
and  affidavit  of  Bridget  O'Hara,  the  plaintiff  was  ordered  to 
show  cause,  etc.,  and  on  the  hearing  the  Court  ordered  that 
proceedings  und6r  the  writ  of  restitution  be  perpetually 
stayed;  that  the  Sheriff  restore  Deringer,  or  Bridget  O'Hara, 
his  landlady,  to  the  possession  of  the  premises  described  in 
the  complaint;  that  the  order  dismissing  the  action  as  to 
Bridget  CHara  be  set  adde,  and  the  cause  be  restored  to  the 
calendar  for  trial     XTpom  a  similar  motion  and  affidavit  of 
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Bridget  (ySara,  the  stay  of  proceedings  under  the  writ  was 
ju«Ie  perpetual,  and  the  Sheriflf  was  directed  to  restore  Bridget 
O'Hara,  or  her  tenant,  Charles  Boyfe,  or  Bowie,  to  the  posses- 
fiion  of  one  parcel  of  the  lands  described  in  the  complaint.  The 
plaintiff  appeals  from  both  these  orders. 

The  action  not  having  been  brought  on  to  trial,  and  none  of 
the  defendants  having  filed  a;  counterclaim,  the  plaintiff  had  tlio 
lij^t,  under  the  first  subdivision  of  section  one  hundred  and 
forty-eight  of  the  Practice  Act,  to  dismiss  the  action  as  to  all  or 
anj  of  the  defendants.     The  action   being  dismissed  as  to' 
Bridget  (yHara,  she  was  no  longer  a  party  to  the  proceedings. 
The  plaintiff  was  'entitled  to  take  his  judgment  against  Derin- 
ger  and  McDonald,  as  it  was  entered.    The  action  being  a 
possessory  aetion,  and  being  required,  as  we  have  always  held, 
to  be  brou^t  against  the  person  in  possession  —  the  occupant 
of  the  land  (Hawkins  v.  Beichert,  28  Cal.  536,  and  cases  there 
dted)  —  when  the  lands  are  in  possession  of  a  tenant,  the  ten- 
ant and  not  the-  landlord  is  the  proper  party  defendant.    The 
landlord  is  neither  a  necessary  nor  proper  party  defendant,  and 
if  lie  is  made  a  party,  tho  Court  on  the  hearing  will,  on  motion, 
order  a  nonsuit  as  to  him.     The  landlord  may,  however,  in 
most  cases,  and  perhaps  in  all  cases  in  which  his  title  is  drawn 
in  issue,  be  permitted  to  assume  the  defense  and  defend  the 
letioQ  in  the  name  of  hie  tenant,  but  there  is  no  other  mode 
in  whidi  he  can  come  into  the  action.     If  the  tenant  has, 
tbong^  n^ect  or  by  design,  permitted  a  default  to  be  en- 
tered up  against  him,   the  landlord   may,    upon   a   proper 
diowing,  and  moving  in  the  name  of  the  tenant,  have  die  de- 
fatdt  set  aside.    In  these  proceedings  Bridget  O'Hara  did  not 
move  in  the  name  of  her  tenant,  and  we  cannot  convince  of 
any  motion  she  was  entitled  to  make  in  her  own  name  relating 
to  tbe  action,  the  judgment  or  the  writ,  except  to  have  herself 
'Stated  as  a  defendant      We  are  of  the  opinion  that  the 
Oonrt  erred  in  ordering  that  proceedings  under  the  writ  be 
stayed,  and  that  Bridget  (XHara  or  her  tenant  be  restored 
to  the  possession  of  the  premises.     It  may  not  be  improper 
to  ronark,  without  intending  any  reflection  upon  any  of  the 
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pai*ties  to  this  action,  that  in  view  of  the  character  of  die  aedoi 
of  ejectment,  under  our  system  of  practice,  some  farther  lefpM 
lation  is  needfiil  in  order  to  afford  the  landlord  proper  pr#tec 
tion  against  the  consequences  of  the  lach^  or  frauds  of  tenant 
who  are  sued  by  third  perscms  for  the  reoovery  of  the  posseflsioi 
of  the  demised  premises. 

The  first  order,  the  one  of  the  date  of  August  13  th,  1866,  ii 
divisible,  one  part  having  reference  to  the  writ  of  restitutio! 
and  the  other  to  the  dismissal  of  the  action  as  to  BHdgel 
'  O'Hara.  The  latter  is  not  an  appealable  order.  It  is  not  an 
order  subsequent  to  the  judgment,  so  far  as  she  is  concerned, 
for  there  is  no  judgment  either  for  or  against  her,  and  the 
order  does  not  follow  the  judgment  that  was  rendered  in  the 
same  line  of  proceeding,  nor  is  it  dependent  upon  it,  but  it  ii 
interlocutory  to  the  judgment  that  thereafter  be  rendered  in 
the  action  as  against  her.  The  action  having  been  dismissed 
as  to  her,  she  was  entitled  to  move  that  the  cause  as  to  her  be 
reinstated  on  the  calendar  for  trial,  and  to  have  an  order  to 
that  effect  entered,  upon  her  showing  that  the  canee  had  been 
brought  on  to  trial  or  that  she  had  filed  a  counterclaim,  and 
although  we  may  be  of  the  opinion  that  her  affidavit  did  not 
authorize  the  order,  and  that  the  order  wiYL  be  of  no  service 
to  her  as  she  did  not  propose  to  file  a  coimterclaim,  the  order 
cannot  now  be  reviewed,  because  it  is  not  appealable.  We  do 
not  understand  that  the  judgment  against  Deringer  and  Mc- 
Donald was  set  aside,  or  diat  the  case  was  reinstated  f<Mr  a  trial 
as  to  them. 

The  appeal  from  that  portion  of  the  first  order  vacating  the 
order  dismissing  the  action  and  restoring  the  action  for  trial  as 
to  Bridget  O'Hara  is  dismissed ;  and  the  remainder  of  the  first 
order,  and  the  second  order  reversed  and  the  cause  remanded. 

Mr.  Justice  Sandbbsov  did  not  expreaa  any  opinion. 
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EDWARD  EWALD,  akd  THOMAS  DORLAND  v.  JOHN 
C.  CORBETT,  AND  JOHN  0.  CORBETT,  Administba- 
TOB,  AiTD  HENRIETTA  CORBETT,  ADMiwisTBATkix, 
OF  THs  Estate  of  William  Cobbxtt,  Dxgxasxd^  Aim 
VINCENZO  ZELNA. 

DcL'D  or  Mabribd  Womak. —  Th«  deed  of  a  married  woman  of  h«r  aaparate 
property  which  Is  not  aekoowledgcd  la  tht  manner  preierlbed  by  the  Act  of 
Apill  ITth*  1850,  defining  the  rlghta  of  hnttiand  and  wife,  la  tnoperatlTe  and 
void. 

Skpaiats  A2n>  CoacKoif  PaopaiTT.—  If  a  decree  of  dlToroe  dlreeta  an  equal 
dfTielon  of  land,  the  common  property,  and  a  eale  of  the  eame.  and  that  If 
either  party  pnrchaee  at  the  eale  his  or  her  receipt  be  taken  for  the  amoant 
his  or  her  doe,  and  the  former  wife  marries  again  before  tiie  aale,  aud  be- 
comes the  purchaser,  and  pays  a  portion  of  the  money  required  oat  of  coio* 
mnnlty  money,  that  uodlTlded  proportion  of  the  land  will  be  common  prop  . 
erty  which  the  commnnlty  money  bore  to  the  whole  price  bid,  and  the  other 
nndlTlded  pari  will  be  the  wife's  separate  property. 

Deed  or  HusaAira. —  If  an  nndlylded  part  of  land  la  common  property,  and 
the  remaining  tmdlylded  part  Is  the  separate  property  of  the  wife,  the  deed 
of  the  husband  will  convey  only  that  proportion  which  waa  commanlty 
property. 

TiNAnr  iM  CouMoif. — If  an  undlTlded  portion  of  land  la  common  property, 
and  the  remaining  undlTlded  part  Is  the  separate  property  of  the  wife,  the 
gnntee  of  the  husband  becomes  a  tenant  in  common  with  the  wife  or  those 
claiming  under  her. 
^Ecrnnar  anrwanN  TanAMrn  i»  Common.— If  the  plaintiff  and  defendant, 
at  the  commencement  of  a  suit  In  ejectment,  are  tenants  In  common  In  the 
premlsea,  the  plaintiff  cannot  recover  possession  of  the  entire  premlsen  to 
the  ezeloslott  of  the  defendants,  nor  can  he  recover  his  nndlvlded  part  with- 
out proof  of  an  ouster. 
•aiTH  OF  ▲  Paitt  Anaxna  Action.— It  after  a  decree  of  divorce  which 
dlreeta  a  division  of  the  common  property,  the  husband  dies,  a  supplemental 
decree  made  after  his  death,  without  a  revivor  as  to  his  heirs,  directing  a 
salt  of  the  property  and  a  divlalon  of  the  proceeds.  Is  void  as  to  his  heirs. 
It  Is  not  enough  that  his  executors  are  made  parties  in  his  stead. 

Appsal  from  the  District  Court,  Fourth  Judicial  District, 
Oity  and  Comity  of  San  Francisca 

After  the  death  of  Harman^  and  before  the  supplemental 
decree  in  the  divorce  suit  was  made,  his  executors  were  sub- 
stituted as  defendants  in  his  etead,  but  the  children,  both  of 
whom  were  infants,  were  not  made  defendants  or  in  any  way 
troug^t  in.  The  admowledgment  ef  the  deed  of  Foley  and 
wife  to  Brannan  and  others  waa  correct^  excq)t  that  the 
notary  did  not  insert  the  words  '' without  the  hearing."    The 
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plaintiffs  recovered  judgment  in  the  Court  below,  and   tfa 
defendants  appended. 

I'he  other  facts  are  stated  in  the  opinion  of  the  Court. 

B.  it.  Provines,  for  Appellants. 

On  the  death  of  Harman,  Sr.,  the  suit  between  himself  an< 
wife  ipso  facto  terminated.  The  parties  essential  to  a  divoro 
suit,  and  the  relation  to  be  affected  by  it,  no  longer  existed 
iX'oT  was  there  after  that  any  community  property  to  h 
divided.  ^^  The  nature  of  the  estate  became  changed  (4  Cal 
273),  and  from  commimity  property,  in  which  the  wife  hac 
no  estate,  but  a  mere  expect/incy  {Packard  v.  Arrellanes,  11 
Cal.  538),  it  was  turned  into  a  tenancy  in  common  with  othei 
persons,  in  which  the  wife's  interest  was  no  longer  defeasable. 
or  a  mere  expcctoncj,  but  absolute  {Beard  v.  Knox^  5  Cal 
250).''  There  was,  therefore,  no  longer  anything  constituting 
fiubject  raatUif  for  that  litigation;  the  relation  of  husband  and 
wife  and  tLe  comnninity  of  property  had  both  ceased  to  exist 
The  oauso  of  action  for  the  division  of  the  community  prop- 
erty could  no  more  survive  than  that  for  divorce.  The  action, 
therefore,  inevitably  abated.  Story  (Eq.  PI.,  Sec  356,)  says; 
**  But  if  the  party  so  dying  be  the  only  plaintiff  or  only 
dofonriant,  there  will  necessarily  be  an  abatement  of  the  suit, 
if  there  is  no  subject  of  litigation  remaining.'* 

The  heirs  could  uot  be  deprived  of  their  property  without 
due  process  of  law  (Conijt  Art.  I,  Sec  8  ) ;  and  that  certainly 
cannot  be  regarded  as  due  process  of  law,  in  which  the 
parties  to  be  affected  were  in  no  way  represented  and  had  no 
opportunity  of  being  heard.  {SJcinner  v.  Buck,  20  Cal.  256-7.) 
Not  having  had  the  opportunity  of  being  heard  their  estate 
in  the  land  remained  as  it  was  before  the  proceedings  for  par- 
tition and  sale  were  had,  wholly  unaffected  by  the  decree. 
{Ooodenow  v.  Ewer,  16  Cal.  468-9;  Burton  v.  Lies,  21  Cal. 
61;  Story's  Eq.  PI.  Sees.  828,  329,  831,  854,  854a,  and  369; 
Reynolds  v.  Reynolds,  5  Paige,  161.)  The  estate  did  not  vest 
in  the  executors,  but  in  the  devisees,  subject  only  to  the  lien  of 
the  executors  for  the  payment  of  debts.     The  executors  did 
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not  in  that  eaae^  ind  eonld  not^  Tepreaent  the  heirs  or  devisees. 
(Bedcett  y.  Selover,  7  Oal.  238-0 ;  Updegraff  r.  Tr^ak,  18  CaL 
46»;  £iir<of»  ▼.  Lies,  21  Cal.  61.) 

B.  8.  Brooks^  for  Bespondenti. 

The  first  proposition  of  the  appellant's  ootmsel  is,  that  upon 
tiie  death  of  Mr.  Earman^  the  suit  between  himself  and  wife 
ipso  facto  terminated*  If  there  was  any  snit  pending  I  pre- 
smne  such  would  be  liie  effect;  and  liie  question  to  be  con- 
sidered is,  whether  there  was  any  suit  pending,  and  if  so, 
what!  A  /{noZ  judgment  was  rendered  in  the  Court  of  First 
Instance,  on  the  24th  day  of  October,  1849,  in  accordance 
with  the  prayer  of  the  complaint  decreeing  a  divorce  and  par- 
tition of  assets.  That  ended  the  suit.  There  was  no  longer 
sny  suit  pending,  for  the  suit  ends  with  the  entry  of  final 
judgment;  what  comes  after  that  is  execvHon.  The  rights  of 
the  parties  had  been  tried  and  determined,  and  the  judgment 
of  the  Court  had  been  rendered.  The  gist  of  the  action  was 
the  dissolution  of  the  marriage  contract;  the  division  of  the 
assets  only  followed  as  an  incident  or  necessary  consequence. 
There  was  no  necessity  of  reviving  the  suit  because  it  had  not 
abated.  The  District  Court  had  jurisdiction  to  proceed  to 
execute  the  judgment  without  any  revival  ot  change  of 
parties.  The  case  of  Nagle  y.  Macy,  9  CaL  429,  seems  to 
me  to  be  a  case  directiy  in  point.  In  that  case  the  Supreme 
Court  say: 

'^It  is  insisted  that  the  sale  is  void  because  made  after  tho 
death  of  the  mortgagor.  The  decree  is  not  set  forth  in  the 
Tecord,  but  it  is  presumed  to  be  in  the  regular  form,  directing 
a  sale  of  the  premises,  and  application  of  the  proceeds  to  the 
payment  of  the  debt,  a  deposit  in  Court  of  any  surplus  and 
execution  for  any  deficiency.  The  Court  had  jurisdiction  of 
the  subject  and  the  parties.  The  mortgage  was  a  specific  lien 
on  the  pr^mses,  and  the  decree  directs  their  sale  for  its  saiisf ac- 
tion. 

^Thd  suit  to  foredoee  a  mortgage  is  in  the  nature  of  a  pro* 
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needing  in,  r«f?i  (16  Ohio,  141.)  The  decree  bituis  ihe  specific 
property,  ejiA  the  caae  is  ^vithin  the  r^a^on  of  tbe  proviso  in 
the  one  hundred  and  forty-first  seotion  of  tha  Act  relating 
to  the  estates  of  deceased  persons,  (Compiled  Laws,  396,)  and 
w^  do  not  think  it  wes  necessary  to  revise  the  decree  by  a 
bill  or  by  a  proceeding  in  the  nature  of  scire  facias  (Milford's 
Ch.  Plead.  690 

''  But,  admitting  the  sale  vu  irregularly  made,  without  a 
revival  of  the  decree  it  is  not  void  but  oidy  voidable.  It  is 
good  until  regularly  set  aside,  and  the  title  of  the  purchaser 
under  it  cannot  be  impeached  in  this  collateral  action  for  any 
irregularity  in  the  proceedings.  (Jackson  v.  Barttett,  8  Johns. 
361 ;  Jackson  v.  Robins,  16  Johns.  576.)" 


By  the  Court,  Shaftkb^  J. : 

Ejectment  for  lands  in  San  Francisco,  they  being  parcel  of  a 
larger  tract  known  as  the  '^Harman  Tract."  The  appeal  is 
from  the  judgment  and  order  overruling  the  defendants'  mo- 
tion for  a  new  trial.  The  only  question  raised  is  as  to  the 
plaintiffs'  title  and  right  of  entry. 

The  case  shows,  amongst  other  things,  that  '^  Jacob  Har- 
man  died  actually  seized  and  possessed  of  the  demanded 
premises  as  community  property,  on  the  3d  day  of  Novem- 
ber, 1850,  leaving  him  surviving  his  wife  Elenora  Harman, 
and  two  children,  Mary  Ann  Harman,  aged  about  seven 
years,  and  Jacob  Harman,  Jr.,  aged  about  four  years."  That 
Harman  left  a  will  wherein  he  devised  two  thirds  of  his  estate 
to  his  said  son,  and  one  third  to  his  said  daughter.  That  let- 
ters testamentary  duly  issued  to  his  executors,  Hayes  and 
Corbett,  on  the  17th  of  December,  1850.  That  Mrs.  Har- 
man, on  the  20th  of  November,  1850,  seventeen  days  after 
her  husband's  death,  intermarried  wilb  one  Michael  Foley, 
and  that  she  died  intestate  in  the  year  1860,  and  that  her  said 
8c«i,  Jacob  Harman,  Jr.,  also  died  intestate  during  the  same 
year,  leaving  neither  wife  nor  descendants.  The  plaintiff, 
E'e^d^  claims. the  whole  of  the  demanded  premises  through  a 
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deed  execated  by  Foley  and  mfe  to  Braimaii  and  others  on 
the  27t]i  of  Jxine^  1853 ;  and  the  defeindants  claim  under  Mary 
Anil  Hamian  as  devisee  of  her  father  and  sole  heir  at  law  of 
her  mother  and  brother. 

first — There  is  no  questicm  that  Mrs.  Foley,  at  the  time 
she  joined  with  her  husband  in  the  deed  to  Brannan  and  oth* 
ers,  was  the  owner  of  at  least  one  half  of  the  premises  in  her 
own  right;  but  the  plaintiff,  Ewald,  daims  that  she   owned 
the  whole  in  severalty  by  virtue  of  a  deed  executed  to  her  by 
certain  Commissioners  as  purchaser  at  a  sale  made  by  them  in 
pursuance  of    a  decree  duly  entered  in  the  Court  of  First 
Instance,  October  24thy  1849,  divorcing  Mrs*  Harman  from 
her  th^  husband,  and  directing  an  equal  division  of  the  com- 
mem  property;  which  decree  was  thereafter  supplemented  by 
an  order,  passed  March  12th,  1851,  directing  the  decree  to  be 
executed  by  a  sale  of  the  property  and  division  of  the  pro- 
ceeds.    The   defendants   dispute  the   validity   of   this   deed, 
claiming  that  nothing  passed  by  it  to  the  purchaser.    So  far 
as  this  appeal  is  concerned,  however,  it  is  not  necessary  to 
detemiine  whether  Mrs.  Foley,  at  the  date  of  the  deed  of  her- 
self and  husband  to  Brannan  and  others,  owned  the  premises 
in  severalty  as  against  her  children,  as  claimed  by  the  plain- 
tiff, or  only  an  undivided  half  thereof,   as  claimed  by  the 
defendants ;  for  the  deed  referred  to  was  inoperative  and  void, 
inasmuch  as  it  was  not  acknowledged  by  Mrs.  Foley  in  the 
maimer  prescribed  by  the  Act  defining  l^e  rights  of  husband 
and  wife,  passed   on  the  17th  of  April,  1850.     Though  the 
deerd  is  void  considered  as  a  conveyance  by  the  wife  of  her 
separate  property,  it  is  claimed  that  inasmuch  as  the  deed  of 
the  Commissioners   to   Mrs.    Foley   purports    to   have   been 
made  upon  a  money  consideration,   the  intendment  must  be, 
in  the  absence  of  idl  showing  to  the  contrary,    that  the  lot 
was  paid  for  with  money  belonging  to  herself  and  her  hus- 
band, Foley,  in  community;  and  that  the  lot  is  to  be  consid- 
ered as  the  common  property  of  Mr.  and  Mrs.  Foley  by  con- 
seqaeneeiy  and  that  the  title  therefore  passed  by  the  deed  ^t> 
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question  coasidered  as  the  several  deed  of  the  husband.  The 
reasoning  is  unobjectionable^  but  it  remains  to  be  detenoined 
whether  the  assumption  of  fact  upon  which  it  proceeds  ii 
borne  out  by  the  record.     We  consider  that  it  is  not 

It  "WBfl  ordered  by  the  supplemental  decree  that  in  case 
either  of  the  parties  should  bid  in  the  premises  at  the  sale, 
that  their  receipts  for  the  amounts  due  them  by  the  decree, 
should  be  received  by  the  Commissioners  as  so  much  money 
paid.  It  appears  by  the  decree  that  Harman  was  adjudged  to 
be  indebted  to  his  wife  in  the  sum  of  one  thousand  three  hun- 
dred and  fifty-four  dollars  "  on  account  of  his  having  had  the 
benefit  of  the  sale  and  use  of  the  common  property  to  that 
amount^''  and  the  same  was  made  a  specific  lien  on  the  prop- 
erty. The  land  was  bid  in  by  Mrs.  Harman  at  the  sale  at 
four  thousand  dollars.  As  one  half  of  that  amount  belonged 
to  her  as  part  owner  of  the  land  sold,  and  as  she  was  entitled 
to  one  thousand  three  hundred  and  fiifty-four  dollars  more  as 
creditor  of  Herman,  having  a  lien  on  the  property  sold, 
making  three  thousand  three  hundred  and  fiity-four  dollars  in 
the  whole,  it  is  to  be  presumed  that  the  Oommissioners  to<^ 
**her  receipt  therefor  as  so  much  money  paid,"  according  to 
the  direction  given  in  the  decree.  To  that  extent,  then,  it  is 
demonstrated  by  the  record  that  the  bid  of  the  woman  was 
not  paid  with  the  money  belonging  to  herself  and  Foley  in 
community,  and  it  is  therefore  demonstrated  that  she  took 
at  least  three  thousand  three  hundred  and  fifty-four  four 
thousandths  of  the  property  in  her  own  right  Should  it  be 
conceded,  for  the  purposes  of  argument,  that  the  balance  of 
the  purchase  money  (six  hundred  and  forty-six  dollars)  must 
be  intended  to  have  been  paid  out  of  community  money  hj 
Foley  and  wife,  and  that  the  community  therefore  owned 
six  hundred  and  forty-six  four  thousandths  of  the  land,  then 
the  deed  to  Brannan  and  others,  considered  as  the  deed  of 
Foley,  could  have  passed  that  fractional  interest  only  to  the 
grantees,  and  the  residue  of  the  title  and  interest  held  by  Mrs. 
Foley  as  her  separate  property,  being  unaffected  bj  the  deed, 
must  have  passed   by   descent  at  her  death  to  hex  daughter 
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Tmder  whom  the  defendants  claim.  This  view  places  the 
plaintiff  Ewald  and  the  defendanta  in  the  relation  of  tenants 
in  oommon  at  the  conmiencement  of  the  action,  and  shows  that 
the  judgment  is  erroneous  in  that,  accordiilg  to  its  terms,  the 
plaintiffs  reeover  the  possession  in  severalty  of  the  premises 
demanded  to  the  exclusion  of  the  defendants,  and  also  for  the 
reason  that  there  is  no  evidence  in  the  case  tending  to  prove 
that  the  plaintiffs  were  ousted  by  the  defendants,  considering 
the  parties  as  standing  to  each  other  in  the  relation  of  tenants 
m  common. 

Second  —  The  supplemental  decree  in  the  divorce  suit,  under 
which  the  plaintiff  claims  to  be  the  owner  of  the  whole  land 
sued  for,  was,  in  our  judgment,  null  and  void  as  against  the 
heirs  at  law  of  Harman.  By  the  death  of  Harman  the  suit 
abated  for  all  the  purposes  of  further  judicial  action  therein 
on  the  subject  of  partitioning  the  common  property,  and  the 
Court  had  no  jurisdiction  to  adjudge  that  the  property  should 
be  sold  and  the  proceeds  divided  without  a  revivor  as  to  the 
heirs.  No  such  revivor  was  had,  and  the  interests  of  the  heirs 
were  therefore  imaffected  by  the  supplemental  decree,  and  the 
transactions  under  it. 

We  have  been  unable  to  discover  any  evidence  in  the  case 
tending  to  prove  title,  in  the  plaintiffs  or  in  either  of  them 
under  the  Van  ITess  Ordinance,  or  under  the  Statute  of  Limi- 
tations. 

Judgment  reversed  and  a  new  trial  ordered. 

Hr.  Justice  Sandsbson  did  not  express  any  opinion; 


APPEAL  OF  THE  FORTH  BEACH  AOT)  MISSION 
RAILROAD  COMPANY  IN  THE  MATTER  OF 
WIDENING  KEARNY  STREET. 

Bazi.  Boad  m  Pbopbbttw-^  Thfl  Intemt  la  tht  street  of  a  itreet  nil- 
rotd  company  authorised  hj  atatnte  to  lay  down  a  traek  In  the  streets  of  a 
dty  and  ran  ears  over  it  for  the  eeaTeTanee  of  passengers  for  hire,  Is  an 
easement  in  the  land;  and  the  estate  af  soeh  eompany  Is  tta  street  1»  real 
p-opertj. 
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SnuBBT  Railboad  —  Its  Yalui. —  The  estate  of  such  street  railroad  company 
in  the  streets  of  the  city  is  property  capable  of  being  enhanced  In  value  by 
the  widening  of  the  street,  and  by  such  widening  a  subetantiai  benefit  may 
accrue  to  the  railroad  company. 

Construction  of  Statutes. —  In  constming  statutes  the  object  to  be  accom- 
plished by  the  Act  is  to  be  aicertained,  and  its  proylslons  considered,  and 
so  construed,  if  possible,  that  all  its  parts  may  have  effect  and  operate 
harmoniously  to  elfectuate  that  object. 

Constitutionality  of  Act  fob  Widening  Strebts. —  The  Act  of  April  4th, 
1864,  giving  power  to  the  Board  of  Supervisors  of  San  Francisco  to  widen 
streets,  etc,  does  not  prescribe  a  rule  for  the  apportionment  of  the  expenses 
of  the  improvement  fOr  the  owners  of  lots  deemed  benefltsd  different  from 
that  prescribed  for  railroad  corporations  benefited,  and  it  is  not,  therefore. 
In  this  respect  onconstltutlonal. 

lOBM. —  Said  rule  for  the  apportionment  of  expenses  is,  In  both  cases,  accord- 
ing to  the  ratio  of  benefits  received. 

Questions  Considbbbd  on  Appeal. —  Upon  an  appeal  from  a  judgment  of 
the  County  Court  confirming  the  report  of  Commissioners  in  apportioning;:  the 
expenses  of  widening  a  street  according  to  the  benefits  received,  it  is  unneccs- 
•aary  to  consider  the  questions  arising  npoa  the  proceedings  for  collecting 
the  assessment  made  for  such  expenses,  or  whether  the  amount  assessed  is 
properly  made  a  lien  on  property,  or  whether  the  mode  of  enforcing  payment 
of  the  assessment  Is  constitutional. 

■bbob  to  be  Showh  bt  Bbcobd. —  Upon  an  appeal  from  a  judgment  of  the 
County  Court  confirming  the  report  of  Commissioners  apportioning  expenses 
for  widening  a  street  among  lot  owners  and  railroad  corporations,  unless 
the  record  shows  a  different  state  of  facts,  the  presumption  under  the 
provisions  of  said  Act,  is,  that  such  expenses  were  apporttonod  according  to 
the  benefits  received  by  each. 

IDBM. — ^All  presumptions  under  the  express  provisions  of  the  Act  are  In  favor 
of  the  correctness  of  the  action  of  such  Commissioners.  It  devolves  on  one 
objecting  to  the  confirmation  of  their  report  to  show  error. 

Appeal  from  the  County  Court^  Oi^  and  County  of  San 
Francisco. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  Court 
Some  general  facts  as  to  the  widening  of  Kipamy  street  are 
stated  in  the  Appeal  of  Piper,  post. 

W.  W.  Crane,  Jr.,  for  Appellant 

The  appellant,  the  North  Beach  and  Mifision  Kailroad  Com- 
pany, is  a  corporation  having  the  ri^t  to  lay  down  rails  in 
Eeamy  street,  and  use  them  for  the  purpose  of  a  street  rail- 
road for  the  eonveyanoe  of  passengers.  It  has  a  mere  ease- 
ment or  right  of  way  over  the  street,  and  is  not  iii  any  sense 
the  owner  or  occupant  of  any  houses,  lots,  or  lands  upon  such 
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Street,  or  in  the  diBtrict  of  territory  within  the  city  deemed 
by  the  board  of  Supervisors  to  be  benefited  by  the  widening 
of  Kearny  street.     (Laws  of  1861,  p.  193 ;  Hooker  v.  Utica 
and  Minden  Turnpike  Co.,  12  Wend.  871;  People  v.  WhUe^ 
11  Barb.  26 ;  Brooklyn  Central  R.  R.  Co.  v.  Brooklyn  CUy  R. 
R.  Co.,  33  Barb.  420;  Blake  v.  Rich,  34  N.  H.  282;  Weston 
Y.  Foster,  7  Metcalf  297;  Oiesy  v.  C.  W.  and  Z.  Railroad  Co.. 
4  Ohio  S.  325.)    The  Act  is  unconstitutional  and  void,  so  far 
as   it  affects   the    appellant,    because    section    seven    of   the 
Act  (Laws  1863~4,  p.  360)  authorizes  the  Commissioners  of 
appraisal  and  assessment  to  assess  such  portion  of  the  costs, 
damages,  and  expenses  upon  appellant  ^^  as  shall  to  them  seem 
equitable  and  just,"  while  as  to  all  other  persons  they  can 
only  assess  the  particular  property  supposed  to  be  benefited 
''in  proportion  to  the  benefit  which  eadi  shall  be  deemisd  to 
acquire."    The  Act  in  question  is  g^tieral  in  its  nature,  thougli 
only  made  applicable  to  the  City  and  County  of  San  Fran- 
ciaoo.     (Constitution,  Art  I,  Sec  11;  Pierce  v.  Kvmhall,  9 
Greenl.  56;  Bxtmham  v,   Webster,  5  Mass.  265;  Jenkins  v. 
Uwm  Turnpike  Co.,  1  Caines*  Cases,  93 ;  Bank  of  Utica  v. 
Snieders,  3  Cow.  684;  The  Commonwealth  v.  Inhabitants  of 
Bprimfffield,  7  Mass.  9;  Smith's    Commentaries,    Sec    797; 
Laws  of  1863-4;  p.  355,  Sec.  21.)     It  is  not  uniform  in  its 
operation-     (People  v.  Naglee^  1  Cal.  252 ;  People  v.  Coleman, 
4  CaL  55;  Smith  v.  Judge  of  Twelfth  District,  17  Cal.  554; 
Lathrop  v.  Mills,  19  Oal.  633;  French  v.  Teschemaker,  24 
Cal.  544.)     It  in  fact  levies  a  general  tax  upon  all  the  prop- 
erty of  the  corporation,  and  is  not  an  "  assessment ''  as  defined 
by  this  Court    Emery  v.  8.  F.  Oas  Co.,  28  Cal.  346 ;  Emery 
V.  Bradford,  29  Cal.  75 ;  Taylor  v.  Palmer,  31  CaL  240 ;  State 
▼.  Oity  of  Newark,  8  Dutcher,  186.)  If  a  tax,  it  is  not  uniform 
nor  m  proportion  to  Ihe  value  of  the  company's  property  as 
ascertained  by    law.    It  in  effect  authorizes  the  taking  of 
appellant's  property  without  due  process  of  law.    The  Act  is 
also  unconstitutional,  because  the  -Arst  section  authorizes  the 
owners  and  occupants  of  the  houses,  lots,  and  lands  situated 
witldn  fli0  portion  of  the  oity  adjudged  to  be  benafited^  to 
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appear  before  the  Board  of  Supervisors  and  be  heard  upon 
allegations  either  for  or  against  the  proposed  improvement, 
while  appellant  not  being  an  owner  or  occupant  of  land,  was 
prevented  by  the  terms  of  the  Act  from  so  appearing.  (Acts 
18C3-4:,  p.  348 ;  Doubleday  v.  Newton,  9  How.  Pr.  71 ;  Peters 
V.  Newkirk,  6  Cowen,  103 ;  Ohase  v.  Eathawayj  14  Mass.  222 ; 
Elmendorff  v.  Harris,  23  Wend.  628.) 

There  is  but  little  practical  difficulty  in  ascertaining  the 
amount  to  be  imposed  upon  the  property  adjoining  a  local 
improvement.  The  Conunissdoners  are  first  called  upon  to 
estimate  the  benefit  that  will  accrue  to  the  particular  parcel 
of  land  and  then  to  assess  upon  it  damages  in  proportion  to 
that  benefit,  but  when  these  officers  propose* to  make  an 
assessment  upon  a  railroad  corporation,  it  is  found  impossible 
to  keep  within  the  constitutional  limitations.  Take  the  facts 
in  the  case  at  bar,  as  an  illustration.  Here  is  a  horse  railroad, 
one  terminus  at  the  north  end  of  San  Francisco,  and  tha  other 
at  the  south,  while  along  the  surface  of  the  street  proposed  to 
be  widened  there  is  laid  only,  say  one  fifth  of  the  entire 
length  of  its  track.  Confessedly,  the  corporation  has  no 
property  in  or  upon  the  street,  except,  perhaps,  the  iron  rails 
over  which  the  cars  run.  Its  right  in  that  particular  street  is 
merely  a  right  of  way  and  easement  A  right  in  no  way 
superior  to  that  of  every  citizen,  and  only  to  be  distinguished 
from  the  right  which  the  owner  of  every  vehicle  in  the  city 
has,  because  of  the  particular  mode  of  its  mbo  by  the  railroad 
corporation.  As  was  held  in  the  case  of  the  Brooklyn  Central 
and  Jamaica  Railroad  Company  v.  the  Brooklyn  City  Railroad 
Company,  33  Barbonr,  420,  a  horse  railroad  laid  down  in  the 
streets  of  a  city  and  conducted  in  the  usual  manner,  is  not  an 
additional  easement  or  burden  imposed  upon  the  land  which 
will  entitle  the  owner  of  the  soil  to  compensation  in  damages. 
And  as  the  Court  says: 

^^The  Jamaica  Company  are  not,  and  never  were  the  own- 
ers of  the  soil.  Their  rights  were  those  of  passage — a  mere 
easement,  and  if  the  laying  down  of  the  rails  of  another  com- 
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pany  in  the  same  street,  and  the  running  of  horse  ears  thereon, 
should  be  deemed  and  held  to  be  another  easement,  how  oonid 
the  Jamaica  Company  complun,  so  long  as  its  right  of  passage 
over  the  street  remained  uninterrupted.'' 

There  is,  therefore,  in  Kearny  street,  upon  the  line  of  the 
improvement,  no  property  to  assess.  Admitting  that  the  iron 
rails  can  be  assessed,  and  sold  in  case  of  non-payment,  the 
pnrcliaser  thereby  acquires  no  right  as  against  the  company 
to  use  them  upon  the  street.  He  must  take  them  up,  and 
the  corporation  can  the  next  day  put  down  others.  In 
short,  the  company's  franchise  is  an  entirety,  the  right 
of  way  through  certain  streets  between  two  termini  which 
is  not  susceptible  of  severance  without  the  consent  of  the 
Legislature  and  the  company.  {Arthur  v.  Commercial  and 
Railroad  Bank,  9  Smede  &  M.  394.)  These  impediments 
to  an  assessment  within  the  limitations  of  the  Constitution 
undoubtedly  presented  themselves  to  the  minds  of  the  person 
or  persons  who  drafted  the  bill  and  to  the  Legislature  which 
passed  it,  and  as  it  was  self-evident  that  no  estimate  of  bene- 
fits could  be  made,  as  to  the  particular  section  of  iron  rails 
within  the  district  that  might  be  adjudged  to  be  benefited,  it 
was  sought  to  avoid  the  difficulty  by  permitting  the  Commis- 
sioners to  assess  upon  the  corporation  at  large  such  sum  as  to 
them  should  appear  to  be  equitable  and  just  If  this  be  the 
true  solution  of  the  discrimination  in  the  mode  of  assessment 
permitted  to  be  made  by  section  seven  of  the  Act,  then  it  can- 
not with  propriety  be  urged  that  an  assessment  "  in  proportion 
to  the  benefit,"  and  such  a  one  as  ^^  shall  seem  equitable  and 
just"  are  the  same,  or  that  the  terms  are  convertible,  or  that 
the  latter  has  by  necessary  or  reasonable  construction  the  same 
meaning  or  limitation  as  the  former. 

1.  Campbell,  for  Bespondent,  the  City  and  County  of  San 
Francisco. 

A  iranchise  is  property.  The  corporation  owns  property. 
For  .a  bmg  distloide  ita  tra^  ,pflstos  thiou^-  a.  widened  thor^ 
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oxighfare,  on  whidi  the  travel  must  be  greatly  increased, 
bringing  a  corresponding  increase  of  profits  to  the  company. 
It  would  require  a  most  inflexible  rule  of  law  to  establish  a 
right  of  exemption  in  this  property  from  contributing  to  an 
assessment  for  public  improvement  which  so  greatly  enhances 
its  value  and  profits;  and  we  contend  that  no  sudi  rule  has 
been  shown.  The  authorities  show  and  approve  of  a  far 
higher  exercise  of  power  than  we  here  contend  for.  This 
very  franchise,  if  required  for  any  great  public  improvement, 
can  itself  be  taken,  as  any  other  property  can  be  taken. 
(Peirce  on  Anu  Bailroads,  151,  162,  and  cases  there  cited.) 
The  Court  saying  (note  to  162),  "We  are  aware  of  nothing 
peculiar  to  a  franchise  which  can  class  it  higher  or  render  it 
more  sacred  than  other  property.  A  franchise  is  property, 
and  nothing  more."  The  whole  property  of  this  corporation, 
and  the  very  franchise  itself,  is  within  the  territorial  limits  of 
the  Board  of  Supervisors,  and  if  they  believe  it  to  be  bene- 
fited, they  can  assess' it  (Emory  v.  San  Francisco  Oas  Oom- 
pcmy,  28  Cal.  845 ;  4  Comstock,  419.)  It  is  said  that  the  Act 
is  imconstitutional  because  the  assessment  on  appellant  is  not 
on  the  same  basis  as  on  the  owners  of  the  lot,  etc.;  the  one 
being  "just  and  equitable,"  the  other  "in  proportion  to  ben- 
efits." We  contend  that  the  same  rule  of  assessment  is  laid 
down  in  this  case  as  in  all  others  by  the  Act  itself,  and  no 
other.  That  the  whole  Act  is  to  be  read  to  ascertain  the  true 
construction  of  each  of  its  parts.  That  a  single  section  or 
fragment  of  a  section  cannot  be  selected  and  a  constrwstion 
placed  on  it  which  ignores  the  very  existence  of  many  other 
sections,  and  is  inconsistent  with  the  very  essence  and  spirit 
which  pervades  every  other  part  of  the  Act 


By  the  Oourty  Sawtbs^  J.: 

Proceedings  for  widening  Kearny  street,  in  the  City  of  San 
Francisco,  were  taken  by  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Frandsco,  n&der  the  Act  of  1864. 
(Laws  1864^  p,  847.)    By  tbe  provisLons  of  tliis  Aet  the  Board 
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of  Supervisors  were  authorised  to  make  the  improvement,  and 
assess  the  expenses  of  the  work  npon  the  owners  and  occupants 
of  houses  and  lands,  railroad  corporations  and  companies  that 
might  be  benefited  thereby;  and  the  authority  tp  determine 
what  portions  of  the  city  and  county,  and  what  railroad  corpo- 
rations and  companies  would  be  benefited  by  the  improvements, 
and  which  should,  therefore,  be  required  to  pay  the  expenses, 
^as  also,  conferred  upon  the  Board.  (Sees.  1,  2^  &,  and  16.) 
Under  these  provisions  the  district  to  be  benefited  was  duly 
determined;  and  it  was  also  determined  that  appellant,  the 
proprietor  of  a  street  railroad  extending  through  the  whole 
length  of  that  portion  of  Kearny  street  to  be  widened,  would 
be  benefited,  and  should  be  required  to  pay  a  portion  of  the 
expenses.  The  Commissioners  appointed  to  apportion  the  ex- 
penses among  the  parties  deemed  benefited,  assessed  the  sum 
of  twenty  thousand  dollars  upon  appellant,  as  its  just  portion. 
Objections  to  the  report  of  the  Commissioners,  upon  various 
grounds,  having  been  made,  they  were  overruled^  and  the  report 
confirmed  by  the  County  Court  This  appeal  ia  from  the  order 
of  confirmation. 

The  principal  questions  to  be  determined  are: 

Firstly  —  Whether  the  appellant  has  any  property,  estate  or 
interest  within  the  district  deemed  benefited  t 

Secondly  —  If  so,  whether  such  estate  is  capable  of  being 
enhanced  in  value  by  the  proposed  widening  of  Keaniy  street, 
and  whether  by  means  thereof  any  substantial  benefits  can  ac- 
crue to  the  company  t 

Thirdly  —  Whether  the  statute  prescribes  or  authorizes. a 
different  mle  of  apportionment  of  the  expenses  of  the  work, 
with  respect  to  appellant  and  other  corporations  and  com- 
panies, from  that  applied  to  owners  of  lands  within  the  dis- 
trict? 

Fonrthly  —  Whether  the  Oommissioners  apportioned  the 
aiBoont  among  the  owners  of  lands  koA  the  appellant  accordiniB: 
to  the  beofffits  received  by  each?'  , 

Under  the  Aet  of  April  17th|  1861  (Laws  1881,  p.  193),  the 
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appellant  acquired  the  "right  of  way  whereon  to  construct 
and  lay  down  a  railway  track  within  the  corporate  limits  of 
the  City  and  County  of  San  Francisco,  and  to  run  horse  cars 
thereon  ^^  through  certain  designated  streets,  embracing  the 
whole  of  that  portion  of  Kearny  street  proposed  to  be 
widened,  and  extending  in  each  direction  a  considerable  dis- 
tance beyond.  It  was  authorized  to  lay  down  a  track  for  its 
cars  to  run  upon,  and  to  receive  five  cents  fare  from  each  pas- 
senger for  any  distance  carried  in  said  cars.  This  right  of 
way  is,  at  least,  an  easement  in  said  street  So  much  is 
admitted  by  appellant's  coimsel.  But  an  easement  is  prop- 
erty, recognized  as  such  by  law  —  and  one  of  the  kind  in 
question,  very  valuable  property.  It  is  an  incorporeal  heredi- 
tament, but  it  is  still  a  tenement  and  an  interest  in  the  land. 
"  An  easement  always  implies  an  interest  in  the  land  in  or 
over  which  it  is  to  be  enjoyed.  A  license  carries  no  such 
interest.  The  interest  of  an  easement  may  be  a  freehold,  or 
a  chattel  one,  according  to  its  duration."  (Wash,  on  Ease- 
ments, 5,  par.  5.)  "  An  easement  must  be  an  interest  in,  or 
over  the  soil."  (Per  Cresswell,  J.,  in  Bowhotham  v.  Wilstm, 
8  EUis  and  B.  157.)  "  A  right  of  way  is  an  assignable  prop- 
erty. It  is  a  real,  or  chattel  interest,  according  to  the  term 
of  its  duration,  and  the  former  is  well  known  in  the  law  as 
that  sort  of  real  property  belonging  to  the  class  of  incorpo- 
real hereditaments."  (Ex  parte  Cobum,  1  Cow.  570 ;  Heaton 
V.  Ferris,  1  John.  146.)  It  is  real  property,  and  it  is  created 
by  grant.  An  easement  is  an  estate  or  interest  in  land  within 
the  Statute  of  Frauds  requiring  contracts  affecting  real  property 
to  be  in  writing.  (Wolfe  v.  Frost,  4  Sand.  Ch.  89;  Foster  v. 
Brovming,  4  R.  L  61.)  By  Act  of  Parliament  (10  Ann,)  cer- 
tain parties  were  "  authorized  and  empowered  at  their  proper 
costs  and  charges  to  make  the  river  Avon,  from  the  City  of 
Bath  down  to  and  within  the  Millpool  of  Wearpool,  below 
Harmon  Mills  and  Wear,  not  exceeding  one  hundred  and  fifty 
yards,  navigable,  useful  and  passable  for  boats,  lighters  and 
other  vessels,^'  and  to  take  certain  tolls  from  those  navigating 
the  said  portion  of  said  river.     (Buekeridge  r.  Ingram,  2  Yes. 
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Jr.  654.)  The  interest  of  the  partieB  in  the  8oil  of  that  poi^ 
tion  of  the  river  is  bnt  an  easement  similar  to  that  acquired 
by  the  appellant  in  this  case.  Yet  shares  in  the  improvement 
were  held  to  be  real  estate  and  subject  to  do^wer.  The  Master 
of  the  Bolls,  citing  Lord  Coke,  says:  ''And  according  to  that 
passage  every  hereditament  iiehich  in  any  degree  arises  out  of 
land,  afPects  the  same,  or  is  exereisable  within  tibe  same,  has 
all  the  properties  that  belong  to  real  estate.  ♦  ♦  ♦  When 
we  come  to  try  the  question  by  the  test  of  that  definition,  it 
would  be  strange  to  say  the  ri^t  of  making  all  these  cuts  and 
erections,  and  receiving  certain  tolls,  payable  by  all  persons 
and  goods  navigating  that  part  of  the  river,  does  not  savor  of 
realty.  It  not  only  does,  but  it  partakes  of  it;  it  is  not  the 
soil,  which  I  hold  would  hardly  pass  to  the  grantee,  but  it  is 
a  right  arising  out  of  the  soil.  The  land  itself  includes  every 
profit  that  can  be  made  out  of  land.  Therefore  this  Act  can- 
not be  construed  to  have  taken  out  of  the  proprietors  and 
given  to  this  corporation  the  soil;  but  it  has  given  them  the 
right  in  and  over  the  soil  and  certain  rights  arising  in  and  out 
of  the  soiL  ♦  ♦  ♦  I  have  no  difficulty  in  saying  that 
whenever  a  perpetual  inheritance  is  granted,  whidi  arises  out 
of  lands  or  is  in  any  degree  coimected  with— or,  as  it  is 
emphatically  expressed  by  Lord  Coke,  exercisable  within  it — 
it  is  that  sort  of  property  the  law  denominates  real,  and  can- 
not pass  by  a  will  widiout  three  witnesses."  (Id.  633.)  Hav- 
ing determined  the  interest  to  be  real  estate,  he  held  the 
shares  subject  to  dower.  *'The  whole  estate  of  the  Chesa- 
peake and  Ohio  Canal  Company,  at  least  so  far  as  it  consists 
of  die  canal  itself  and  its  necessary  buildings  and  the  fixtures 
attached  to  them,  must,  according  to  the  common  law,  be 
regarded  as  realty.**  (Binney's  Case,  2  Bland  CL  145.) 
^en  a  party  conveys  land  bordering  upon  a  navigable 
river  upon  which  a  ferry  is  established,  but  excepts  there- 
from his  right  to  hold  and  maintain  the  ferry,  the  ferry  right 
does  not  pass,  and  it  is  real  estate,  '^  and  subject  to  the  laws 
which  govern  really.**  (Bowmdn^s  Devieees  v.  Waihen/  2 
KeLean,  886,  888.)    ^  The  statute  of  Indiana  noogaizeg  the 
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right  of  proprietors  of  lands  on.  the' margin  of  the  ri^er,  and 
to  none  others  can  ferry  rights  be  granted,  and  it  is  supposed 
that  this  limits  the. right  to  the  grantee  of  the  soil.  But  this 
construction  cannot '  be  sustained.  By  the  statute  nothing 
more  could  have  been  intended  than  to  rescue  from  violation, 
the  right  of  the  riparian  proprietor.  This  right  is  appurte- 
nant to  the  soil ;  but  he  may  convey  it,  and  still  retain  the  fee 
in  the  land.  And,  by  such  conveyance,  the  grantee  holds  the 
right  which  the  statute  was  designed  to  protect  He  has  the 
use  of  the  soil  for  a  ferry  landing  and  for  ferry  ways,  so  far  as 
the  public  accommodation  is  concerned,  as  fully  and  com- 
pletely as  could  be  exercised  by  the  grantee  of  the  soil;  but 
for  no  other  purposes  has  he  a  right  to  enter  upon  the  soil. 
Kow  it  must  be  presumed  thac  the  right  thus  possessed  is  as 
much  within  the  policy  of  the  statute,  as  if  it  were  a  fee 
simple  in  the  soil.  Indeed,  it  is  within  the  letter  of  the  stat- 
ute. For  the  grantee  of  such  a  right  may,  in  the  strictest 
sense,  be  considered  for  all  the  purposes  of  the  ferry,  *  the 
proprietor  of  the  land  on  the  margin  of  the  river.'  This 
right,  as  before  remarked,  is  real  estate.  It  descends  to  heirs 
H&  such,  is  subject  to  dower,  and  to  all  the  incidents  of  real 
property."     (Id.  889,  390.) 

The  statutes  of  Rhode  Island  provide,  that:  "The  Asses- 
<4ors  of  taxes  in  the  several  towns,  in  assessing  taxes  for  real 
estate,  may  assess  the  same  either  upon  the  owners  of  the  real 
estate  or  upon  the  persons  who  hold  or  occupy  the  same." 
(Providence  Qua  Co.  v.  Thva-ber,  2  R  L  21.)  Under  this  pro- 
vision the  Providence  Gas  Company  was  assessed  fof  its  gas 
pipes  laid  in  the  streets  of  the  city,  valued  as  real  estate  at 
fifty  thousand  dollars  (Id.  15.)  The  gas  pipes  having  been 
permanently  attached  to  the  soil  and  united  to  the  easement  of 
the  company  in  the  land,  were  held  to  become  a  part  of  the 
realty  and  to  be  properly  taxed  as  real  estate.  The  Court 
say:  ''If  these  pipes  had  been  laid  in  the  land  of  an  indiyidnal 
by  parol  license,  they  would  not  become  fixtures  thereby. 
But  if  the  owner  had  granted  by  deed  the  right  in  fee  to  lay 
pipes  through  his  land,  they  would  be  fixtures  becauae  the 
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annexation  wonld  be  trnder  legal  title."  (Id.  23.)  After  some 
further  discussion  it  is  said :  ^  What,  then,  is  the  nature  of 
the  rigbt  which  plaintiffs  take  tinder  their  charter  f  We  think, 
when  exercised,  it  is  an  easement  —  an  incorporeal  heredita- 
ment, like  the  right  of  a  railroad  company  to  build  and  occupy 
their  road,  or  a  canal  company  their  canal,  under  the  provi- 
sions in  their  charter  which  grant  the  power  to  take  the  land 
upon  rendering  compensation  to  the  owners.''  (Id.  24.)  And 
again :  ^^  Eut  the  tax  has  not  been  assessed  upon  the  plaintiffs 
as  occupants  of  the  land  by  their  pipes,  etc.,  but  upon  their 
pipes  as  real  estate.  And  these  pipes,  being  annexed  to  the 
freehold,  and  the  gas  company  having  an  easement  in  fee,  or 
a  right  so  to  annex  and  use  them,  we  think  they  are  fixtures, 
and  rightfully  assessed  as  real  estate:''  (Id.  26;  see  also  cases 
cited.)  So,  also,  the  Providence  and  Worcester  Kailroad 
Company  owned  "  in  fee  an  easehient  in  certain  real  estate  in 
said  town,  said  estate  so  owned  by  said  company  being  the 
location,  sleepers,  rails  and  bridges,  etc.,  of  the  P.  and  W. 
Railroad,"  lying  within  the  limits  of  the  charter.  TTnder  the 
same  Act  this  property  was  assessed  as  real  estate,  and  the 
question  was,  whether  it  was  liable  to  be  assessed.  The  Court 
say:  "We  have  no  doubt  the  easement  of  the  plaintiffs  and 
their  rails,  sleepers,  bridges,  etc.,  are  real  estate,  and  subject 
to  taxation  within  the  decision  of  the  Court  in  the  case  of 
Providence  Oas  Co.  v.  Thurber,  unless  exempted  by  Sec.  28," 
etc.  The  property  was  held  not  to  be  exempt  under  that 
section,  and  properly  taxed  as  real  estate.  {Prov,  and  W.  R. 
R.  Co.  V.  Wright,  2  R..  L  462.)  So  in  New  York,  under  the 
general  statutes  requiring  "  all  real  and  personal  estate  "  to  be 
assessed  for  taxation  at  its  full  and  true  value,  land  occupied 
by  the  road,  the  superstructure  and  other  fixtures  arertaxed  as 
real  estate,  in  all  respects  like  other  lands.  (Alb.  and  Sch.  R. 
R.  Co.  Y.  Osbom,  12  Barb.  226 ;  Alb.  and  West  Stockbridge 
R*  B.  Co.  ▼.  Town  of  Canaan,  16  Barb.  247.)  The  same  is 
true  of  niinoia.  (Sang,  and  Mor.  B.  B.  Co.  y.  County  of  Mor- 
?«n,  14  HL  166.) 
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The  question  in  this  case^  also,  has  reference  to  a  species  of 
burdens  levied  for  local  purposes  under  the  taxing  power. 

A  turnpike  company  has  bui  an  easement  in  the  soil,  yet  it 
has  an  estate,  a  property  in  it,  which  can  no  more  be  taken 
for  the  use  of  a  railroad  without  compensation  than  the  inter- 
est in  the  soil  held  by  the  owner  of  the  fee.    When  a  raiboad 
crosses  a  turnpike,  compensation  must  be  made  to  the  turn- 
pike company.    In  a  case  of  assessment  for  damages  resulting 
from  the  crossing  of  a  turnpike  by  a  railroad,  Mr.  Justice 
Harris  speaks  of  the  interest  of  the  former  as  real  estate.    He 
says :  "  So  far  as  the  railroad  company  had  occasion  to  take  the 
real  estate  of  the  turnpike  company  so  far  they  were  bound  to 
make  compensation.*'     (Troy  and  B.  JB.  Co.  v.  North  Tpk.  Co. 
16  Barb.  106.)    So  a  railroad  company  which  exclusively  uses 
the  road  by  cars  propelled  by  steam  cannot  appropriate   a 
public  highway,  as  a  part  ot  its  road,  without  making  coni- 
pensation  to  the  owner  of  the  fee  of  the  land  upon  which  the 
highway  is  located.     This  is  imposing  a  new  burden  upon  it 
beyond  the  easement  already  acquired  by  the  public.    A  new 
estate  is  to  be  carved  out,  which  can  only  be  acquired  by  the 
railroad  company  by  contract  with  the  owner  of  the  fee,  or 
by  condemnation  and  payment  of  compensation  under   the 
right  of  eminent  domain.     (Williams  v.  W.  T.  0.  B.  Co.  16 
K  Y.  100;  Mahon  v.  N.  T.  Cent  B.  Co.  24  K  Y.  659; 
Wager  v.  Troy  Un.  B.  Co.  25  K  Y.  526 ;  Trustees  Pres.  8o. 
in  Watertqo  v.  Auh.  and  B.  B.  Co.  3  Hill,  569.)    In  the  first 
case  the  Court  says:  **  The  right  of  the  public  in  a  highway 
is  an  easement  and  one  that  is  vested  in  the  whole  public     Is 
not  the  right  of  a  railroad  company,  if  it  has  a  right  to  con- 
struct its  track  upon  the  road  also  an  easement?     This  can- 
not be  denied,  nor  that  the  latter  easement  is  enjoyed,  not  by 
the  public  at  large,  but  by  a  corporation,  because  it  wiU  not 
be  pretended  ihat  every  man  would  have  a  right  to  go  and 
lay  down  timbers  and  his  iron  rails  and  make  a  railroad  upon 
a  highway.    Here,  then,  are  two  easements,  one  vested  in  the 
public  and  the  other  in  the  railroad  company.     These  case- 
ments are  property,  and  that  of  the  railroad  company  is  valu- 
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able.''  (16  N.  T.  108.)  And  it  is  property  that  must  bs 
acquired  by  purchase  —  by  contract  with  the  owners  of  th« 
fee,  or  by  making  compensation  in  the  mode  prescribed  by  law 
in  the  exercise  of  the  right  of  eminent  domain.  The  sover- 
eign power  has  no  authority  to  convey  it  as  a  part  of  the 
franchise.  By  virtue  of  its  franchise  it  may  be  endowed  by 
the  sovereign  power  with  a  capacity  to  acquire  the  easement, 
hold  property  and  exercise  the  functions  with  which  it  is 
endowed;  but  it  is  beyond  the  power  of  the  Government 
itself  to  endow  it  with  the  easement  —  confer  upon  it  the 
property  —  the  interest  or  estate  in  the  lands  not  owned  or 
controlled  by  the  sovereign  power.  That  interest  is  property 
as  distinct  from  the  franchise^  and  must  come  through  pur- 
chase and  payment  of  the  consideration  like  any  other  prop- 
erty. Soy  also,  in  a  recent  case  in  New  York,  in  which  the 
power  of  the  corporate  authorities  of  New  York  City  to  author- 
ize certain  parties  to  construct  a  street  railroad  in  Broadway, 
the  character  of  the  rights  and  interests  of  street  railroad  com- 
panies was  involved.  In  speaking  of  the  resolution  author- 
izing the  parties  to  construct  the  road,  the  Court  say:  ^^  Upon 
its  acceptance  (if  valid^)  it  became  a  contract  between  two 
parties,  binding  each  to  the  observance  of  all  its  provisions. 
It  waff  something  more  than  a  mere  executory  contract 
between  the  parties.  H  amounted  also  to  an  immediate  grant 
of  an  interest,  and  it  would  seem  of  a  freehold  interest,  in  the 
soil  of  the  street  to  the  defendants.  The  rails,  when  laid, 
wotdd  become  a  part  of  the  real  estate,  and  the  exclusive  right 
to  maintain  them  perpetually  is  vested  in  the  defendants,  their 
successors  and  assigns.  *  ♦  ♦  The  title  to  the  rails,  when 
permanently  attached  to  the  land,  and  such  right  in  the  land 
as  may  be  requisite  for  their  perpetual  maintenance,  are  there- 
fore granted  to  the  defendants  by  the  resolution.  The  exclusive 
use  of  the  rails,  when  laid  for  the  purpose  for  which  they 
were  designed,  would  also,  as  I  think,  belong  to  the  defend- 
ants. Other  people  might  drive  across  them,  and  to  some 
extent  along  them,  with  ordinary  carriages,  but  they  w<ndd 
We  no  ri^t  to  ran  cars  upon  them  for  their  own  oanvenience 
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or  profit  Any  use  which  the  public  could  have  of  them,  not 
exercised  through  the  defendants'  franchise,  would  depend 
upon  the  fact  that  the  rails  would  not  entirely  exclude  from 
the  ground  they  might  occupy  the  character  of  a  public 
street"  {MUhau  v.  Sharp,  27  K  Y.  620-21.)  "  The  resolu- 
tion is  therefore  void,  for  the  reasons  that  it  purports  to  create 
a  franchise  which  the  Common  Council  had  no  power  to 
create;"  to  vest  in  {he  defendants  an  exclusive  interest  in  the 
streets  which  the  Common  Council  had  no  power  to  convey; 
and  to  divest  the  corporation  of  the  exclusive  control  over  the 
street  which  has  been  given  to  it  as  a  trust  for  the  use  of  the 
public,  and  which  it  is  not  authorized  to  relinquisL"  (lb. 
622.) 

Thus  it  appears,  that  the  appellant  has  acquired  an  interest 
in  the  soil  in  Kearny  street;  that  it  consists  in  the  location  of 
the  road  in  the  street,  its  right  to  lay  down  rails  and  attach 
them  to  the  soil,  and  to  run  its  cars  over  them  for  profit;  its 
right  to  the  exclusive  use  of  them  and  ;the  streets,  so  far  as  is 
necessary  for  the  purpose,  in  the  mode  prescribed;  that  this 
interest  is  property  —  an  interest  in  the  land  —  and  that  it  is 
real  estate,  and  the  rails  thus  laid  down,  attached  to  the  soil 
and  annexed  to  the  casement  became  themselves  a  part  of  the 
land  —  of  the  estate  of  the  company  —  and  that,  in  Aofe  States 
where  no  special  provision  is  made  for  taxing  this  species  of 
property  in  a  different  mode,  it  is  assessed  as  real  estate  in  the 
same  manner,  and  upon  the  same  principles,  as  land  —  as  if  the 
company  owned  the  land  itself  upon  which  the  track  is  laid 
to  the  extent  of  its  interest  in  it  The  interest  is  local  —  fixed 
to  the  particular  land,  the  particular  street  —  and  cannot  be 
enjoyed  beyond,  or  independent  of  that  fixed  locality.  It  is 
as  immovably  established  on  the  particular  portion  of  the 
earth  as  the  lot  occupied  by  stores  fronting  on  the  same  street, 
and  the  estate  in  the  one  can  no  more  be  enjoyed  away  and 
apart  from  its  fixed  locality  than  the  estate  in  the  other;  and 
the  right  of  the  street  railroad  company  to  the  exclusive  con- 
trol and  enjoyment  of  its  estate  in  the  soil  of  the  street  to 
the  full  extent  of  that  estate^  ia  at  perfect  as  the  right  of  die 
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lessee  or  owner  of  tbe  lot  fronting  on  the  sanie  street  to  con- 
trol and  enjoy  his  estate.  The  several  estates  are  substantially 
of  the  same  kind,  and  are  of  equal  dignity  before  the  law,  but 
one  is  larger,  more  extensive  than  the  other.  Practically, 
they  differ  only  in  the  quantity  of  interest,  not  in  quality. 

Secondly  —  The  first  point  being  established,  is  the  estate 
capable  of  being  enhanced  in  value  by  the  proposed  improve- 
ment; and  by  means  thereof,  can  any  substantial  benefit  accrue 
to  the  appellant?  Conceding  this  question  to  be  a  proper  one 
for  this  Court  to  determine,  it  seems  clear  that  it  must  receive 
an  affirmative  answer.  The  biisiness  of  the  appellant  is  the 
transportation  of  passengers  for  hire,  in  its  cars,  over  the 
street  railroad  running  through  the  entire  portion  of  the  street 
to  be  widened,  from  one  part  of  the  city  to  the  other.  These 
passengers  are  taken  up  at  all  points  along  the  line.  Its 
profits  depend  entirely  upon  the  amount  of  travel  over  the 
road.  As  the  travel  in  its  cars  increases  or  diminishes,  the 
profits  of  the  company  increase  or  diminish;  and  as  the  profits 
increase  or  diminish  the  value  of  the  easement —  the  estate  of 
the  company  in  the  street  traversed  by  its  cars,  and  upon 
which  its  ability  to  carry  and  thereby  acquire  any  profits  at  all 
depends  —  increases  or  diminishes.  Whatever  change  in  any 
particular  street^  therefore,,  will  increase  or  diminish  the 
travel  in  its  cars,  must,  directly,  in  the  same  ratio,  increase 
or  diminish  the  value  of  its  easement — its  estate  in  the  partic- 
nlar  street  in  which  the  change  is  made,  and  upon  which  such 
increase  or  diminution  depends.  It  is  contemplated  by  the 
projectors,  that  the  widening  of  Kearny  street  into  the  most 
spacious  avenue  of  the  city  irunning  in  that  direction  will 
make  it  the  great  thoroughfare  through  the  city  from  north 
to  south  —  the  direction  of  the  greatest  travel  —  and  greatly 
increase  the  business  imd  enhance  the  value  of  property  on 
that  street  It  must  be  presumed  that  the  results  contem- 
plated, to  a  considerable  eactent  at  least,  are  likely  to  be  real- 
ized; otherwise  there  would  be  nothing  to  justify  the  city 
and  the  property  holders  of  the  disttiot  to  be  asaeased  in  incur- 
vot: 
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ring  the  great  expense  of  the  improvement.  But  whether  the 
result  anticipated  will  be  realized  is  not  a  question  for  u&  The 
jurisdiction  and  the  dutj  to  determine  whether  the  public- 
wants  demanded^  and  whether  the  benefits  likely  to  result 
would  be  sufficient  to  justify  the  expenditure,  was  devolved 
by  law,  under  prescribed  restrictions,  upon  the  Board  of  Super- 
visors. That  question  they  have  determined.  If  the  benefits 
anticipated  accrue,  it  will  be  owing  to  the  fact  that  the  in- 
creased facilities  for  travel  and  business  on  the  widened  street 
will  attract  a  much  larger  number  of  people  into  that  thorough- 
fare. The  larger  the  population  of  a  city,  the  more  business 
of  one  kind  or  another  is  likely  ordinarily  to  be  transacted; 
and  the  larger  the  number  of  people  travelling  through  a  busi- 
ness street,  the  larger  the  number  likely  to  stop  and  do  busi- 
ness on  that  street.  The  more  business  there  is  transacted  on 
a  given  street,  the  more  desirable  a  locafton  on  the  street  will 
be,  and  the  greater  the  rent  such  a  location  will  conunand; 
and  the  greater  the  rent  a  given  lot  will  command,  or  the 
greater  profit  its  use  will  afford,  the  more  valuable  will  the 
lot,  or  any  estate  in  it  be.  The  same  principles  must  operate, 
and  in  precisely  the  same  manner,  to  affect  the  value  of  the 
estate  of  the  appellant  in  its  easement  on  Kearny  street  The 
more  people  travelling  and  frequenting  Kearny  street,  the 
greater  the  number  likely  to  ride  in  the  company's  cars,  and 
the  greater  its  profits  are  likely  to  be  —  the  more  valuable  the 
use  of  the  street,  and  consequently  the  more  valuable  appel- 
lant's estate  in  it  upon  which  its  profits  depend.  And  this 
enhanced  value  —  these  benefits  —  as  clearly  accrue  through 
its  estate  in  the  location  in  the  street,  as  the  benefits  accruing 
to  the  owners  of  lots  bordering  on  the  street  result  from  their 
estate  in  the  particular  locality.  Without  this  easement  in  the 
street  the  increased  profits  could  not  accrue.  The  appellant 
then  has  an  estate  in  the  street,  in  respect  of  which  substantial 
benefits  will,  or  at  least  are  likely  to  accrue  from  the  contem- 
.  plated  improvement;  and  it  is  liable  to  bo  fissessed  for  these 
benefits  in  the  same  maimer  a^  the  owners  of  other  property 
in  respect  of  which  they  in  like  manner  receive  benefits. 
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Thirdly  —  Does  the  statute  prescribe  or  authorize  a  differ- 
ent rule  of  apportdonment  of  the  expenses  of  the  work  with 
respect  to  appellant  and  other  companies  and  corporations, 
from  that  applied  to  owners  of  land  within  the  district  deemed 
benefited? 

Appellant  insists  that  it  does;  that  the  owners  of  lands  are 
to  be  assessed  in  the  ratio  of  benefits  received,  while  companies^ 
like  the  appellant,  are  to  be  assessed  arbitrarily  in  the  dis- 
cretion of  the  Commissioners,  as  to  them  shall  seem  equitable 
and  just,  without  reference  to  benefits  likely  to  accrue,  and 
that  the  Act  is,  in  this  particular,  unconstitutional.  In  con- 
struing statutes  the  object  to  be  accomplished  by  the  Act 
is  to  be  ascertained,  and  its  provisions  considered,  and  so  con- 
strued, if  possible,  that  all  its  parts  may  have  effect  and  operate 
harmoniously  to  effectuate  that  object  In  view  of  this  prin- 
ciple^  let  us  examine  the  statute  under  which  this  proceeding 
13  had.  Section  one  authorizes  the  Board  of  Supervisors  to 
open,  widen  and  improve  streets,  etc.,  and  take  private  lands 
for  the  purpose,  etc,  and  provides  that  for  that  purpose  "  they 
shall  enter  in  their  minutes  a  resolution  or  ordinance  declar- 
ing such  determination,  containing  a  description  of  the  lands 
deemed  necessary,  and  also  of  that  part  or  portion  of  said  city 
and  county,  and  those  railroad  companies  and  corporations,  if 
any,  which  they  judge  will  be  benefited  by  said  improvement 
and  which  ought  to  bear  the  expense  thereof.''  (Laws  1864, 
p.  347.)  After  an  estimate  of  the  expense  has  been  made  and 
reported 'by  the  proper  officers,  if  the  Board  determine  to  pro- 
ceed with  the  improvement,  they  are  to  pass  an  ordinance, 
"  declaring  such  determination,  containing  a  description  of  the 
land  deemed  necessary  to  be  taken  therefor,  and  also  that  por- 
tion of  the  said  city  and  county,  and  those  railroad  companies 
and  corporations,  if  any,  which  will  be  benefited  by  said  im- 
provement, and  upon  which  the  expense  thereof  is  to  be 
asseased.'^    (Id.  848,  Sec  2.) 

If  all  the  required  lands  are  purchased,  and  the  whole  city 
and  county  ia  deemed  benefited,  and  the  expense  directed  to 
be  aaaeBsed  on  the  whole  dty  vnd  county,  then  the  expenses 


51« 


Appeal  of  K  B;  &  M:  It  IL  Gow        [Sup.  Ot 


opinion  of  tbe  Court  —  &iwyer,  ^. 


are  to  be  assessed  upon  all  the  taxable  property  of  the  cit] 
and  county,  and  are  to  be  included  in  the  general  assessmen 
roll  like  other  taxes.  (Sec  3.)  The  fourth  section  directs  i 
map  to  be  made  designating  "  the  part  and  portion  of  the  saic 
city  and  county,  the  corporations  and  companies  as  aforesaid 
declared  to  be  benefited  by  the  same  and  to  be  assessed  there 
for,"  etc. 

If  it  be  assessed  upon  a  part  of  fiaid  city,  etc.,  a  notia 
designating  "  the  portion  of  said  city  and  county,  corporations 
and  companies  so  declared  to  be  benefited,"  stating  that  the 
expense,  etc.,  "will  be  apportioned  and  assessed  upon  the 
owners  and  occupants  of  houses,  lots,  and  other  real  estate^ 
corporations  and  companies  to  be  benefited  thereby,  is  to  be 
served  upon  each  of  aforesaid  corporations,  companies,  own- 
ers," etc.  Sec.  5.)  Commissioners  are  to 'be  appointed, 
sworn,  etc.,  to  appraise  the  damages  sustained  by  taking 
lands,  etc.,  "  and  assess  the  whole  amount  of  such  damages 
upon  all  the  owners  and  occupants  of  lands  and  houses  within 
the  territory  deemed  by  the  resolution  of  the  Board  of  Super- 
visors to  be  benefited  by  such  improvement,  as  near  as  may  be 
in  proportion  to  the  benefits  which  each  shall  be  deemed  to 
acquire  by  the  making  thereof;"  provided  that  when  any 
street  occupied  or  used  by  the  track  of  a  railroad  company  is 
to  be  altered  or  widened,  "  it  shall  be  lawful  for  the  Commis- 
sioners appointed  as  in  this  Act  provided,  and  whose  duty  it 
may  be  to  make  a  just  and  equitable  assessment  of  the  whole 
amount  of  costs^  damages  and  expenses  of  such  altering  or 
widening  among  the  owners  of  all  the  lands  and  real  estate 
intended  to  be  benefited  thereby,  to  assess  such  portions  of 
such  costs  and  damages  and  expenses  upon  the  corporation  or 
company  owning  or  using  said  railroad  track  as  shall  to  them 
seem  equitable  and  just,  and  such  assessment  shall  be  a  lien," 
etc.  (Sec.  7.)  And  the  sixteenth  section  provides  that  "  The 
expenses  of  any  public  improvement  herein  authorized  shall 
be  defrayed  by  assessment  on  the  owners  and  occupants  of 
houses  and  lands,  corporations  and  companies  that  may  be 
benefited  thereby.^    These  are  die  only  provuions  affecting 
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the  question  now  in  hand.  Now  what  is  the  object,  the  lead- 
ing idea  running  through  all  these  provisions  with  reference 
to  the  pajrment  of  the  expenses  of  improvements  of  the  kind 
indicated?  Manifestly  that  those  who  receive  the  benefits 
shall  pay  the  expenses  of  the  work.  Benefits  received  is  the 
basis,  and  the  only  basis,  upon  which  the  assessment  for  ex- 
penses is  to  rest,  and  be  apportioned.  If  the  improvement 
is  of  so  important  and  beneficial  a  character  to  the  whole  city 
and  county  as  in  the  opinion  of  the  Board  of  Supervisors  it 
ought  to  be  a  charge  upon  the  city  and  county,  all  the  taxable 
property  in  the  county  is  to  be  assessed,  and  the  assessment 
is  to  go  upon  the  general  assessment  roll  of  the  city  and 
county.  But  if  the  benefits  are  mostly  local,  and  limited  to 
but  a  portion,  then  the  expenses  are  to  be  assessed  upon  the 
owners  and  occupants  of  the  lands,  and  such  railroad  corpora- 
tions and  companies  as  are  deemed  benefited,  and  none  other. 
A  provision  for  an  assessment  upon  the  owners  of  lands,  cor- 
porations and  companies  benefited,  necessarily  implies  that  it 
shall  be  in  the  ratio  of  the  benefits.  No  other  mode  of  appor- 
tionment of  assessment  for  benefits  would  be  "  equitable  and 
just.^  Whenever,  throughout  the  Act,  owners  of  lands  and 
corporations  are  mentioned  in  the  same  paragraph  in  connec- 
tion with  the  terms  "  assessment "  and  "  benefits,"  these  terms 
apply  to  both  alike;  and  in  the  proviso  of  the  seventh  section, 
where  owners  of  land  and  companies  are  mentioned  again  in 
the  same  paragraph,  and  the  phraseology  is  changed,  the  tenns 
"  just  **  and  "  equitable  **  are  used  with  reference  to  both.  "  It 
shall  be  lawful  for  the  Commissioners  ♦  ♦  ♦  whose  duty 
it  nuiy  be  to  make  a  just  and  equitable  assessment  [not  in 
terms  as  assessment  in  proportion  to  benefits]  *  *  among 
the  owners  of  all  lands  and  real  estate  intended  to  be  bene- 
fited thereby,  to  assess  such  portions  of  such  costs  *  *  upon 
the  corporation  or  company  owning  or  using  said  railroad 
track  as  shall  to  them  seem  just  and  equitable."  The  Legis- 
lature, in  the  first  part  of  thia  provision,  speaks  of  the  duty 
of  the  Commissionera  ''to  make  a  just  and  equitable  assess- 
ment'* iflkong  the  ownei»  of  landa  to  be  b^Defited.    But  it 
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is  nowhere  else  provided  in  the  Act  in  express  terms,  tliat 
they  shall  make  a  ^'  just  and  equitable ''  assessment  among  the 
owners  of  the  lands  to  be  benefited,  but  in  the  body  of  the 
section  preceding  the  proviso,  it  is  expressly  provided  that 
they  "shall  apportion  and  assess  the  whole  amount  ♦  ♦  ♦ 
upon  the  owners  and  occupants  of  lands  and  houses  ♦  ♦  * 
as  near  as  may  be  in  proportion  to  the  benefit  which  each 
»hall  be  deemed  to  acquire  by  the  making  thereof  This  is 
the  rule  of  apportionment  expressly  prescribed,  and  yet  in  the 
proviso  to  the  same  section  the  Legislature  speaks  of*  "  the 
Commissioners,  whose  duty  it  may  be  to  make  a  just  and 
equitable  assessment  among  the  owners  of  all  the  lands  and 
real  estate  intended  to  be  benefited  thereby.**  The  duty  ia 
prescribed  in  the  body  of  the  section  in  the  language  before 
cited.  These  two  clauses  cannot,  therefore,  be  construed  as 
indicating  two  different  principles  of  assessment  to  be  applied 
to  the  same  parties,  the  owners  of  lands;  for  that  would  make 
them  inconsistent.  The  two  forms  of  eixpression,  then,  were 
used  by  the  Legislature  as  synonymous,  and  that  body  has 
itself  defined  the  terms  "just  and  equitable,'*  as  used  in  the 
Act,  to  be  "as  near  as  may  be  in  proportion  to  the  benefits 
which  each  shall  be  deemed  to  acquire  by  the  making  "  of  the 
improvement;  and  having  defined  these  terms,  there  is  no 
reason  to  suppose  that  the  same  words  transposed  —  "  equitable 
and  just**  —  used  in  the  same  paragraph,  in  connection  with 
the  same  subject  matter,  as  applied  to  the  owner  of  a  street 
railroad,  were  used  in  a  different  sense,  and  a  sense,  too,  not 
in  harmony  with  the  general  idea  and  object  so  repeatedly 
and  prominently  presented  in  all  the  other  provisions  of  the 
Act.  We  think,  upon  a  reasonable  construction  of  the  Act, 
the  only  principle  of  apportionment  authorized  is  according  to 
the  ratio  of  the  benefits  received  —  that  this  principle  of  appor- 
tionment applies  to  railroad  corporations  and  companies  as 
well  as  to  owners  of  lands  deemed  benefited.  The  principle 
of  apportionment  prescribed  is,  therefore,  xmif orm  and  not 
liable  to  the  constitutional  objection  suggested. 

It  will  be  observed  that  I  have  thus  far  confined  tihe  trgu 
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ment  to  the  questioii  as  to  whether  the  statute  prescribes  a 
unifarm  rule  of  apportioning  the  amount  to  be  raised  from  the 
owners  of  the  property  benefited  —  whether  the  proper  prin- 
ciple is  adopted  by  the  statute  for  ascertaining  the  proper 
amount  which  should  be  paid  by  the  North  Beach  and  Mis- 
sion Bailroad  Company^  appellant  in  this  preceding.  Thd 
only  questions  necessary  to  be  determined  on  this  appeal  are^ 
whether  the  appellant  is  liable  to  be  assessed  at  all,  and,  if  so, 
whether  thfe  proper  amount  has  been  apportioned  to  it  We 
have  in  this  case  nothing  to  do  with  the  remedy  for  collecting 
the  amount  which  it  ought  to  pay  — whether  it  is  too  broad 
or  too  narrow,  or  whether  any  means  at  all  have  been  pro- 
vided for  enforcing  payment  is  not  a  question  in  this  case.  The 
plause  of  section  seven,  that  such  ^  assessment  shall  be  a  lien 
npon  any  property  of  said  corporation  or  company  in  said 
city  and  county,  and  may  also  be  enforced  in  the  same  man- 
ner as  the  assessment  upon  owners  of  lands  and  real  estate 
intended  to  be  benefited  thereby,*^  has  no  bearing  upon  any 
question  involved  in  this  appeal,  and  it  is  unnecessary  to  dis-* 
cuss  the  suggestions  made  in  reference  to  it.  This  has  refer- 
ence to  the  remedy.  It  may  be  conceded,  for  the  purpose  of 
our  decision,  that  it  is  incompetent  for  the  Legislature  to 
make  the  amount  a  lien  upon  the  personal  property  of  appel- 
lant, or  any  of  its  property  outside  of  the  district  determined 
to  be  benefited,  and  that  the  Legislature  has  failed  to  suffi- 
ciently provide  for  enforcing  payment  against  the  franchise 
of  the  company  so  far  as  it  embraces  any  rights  or  interests  in 
Kearny  street;  for  these  questions  only  go  to  the  remedy, 
and  do  not  in  any  way  affect  the  rule  or  principle  prescribed 
by  which  the  amount  which  the  company  ought  to  pay  is  to 
be  ascertained.  If  the  Legislature  has  adopted  an  improper 
remedy,  or  fails  to  make  any  valid  provision,  adequate  or  other- 
wise, to  enforce  payment  of  the  amount  properly  assessed, 
w  imposed  a  lien  upon  property  exempt  under  the  Oonstitu- 
.tion,  it  may  remedy  the  defect  or  failure  by  further  legislation 
on  that  point;  but  it  in  no  way  affects  the  question  as  to  the 
tmoQBt  which  Might  «D  be  pdd  involved  on  this  appeal    This 
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must  be  so  from  the  nature  of  things^  and  ao  are  the  authori- 
ties, so  far  as  any  bearing  upon  the  point  have  fallen  under 
our  notice.  A  question  involving  a  similar  principle  arose  in 
People  V.  Lawrence,  36  Barb.  181,  where  an  assessment  of  the 
sum  of  one  himdred  and  twenty-five  thousand  dollars  was  made 
upon  the  property  holders  of  the  district  benefited,  to  pay 
the  Long  Island  Railroad  Company  for  a  surrender  of  its 
right  to  use  steam  on  the  portion  of  its  road  in  the  said  dis- 
trict The  Court  say:  ''This  assessment  may  be  valid, 
although  the  machinery  intended  for  its  collection  may  fail. 
*  *  *  But  an  objection,  constitutional  or  other,  to  the 
means  which  the  Act  gives  for  the  collection  of  the  assess^ 
ment,  is  not  necessarily  an  objection  to  the  assessment  itself. 
We  should  not  reverse  the  proceedings  of  the  Commissionera 
if  the  statute  provided  no  mode  for  the  collection  of  their 
assessment,  and  we  cannot  be  asked  to  do  so  because  it  gives 
a  remedy  for  that  purpose  which  is  ineffectual,  or  even  uncon- 
stitutional" (181.)  So  here  the  Commissioners  only  deter- 
•mined  the  amoimts  —  the  portion  of  the  whole  —  which  ought 
to  be  paid  respectively  by  the  appellant  and  the  several  owners 
of  land  benefited.  They  have  nothing  to  do  with  liens,  the 
means  of  enforcing  payment  or  with  consequences;  and  all 
we  can  do  is  to  review  their  action  and  the  order  of  the  County 
Court  confirming  it,  and,  if  no  error  ia  found  in  the  apportion- 
ment, the  order  must  be  affirmed. 

Fourthly — Did  the  Conunissioners  apportion  the  amount 
among  the  owners  of  lands  and  the  appellant  according  to  the 
benefits  received  by  each  ? 

There  is  nothing  in  the  record  to  show — and  we  have  no 
reason  to  suppose  —  they  did  not  The  Act,  as  we  have  seen, 
upon  a  reasonable  and  proper  oonstruction,  requires  the  appor- 
tionment to  be  so  made.  Such,  we  think,  would  be  the  con- 
struction that  practical  busineaa  men,  at  all  competent  to 
perform  the  duties,  would  put  upon  it;  and  we  have  no 
doubt  that  the  CommissionerB  so  construed  it  The  County. 
Court  so  construed  the  Aet^  as  the  reeord  datrlj  shows;  and 
the  seventh  aectioi^  requires  the  CaimiiadeMsn  '^iii  ease  of 
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any  controversy,  or  doubt  respecting  any  legal  principle 
inyolyed  in  their  proceedings,  or  in  any  determination  to 
be  made  by  them,"  to  apply  to  the  County  Court  for  instruc- 
tions. If  they  had  any  doubt —  and  they  could  scarcely  have 
adopted  a  different  principle  of  apportionment  with  respect  to 
appellant,  without  some  doubt  —  they  must  have  called  upon 
the  County  Court,  and  have  received  instructions  in  accord- 
ance with  the  construction  given  the  statute  by  the  County 
Court  and  herein  approved  by  us.  These  proceedings  were 
under  the  supervision  of  the  County  Court,  and  a  part  of  the 
proceedings  of  the  Court.  Besides,  we  cannot  presimie  that 
the  Commissioners  gave  an  erroneous  construction  to  tlie  Act 
and  adopted  a  principle  different  from  that  prescribed.  We 
might  as  well  presume  that  they  adopted  some  principle  other 
than  that  prescribed  in  apportioning  the  amounts  upon  the 
owners  of  lands.  Error  must  be  affirmatively  shown  by  the 
party  relying  upon  it  The  County  Court  and  the  Commis- 
sioners had  jurisdiction  to  perform  the  various  duties  assigned 
to  them  respectively  by  the  provisions  of  the  Act;  and  sec- 
tion twenty-one  provides  that  "  all  presumptions  attaching  to 
the  proceedings  of  Courts  of  general  jurisdiction  shall  apply 
to  the  proceedings  had  in  the  said  County  Court  under  the 
provisions  of  this  Act**  "  Such  jurisdiction  shall  be  deemed 
to  attach  upon  the  filing  in  the  said  County  Court  of  the  pro- 
ceedings, maps,  affidavits  and  certificates  mentioned  in  the 
sixth  section,"  etc  (Sec  21.)  All  subsequent  proceedings, 
mcluding  appointment  of  Commissioners,  their  acts  performed 
and  report  made  under  the  direction  and  supervision  of  the 
Court,  are  "  proceedings  had  in  said  County  Court  under  the 
provisions  of  this  Act,"  and  are  embraced  in  the  presump- 
tions referred  to  in  the  clause  dted.  This  being  so,  as  in 
Courts  of  general  jurisdiction,  the  presumptions  are  all  in 
favor  of  the  validity  of  the  proceedings  — that  every  necessary 
act  was  correctly  and  legally  performed.  The  statute  nowhere 
requires  the  ConuniflsionerB  to  expressly  or  affirmatavely  state 
that  they  apportioned  the  amounta  acoonOng  to  the  benefits. 
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The  provision  is:  "They  shall  also  in  such  report  specify,  in 
the  form  prescribed  by  law  for  assessment  rolls  in  said  City 
and  County  of  San  Francisco,  the  sums  of  money  which  each 
and  every  owner  or  occupant  of  houses  and  lands,  corporation 
or  company  deemed  to  be  benefited  by  such  improvement, 
whether  known  or  unknown,  as  aforesaid,  should  pay  toward 
the  expenses  of  making  the  same,''  etc  (Sec.  8.)  The  amoimt 
to  be  paid  —  not  the  mode  of  arriving  at  the  amount  —  is  to  be 
specified.  The  mode  is  prescribed  by  law,  and  is  already 
known,  and  it  is  presumed  that  that  mode  will  be  followed. 
The  report  of  the  Commissioners  of  the  amount  assessed  upon 
owners  of  lands,  in  the  several  appeals  to  this  Court  in  the 
same  proceedings,  shows  the  amount  assessed  upon  each 
owner,  but  does  not  state  expressly  that  it  was  apportioned 
according  to  the  benefits;  and  we  nught  as  well  presume  in 
those  cases,  as  in  this,  that  they  adopted  some  other  principle 
than  that  prescribed  by  statute.  H  a  wrong  principle  was 
adopted,  the  appellant  had  an  opportunity  to  show  it  on  his 
objections  to  the  report  before  the  County  Court,  and  to 
*'take  proof  in  relation  thereto."  (Sec.  9.)  His  counsel 
made  the  objection,  but  offered  no  proof  to  sustain  it,  and 
undoubtedly  for  the  reason  that  there  was  no  foundation  for 
the  objection.  His  only  hope,  doubtless,  was,  in  establishing 
a  different  construction  of  the  statute —-^  the  principal  point 
argued  here.  However  this  may  be,  the  presumptions  are  in 
favor  of  the  correct  action  of  the  Court  and  Commissioners, 
and  the  validity  of  the  proceedings.  The  burden  of  affirma- 
tively showing  that  some  error  vititiating  the  apportionment 
intervened  rests  upon  the  appellant,  and  he  has  presented 
nothing  in  the  record  showing  error  in  this  respect. 

But  one  case  (State  v.  OUy  of  Newark,  3  Butch,  186,)  has 
been  called  to  our  attention  that  appears  in  any  respect  to 
conflict  with  the  views  here  expressed,  and  the  conflict  is 
apparent,  only,  rather  than  real;  for  the  case  is  clearly  distin- 
guishable. By  the  provisions  of  an  Act  to  incorporate  the 
City  of  Newark,  passed  io-  1886,  the  Conmum  Counsel  was 
antiioruEed  to  open,  widen  and  improve  streets  and  assess  the 
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expenses  '^  among  the  owners  and  occupants  of  all  the  houses 
and  lots  intended  to  be  benefited  thereby,  in  proportion,  as 
nearly  as  may  be,  to  the  advantages  each  shall  be  deemed  to 
acquire,"  to  be  assessed  bj  five  freeholders  appointed  by  the 
Common  Coimcil.  (Elmer's  Dig.  666.)  Nothing  is  said  about 
nilroads  or  railroad  companies*  In  1854  a  supplementary 
Act  was  passed  containing  a  single  section  relating  to  rail- 
roads alone,  which  provides  that  whenever  any  street  in  New- 
ark, occupied  or  usied  by  the  track  of  any  railroad  is  altered 
or  widened  for  convenience  of  public  travel  under  the  Act  to 
incorporate  the  city,  it  should  be  lawful  for  the  Commissioners 
appointed  imder  that  Act ''  to  assess  such  portion  of  said  dam- 
ages and  expenses  upon  the  corporation  or  company  owning 
or  using  said  railroad  tract:,  as  to  them  should  seem  equitable 
ind  just,''  eta     (Laws,  N.  J.,  1854,  p.  895.) 

The  section  is  in  very  nearly  the  same  language  as  the  second 
proviso  to  the  seventh  section  of  our  Act;  but  it  does  not  stand 
in  the  same  relations  to  other  provisions  making  benefits  re- 
ceived the  basis  of  apportionment,  as  the  proviso  in  our  Act 
does.  This  section  authorizes  a  portion  of  the  expenses  to 
be  assessed  upon  the  company  owning  the  road,  the  track 
of  which  is  laid  in  the  portion  of  the  street  widened,  whether 
the  company  is  benefited  or  not.  There  is  nothing  in  the 
original  or  supplemental  Act  directing  a  portion  of  the  ex- 
penses to  be  assessed  upon  such  railroad  companies  as  are 
benefited.  This  is  not  the  test,  but  the  fact  of  the  track  being 
laid  in  the  street  widened  is  the  teat,  and  the  only  test,  by 
which  it  is  to  be  determined  whether  the  company  shall  be 
assessed  or  not.  Such  is  the  language  of  the  Act,  and  so, 
whether  right  or  wrong,  the  Supreme  Court  of  New  Jersey 
construe  it.  Our  Act  is  diflFerent.  Owners  of  houses  and  lota 
and  owners  of  railroads  are  mentioned  together  throughout  the 
Act  Railroad  companies  are  not  to  be  assessed  at  all  unless 
benefited.  This  is  the  test  The  first  step  to  be  taken  by  the 
Board  of  Supervisors  is  to  ascertain  and  determine  by  resolu- 
tion what  portions  of  the  city  and  what  "  railroad  companies 
ttd  eorporationsy  if  any,''  will  be  benefited.     (Sees.  1,  2,  6, 
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etc.)  And  "the  expense  of  any  public  improvement  herein 
authorized  shall  be  defrayed  by  assessment  on  the  owners  and 
occupants  of  houses  and  lands,  corporations  and  companies, 
that  may  be  benefited,"  (Sec  16.)  Benefits  constitute  the 
test. 

In  The  State  v.  Newark,  an  assessment  to  pay  the  expense  of 
"Widening  Market  street  was  made  upon  the  owners  of  the  lots 
benefited,  and  on  the  New  Jersey  Kailroad  and  Transportation 
Company.  Of  the  amount  to  be  raised,  one  thousand  two 
hundred  fifty  dollars  for  houses  and  lots  owned  by  the  railroad 
company,  and  eighteen  thousand  dollars  on  account  of  the 
railroad  track  laid  in  the  street  and  used  by  the  company. 
The  assessment  as  to  the  houses  and  lots  was  affirmed,  and 
that  as  to  the  railroad  track  held  invalid.  The  railroad  in  that 
case  was  not  a  street  railroad  for  the  accommodation  of  city 
passengers,  bnt  a  railroad  for  the  transportation  of  passengers 
and  freight  between  distant  cities  by  means  of  trains  of  cars 
propelled  by  steam.  It  may  well  be  that  such  a  railroad,  or 
the  easement  and  estate  held  by  the  company  in  the  street 
would  not  be  enhanced  in  value,  or  its  profits  increased  by  the 
widening  of  the  streets  of  a  town  or  city  which  it  enters,  or 
through  which  it  passes,  and  that  the  corporation  as  the  owner 
of  such  road  would  not  be  benefited  by  the  improvement. 
Indeed,  it  is  difficult  to  see  how  it  could  be  benefited  in  any 
sense  other  than  any  individual  who  has  occasion  to  pa^ 
through  the  street.  It  is  very  different  from  a  street  railroad 
designed  to  take  np  passengers  at  every  point  on  its  route,  the 
profits  of  which  depend,  wholly  or  largely,  upon  the  number  of 
persons  who  frequent  the  street,  and  by  reason  thereof  have 
occasion  to  use  its  cars.  And  it  was  on  the  ground  that  tho 
railroad  could  not  by  possibility  be  benefited,  and  was  not 
required  by  the  Act  of  New  Jersey  to  be  benefited,  in  order  to 
subject  it  to  assessment,  and  was  not  in  fact  assessed  by  the 
Commissioners  according  to  benefits,  that  the  portion  assessed 
upon  the  company  in  respect  of  the  road  was  held  invalid. 
The  Chief  Justice  says:  **  The  assessment  is  not  required  to  be 
made  with  any  regard  to  the  benefit  the  improvement  mar 
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confer  upon  the  companj.  From  all  that  appears,  the  assess- 
ment may  have  been  graduated  by  a  regard  to  the  ability  of 
the  company  to  pay  —  to  the  value  of  its  stock  —  or  to  the 
amount  of  travel  that  passed  through  the  street  upon  the  rail- 
road. It  does  not  appear  that  the  improvement  added  any 
value  to  the  road  itself^  or  to  the  stock  of  the  company."  (3 
Dutch.  191.)  After  further  argument  to  show  that  the  com- 
pany could  not  be  benefited,  the  Chief  Justice  adds:  ''  It  is 
made  for  a  public  purpose,  and  confers  no  special  benefits 
upon  the  property  of  the  company.'^  The  other  opinion 
in  the  case  adopts  the  same  general  line  of  argument,  and 
after  stating  that  the  Conmiissioners  did  not  find  the  company 
to  be  benefited,  closes  that  branch  of  the  case  as  follows:  ^^  In 
any  other  light  than  as  a  tax  for  the  purposes  of  the  muni- 
cipal government,  this  assessment  is  simply  the  taking  of  a 
sura  of  money  from  the  railroad  company  for  public  use^  with- 
out even  the  pretense  of  compensations  Ab  a  tax  it  is  a  bur- 
den, and  does  not  come  within  the  reason  of  the  Patterson 
Case,  or  of  the  other  cases  like  it  [that  is  to  say,  it  is  not 
assessed  for  benefits,  or  in  any  other  recognized  prindples  of 
apportionment];  and,  in  either  aspect,  it  is  an  exercise  of 
power  forbidden  by  the  Constitution.*'  (lb.  195.)  Thus  the 
decision  is  based  on  the  ground  that  the  statute  of  New  Jersey 
did  not  require  the  assessment  on  the  railroad  company  to  be 
made  on  the  basis  of  benefits;  that  it  was  not  in  this  instance 
so  assessed  in  fact;  that  the  company  was  not  and  could  not 
be  benefited  by  the  work;  that  regarded  as  a  tax  it  was  not 
apportioned  on  any  admissible  principle;  or  regarded  as  tak- 
ing private  proper^  for  public  use,  it  was  without  compen- 
sation. 

In  the  present  case  the  statute  requires  the  expense  to  be 
assessed  upon  the  owners  of  houses  and  lands,  and  railroad 
companies  to  be  benefited.  The  record  affirmatively  shows 
that  the  Board  of  Supervisors  determined  that  the  appellant 
would  be  benefited,  and  it  is  manifest  that  it  may  be  very 
largely  benefited  by  the  improvemeni.  The  assessment,  as  we 
have  held,  mnat  W  regarded  as  made  according  to  benefits, 
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and  the  case  is  clearly  distinguishable  from  the  one  in  New 
Jersey.    , 

Lastly  —  Because  the  Act  provides  that  the  assessment  shall 
be  a  lien  upon  all  the  property  of  the  corporation  in  the  City 
and  County  of  San  Francisco^  it  is  said  that  this  is  in  effect 
levying  a  tax  upon  all  the  properly  of  the  corporation,  whether 
in  the  district  benefited  or  not,  and  makes  it  general  taxation 
and  not  assessments  for  benefits,  and  for  this  reason  the  Act  is 
unconstitutional  and  void.  We  have  before  seen  that  it  is 
unnecessary  to  determine  the  question  raised  on  this  appeal, 
for  the  reason  that  it  has  nothing  to  do  with  the  amount  that 
ought  to  be  paid  by  the  company,  but  only  relates  to  the 
remedy  for  collecting  it  The  remedy  may  be  too  broad  or 
too  narrow,  inadequate,  or  even  unconstitutional  in  whole  or 
in  part,  and  yet  the  apportionment  be  valid  —  the  amount  that 
ought  properly  to  be  paid,  properly  determined. 

Bnt  if  it  were  necessary  to  determine  the  question  now,  I 
am  clearly  of  the  opinion  that  the  objection  is  untenable  for 
reasons  which  will  be  found  fully  stated  in  my  opinion  in  Tay- 
lor V.  Palmer,  81  Cal.  666,  and  which  it  is  unnecessary  to 
repeat  here* 

The  points  considered  are  the  ones  mainly  relied  on  by 
appellant  to  revei'se  the  order  of  confirmation.  There  are 
some  other  points  of  minor  importance  made  in  the  briefs,  but 
we  think  they  are  untenable,  for  reasons  sufficiently  stated  in 
the  opinion  of  the  County  Judge,  and  we  will  not  extend  this 
opinion  by  discussing  them  further. 

We  think  the  order  confirming  the  report  of  the  Commis- 
sioners should  be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Sattdbhson  delivered  the  following  dissenting 
opinion,  in  which  Mr.  Justice  Ehodes  concurred. 

The  principal  question  made  in  this  case  relates  to  the  con- 
stitutionality of  the  Act  under  which  it  arose  —  it  is  repugnant 
to  the  eleventh  section  of  the  First  Article  of  the  Constitution 
which  provides  that  ^  all  laws  of  a  general  nature  shall  have 
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a  Tmifonn  operation  f '  I  think  it  is,  and  am  therefore  of  tli6 
opinion  that  the  efntire  Act  is  null  and  void,  and  consequently 
that  all  the  proceedings  which  ha\e  been  taken  under  it,  for 
the  purpose  of  improving  Kearny  street,  are  also  mill  and 
voii 

That  the  statute  is  a  general  law,  within  the  meaning  of 
that  clause  of  the  Constitution  to  which  I  have  referred,  is 
not  disputed  (Smith  v.  the  Judge  of  the  Twelfth  Judicial  Dis- 
trict, 17  Cal.  554;  French  v.  Teschemdker,  24  Cal.  518 ;  Bovr- 
land  V.  Hildreth,  26  Cal.  257.)  Being  a  general  law,  does  it 
operate  uniformly  upon  all  classes  of  persons  upon  whom  it 
operates  at  all  ? 

There  are  two  classes  upon  which  it  operates  —  one  consist- 
ing of  the  owners  and  occupants  of  houses,  lots,  and  lands, 
and  the  other,  of  railroad  companies  or  corporations.  (Sec 
7.)  Does  it  operate  in  the  same  manner  upon  the  latter  as 
upon  the  former!    I  think  not 

As  to  the  former  it  provides  that  the  Board  of  Supervisors 
shall  designate  what  houses,  lots  and  lands^  in  their  judg- 
ment, will  be  benefited  by  the  improvement  of  the  street,  and 
that  the  owners  and  occupants  thereof  shall  be  taxed,  for  the 
purpose  of  paying  the  cost  of  the  improvement,  in  proportion 
to  the  benefit  which  will  result  to  theiir  houses,  lots,  and 
lands  from  the  improvement  (Sec  7;)  and  that  when  thus 
ascertained  such  tax  shall  become  a  lien  upon  the  houses,  lots, 
and  lands  so  designated  (Sec  15,  subd.  5.) 

As  to  the  latter  it  provides  that  the  Board  of  Supervisors 
shall  designate  what  railroad  corporations  will  be  benefited, 
and  that  the  corporations  so  designated  shall  be  taxed  such 
proportion  of  the  cost  as  shall  seem  eqidtable  and  just  to  the 
Conunissioners  of  appraisement  and  assessment  (Sec  7,)  and 
that  such  tax,  when  ascertained,  shall  be  a  lien  upon  all  prop- 
erty belonging  to  them  in  the  City  and  County  of  San  Fran- 
cisco (Id.) 

It  appears  obvious  to  me  from  the  bare  statement  of  the 
manner  in  which  the  statute  operates  upon  these  different; 
classes  that  its  openttioii  n  not  the  same^  either  in  respect  to 
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the  rule  of  levy  and  appraisement^  or  the  lien  and  collection 
of  the  tax  — the  two  principal  particulars  in  which  the  statute 
operates. 

I.  In  respect  to  Uie  owners  of  lands,  the  mode  of  prooeed- 
ingy  in  respect  to  the  levy  and  apportionment  of  the  taXf  is 
clearly  and  explicitly  defined — nothing  is  left  to  the  discretion 
of  the  Commissioners.  They  are  directed  to  look  only  to  the 
property,  designated  by  the  Board  of  Supervisors,  as  the  foun- 
dation of  their  apportionment,  and  are  instructed  to  inquire 
and  ascertain  how  much  each  parcel  will  be  benefited  by  the 
improvement,  and  to  tax  the  owner  in  proportion  to  the  bene- 
fit so  ascertained.  In  no  respect  is  the  foundation  of  the 
apportionment,  or  the  mode  of  proceeding,  left  to  their  dis- 
cretion. It  is  not  so  in  the  case  of  railroad  corporations,  but 
directly  the  reverse.  Between  the  two  modes  there  is  all  the 
difference  that  there  is  between  a  rule  and  no  rule — no  discre- 
tion and  absolute  discretion.  The  Board  of  Supervisors  is 
directed  to  name  such  railroad  corporations  as  will  be  bene- 
fited, and  the  Commissioners  are  merely  directed  to  tax  them 
such  an  amount  as  they  may  think  ^^  equitable  and  just" 
Instead  of  being  restricted  to  a  particular  basis,  in  some  form 
of  property,  as  in  the  case  of  the  owners  of  land^  for  the  pur- 
pose of  estimating  the  benefits  which  vnll  aeorue  to  the  corpo- 
ration, and  then  directed  to  tax  it  in  proportion  to  those 
benefits,  the  Commissioners  are  allowed  entire  freedom  to 
select  their  own  basis  of  benefit,  or  none  at  all,  and  then  to 
tax  the  corporation  whatever  they  may  think  proper,  or 
according  to  their  uninstructed  noticnw  of  what  is  ^'equitaUe 
and  just"  In  other  words,  in  the  one  case  the  Legislature 
prescribes  the  rule  of  action,  and  in  the  other  the  Commis- 
sioners are  left  to  pursue  their  own  course. 

II.  In  the  case  of  the  owners  of  lands  the  tax  is  made  a  lien 
only  upon  the  property  which  is  benefited.  In  the  case  of 
railroad  corporations  it  is  made  a  lien  upon  all  the  property 
of  the  corporation  in  tl^e  Oity  and  County  of  San  Francisco, 
whether  benefited  or  not  Under  the  rule  in  Taylor  v-  Palmer, 
31  CaL  240,  only  auoh  propertgr  as  will  be  bcfoefited  can  be 
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taken  to  pay  the  tax.  It  result?  then  that  the  property  desig- 
nated as  benefited^  in  the  case  of  the  owners  of  land,  can  be 
taken  to  pay  the  tax,  and  that  they  can  be  made  to  pay,  while 
in  the  case  of  railroad  corporations,  no  property  having  been 
designated  as  benefited,  none  can  be  taken,  and  therefore  the 
nihoad  companies  cannot  be  made  to  pay. 

To  repeat:  In  the  one  case  the  Board  of  Supervisors  is 
required  to  designate  the  property  which  will  be  benefited, 
and  in  the  other  it  is  not  In  the  one  case  the  Commission- 
ers are  told  what  property  to  take  as  the  basis  of  their  esti- 
mate of  benefit;  in  the  other  they  are  not,  but  are  left  to 
choose  for  themselves.  In  the  one  case  they  are  told  to  tax 
in  proportion  to  the  benefit  which  will  accrue  to  certain  prop- 
erty, in  the  other  they  are  not  so  restricted,  but  are  allowed 
the  largest  liberty  and  told  to  do  whatever  their  uneducated 
notions  of  equity  and  justice  may  dictate.  In  the  one  case 
the  tax  is  made  a  lien  upon  certain  property,  which  is  desig- 
nated, and  can  be  collected,  in  the  other  it  is  made  a  lien 
upon  property  which  is  not  benefited  and  therefore  cannot  be 
collected  (Taylor  i>.  Palmer,)  for  the  only  property  of  the  rail- 
road corporations  which  is  benefited,  (as  held  by  my  asso- 
ciate) is  its  easement  or  franchise,  and  that  <Mnot  be  sold, 
except  with  the  consent  of  the  Legislature,  whiMT  is  not  given 
(Woody.  Truckee  Turnpike  Co.,  24  Cal.  474.) 

Sudi  is  my  reading  of  the  statute.  To  read  it  the  other 
way  would  be  to  transpose  one  of  the  most  salutary  maxims 
by  which  Courts  are  guided  —  ju8  dicere  non  ju8  dare. 

For  these  reasons  I  am  compelled  to  dissent  from  the  vari- 
ous conclusions  reached  by  a  majority  of  the  Court  in  the 
several  appeals  which  have  been  taken  in  the  course  of  these 
proceedings.  In  my  judgment  the  entire  action  of  the  city 
government  in  the  matter  of  widening  Eeamy  street  should 
be  set  aside  as  being  null  and  void. 

YObZZZIL— ti 
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PIPEK^S  APPEAL  IN  THE  MATTER  OE  WIDENING 
KEARNY  STREET. 

New  Tbxal  in  Cass  of  Bbfobt  or  Comkissionsbs. —  The  rale  that  a  Terdlct 
will  not  be  set  aside  and  a  new  trial  granted,  on  the  ground  that  It  Is  con- 
trary to  the  evidence^  where  there  is  a  rabstantlal  confUet  in  the  same  a^ 
plies  to  the  report  of  the  Commissioners  appointed  to  assess  the  damages 
and  estimate  the  benefits  resulting  from  the  widening  of  a  street,  and  to  the 
.  judgment  of  a  Oonrt  aillrming  the  report,  where  the  Commissioners  make  t 
personal  inspection  of  the  premises,  with  even  greater  force  than  to  verdicts 
of  Jarlest  or  findings  of  a  COurt  based  on  evldeneo  alone. 

BsTZicATB  OF  Bbnbfits  Rbsultino  fbom  Widbnino  Stbubt. —  It  Is  not  erro- 
BOOQB  for  commissioners  appointed  to  estimate  the  benefits  that  will  result 
to  property  holders  by  the  widening  of  a  street,  to  assess  the  same  upon  the 
hypothesis  that  all  lots  on  the  street  will  be  benefited  in  the  ratio  of  their 
▼aloes,  provided,  there  is  evidence  warranting  such  a  conclusion. 

JLssBSSKENTS  ON  LoT  OwMSBS  FOB  WiDBNivo  Stbbbt. —  If  Commissloneri 
appointed  to  assess  damages  and  estimate  benefits  to  lot  owners  for  widening 
a  street  apportion  the  amonnt  of  money  to  be  raised  into  two  or  more  parts, 
one  part  on  the  property  holders  of  the  street  to  be  widened,  and  another 
part  on  the  owners  of  the  property  fronting  on  the  cross  streets  determined 
to  be  benefited,  and  no  complaint  is  made  as  to  the  corrections  of  this  appor- 
tionment, the  owners  of  lots  on  the  street  to  be  improved  cannot  complain 
of  the  manner  In  which  the  part  apportioned  to  the  cross  streets  is  after- 
wards apportioned  among  the  property  holders  on  those  streets,  and  ffiot 


Bbnbfits  acc^^to  Land. —  The  benefits  resultfag  from  a  widening'  of  t 
street  accnHo  the  owner  through  his  estate  in  the  land,  whether  the  estate 
bo  a  fee  or  a  leasehold,  and  not  through  the  bnildlngs  thereon.  The  en- 
hancement in  iralne  accrues  to  tho  land,  not  to  the  boildlngs. 

BSMBNTS     ON     CBOSS      STBBBTB     BBNBFITBD,      CONSTITUTIONAL. A     SUtute 

authorizing  the  assessment  of  a  portion  of  the  expenses  for  frldening  a  street 
In  a  city  upon  lots  benefited,  situate  on  cross  streetB  adjacent  to  the  street 
to  bo  widened.  Is  constitntionaL 

[. —  A  statute  authorising  the  Board  of  Supervisors  of  the  City  and 
County  of  San  Francisco  to  determine  what  part  of  the  city  will  be  benefited 
by  the  widening  of  a  street,  and  to  assess  the  expense  of  the  improvement 
upon  the  specific  portion  of  tho  elty  thus  detormined  to  bo  peculiarly 
benefited,  la  constltntlonal. 

Appeal  from  the  County  Oourt,  City  and  Oonnty  of  Sas 
Francisco. 

The  Legislature  passed  an  Act  (See  Laws  1864^  p.  847,) 
giying  power  to  the  Board  of  Supervisors  of  San  Francisco 
to  determine  by  order  to  lay  ont^  open,  extend,  widen  oh' 
straighten  any  street  in  said  city^  and  that  it  will  be  necessary 
to  take  privato  lands  for  that  purpose.    Acting  under  the  pro- 
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visioiiB  of  said  law,  the  Board  on  the  19th  of  September,  1804, 
by  order,  determined  to  widen  Eeamy  street  to  the  width  of 
seventj-fiTe  feet^  instead  of  its  then  width  of  forty-five  feet 
five  inches.  Such  proceedings  were  thereafter  taken  by  said 
Board  that  the  Ooimty  Court  acquired  jurisdiction  and 
appointed  three  freeholders  Commissioners  of  appraisal  and 
assessment  The  commissioners  proceeded  to  view  the  prem- 
isesy  and  examined  witnesses,  and  made  a  report  of  their 
appraisal  and  assessment  to  the  County  Court  By  this 
report  several  lots  belonging  to  Piper,  the  appellant,  were 
assessed  for  benefits  received  by  widening  the  street  None 
of  appellant's  property  was  taken,  as  his  lots  were  on  the 
side  of  Kearny  street  not  disturbed,  or  on  cross  streets.  The 
County  Court  assigned  the  12th  day  of  June^  1866,  for  hear^ 
ing  objections  to  the  confirmation  of  the  report,  and  on  said 
day  said  Piper  filed  his  objections,  which  were  as  follows: 

"William  A.  Piper,  by  his  attorney^  comes  and  objects  to 
the  confirmation  of  the  report  of  the  Commissioners  appoint^ 
to  assess  the  damages  for  the  widening  of  Kearny  street,  and 
avers  that  he  is  the  owner  of  the  following  lots,  to  wit: 

''A  lot  on  the  southeast  comer  of  Kearny  and  Merchant 
streets,  fronting  thirty-nine  and  one  half  feet  on  Kearny  strtot 
and  sizty-ei^t  and  nine  twelfths  feet  on  Merchant  street 

"A  lot  on  the  southeast  comer  of  Third  and  Tehama  streets, 
fronting  thirty  feet  on  Third  street  and  eighty  feet  on  Tehama 
street 

"A  lot  on  the  northeast  comer  of  Third  and  Clementina 
streets;  and  for  grounds  of  objection  to  said  report  he  alleges 
and  sets  forth  the  following,  to  wit: 

"1.  That  the  assessment  of  damages  and  benefits  to  insult 
from  said  improvement,  as  made  by  said  Commissiojners,  is 
unjust,  unequal,  and  not  in  any  degree  uniform.  *  * 

^SL  That  in  assessing  the  benefits  the  said  Commissioneiv 
bave  assessed  some  lots,  and  pardedarly  those  of  this  objector, 
iar  bcgrond  the  benefits  whieh  said  lota  will  reoeive  from  said 
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ixnprovementfl^  and  have  assessed  other  lots  nmch  below  the 
proper  sums. 

'^  8«  That  in  assessing  the  benefits,  thme  is  included  in  said 
assessments  a  large  amount  of  property  not  situate  upon,  oi 
oontiguous  to,  Kearny  street,  and  which  will  not  be  directl; 
benefited  by  said  improvement^  nor  otherwise  benefited,  than 
as  the  whole  mass  of  property  in  the  vicinity  of  Kearny  street 
is  benefited. 

^^4.  That  under  the  statute,  in  that  behalf  provided,  no 
property  can  be  lawfully  assessed  for  benefits  to  be  received 
from  said  improvement,  except  that  fronting  on  Kearny  street; 
whereas  it  appears  from  said  report  that  a  large  amount  of 
property  situate  on  Third  street,  Bush,  Sutter,  and  other  cross 
streets,  has  been  assessed." 

Under  these  general  objections  he  then  specified  the  particu- 
lars wherein  he  claimed  the  assessment  was  unequal,  etc 

The  attorney  for  the  city  and  county  filed  a  replication  to 
the  objections,  and  thereafter  the  County  Court  proceeded  to 
hear  the  objections  of  the  contestant,  and  testimony  was  intro- 
duced by  both  parties.  The  County  Court  overrruled  the 
objection  of  the  contestant  and  confirmed  the  report  of  the 
Commissioners. 

The  property  taken  was  twenty-nine  and  seven  twelfth! 
feet  on  the  west  side  of  Kearny,  from  Broadway  to  Market, 
and  a  comer  off  Third  and  Market  The  assessment  was 
made  on  all  property  from  Broadway  to  Market,  and  on  the 
streets  crossing  Kearny  to  a  depth  of  two  hundred  and  sev- 
enty-five feet  from  the  old  lines  of  Kearny  street,  and  on  the 
lots  fronting  on  Third  street,  and  on  those  fronting  on  Market 
street,  for  two  hundred  and  seventy-five  feet  on  each  side  ol 
Third. ,  On  the  cross  streets,  the  rate  of  assessment  diminished 
foot  by  f ooot  as  the  distance  from  Kearny  increased.  On  some 
of  the  principal  cross  streets  this  rate  or  scale,  commenced  at 
eleven  dollars  per  fnmt  foot;  in  otheanB^  when  die  grade  was 
steep  or  iht  atvaet  naxfow,  and  oonaeqnsntly  tlia  benefit  kss, 
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this  scale  of  eleven  dollars  was  diminished  in  proportion,  in 
some  cases  one.  third,  in  others  one  half,  etc 

The  contestant  appealed  from  the  judgment  of  the  County 
Court 

A  more  general  statement  of  the  facts  cofonected  with  the 
widening  id  Kearny  street  will  be  found  in  the  case  of  the 
Appeal  of  {he  North  Beach  and  Mission  Railroad  Company, 
ante,  409.  ,     ' 

The  odier  facts  are  stated  in  the  opinion  of  the  Court 

J.  B.  Crockett,  and  Edward  J.  Pringle,  for  Appellant 

The  proof  establishes  beyond  question  that  appellant's  lot 
on  Eeamy  street  was  assessed  for  benefits  far  beyond  any 
which  are  likely  to  accrue.  The  whole  basis  of  llie  assess- 
ment is  erroneous,  inasmuch  as  it  assumes  that  all  the  lots  on 
the  street  are  to  be  benefited  in  an  equal  ratio.  The  report  is 
erroneous  in  not  having  included  the  buildings  in  the  assess- 
ment for  benefits.  The  Board  of  Supervisors  had  no  author- 
ity to  include  property  on  Third  and  Market  streets,  in  the 
assessments  for  benefits,  nor  any  property  not  fronting  on 
Kearny  street  It  was  beyond  the ,  constitutional  power  of 
the  Legislature  to  confer  such  authority  ou  the  Board  of 
Supervisors.  The  expense  of  widening  the  street  should  have 
been  borne  by  the  whole  city. 

A  uniform  percentage  upon  the  market  value  of  the  lots 
could  not  possibly  represent  the  respective  boncfits  derived 
from  the  widening.  Whatever  other  system  should  be  adopted 
SB  the  true  one,  this  uniform  percentage  on  the  market  viJues 
must  be  a  false  one.  Because  .it  is  clear  that  elements  of 
shape,  exposure  to  li^t  and  air,  and  travel,  must  enter  differ- 
ently into  llie  question  of  market  value,  and  into  the  question 
of  benefit  by  widening.  All  that  can  be  said  with  any  reason- 
in  favor  of  a  unifoAi  percentage,  is  that  the  benefit  by  the 
widening  mi^t  be  proportionate  to  the  market  value  on  lota 
of  the  same  size  and  shapei  Beyond  that  the  proportion  ean-i 
not  go.  A  lot  which  presents  si  sknall  frontage  to  the  street,' 
with  a  great  depth,  may  have  an  equal  market  value  with  an 
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adjoining  lot  of  great  frontage  and  small  depth.  But  the  lot 
of  great  frontage  must  be  more  benefited  by  thq  light  and  air 
and  travel  M'liich  result  from  the  widening  than  the  lot  which 
presents  its  narrower  front  to  the  throughfare.  And  so, 
where  at  one  point  of  the  street  one  foot  of  frontage  equals  in 
value  four  feet  situated  at  anotlier  point,  the  one  foot  must  be, 
relatively  to  market  value,  less  affected  by  these  results  of  the 
widening  than  the  four  feet.  The  latter  presents  four  times 
the  surface  to  be  affected  by  all  die  widening  influences. 
Again:  the  population  of  the  town  being  greater  near  one  end 
of  the  town  than  the  other,  greatly  in  excess  at  llie  south  end 
over  that  at  the  north,  the  benefit  of  the  widening  must  be 
greater  where  the  necessity  is  greater  for  room  to  accommo- 
date the  crowd.  In  general  the  martieit  value  would  represent 
this  distribution  of  population. 

The  above  are  but  illustrations  of  many  points  which  will 
suggest  themselves,  in  which  the  elements  of  market  value 
differ  from  the  elements  of  benefit  by  widening.  If  we  can 
establish  only  one  such  point  of  difference,  it  is  enough  to 
convict  this  uniform  percentage  system  of  error.  Its  great 
vice  is  its  uniformity.  The  lot  holders  were  entitled  to  the 
judgment  of  the  Commissioners  upon  each  undivided  lot  A 
tax  per  front  foot,  varying  where  the  elements  of  benefit  vary, 
would  have  been  much  more  in  accordance  with  the  injunc- 
tion of  the  statute  which  requires  them  to  assess  **  as  near  as 
m;ay  be  in  proportion  to  the  benefit  which  each  shall  be 
deemed  to  acquire,'*  etc. 

The  Commissioners  also  erred  in  refusing  to  assess  for  bene- 
fits the  owners  of  any  of  the  houses  within  the  territory 
deemed  by  the  Board  of  Supervisors  to  be  benefited  by  the 
widening.  The  statute  is  explicit,  requiring  the  assessment 
to  be  made  '^  upon  all  the  owners  and  occupants  of  lands  and 
houses  within  the  territory,''  etc.  In  the  exercise  of  a  vague 
judgment  the  Commissioners  have  ignored  this  requirement  in 
the  case  of  the  buildings.  They  have  aaromed  to  say  that  the 
buildings  derive  no  benefit  from  the  widening  and  diould  not 
be  assessed.    This  is  a  fatal  departure  from  the  injunction  of 
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the  statute.  Where  the  statute  has  prescribed  the  Commissioii* 
en  have  no  discretion.  That,  in  the  judgment  of  the  Ckmunis^ 
dona^  there  is  no  assessable  benefit  to  houses,  is  no  excuse  to 
them.  The  Ccmimissioners  claim  that  the  true  ratio  of  assess* 
ment  is  obtained  by  taxing  the  lots  iTreq>ective  of  buildings^ 
because  each  lot  -will  bear  its  building  sooner  or  later.  But 
the  time  at  which  the  Msessment  is  made  is  the  time  when 
the  values  are  to  be  aseertained.  Whatever  is  then  subject  to 
be  increased  in  value  by  the  widening  is  the  true  aark  for  the 


A.  Campbell,  for  Bespondent. 

Should  this  Court  examine  into  questions  of  fact,  we  urge, 
in  an  the  cases,  that  the  evidence  is  so  conflicting  that  this 
Court  will  not  disturb  the  assessment  of  the  Commissioners, 
confirmed  by  the  County  Court,  on  full  hearing  of  the  whole 
testimony.  The  witnesses  are  speaking  generally  in  these  cases 
to  matters  of  opinion.  Taxation  is  not  an  exact  soience;  if  a 
reasonable  approximation  can  be  arrived  at  it  is  all  that  can 
be  required.  (Doe  v.  Vallejo,  39  Cal.  886.)  In  ascertaining 
the  market  value  of  lots,  the  elements  of  shape,  light,  air  and 
travel  must  necessarily  be  considered ;  and  in  addition  to  and 
above  aU  these^  location,  unless  that  is  included  in  **  trayel.^ 
A  lot  with  a  verj  narrow  front  and  great  depth^  on  a  good 
street,  cannot  be  considered  so  valuable  as  one  with  a  wide 
front  and  less,  but  sufficient  depth  for  business  purposes.  A 
small  lot  on  that  portion  of  tiie  street  most  valuable  from 
general  causes  —  such  as  the  concentration  of  population  and 
business  around  it — 'will  be  benefited  by  the  widening,  by 
baying  the  travel  in  its  front  increased  on  the  great  thorough- 
fare. A  large  lot  in  a  less  valuable  part  will  be  in  like  man- 
ner benefited  by  having  its  travel  increased ;  but  the  relative 
values  of  these  two  lots  arising  from  their  sieveral  locations 
and  surroundings  wiU  not  be  (manged.  Ea<di  will  retain  liie 
respective  advantages  it  had  before.  Each  will  paiHicipate  in 
the  benefit  from  the  increased  travd  precisely  in  {proportion 
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to  the  advantage  derived  frohi  its  location.  In  a  populous 
and  valuable  neighborhood  the  travel  on  the  widened  street 
will  be  greater  than  in  a  sparsely  populated  or  non-business 
location.  But  the  respective  values  of  the  several  lots  are 
determined  by  these  same  advantages  of  location,  business 
and  population;  and  when  the  Commissioners  value  the  lots 
for  assessment  at  their  respective  market  i^ates,  and  put  the 
higher  amount  on  the  lots  south  according  to  their  location, 
andj  the  rise  which  has  there  taken  place,  and  a  lower  amount 
on  the  lots  north  because  they  have  not  partaken  of  the  gen- 
eral rise,  and  assess  a  uniform  percentage,  it  appears  incon- 
testable liiat  the  assessment  is  in  exact  proportion  to  the  benefit 
To  the  point  —  that  appellant^s  lot  will  not  be  benefited  at 
all-*- we  contend  that  this  question  cannot  be  inquired  into, 
either  by  the  Commissioners,  the  Court  below,  or  this  Court; 
it  belongs  exclusively  to  the  L^islature  and  their  agents  —  in 
this  behalf  the  Board  of  Supervisors.  Appellant  has  had  his 
day  in  Court  (in  Sec  1,  of  the  Act  of  1863-4,  referred  to)  ;  he 
had  there  an  opportunity  to  contend  that  he  was  not  benefited, 
and  could  have  been  heard.  (Sedgwick  on  Con.  Law,  533; 
Emery  v.  San  Francisco  Chu  Company,  28  CaL  345,  and  cases 
there  cited;  4  Comstock,  419,  overruling  6  Barb.  209.) 
Power  to  apportion  has  no  limit  The  remedy  is  with  the 
L^slature.  (8  Wend.  102;  14  Ohio,  173;  Acts  1863-^  p. 
847|  Sees.  1-8.) 

By  the  Court,  Sawyxb^  J.: 

This  is  an  appeal  from  the  order  of  the  County  Court  of  the 
City  and  County  of  San  Francisco,  confirming  the  report  of 
the  Commissioners  appointed  by  said  Court  to  appraise  the 
damages  sustained  by  die  respective  parties,  portions  of  whose 
lots  were  taken  for  the  purpose  of  widening  Eeamy  street, 
and  to  assess  the  benefits  and  apportion  the  expenses  of  the 
work  upon  the  property  benefited.  For  the  puirpoee  of  the 
several  appeals,  we  shall,  without  deciding  the  pojnt,  consider 
iht  questions  raised  as  properly  arising  en  the  record.    The 
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first  two  points  presented  are,  that  the  appellant's  lot  is 
shown  by  the  proofs  taken  before  the  County  Court  to  have 
been  assessed  for  benefits  far  beyond  what  are  ^kely  to 
aocme;  but  if  mistak^i  in  this,  that  it  is  assessed  too  high, 
«8  compared  widi  the  assessments  for  benefit  to  other  lots; 
and  we  are  asked  to  set  aside  the  report  as  being  against  the 
weight  of  evidence  on  these  points.  This  Court  exercises 
appellate  jurisdiction  only,  and  reviews  the.  action  of  two 
other  bodies^  which  have  passed  upon  the  same  questions  of 
fact 

When  the  verdict  of  a  jury,  or  finding  of  the  Court,  is 
based  upon  evidence  in  which  there  is  a  substantial  conflict, 
this  Court  will  not  set  it  aside  on  the  ground  that  it  is  con- 
trary to  the  evidence.     (Lyle  v.  Bollins,  25  CaL  440 ;  EUis  v. 
Jeans,  26  CaL  273;  Doe  v.  YdOejo,  89  CaL  390;  Bice  v.  Civnr 
mngham,  lb.  495.)    The  rule  is  not  peculiar  to  this  Court;  it 
is  an  established  principle  in  die  practice   of   all   appellate 
Courts.    The  reasons  upon  which  this  rule  of  appellate  Courts 
is  fomided  apply  with  even  greater  force,  to  proceedings  of  the 
kind  now  in  question,  than  to  verdicts.    The  law,  in  the  first 
place,  requires  three  Commissionero  to  be  appointed,  to  make 
the  appraisement  and  assessment     They  are  not,  like  jurors, 
selected  by  lot  out  of  all   citizens    possessing  the   statutory 
qualifications — good,  bad,  and  indifferent,  and  of  every  grade 
of  capacity  and  intelligence — but  are  selected,  after  the  parties 
interested  are  heard  upon  the  question,  with  special  reference 
to  their  fitness  to  discharge  the  particular  duties  devolved 
upon  them  by  law  in  the  given  case.     After  having  been 
sworn  to  failiifully  discharge  their  duties  "without  favor  or 
partiality,"  they  are  required  to  *^  proceed  to  view  the  lands 
and  tenements  mentioned  and  described  in  the  notice,  ordi- 
nanoee,  resolutions  and  maps  aforesaid  [of  the  designated  dis- 
trict], and  may  examine  witnesses  on  oath,"  etc     In  case  of 
'Moubt  respecting  any  legal  principle  involved  in  these  pro- 
ceedings," ihey  are  authorized,  and  required  ^^to  apfrFy  to  the 
said  Goonty  Court  lor  instmotiona''    It  is  their  duly  to  invea- 
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tigate  the  subject  thorouglily;  examine  witnesses  if  deemed 
important;  obtain  all  the  information  within  their  power; 
reflect  upon  the  subject,  and  finally  embody  the  result  of  their 
investigation  and  reflection  in  their  report  Their  own  obser- 
vation, their  own  knowledge,  their  own  reflections  and  judg- 
ment, as  well  as  the  testimony  of  witnesses,  constitute  impor- 
tant elements  in  the  conclusions  attained.  The  result  of  their 
investigations  and  deliberations  having  been  embodied  in  a 
report  and  filed,  a  day  is  appointed  by  the  Court  to  hear  objec- 
tions against  its  confirmation,  and  all  parties  interested  are 
entitled  to  be  heard,  and  to  ^'  take  proof  in  relation  thereta" 
Upon  the  facts  reported,  the  report  itself  would  make  some- 
thing more  than  a  mere  prima  facie  case,  and  it  would  devolve 
upon  the  attacking  party  to  overthrow  it  by  proofs,  and  the 
proofs  should  be  clear  beyond  all  reasonable  doubt  or  contro- 
versy. The  report  is  something  more  than  the  testimony  of 
three  intelligent  and  respectable  witnesses.  It  is  the  judg- 
ment of  three  men  selected  under  the  law,  in  view  of  their 
peculiar  fitness,  after  a  thorough  investigation  of  ilie  matter 
committed  to  them,  and  embodies  the  result  of  their  own 
experience,  observation  and  reflection,  as  well  as  the  inform- 
ation received  from  others.  But  this  question  has  been  fully 
discussed  by  eminent  jurists,  and  we  shall  adopt  what  they 
have  so  well  said,  rather  than  attempt  to  discuss  the  subject 
anew. 

In  the  Matter  of  Pearl  Street,  10  Wend.  652,  Mr.  Justice 
Oowen  said:  ^'I  do  not  deny  that  cases  may  arise  in  which  a 
reconsideration  of  the  report  should  be  awarded,  upon  the 
mere  wei^t  of  evidence;  but  to  induce  to  such  a  course,  the 
facts  should  be  of  a  very  decisive  character,  and  border  strongly 
on  the  conclusive.  I  am  not  prepared  to  say  that,  in  review- 
ing the  decision  of  these  Conmiissioners,  even  a  prima  facie 
case  against  their  award,  derived  from  proofs  independent  of 
their  opinion,  should  be  listened  to  as  a  valid  objection.  It 
must,  in  general,  be  enou^  to  sustain  their  estimates  and 
assessments,  that  no  positive  role  of  law  has  been  violated. 
If  we  do  not  find  that  iht  legal  interest  of  the  tenant^  owneri 
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etc.,  has  been  misapprehended,  their  decision  then  stands  as  A 
matter  of  opinion  on  the  value  of  an  article  in  the  inaricet 
So  many  oonsiderattons  of  time,  locality  and  other  ciicom* 
stances  enter  into  the  estimate,  that  the  only  means  of  finally 
settling  the  question  is  an  appraisal.  That  is  committed  bj 
the  Statute  to  Commissioneors  appointed  by  this  Court  and 
carefully  selected.  (3  E.  L.  of  1818,  p.  409,  Sec.  178.)  They 
have  power  and  it  is  made  their  duty  to  vien;^  the  premises,  if 
necessary,  eoEamine  experts,  to  -whom  they  may  administer  an 
oath,  and  explore  all  the  best  sources  of  information.  (lb. 
410;  Statutes  Sees,  of  1818,  p.  106,  Sec  2.)  With  these 
means  they  generally  combine  a  considerable  degree  of  pre* 
▼ions  local  knowledge.  Great  differ^ices  of  opinion  may  and 
frequently  do  exist  among  witnesses.  It  is  hardly  e^er  safe  to 
disturb  the  dedsion  of  such  a  questioi^  or  any  other  question 
of  fact  made  by  the  tribunal  to  whom  it  is  primarily  committed. 
Whether  it  come  from  a  jury,  a  master,  referees  or  Commis* 
sioners,  we  must  be  governed  by  the  same  principle.  The 
very  circumstanoe  that  it  is  open  to  difference  of  opinion 
should  lead  us  to  conclude  that  the  first  decision  can  rarely  be 
bettered  by  a  reversal  founded  on  the  partial  and  refracted 
light  of  an  appellate  tribunal.*'  Much  more  is  very  forcibly 
said  upon  the  subject  in  the  same  casa  After  much  doubt 
and  great  hesitation,  <m  what  appeared  to  be  a  perfectly  dear 
ease,  Mr.  Justice  CWen  recommitted  the  matter  to  the  same 
CommisBioners,  but  he  was  afterwards,  evidently,  dissatisfied 
^th  this  determination.     (19  Wend.  671.) 

Again.  In  the  Matter  of  John  and  Cherry  Streets,  19 
Wend.  669,  Ae  same  distinguished  jurist  says:  ''Admitting 
the  Commissioners  to  have  acted  on  ocnrrect  principles,  and 
that  they  proceeded  regularly  (which  is  denied  in  respect  to 
the  receiving  of  an  unsworn  appraisal,  made  under  Iheir 
diieetion,  a  very  materiiD  paper  wfaidi  I  shall  hereafter  notice 
more  particularly,)  I  am  not  satisfied  that  I  ought  to  remit 
this  report  for  reoondderation  upon  any  of  the  objections 
founded  on  vBlne.  AH  the  proofs  mentioned  having  been 
ngularly  bef one  the  CkmnisgiosMtrsi  I  would  pnsums  thit 
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they  received  due  consideration ;  and  so  far  as  they  tended  to 
increase  the  demands  of  the  claimants  beyond  what  waa 
allowed,  were  not  met  with  proper  grounds  of  qualification. 
With  the  opportunity  of  viewing  the  premises,  a  local  knowl- 
edge of  the  business  and  character  ol  the  street,  of  the  mar- 
ket value  of  lots  and  buildings,  and,  indeed,  all  the  elements 
which  go  to  make  up  an  opinion;  or,  at  least,  the  most 
advantageous  means  of  acquiring  the  requisite  knowledge  in 
all  partioulars  from  the  best  sources;  and  then  the  full  means 
of  applying  their  knowledge  on  consultation,  the  Oommis- 
sioners  have  come  to  conclusions  differing^  froim  those  of  the 
deponents  whose  affidavits  were  before  them,  and  are  now 
before  ma  The  Gommissionera,  too,  were  sworn  and  had 
power  to  examine  experts  on  oath  —  merchants,  surveyors, 
muechanics,  etc,  adepts  in  commerce,  values,  mensuration, 
removing,  building,  repairing,  etc,  and  I  must  intend  that, 
whenever  such  examination  was  necessary  to  solve  doubts  it 
was  had.  Men  of  ordinary  capacity  can  hardly  go  through 
with  such  a  laborious  estimate  and  assessment  and  re-^imate 
am4  re-assessment  as  the  one  before  me  without  becoming  them- 
selves expert  in  all  the  departments  of  knowledge  ^necessary  to 
the  business  they  are  about.  In  r^ard  to  a  few  of  the  obli- 
gations, I  admit  that  the  affidavits  go  into  particulars  derived 
from  skilful  men  and  o^her  satisfactory  sources,  which,  under 
my  limited  means  of  judgment,  lead  me  somewhat  to  doubt 
the  accuracy  of  the  Commissioners  in  the  'values  which  they 
arrived  at,  but  I  want  more  to  enable  me  to  disturb  their 
report  I  repeat,  that  the  estimate  and  assessment  of  values 
belong  peculiarly  to  them  and  I  cannot  set  aside  their  report 
on  the  ground  of  error  in  this  respect  without  a  case  is  made 
against  them  clear,  strong  and  indubitable.  I  admit  that  it  ia 
very  difficult  to  make  out  such  a  case  upon  ex  parte  affidavits, 
which  are  the  sort  of  proof  usually  before  us  in  street  causes, 
and  I  believe  it  has  seldom  been  dona  The  proof  is,  in  its 
own  nature,  open  to  much  observation,  and  in  common  experi- 
ence calls  for  great  reduction,  especially  when  it  comes  in 
the  form  of  mere  opinion  as  to  price  or  benefit  or  damage  in 


i 


.July,  1867.]  Appkai*  of  Pipbe.  641 

OpfnSott  of  the  Coart  —  Sawyer,  J. 

respect  to  a  projected  improvement.  The  most  candid  and 
skilful  entertain  opinions  on  these  subjects  widely  different, 
and  I  cannot  in  this  case  place  the  results  thus  stated  by  wit- 
nesses, or  auch  as  I  might  myself  draw  from  particulare 
thns  stated,  in  successful  opposition  to  what  I  must  think  the 
more  enlightened  views  of  the  Conmiissioners.  Mr.  Justice 
Sronson  remarked,  In  the  Matter  of  Purman  Street,  17  Wen- 
dell, 663,  ^that  the  reviews  on  appeal  can,  for  the  most  part, 
extend  to  error  in  principle  only.  When  a  right  rule  for  mak- 
ing the  estimate  has  been  settled,  it  must  very  often  be  imprac- 
ticable for  this  Court  to  ascertain  whether  too  much  or  too  lit- 
tle has  been  awarded  to  any  individual  for  damages.  In  the 
case  under  consideration,  many  of  the  witnesses  differ  one  half 
in  relation  to  the  true  value  of  the  land  which  has  been  taken 
for  the  street,  and  the  Court  has  no  adequate  means  of  arriv- 
ing at  a  true  estimate.  We  can  only  interfere  with  the  report 
where,  upon  the  proof  as  it  appears  by  the  affidavits,  there  is 
a  plain  and  decided  preponderance  of  evidence  against  the 
judgment  of  the  Conmiissioners.'  What  Judge,  Commissioner 
or  juror  ever  sat,  what  lawyer  ever  practiced  in  a  Court  of 
original  jurisdiction  where  these  questions  of  damage  and 
benefit  are  daily  heard,  without  witnessing  the  same  conflict 
and  arriving  at  the  same  conclusion  ?  The  right  rule  is  seldom 
mistaken.  It  is  the  present  and  future  value  in  cash,  of  lands, 
rents,  materials  and  labor.  But  the  premises  from  which  that 
▼alue  is  to  be  drawn  are  often  so  complicated,  and  above  all, 
the  views  of  witnesses  so  imperfect,  their  language  so  obscure 
and  the  subject  itself  lying  so  much  in  the  region  of  conjec- 
ture, that  an  oral  examination  and  cross  examination  and  all 
other,  the  best  means  of  judgment  are  necessary.  (Vide, 
Commmwealth  v.  The  Justices,  etc.,  of  Norfolk,  5  Mass.  435, 
437;  Oommonweaiih  v.  The  Justices,  etc,  of  Middlesex,  9  Id. 
388;  CommonweaUh  v.  Coombs,  2  Id.  489,  492;  Cdllender  v. 
Mmh,  1  Pick.  418,  482,  488.)  ♦  ♦  ♦  These  reports  of 
ConinuflBioners,  in  respect  to  values,  are  in  the  nature  of  a 
▼erdictof  a  jury  upon  a  question  of  fact,  which  is  never  set 
ttide  at  agaiMfc  tvidenfle  imless  it  appear  affirmatively  and" 
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dearly  to  have  been  unwarpanted  by  the  proofs.  There  is 
more  difficulty  in  showing  this  against  the  Commissioners' 
report,  because  from  the  nature  of  the  proceeding  they  must 
make  a  more  free  use  of  their  private  knowledge  than  juries 
are  warranted  in  doing.  The  latter  are  confined  to  action 
upon  their  general  knowledge,  and  cannot  go  on  their  knowl- 
edge of  particular  facts  without  being  sworn  and  commmii- 
cating  them  as  witnesses.  (Bex  v.  Bosser,  7  Oarr.  &  Payne, 
648.)  Admitting  everything,  therefore,  to  have  been  regular, 
I  should  hardly  deem  the  report  impeached  upon  its  merits  in 
any  matter  of  valuation."     (671,) 

And  In  the  Matter  of  William  and  Anthony  Streets,  19 
Wend.  694,  Mr.  Justice  Bronson  said:  ** Courts  seldom  set 
aside  the  verdict  of  a  jury  on  the  sole  ground  that  they  may 
think  it  against  the  weight  of  evidence.  And  yet  there  is 
much  less  difficulty  in  such  a  review  than  there  is  in  the  case 
under  consideration.  Jurors  do  not  act  upon  particular  facta 
within  their  own  knowledge,  but  upon  written  documents  and 
the  testimony  of  witnesses  submitted  to  their  consideration. 
The  evidence  upon  which  they  form  conclusions  may  be  put 
upon  paper  and  submitted  to  the  Court  for  consideration. 
But  it  is  not  so,  or  at  most  only  to  a  very  limited  extent,  in 
relation  to  the  proceedings  of  these  Commissioners.  They  are 
selected  not  only  with  reference  to  their  integrity  and  general 
capacity  for  business,  but  on  account  of  the  knowledge  which 
they  are  supposed  to  possess  concerning  the  particular  duty 
which  they  are  appointed  to  discharge.  Such  information  as 
they  have  in  relation  to  the  value  of  the  property  taken,  and 
the  probable  effect  of  the  improvement  upon  oilier  property 
in  the  same  neighborhood — in  whatever  way  the  information 
may  have  been  obtained — they  are  at  liberty  to  use.  The 
very  first  thing  which  is  required  of  them  by  law,  after  taking 
the  oath  of  office,  is  to  view  the  premises  affected  by  the 
improvement  (Sec  178.)  They  are  thus  to  acquire  infor- 
mation, and  that,  too,  of  the  most  important  character,  which 
there  are  no  means  of  bringing  before  this  Court.  And  beyond 
ihis,  I  entertain  no  doubt  that  the  Cammisaionen  may  take  the 
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opinion  of  others^  in  wkoBe  integrity  and  judgment  they  have 
oonfidenoe,  without  swiearing  them  as  wdtnesses.     They  may 
eonrerse  with  all  clasaeB  of  men  oonoeming  the  businesB  in 
handy  and  collect  infonnation  in  all  the  wuya  which  a  prudent 
man  usually  takes  to  satisfy  his  own  mind  concerning  matters 
of  Ae  like  kind,  where  his  own  interests  are  involved  in  the 
inquiry.     The  Commissioners  must  exercise  their  own  judg- 
ment at  the  last^  but  they  may  first  seek  light  from  other 
minds,  the  better  to  enable  themselves  to  arrive  at  just  con- 
clusions.   When  the  original  jurisdiction  is  exercised  in  this 
manner,  it  is  impossible  that  there  should  be  anything  like  a 
regular  judicial  review. 

''  We  cannot  r^ard  the  Commissioners  as  witnesses  merely, 
and  then  suffer  their  judgment  to  be  balanced  by  the  opinions 
expressed  in  three  opposing  affidavits,  and  to  be  outweighed 
yxben  a  fourth  is  added.  For  aught  that  we  can  know,  the 
judgment  expressed  by  the  Commissioners  upon  questions  of 
value,  may  combine  the  opinions  of  a  hundred  men  who  are 
in  all  respects  as  well  qualified  to  form  just  conclusions  as 
those  who  make  opposing  affidavits.  In  settling  questions  of 
?alue  the  Commissioners  do  not  sit  as  a  Court  and  jury  and 
decide  upon  the  evidence  of  witnesses  examined  before  them. 
Nothing  of  this  kind  was  contemplated  by  the  Act  of  1813^ 
nor  can  it  be  justly  inferred  from  the  Act  of  1818,  which 
authorized  them  to  administer  oaths.  (Stat  of  1818,  p.  196, 
Sec  S.)  Estimates  from  mechanics  and  builders  may  become 
important  in  the  dischai^  of  the  duties  of  the  Commissioners, 
and  in  these  and  other  cases  they  may  require  the  sanction  of 
an  oath  to  the  estimates  which  tiiey  receive.  If,  in  any  case, 
thej  make  the  opinions  of  others  the  basis  of  action  without 
exercising  their  own  judgment,  those  opinions  should  be  given 
upon  oath.  But  when  they  only  seek  information  for  the  purr 
pose  of  enli^tening  their  own  judgments,  they  may  obtain  it 
in  any  of  the  ways  in  which  men  usually  acquire  knowledge. 
They  need  not,  and  in  point  of  practice  they  do  not,  sit  as  a 
Court  If  in  any  case  they  take  the  testimony  of  witnesses 
in  relation  to  valne^  it  ii»  bat  an  item  in  the  aooount,^  wh«^ 
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may  go  to  qualify,  but  cannot  control  their  own  opinions. 
How  then  is  it  possible  that  we  can  disturb  the  report,  upon 
mere  questions  of  value,  on  the  single  ground  that  five,  ten  or 
even  twenty  respectable  men  have  sworn  to  opinions  at  vari- 
ance with  the  judgment  of  the  Commissioners  ? 

"  A  review  was  given  to  this  Court  for  the  purpose  of  seeing 
that  the  Commissioners  exercise  their  authority  in  the  forms 
prescribed  by  law,  and  for  the  correction  of  any  error  in  the 
principle  upon  which  ihej  have  proceeded  in* making  their 
awards.  After  what  has  been  done  in  other  cases,  I  will  not 
say  that  we  cannot  go  beyond  this  and  examine  questions  of 
value.  But  there  must  be  something  more  than  the  opinions 
of  witnesses  against  the  judgment  of  the  Commissioners.  We 
must  have  facts.  There  must  be  something  like  demonstration 
that  the  Commissioners  have  fallen  into  error.**  And  in  Pryorb 
Appeal,  5  Abb.  275,  Mr.  Justice  Mitchell  expresses  similar 
views. 

We  have  to  start  with,  in  this  case,  the  report  of  the  three 
Commissioners  selected  with  reference  to  their  peculiar  quali- 
fications for  the  important  and  delicate  duties  intrusted  to 
them,  and  there  is  no  objection  raised  as  to  their  fitness. 
They  spent  some  seven  months  in  their  investigations  and 
deliberations,  and  enough  of  their  doings  is  shown  by  the 
record  to  make  it  apparent  that  they  carefully  considered 
the  subject,  compared  one  lot  with  anotlier,  and  thoroughly 
studied  the  various  influences  which  have  combined  during 
the  last  few  years  to  afiFect  the  value  of  the  property  in  tlie 
district  to  be  charged  with  the  expense  of  the  work.  Upon 
the  filing  of  the  report,  severed  parties  out  of  the  lai^  number 
affected  filed  objections,  and,  so  far  as  the  records  now  before 
us  show,  they  all  selected  the  same  two  or  three  lots  as  stand- 
urds  of  comparison,  and  relied  mainly  on  the  fifty  vara  lot  of 
Main  &  Winchester,  comer  of  Post  and  Kearny  streets.  If 
there  is  any  inequality  in  the  assessment,  it  may  fairly  be  pre- 
simied,  that  it  will  be  more  apparent  between  tliat  lot  and 
those  of  the  appellants  than  anywhere  else.  ,  An  investigation 
;Was  had  before  the  County  Court  upon  thelae  objeotiaiis^  and 
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the  evidefnoe  was  directed  mainly  to  the  lota  selected  bj 
ap^IIants  for  the  oomparison.  Evid^ice  was  introduced  both 
against  and  in  favor  of  the  report,  and  the  County  Judge,  after 
an  elaborate  review  of  the  testimony,  in  an  opinion  evincing 
a  critical  and  thorough  consideration  of  the  whole  subject, 
sustained  and  confirmed  the  report  of  the  Conmiissioners ;  and 
it  is  by  no  means  dear  to  our  minds  that  the  reasoning  of  the 
County  Judge,  in  his  opinion  in  this  case,  is  satisfactorily 
anawered  by  the  counsel  of  appellant.  However  this  may  be, 
as  a  matter  of  reasoning,  there  is  a  manifest  and  substantial 
conflict  in  the  evidence  introduced  upon  the  two  points  now 
under  discussion,  viz:  as  to  whether  the  amount  of  the  bene- 
fits assessed  exceeds  the  benefits  likely  to  accrue  from  the 
widening  of  the  street;  and  as  to  whether  the  amount  of 
benefits  assessed  is  relatively  too  high.  On  both  points  there 
is  a  wide  difference  in  the  opinions  of  appellant's  own  wit^ 
neases,  as  there  necessarily  must  be  in  such  matters.  Some  of 
them  evidently  do  not  accurately  distinguish  between  the 
enhanced  value  of  the  property  on  the  south  end  of  Kearny 
street,  resulting  from  numerous  other  causes,  and  that  which 
results  alone  from  the  widening  of  the  street;  while  the  latter, 
only,  is  to  be  regarded  in  assessing  the  amount  of  benefits. 
Some  of  the  testimony  is  manifestly  wild,  but  if  we  were  to 
take  the  testimony  of  the  appellant  alone,  and  carefully  scru- 
tinize ity  without  reference  to  the  report  of  the  Commissioners, 
or  the  testimony  on  the  part  of  the  respondent,  it  would 
appear  from  it,  upon  the  whole,  that  there  is  a  large  enhance- 
ment of  value  in  consequence  of  the  widening  of  the  street- — 
as  much  at  least  as  the  benefits  assessed ;  while  the  testimony 
of  the  witnesses  on  the  part  of  the  city  shows  a  still  greater 
enhancement  of  value,  and  strongly  supports  the  report  of  the 
Commissionersy  both  as  to  the  amoimt  of  the  enhancement, 
and  the  Quality  of  the  assessment;  and  some  of  it  is  based 
upon  the  actual  sale  of  the  propertrf  of  the  appellant  claimed 
to  have  been  assessed  too  hig^  It  is  plain,  from  all  the  tes- 
timony, that,  at  the  south  end  of  Eeamy  street^  within  the 
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last  few  yearsy  th^re  has  been  a  very  large  enhanoement  in  the 
value  of  property  from  other  causes  having  no  reference*  to 
the  widening  of  the  street  —  much  more  so  than  at  the  north 
end;  and  if  we  carefully  analyze  the  appellant^s  testimony,  it 
will  be  founds  that  the  great  discrepancy  in  the  testimony  lies 
almost  purely  in  the  domain  of  conjecture  rather  than  in  the 
domain  of  facts;  that  it  relates  to  the  cause  of  the  enhance- 
ment of  value,  as  whether  due  to  the  widening  of  the  street, 
or  other  causes,  rather  than  to  the  fact,  or  ^stent  of  the 
enhancement  Testimony  as  to  value  must  npcessarily  consist 
very  much  of  opinions  and  often  be, of  a  very  unsatisfactoiy 
charact^,  but  this  is  true  to  a  much  greater  extent  with  refer- 
ence to  the  amount  of  the  enhanoement  of  values,  which  is 
due  to  each  of  several  causes  combining  to  produce  a  given 
result.  Those  witnesses  of  appellant  who  attempt  to  fix  the 
value  of  the  property  at  the  date  of  their  testifying  do  not 
vary  so  much;  for  some  seven  of  them  estimate  the  then 
value  of  Main  &  Winchester's  lot,  at  from'  eight  hundred  dol- 
lars to  one  thousand  one  hundred  dollars  per  front  foot;  or 
an  average  of  about  nine  hundred  eighty-five  dollars;  five  of 
them  putting  it  at  one  thousand  dollars  per  foot,  and  six  of 
them,  the  value  of  the  appellant's  lot,  at  from  seven  hundred 
to  one  thousand  dollars  per  foot,  or  an  average  of  nine  hundred 
twenly-six  dollars  per  foot.  Tested  by  an  actual  sale  at  auc- 
tion, the  value  of  the  latter  se^ms  to  have  been  about  nine 
hundred  sixty  dollars  per  foot.  But  when  they  come  to  esti- 
mate how  much  of  this  value  is  due  to  the  contemplated 
widening  of  Kearny  street,  the  testimony  lies  almost  entirely 
in  the  field  of  conjecture;  and  as  might  be  expected,  there  is 
a  wide  difference  in  the  views  of  different  parties.  The  Com- 
missioners, in  valuing  the  property  for  the  purpose  of  obtain- 
ing a  basis  for  estimating  the  benefits,  fixed  the  then  value  of 
Main  &  Winchester's  lot  at  about  seven  hundred  seventy  dol- 
lars, and  appellant's  lot  at  about  seven  hundred  forty  dollars 
per  fr<mt  foot — each  being  somewhat  lower  than  appellant's 
witnesses  placed  the  value  at  the  time  they  testified,  and*  rela- 
tively about  the  same.    To  this,   as  we  understand  it,  the 
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benefits  are  added.  TIiub,  it  is  eeen^  that  the  great  discrep- 
ancy in  the  testimony  of  the  appellant's  witnesses^  and  between 
them  and  the  witnesses  of  respondent,  and  the  report  of  the 
Conunisdioners,  relates,  not  to  the  value  of  the  lands,  but  to 
the  proportion  which  should  be  credited  to  the  widening  of 
the  street,  and  that  which  is  due  to  other  causes,  and  the  real 
contest  arises  upon  testimony  necessarily  conjectural. 

From  considerations  before  stated,  the  peculiar  qualifica- 
tions sought  in  the  appointment  of  the  Commissioners,  their 
long  personal  investigation  of  the  subject^  eta,  the  Conmiis- 
sioners,  it  would  seem,  must,  in  the  nature  of  things,  be  better 
qaalified  to  estimate  these  benefits  than  witnesses  called  to  the 
stand  for  the  occasion  from  among  men  engaged  in  active  busi- 
ness requiring  all  their  attention,  to  give,  upon  the  spur  of  the 
moment,  and  upon  less  comprehensive  views  of  the  subject, 
their  ideas,  even  though  such  witnesses  may  be  dealers  in  real 
estate,  and  generally  well  informed  as  to  its  value.  A  careful 
examination  of  the  testimony  in  the  record  cannot  fail  to  show, 
that  very  much  of  that  portion  relating  to  the  enhancement  of 
value  resulting  from  the  widening  of  the  street,  as  compared 
with  that  resulting  from  other  causes^  consists  of  crude  and 
hastily  formed  opinions. 

It  is  further  insisted,  that  the  assessment  on  Kearny  street  is 
erroneous  for  the  reason  that  it  is  made  upon  the  hypothesis, 
that  all  the  lots  on  Kearny  street  will  be  benefited  by  the 
improvement  in  the  ratio  of  their  values,  whereas,  the  proof 
shows  the  fact  to  be  otherwise.  This  point  is  really  neces- 
sarily involved  in  the  second,  but  it  is  discussed  in  the  briefs 
as  a  separate  point  and  requires  more  particular  notice.  We 
are  not  authorized,  nor  are  we  asked,  to  assxune  as  a  legal 
proposition  that  the  benefits  to  the  several  lots  fronting  on  the 
street  will  not  be  in  the  same  ratio  as  that  of  their  value.  It 
is  a  question  of  fact,  and  must  be  determined  as  such  on  evi- 
dence. And  so  the  appellant  treats  it.  But  it  is,  also,  one  of 
those  facta  which  lie  almost  wholly  in  the  field  of  conjecture. 
Neither  the  senses  nor  our  intellectual  faculties  can  fully  ap* 
preciate  it     It  cannot  be  exactly  seen,  or  felt,  or  weighed; 
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nor  can  its  dimensions  or  boundaries  be  accurately  measurec 
and  defined.  It  is  a  fact  which  the  Commissioners  were  calle< 
upon  to  determine,  and  after  a  survey  of  the  entire  field,  anc 
giving  the  question  the  best  consideration  they  could,  they  i!i( 
determine  that  the  benefits  resulting  to  the  owners  of  the  prop 
erty  from  the  improvement  would  be  in  this  case  in  the  i^un 
ratio  as  that  of  the  value  of  the  property.  On  the  hearing 
of  objections,  before  the  County  Court,  this  was  one  of  th( 
grounds,  and  the  main  ground  of  objection  to  the  report 
Testimony  was  taken  upon  the  precise  point,  and  witnesses 
so  far  as  we  can  judge,  equally  reputable,  and  equally  com 
petent,  differed  in  their  opinion  upon  the  question.  Two  oi 
the  Commissioners,  Webb  and  Ton^ey,  testified  that  in  theii 
opinion  the  benefits  resulting  to  property  along  the  whole  line 
of  Kearny  street  would  be  in  the  ratio  of  its  value,  and  the 
testimony  of  Sherman  and  Burr  is  to  the  same  effect.  If  these 
opinions  are  correct,  as  to  the  equality  of  ratios  between  the 
enhancement  of  value  by  improvement,  and  the  value  of  the 
property  before  the  widening  of  the  street,  the  basis  upon 
which  the  benefits  are  apportioned  on  that  street  is  the  propei 
one.  It  may  be  true  that  the  repetition  of  their  opinion  bj 
the  Commissioners  upon  the  stand  as  witnesses  adds  nothing 
to  the  force  of  the  report  If  this  be  conceded,  it  still  detracts 
nothing  from  the  weight  of  their  opinions  upon  the  point, 
whether  regarded  as  their  evidence,  or  their  finding  upon  the 
question  based  upon  inspection  and  information  obtained,  as 
well  as  their  own  judgment.  It  shows,  at  least,  that  they 
still  adhered  to  the  opinion,  after  it  had  been  controverted  and 
counter  testimony  taken,  and  the  matter  had  been  reconsidered 
in  the  light  of  such  objections  and  testimony.  By  way  of 
argument,  it  is  said,  that  any  one  acquainted  with  the  topog- 
raphy of  the  city,  must  see  at  a  glance  that  the  south  end  of 
the  street  must  be  benefited  far  more,  in  proportion  to  its 
value,  than  the  north  end,  and  such  was  our  first  impression, 
but,  the  more  we  reflect  upon  the  matter,  the  more  difficnlt 
we  find  it  to  establish  the  conclusion  by  any  satisfactory  course 
of  reasoning. 
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The  street  is  simply  widened.     Every  foot  of  ground  upon 
the  entire  street  to  be  widened  has  already  been  occupied  for 
years.    It  will  open  into  the  same  street,  after  it  is  widened, 
that  it  did  before.     The  same  streets  cross  it  —  no  more  and 
no  less  —  and  at  the  same  points  as  before.     The  hills  at  the 
north  and  west  were  there  before.     The  improved  portion  of 
the  street  will  occupy  the  same  relative  position  to  the  rest  of 
the  city,  and  to  the  localities  toward  which  the  business  imd 
population  are  tending,  that  it  did  before.     The  testimony  does 
not  show  that  the  tendency  of  the  population  and  business 
spolen  of  toward  the  south,  has  heretofore  been  owing  to 
the  widening  of  this  street.     It  has  manifestly,  to  a  great 
extent,  at  least,  been  owing  to  other  causes.     A  better  class  of 
business,  requiring  better  and  finer  buildings,  and  inducing 
greater  travel,  will  undoubtedly  seek  the  street  when  widened, 
and  it  is  not  easy  to  see  why  the  better  class  of  business 
should  not  seek  the  entire  street.     It  is  said  that  toward  the 
northern  end  the  main  travel  comes  down  Washington  and 
Claj  streets,  crossing  Kearny  into  Montgomery.     This  is  at 
present,  doubtless,  equally  true  of  the  streets  crossing  south 
of  Clay.     But  if  the  anticipations  of  the  projectors  of  the 
widening  of  Kearny  street  are  realized,  Kearny  street,  opening 
into  Third,  will  become  the  great  thoroughfare  through  the 
very  heart  of  the  city,  from  north  to  south,  on  the  line  of 
greatest  travel,  and  the  business  of  the  fashionable  world,  to  a 
great  extent,  transferred,  or  extended  from  Montgomery  to 
Eeamy  street^  and  the  travel  which  now  comes  to  Montgom- 
ery instead  of  crossing  will  pass  into  Kearny.     This  is  the 
result,  to  some  extent,,  anticipated  by  the  Commissioners,  as 
appears  in  the  testimony  of  one  of  them.     There  is^  it  is  true, 
as  stated  in  the  argument,  a  rise  of  ground  from  Pacific  to 
Broadway,  but  it  is  not  so  great  but  that  a  street  railroad 
passes  over  it,  and  when  Broadway  is  reached  Kearny  street 
opens  into  the  most  spacious  avenue  in  the  northern  part  of  the 
eitj,  extending  westward  with  a  grade  easier  than  any  other, 
and  {tht  lighter  than  on  Washington.     Can  it  be  for  a  moment 
doubted  ^t  when  Kearny  street  is  widened,  broad  sidewalks 
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constructed^  and  first  class  buildings  erected,  the  favorite  line 
of  travel  from  the  north  and  northwest  part  of  the  city  will 
be  down  Broadway  into  and  through  Kearny  street^  or  that 
the  anticipations  of  the  Commissioners  as  to  this  street  becom' 
ing  the  leading  thoroughfare  of  the  city  from  north  to  south 
are  within  the  bounds  of  reasonable  probabilities?  When 
Kearny  street  is  widened  into  the  most  spacious  street  in  the 
heart  of  the  city  running  in  that  direction^  and  the  present 
structures  on  it  are  replaced  by  first  class  commercial  build- 
ings from  Market  to  Broadway,  can  it  be  doubted  that  much 
of  the  travel  now  coming  down  Geary,  Post,  Sutter,  Bush  and 
Pine  streets,  crossing  into  Montgomery,  will  pass  into  Kearny 
and  northward  on  that  street  toward,  and  eventually,  to  a 
considerable  extent,  to  Broadway?  Or  that  the  building  up 
and  occupation  forifashionable  shops  of  the  southern  half  of 
Kearny  street  thus  widened  will  of  itself  create  a  demand  for 
similar  structures  toward  the  north,  and  gradually,  at  least, 
force  such  improvements  forward  until  they  reach  Broadway? 
One  of  the  Commissioners  testifies  that,  after  obtaining  all  tLe 
information  they  could  in  respect  to  travel,  "they  found  the 
amount  of  travel  about  equal  at  all  the  crossings  from  Market 
to  Washington;  that  the  conclusion  was,  that  property  oppo- 
site the  Plaza  would  be  as  much  benefited  as  any  south  of  it." 
The  property  of  the  appellant  is  opposite  the  Plaza,  within 
the  district  between  Washington  and  Market,  and  somewhere 
in  the  neighborhood  of  midway  between  the  two  termini  of 
the  portion  of  Kearny  street  to  be  widened.  Should  the 
widening  of  Kearny  street  result  as  anticipated,  in  making  it 
the  leading  thoroughfare  of  the  city  from  north  to  south, 
taking  much  of  the  travel  lihat  now  crosses  to  Montgomery^ 
the  appellant's  lot  must  be  greatly  benefited,  and  it  is  not 
easy  to  satisfactorily  show  why  it  should  not  be  relatively  as 
much  benefited  by  the  improvement  as  any  other.  Much  may 
be  said  on  both  sides  of  the  question,  but  we  do  not  propose 
to  discuss  it  at  greater  length.  While  we  are  not  entirely 
satisfied  that  the  rule  adopted  works  with  perfect  equality,  it 
is  not  entirely  dear  from  the  testimony  or  argument  that  it  does 
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not;  and  the  question  was  one  peculiar! j  in  the  province  of 
the  Commissioners  to  determine.  It  must^  also,  be  admitted, 
we  think,  that  they  both  had  better  opportunities  of  arriving 
at  a  correct  conclusion,  and  that  they  were  personally  better 
quah'fied  to  determine  the  question  than  we.  The  matter  was 
re-examined  by  the  County  Judge  and  further  testimony  taken 
—  the  witnesses  appearing  in  person  before  him  —  and,  after 
a  laborious  consideration  of  the  case,  the  report  of  the  Com- 
missioners was  confirmed.  The  testimony  is  so  mudi  in  con- 
flict, and  consists  so  entirely  of  matter  of  opinion,  that  we 
ehonld  not  be  justified  in  holding  that  the  Commissioners  and 
County  Court  erred. 

It  is  argued  that  if  the  apportionment  on  Kearny  street  is 
made  upon  a  correct  principle,  then  the  apportionment  on 
Third  street,  and  the  cross  streets  within  the  district  deter- 
mined to  be  benefited,  which  was  made  upon  a  different 
hypothesis,  must  necessarily  be  erroneous.  .But  this  conclu- 
sion does  not  necessarily  follow.  These  streets  occupy  an 
entirely  different  relation  to  the  improvement  made.  It  is 
supposed  tl^at  the  wid^ng  of  Kearny  street  will  make  it  the 
great  thoroughfare  north  and  south  tiirough  the  heart  of  the 
city,  as  Montgomery  street  now  is,  and  the  benefit  to  the  cross 
streets  will  result  solely  from  the  fact  of  thei  •  clostj  proximity 
to  this  great  thoroughfare.  As  the  benefit  to  property  on 
^098  streets  results  from  its  proximity  to,  and  not  from  the 
fact  of  its  bordering  on,  the  improvement,  ike  nearer  the  lot  on 
the  cross  streets  approximates  this  thoroughfare,  the  greater 
will  necessarily  be  the  benefit  derived.  It  is  upon  that  very 
theory  that  the  Board  of  Supervisors  fixed  upon  the  limits  of 
the  district  determined  to  be  benefited  by  the  improvement 
for  the  purpose  of  assessing  the  expenses  to  be  incurred  in 
making  it.  As  the  locality  recedes  from  the  great  artery  of 
travel  and  business  on  the  cross  and  secondary  streets,  the 
population  tributary  to  it,  and  the  travel  upon  it,  gradually 
diminish  till  it  hSkonxes  very  small,  and  the  value  of  the  prop- 
erty  diminishes  in  about  the  same  ratio  till  it  becomes  valuable 
only  for  the  purpfOBes  of  husbandry.    On  die  of obs  streets  this 
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gradual  receding  from  the  proximity  of  the  improvement  takes 
place;  but  it  is  not  so  on  that  portion  of  Kearny  street 
widened.  The  diminishing  scale  of  benefits  as  the  propcrtv 
recedes  from  Market  street  along  Kearny  would  not  furnish 
the  proper  rule,  for  the  very  obvious  reason  that  the  improve- 
ment which  it  is  supposed  will  work  the  great  revolution  in 
the  line  of  travel  and  business  is  not  at  Market  street,  and 
there  is  no  receding  from  it,  as  the  advancement  is  made  north- 
ward along  Kearny  street;  but,  on  the  contrary,  the  advance- 
ment is  on  the  very  line  of  the  improvement,  and  the  line  of 
the  increaJsed  travel  and  business,  throughout  the  entire  dis- 
tance to  Broadway.  There  is  nothing  in  the  testimony  tend- 
ing very  strongly  to  show  that  the  mode  of  apportionment 
adopted  by  the  Conunissioners  for  the  cross  streets  and  Third 
streets  does  not  operate  equally.  The  Commissioners  found 
upon  examination  four  different  classes  of  lots  and  property 
within  the  district,  differently  situated  with  reference  to  the 
contemplated  improvement :  Firstly  —  Kearny  street,  the  street 
to  be  widened.  Secondly  —  Third  street,  on  the  south  side  cf 
Market,  and  virtually  an  extension  of  Kearny  street  southward 
from  the  point  where  the  widened  street  terminates.  Thirdly 
—  The  North  Beach  and  Mission  Railroad ;  and  Fourthly  — 
Streets  crossing  Kearny.  The  whole  amount  to  be  raised  was 
first  apportioned  among  these  four  classes  —  a  certain  amount 
to  Kearny  street,  and  a  certain  amount  to  each  of  the  other 
classes.  No  complaint  is  made  that  the  proper  portions  have 
not  been  assigned  to  each  of  these  divisions  or  classes,  if  the 
property  on  Third  and  the  cross  streets  is  liable  to  be  assessed 
at  all.  It  being  assumed  that  the  proper  amount  has  been 
assigned  to  Kearny  street^  the  owner  of  property  on  Kearny 
street  is  thenceforth  interested  no  further  than  to  have  the 
part  assigned  to  Kearny  street  equally  apportioned  among  the 
property  holders  on  that  street  according  to  the  benefits.  Ho 
cannot  claim  that  an  error  has  been  made  in  apportioning  the 
amount  assigned  to  cross  streets  among  tM  property  holders 
on  those  streets;  or  that  the  Commissioners  adopted  a  differ- 
ent mode  of  arriving  at  the  apportionment  on  tboae  streets. 
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The  statute  prescribes  only  one  rule  of  apportiomnenty  and 
that  is  according  to  benefits.  But,  to  ascertain  the  benefits, 
it  may  be  necessary  to  apply  different  principles  to  property 
ha\ing  a  different  relative  situation  to  the  improvement,  and 
presenting  different  elements  affecting  the  questions  of  valne 
and  benefits.  The  Commissioners,  in  this  instance,  found  it 
necessary  to  consider  different  elements  in  making  the  appor- 
tionments according  to  the  benefits,  and  it  rests  ^th  the 
objectors  to  show  ocmclnsively  that  they  erred  in  their  esti- 
mate of  the  effect  of  these  various  elements. 

It  is  next  claimed  that  the  Commissioners  erred  in  not 
assessing  the  buildings  on  the  lots,  as  Mrell  as  the  lots,  and 
that  the  buildings  were  not  considered  in  the  assessment. 
The  law  does  not  say  that  the  buildings,  as  such,  shall  be 
assessed  separately  from  the  lots.  The  assessment  is  to  be  in 
proportion  to  the  benefit  which  the  owners  and  occupants  of 
lands  and  houses  shall  acquire,  and  is  made  a  lien,  upon  and 
collected  out  of,  the  lands  through  which  the  benefit  is 
derived.  The  property  eniianced  in  value,  and  through  which 
the  benefit  accrues  is  the  thing  in  respect  to  which  the  assess- 
ment is  made,  and  the  basis  on  which  it  rests.  Section  seven 
says  that  the  Commissioners  ''shall  apportion  and  assess  the 
whole  amount  ♦  *  ♦  upon  all  the  owners  and  occupants 
of  lands  and  houses  within  the  territory  deemed  ♦  ♦  * 
benefited  by  snoh  improvement,  as  near  as  may  be  in  propor- 
tion to  &e  benefits  which  each  shall  be  deemed  to  acquire  by 
the  making  thereof.*'  And  section  sixteen  provides :  "  The 
expense  of  any  public  improvement  herein  authorized  shall  be 
defrayed  by  assessment  on  the  owners  and  occupants  of  houses 
and  lands,  corporations  and  companies,  that  may  be  benefited 
thereby."  And  by  section  eight  the  report  must  specify 
"the  sums  of  money  which  each  and  every  owner  or  occu- 
pant of  houses  and  lands,  corporation  or  company,  deemed  to 
be  benefited  by  such  improvement  ♦  ♦  ♦  should  pay 
toward  the  eoq>en8e  of  making  the  same,  and  the  lands  [not 
lands  and  houses]  in  respect  to  which  he  shall  be  deemed  by 
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them  to  be  benefited."  Section  fifteen  requireB  the  assessment 
roll  to  contain,  in  proper  columne,  "the  names  of  all  persons 
*  *  *  assessed  when  known;"  "the  description  of  the 
land  [not  lands  and  houses]  in  respect  to  which  they  are 
assessed;"  "the  amount  to  which  such  person  shall  respec- 
tively be  assessed,"  and  the  amounts  are  to  be  collected  in  the 
same  manner  as  taxes  are  collected  in  said  city  and  county, 
"  and  shall  in  like  manner  be  a  tien  upon  the  respective  tracts 
or  parcels  of  land,"  etc.  [not  lands  and  houses].  Thus  it 
appears  that  when  reference  is  made  to  the  property  "in 
respect  to  which  he  shall  be  deemed  by  them  benefited  "  as  in 
the  eighth  section,  or  "  in  respect  to  which  they  are  assessed," 
or  upon  which  the  ajnoimt  assessed  "shall  in  like  manner  be 
a  lien  "  as  in  section  fifteen,  land  only  is  mentioned.  Nothing 
is  said  about  houses.  And  houses  are  only  mentioned  in  those 
sections  by  way  of  descriptio  pereonoB  in  connection  with  lands 
to  indicate  the  person  who  is  to  pay  the  assessment  upon  the 
lands  through  which  the  benefit  is  acquired.  Lands  include 
the  houses  erected  on  them.  The  owner  and  occupant  is  to 
pay  an  assessment  in  proportion  to  the  benefits  received  — r  not 
upon  the  valuation  of  the  entire  property,  including  buildings. 
If  he  is  assessed  in  proportion  to  the  entire  benefit  received,  it 
can  make  no  possible  difference  whether  a  part  of  the  benefit 
is  credited  to  the  land  and  a  part  to  the  house  erected  on  it, 
or  all  credited  to  the  land.  It  is  all  taken  into  consideration 
somewhere.  Nor  do  the  injunctions  of  the  statute  require  in 
terms,  or  by  necessary  implication,  that  it  should  be  so  dis- 
tributed. 

The  land,  in  the  strictest  sense  of  the  term,  is  the  only 
thing  of  a  permanent  character.  It  cannot  be  removed, 
enlarged,  diminished  or  destroyed,  and  we  do  not  see  why 
the  benefit  should  not  all  be  regarded  as  accruing  to  the  land 
alone.  It  is  so  r^arded  in  theory  by  writers  upon  political 
economy.  Adam  Smith,  in  his  great  work  on  the  Wealth  of 
Nations,  says :  "  The  building  rent  is  the  interest  or  profit  of 
the  capital  expisnded  in  building  the  hous^. .  In  order  to  pat 
the  trade  of  a  builder  upon  a  level  with  other  trades,  it  is 
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necessary  that  this  rent  should  be  Buffident  first,  to  pay  him 
the  same  interest  which  he  would  have  got  for  his  capital  if 
he  had  lent  it  upon  good  security  and,  secondly,  to  keep  the 
house  in  constant  repair,  or,  what  comes  to  the  same  thing,  to 
replace,  within  a  certain  number  of  years,  the  capital  which 
had  been  employed  in  building  it.  The  building  rent,  or  the 
ordinary  profit  of  building,  is,  therefore,  everywhere  regulated 
by  the  ordinary  interest  of  money.  *  ♦  ♦  Whatever  part 
of  the  whole  rent  of  a  house  is  over  and  above  what  is  suffi- 
cient for  affording  this  reasonable  profit  naturally  goes  to  the 
ground  rent;  and  when  the  owner  of  the  ground  and  the 
owner  of  the  building  are  two  different  persons,  is,  in  most 
cases,  completely  paid  to  the  former.  The  surplus  rent  is  the 
price  which  the  inhabitant  of  the  house  pays  for  some  real  or 
supposed  advantage  of  the  situation.  In  country  houses,  at  a 
di^ance  from  any  great  town,  where  there  is  plenty  of  ground 
to  choose  upon,  the  ground  rent  is  scarce  anything,  or  no 
more  than  what  the  ground  which  the  house  stands  upon 
would  pay  if  employed  in  agriculture.  In  country  villas  in 
the  neighborhood  of  some  great  town  it  is  sometimes  a  good 
deal  higher;  and  the  peculiar  conveniency  or  beauty  of  situa- 
tion is  frequently  very  well  paid  for.  Ground  rents  are  gen- 
erally highest  in  the  Capital,  and  in  those  particular  parts  of  it 
where  there  happens  to  be  the  greatest  demand  for  houses, 
whatever  be  the  reason  of  that  demand,  whether  for  trade  and 
business,  for  pleasure  and  society,  or  for  mere  vanity  and 
fashion.'*    (Vol.  m,  Lon.  Ed.,  1805,  pp.  294-5.) 

Thus,  that  profound  thinker  arrives  at  the  same  conclusion 
upon  this  subject,  that  the  Commissioners  in  this  case  —  three 
practical  business  men — attained,  after  investigating  the  sub- 
ject in  a  practical  way,  and  which,  it  seems  to  us,  must  be 
attained  by  every  reflecting  mind.  It  would  seem  that  it  must 
be  80  from  the  nature  of  things.  How  could  it  be  possible 
that  a  building,  wherever  situated,  should  be  worth  any  more 
than  it  would  cost  to  put  another  there  like  it,  and,  say,  the 
rent,  or  that  portion  of  the  net  rent  over  wear  and  tear,  during 
the  period  of  tinie  requiied  to  erect  it^  and  put  it  in  a  condi- 
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tion  for  occupancy?  If  it  were  destroyed  to-day,  another 
could  be  erected  at  actual  cost  to-morrow,  and  the  de&truction 
and  restoration  might  be  repeated  ad  infinitum.  If  any  value 
accrues  in  consequence  of  changes  in  the  surrounding  circum- 
stances, it  necessarily  attaches  to  the  land  —  to  the  location. 
Should  the  building  be  destroyed  by  fire  the  land  would  sell 
for  as  much  without,  as  with  it,  less  the  cost  of  erecting 
another  like  it,  and  the  net  rents  during  the  period  required 
to  put  it  in  a  condition  to  occupy  —  in  practice  probably  for 
more.  It  would  make  no  difference  whether  the  land  was  in 
the  hands  of  the  owner  in  fee,  or  under  lease;  for,  in  the  latter 
case,  the  enhanced  value  would,  during  the  term,  go  to  the 
leasehold  estate  in  the  land.  The  building  would  actually  be 
worth  no  more  annexed  to  a  leasehold  estate,  tiian  to  the  fee. 
It  could  be  replaced  for  the  same  money  in  one  case  as  in  the 
other.  In  this  case,  the  Commissioners  did  take  into  consid- 
eration the  entire  benefits  to  buildings^  as  well  as  landa  This 
presumption  would  arise  on  the  report  itself.  But  one  of  the 
Commissioners,  Torrey,  was  called  to  testify  upon  the  point, 
and  said:  "We  took  into  consideration  the  benefits  to  build- 
ings and  lands.  The  usual  way  of  assessing  is  on  lands  and 
improvements  [probably  referring  to  valuation  for  purposes  of 
ordinary  taxation].  This  differs — ^it  was  the  benefit  to  the 
property  we  were  looking  for/'  And  that  is  precisely  what 
the  statute  required  them  to  look  for.  Upon  the  views  before 
presented,  the  only  enhancement  of  value  to  buildings  in  con- 
sequence of  the  improvement  that  could  in  any  event  take 
place,  would  be  the  increased  rents  during  the  time  it  would 
take  to  erect  such  a  building,  or  put  a  building  already  there 
in  a  suitable  condition.  A  party  having  a  suitable  building 
on  his  land  would  hold  this  advantage  —  no  more.  The  Com- 
missioners found,  that  on  one  side  of  the  street  throughout  its 
entire  length,  it  was  necessary  to  cut  away  the  buildings  for  a 
distance  of  over  twenty-nine  feet — the  width  added  to  the 
street  —  and  that,  as  a  matter  of  absolute  necessity,  all  the 
buildings  on  that  side  would  have  to  be  rebuilt,  pr  greatN 
remodeled.    On  the  other  side  they  found  a  class  of  third  and 
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fourth  rate  bnildingSy  some  of  brick  and  some  of  wood,  none 
of  whichy  it  is  conceded  on  all  hands,  are  suitable  to  the  con- 
dition, or  contemplated  business  of  the  widened  street  All, 
therefore,  would  either  have  to  be  entirely  remodeled  or  torn 
down  and  new  ones  ereeted  in  their  place,  or  else  the  owners 
could  not  reap  the  full  benefits  which  would  otherwise  accrue 
to  their  lands,  -Either  the  change  must  be  made  sooner  or 
later,  or  the  benefits  resulting  from  the  widening  would  not 
practically  accrue.  The  Commissioners  found  that  it  would 
take  about  the  sam3  time  to  remodel,  so  as  to  adapt  these 
buildings  to  the  new  condition  of  things,  as  to  construct  new 
buildings;  and  that  the  owners  would  therefore,  sooner  or 
later,  all  alike  lose  about  the  same  amount  of  time  in  the 
interruption  of  the  use  of  the  buildings,  and  that  the  only 
.  element  which  could  possibly  give  additional  value  to  the 
building,  as  such,  was  therefore  wanting.  They  determined 
that,  under  the  circumstances  of  the  case,  the  only  benefit 
accruing  to  the  owners  and  occupants  of  the  houses  and  lands 
accrued  in  respect  to  the  lands;  and  we  see  nothing  in  the 
testimony  or  arguments  that  would  justify  us  in  setting  aside 
the  report  of  the  Commissioners,  and  the  order  of  the  County 
Court  confirming  it,  on  that  point  There  is  much  less  plausi- 
bility in  this  objection  than  in  the  second  and  third. 

lie  fifth  point  is,  that  the  Board  of  Supervisors  had  no  con- 
stitutional authority  to  include  Third  and  Market  streets,  and 
portions  of  the  several  cross  streets  in  the  district  supposed  to 
be  benefited,  and,  therefore,  to  be  assessed  for  the  payment  of 
the  expenses  of  the  improvement  And  the  sixth  point  is,  that 
the  expense  should  have  been  borne  by  the  whole  city;  and 
the  Board  of  Supervisors  had  no  constitutional  power  to 
impose  the  burden  upon  a  specific  portion  of  the  city  sup- 
posed to  be  peculiarly  benefited.  These  points  seem  to  be 
necessarily  inconsistent  with  each  other.  But  the  question 
has  been  settled  against  the  appellant  in  this  State,  and,  by 
what  may  be  regarded  as  a  uniform  line  of  decisions  in  the 
other  States.    {Emery  t.  Ami  Francisco  Oaa  Campany,  28  Cal. 
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372 ;  People  v.  Mayor  of  BrooTclyn,  4  Comst  430,  and  cases 
cited.) 

If  the  facts  are  correctly  ascertained  by  the  Commissioners, 
no  positive  rule  of  law  appears  to  have  been  violated,  and 
upon  the  facts  there  is  a  manifest  and  substantial  conflict  in 
the  evidence  on  the  points  in  contest.  We  are  of  opinion  that 
the  order  confirming  the  report  of  the  Commissioners  must  be 
affirmed,  and  it  is  so  ordered. 

Neither  Mr.  Justice  Rhodes  nor  Mr.  Justice  SAin)BB80V 
expressed  any  opinion. 


BROOKS'  AND  JOSEPHS  APPEAL  IN  THE  MATTER 
OF  WIDENING  KEARNY  STREET. 

Nbw  Tbial. —  The  rale  laid  down  in  Piper**  Appeal,  anU,  6S0,  at  to  grant- 
ing a  new  trial  on  the  ground  that  the  Judgment  ts  not  warranted  Xtj  the 
evidence,  affirmed. 

Specificatiom  ov  OBJEcnoNS  TO  CONViBMiNQ  A  BiPOBT.— A  tpeclflcatlon  la 
an  objection  to  the  confirmation  of  the  report  of  the  CommiasioDers  ap- 
pointed to  estimate  benefita  and  aaseaa  damages  to  lot  owners  for  widening 
Kearny  street,  in  San  Francisco,  that  **  the  Commissioners  have  assessed 
some  lots  far  beyond,  and  others  much  bdow  the  proper  sum,**  is  too  general 
to  admit  proof  that  a  lot  hi  which  the  objector  had  no  interest  was  assessed 
relatively  too  low  in  comparison  with  another  lot  In  which  the  objector 
has  no  interest 

COMPSTKNCY  OF  W1TNIIS8  OM  Tbzal  ABOUT  CoNViBM IMQ  Rbfobt. —  A  Com- 
missioner appointed  to  eatimato  benefits  and  assess  damages  to  lot  owners 
in  the  matter  of  widening  a  street  in  a  city,  is  a  competent  witness  on  a 
trial  in  the  -County  Court  upon  the  question  of  confirming  the  report  of  tbe 
Commissiont  «  when  objections  art  made  to  It. 

Appeal  from  the  Ooun^  Court,  City  and  County  of  San 
Francisco. 

The  main  facta  in  this  case  are  the  same'  as  in  Piper^s  Ap- 
peal, ante,  530. 

Brooks  and  Joseph  were  the  owners  ae  tenants  in  common 
of  a  lot  on  the  northwest  comer  of  Kearny  and  Pacific  streetfl, 
and  Joseph  was  the  owner  of  two  lots,  one  on  the  westerly 
line  of  Kearny  street^  forty-ei^t  feet  six  inches  southerly 


i 


July,  1867.]    Apt^ll  ov  Bxook0  and  Josspflb.  559 


Argoment  tm  Appeltaati.^ 


from  the  aonthwest  oomer  of  Eeanty  and  ^T&tLdway  streets, 
the  other  on  the  easterly  line  of  Eeamy  street,^  eighty  feet 
northerly  from  the  northeasterly  comer  of  Kearny  and  Pacific 
streets.  The  Commissioners  estimated  the  benefits  that  would 
accrue  and  the  damages  that  would  be  sustained  by  each  lot 
and  flie  Ibuildings  thereon.  The  appellants  filed  objections  to 
the  report,  and  it  was  stipulated  that  the  objection  of  Brooks 
and  Joseph,  and  of  Joseph  individually,  should  be  heard  and 
tried  together.  The  County  Court  confirmed  the  report  The 
objectors  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Wmiam  Hayes,  for  Appellants. 

On  the  question  of  damages  the  e^dence  was  orerwhelmiiig 
against  the  amount  allowed  by  the  Commissioners,  and  there 
is  no  such  conflict  as  to  bring  it  within  the  rule  heretofore 
adopted  by  this  Court.  (Carpentier  v.  Oardiner,  29  Cal.  164; 
Plate  V.  Vega,  81  Cal.  888.)  A  decision  in  disregard  of  the 
proof  will  be  treated  as  founded  in  some  erroneous  view  of 
the  law  applicable  to  the  case.  (8  K  D.  Smith,  121.)  The 
County  Court  erred  in  refusing  to  allow  the  objectors  to  prove 
tiiat  the  lot  on  the  comer  of  Sacramento  and  Kearny  streets 
had  been  assessed  for  almost  as  much  as  the  lot  on  the  north- 
west comer  of  Eeamy  and  Post  streets,  and  that  if  the  lot  on 
the  oomer  of  Sacramento  and  Eeamy  streets  should  have 
been  assessed,  as  in  fact  it  was,  at  twenty  thousand  three  hun- 
dred and  thirty-five  dollars,  the  lot  on  the  comer  of  Post  and 
Kearny  streets  should  have  been  assessed  at  seventy-five  thon- 
Band  dollars,  and  that  the  actual  assessment  of  tw«ity-one 
thousand  four  hundred  and  thirty-seven  dollars  and  fifty  cents 
on  the  lot  on  the  comer  of  Post  and  Kearny  streets  was  too 
low.  The  Commissioners  exercised  judicial  powers.  They 
ought  not  to  have  been  permitted  to  prove  the  performance  of 
any  act  by  paroL  The  only  proper  evidence  was  the  record 
of  their  minutes  and  proceedings.  The  County  Court  there- 
fore erred  in  admitting  the  testimony  of  E.  N.  Torrey,  one  of 
the  Oonmiissioners,    and   overruling   the   objections   tfiereto. 
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(Laws  1868-4^  p.  850,  Sec.  7;  Jackson  ▼.  Daly,  5  Wend. 
Meeker  v.  Van  Rensselaer,  15  Id.  397 ;  Hallock  v.  Woolsey,  23 
Id.  328;  see,  also,  Wood  r.  Byington,  2  Barb.  Ch.  Bep.  394; 
Lawrence  v.  Houghton,  5  John.  129;  Posson  w.  Brown,  11  Id. 
160;  Brown  v.  Laine,  10  Wend.  525.) 

A.  CampheU,  for  Bespondent 

Appellants  kaye  nothing  to  do  with  the  lots  on  oomer  of 
Post  and  Eeamy,  or  Sacramento  and  Eeamy  streets.  If 
appellant  had  intended  to  complain  that  any  were  assessed 
too  low,  he  should  have  stated  them  in  his  complaint,  so  that 
respondent  could  have  had  notice,  and  could  have  been  pre- 
pared to  meet  the  case.  There  are  no  allegations  in  the  com- 
plaint sufficient  to  admit  the  testimony.  Out  of  the  several 
hundred  assessments,  respondent  would  be  wholly  in  the  dark 
as.  to  which  were  assessed  too  low.  Appellant  cannot  com- 
plain that  others  are  assessed  too  high  —  it  is  for  his  benefit 
The  Commissioners  were  not  called  to  give  judicial  opinions, 
but  to  state  facts ;  what  they  did,  and  how  they  did  it  They 
do  not  give  in  evidence  the  testimony  produced  before  them; 
they  state  the  amount  of  damages  and  benefits,  and  how  they 
arrived  at  them.  The  general  policy  is  now  to  admit  all,  even 
parties  interested,  to  testify  —  Brooks  and  Joseph  both  testi- 
fied —  either  a  Judge  or  a  jury  can  be  called  (1  Phillips  on  Ev. 
7),  and  this  while  the  old  strict  rules  were  in  force.  The 
Commissioners  are  appointed  to  no  judicial  office  and  exercise 
no  judicial  ftmctions. 

By  the  Court,  Sawybb,  J.: 

In  this  case  the  record  presents  the  same  questions  which 
were  determined  in  Piper^s  Appeal,  ante,  530,  and  the  princi- 
ples stated  in  the  opinion  in  that  case,  so  far  as  they  are 
applicable,  must  control  this.  In  this  case  the  principal 
groxmd  of  complaint  is,  that  the  amount  allowed  for  damages 
for  the  twenty-nine  feet  some  inches  taken  from  appellants' 
lots  to  be  added  to  the  width  of  the  street  is  too  small,  and 
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the  strain  of  the  testimony  and  argument  bears  inosl  strongly 
upon  thia  question.  The  principles  stated  in' Piper's  Appeal 
apply  as  well  to  this  precise  question  as  to  the  amount  of 
benefits,  absolute  and  relative,  and  need  not  be  repeated. 
Aside  from  the  report  of  the  Commissioners,  there  h  a  wide 
difference  in  the  opinions  of  the  witnesses  as  to  the  value  of 
the  property  and  the  amount  of  damages  sustained.  Among 
witnesses  who  have  long  been  in  business  connected  with  the 
sale  and  renting  of  real  estate  in  San  Francisco,  and  who  pro- 
fess to  be  ac(Juainted  with  the  value  of  such  property,  the 
estimates  of  the  value  of  the  strip  taken  from  the  lot  on  the 
comer  of  Pacific  and  Kearny  streets  varies  from  six  thousand 
five  hundred  dollars  to  thirty-three  thousand  dollars.  But 
one  of  the  numerous  witnesses,  however,  besides  the  appel- 
lants themselves,  place  it  so  high  as  eighteen  thousand  dollars^ 
and  the  range  of  the  evidence  of  appellants^  witnesses  is  con- 
siderably below  that  sum.  There  is  a  wide  discrepancy  in  the 
testimony  of  the  same  witnesses  of  appellants  as  to  the  rela- 
tive value  of  the  strip  taken  from  two  adjacent  lots.  As,  for 
instance.  Carter,  who  puts  the  value  of  the  strip  taken  from 
the  comer  lot  at  the  highest  figure  of  any  witness  not  a  party 
to  the  appeal,  except  one,  estimates  it  at  eighteen  thousand 
seven  hundred  fifty-five  dollars,  and  the  value  *of  the  strip 
taken  from  the  next  lot  on  the  north  at  two  thousand  one 
hundred  seventy-five  dollars;  while  Blood,  a  witness  of  appel- 
lants, estimates  the  same  damages  at  thirteen  thousand  seven 
hundred  fifty  dollars  for  the  first  named  lot,  and  five  thousand 
dollars  for  the  second;  and  Middleton,  another  of  appellants' 
witnesses,  estimates  the  damages  to  the  first  lot  at  twelve 
thousand  dollars,  and  to  the  second,  at  two  thousand  seven 
hundred  dollars.  Thus,,  with  respect  to  the  two  strips  of  land 
fronting  on  Kearny  street  taken  from  adjacent  lots,  Carter 
makes  the  second  about  one  ninth  the  value  of  the  other;  Mid- 
dleton not  quite  one  fourth;  and  Blood  between  one  tiiird  and 
one  half.  But  we  do  not  propose  to  analyse  ojr  discuss  tJie 
testimony  at  length.    '  These 'cdrcumstances  are  oiily  afiodv^ 
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to  as  further  illustrations  of  the  very  uncertain  and  unsatisfac- 
tory character  of  mere  crude  and  hastily  formed  opinions  as 
testimony.  Several  of  the  appellants'  witnesses  had  been 
consulted  and  their  views  considered  by  the  Commissioners 
before  making  their  report  It  is  quite  apparent^  also,  that 
the  witnesses  generaUy  examined  on  both  sides  had  devoted 
very  little  time  to  a  consideration  of  this  particular  matter^ 
and  several  of  them  intimate  as  much.  If  we  average  the 
testimony  it  will  be  found,  it  is  true,  that  the  average  result 
attained  by  the  entire  number  of  witnesses  will  be  considera- 
bly above  the  amount  allowed  by  the  Conmiissioners;  but 
the  Commissioners  bestowed  much  more  time  and  study  on 
the  question,  as  well  as  availed  themselves  of  the  opinions  and 
experience  of  others;  and,  when  we  consider  the  testimony  of 
the  witnesses,  there  was  a  real,  substantial  and  not  a  mere- 
apparent  conflict  in  the  evidence,  which  brings  the  case 
clearly  within  the  rule  established  in  the  practice  of  appellate 
Courts  stated  in  Pipet'a  Appeal. 

Several  witnesses,  besides  those  who  testified  to  the  same 
effect  in  Piper's  Case,  also  testified  that  the  ratio  of  benefits 
would  be  the  same  as  the  ratio  of  the  value  of  the  lots 
throughout  the  whole  portion  of  the  street  widened.  Indeed, 
on  this  issue  the  testimony  seems,  in  this  case,  to  be  so  nearly 
in  consonance  with  the  views  of  the  Commissioners  that  the 
point  is  not  very  much  pressed. 

The  appellants  offered  to  prove  that  the  lot  on  the  comer  of 
Post  and  Kearny  streets  was  assessed  for  benefits  too  low,  as 
compared  with  the  assessment  upon  the  lot  at  the  corner  of 
Sacramento  and  Seamy  streets,  and  the  testimony  was  ex- 
cluded on  the  objection  of  respondent  The  appellants  do  not 
appear  to  be  interested  in  either  of  these  lots.  The  specifica- 
tion in  the  objection  to  the  report  under  which  this  testimonj 
is  claimed  to  be  admissible  is  in  the  very  general  terms,  '^  That 
in  assessing  the  benefits,  as  aforesaid,  the  Commissioners  have 
assessed  some  lots  far  beyond,  and  others  much  below,  the 
proper  smn."  We  think  this  too  gmeraL  If  the  objectors 
daimed  that  some  lots  were  assessed  too  low  in  oomparisqn  with 
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others,  tbej  should  liaye  specified  the  lots  in  respect  to  whidi 
they  supposed  themselves  aggrieved,  so  that  the  cily  ooold 
oome  prepared  to  meet  the  objeetion.  It  was  their  business 
to  point  out  the  real  grounds  of  their  complaint  The  city 
should  not  be  compelled  to  come  to  the  trial  before  the 
County  Oburt,  prepared  to  defend  the  assessment  on  each 
and  every  one  of  several  hundred  lots  without  knowing  upon 
whidi  point  the  attack  would  be  made.  Such  a  requirement 
would  be  an  intolerable  burden.  We  think  the  Ciourt  prop- 
erly excluded  the  testimony  on  that  ground.  Besides,  the 
appellants  had  no  concern  with  the  relative  assessment  be- 
tween thoee  two  lots.  If  neither  of  them  was  assessed  too 
low  relatively  to  the  assessment  upon  their  own  lots,  they 
were  not  injured.  They  did  not  propose  by  this  teetimony 
to  show  that  either  was  assessed  relatively  too  low  with 
respect  to  their  own,  or  even  that  their  own  was  assessed 
relatively  too  high  with  respect  to  any  other.  Nor  does  the 
fourth  specification  in  their  objection  before  cited,  under 
which  this  testimony  is  daimed  to  be  admissible,  state  that 
their  own  lots  were  in  anj  respect  assessed  for  benefits  rela- 
tively too  high.  The  specification  is  that  ^the  Oommission- 
STB  have  assessed  some  lots  far  beyond,  and  others  much  be- 
low, the  proper  sum" — not  that  theirs  is  assessed  too  high. 
Unless  their  assessment  is  too  high,  they  cannot  be  injured  in 
this  respect  For  this  reason,  also^  the  testimony  was  inad- 
missible. 

The  last  point  made  is^  that  the  Court  erred  in  permitting 
Torrey,  one  of  the  Commissioners,  to  testify.  We  faiow  of  no 
1^1  principle  which  rendered  Torrey  incompetent  to  testify 
upon  the  matter  in  issue  before  the  County  Court  He  was 
not  called  for  the  purpose  of  proving  by  secondary  evidence 
the  contents  of  the  Commissioners'  report,  and  the  authori- 
ties dted  to  the  point  by  appeUants  are  wholly  inapplicable. 
There  was  no  occasion  to  prove  the  contents  of  the  report  It 
was  before  the  Court  already,  and  showed  upon  its  face  the 
Molts  attained,  and  the  very  objeoticms  under  consideration 
^Me  based  i^on  it    The  witnesses  of  ^peUants  not  only 
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testified  to  the  valxie  of  the  laind  takexi,  and  the  damages  sus- 
tainedy  but  they  explained  how  they  made  th^ir  estimates,  and 
the  process  by  which  they  arrived  at  their  residts.  Mr.  Tor- 
rey's  testimony  in  thisi  cai^e  was  mainly  directed  to  a  similar 
statement  of  the  process  by  which  he  would  make,  and  did 
make^  his  estimates,  and  arrived  at  his  results.  This  was  mat- 
ter not  required  to  be  shown  by  the  report.  The  appellants 
could  in  no  way  be  injured  by  it.  On  the  contrary,  it  afforded 
them  an  opportunity,  whifeh  they  did  not  before  have,  to  cross- 
examine  the  witness,  examine  l^e  modus  operandi  and  expose 
the  fallacy  of  tiie  process,  if  any  there  was.  It  was  advanta- 
geous, rather  than  injurious,  if  there  was  any  error  in  the  proc- 
ess. If  there  was  no  error  in  it,  of  course  no  injury  could 
result  It  is  a  mistake  to  regard  these  gentlemen  in  the  char- 
acter of  partisans,  and,  therefore,  as  disqualified,  even  if  parti- 
sanship were  a  disqualification.  They  were  originally  chosen, 
in  part,  at  least,  because  they  were  supposed  to  be  whoUy 
disinterested  and  impartial,  and  we  think  it  highly  proper 
that  they  should  go  upon  the  stand  as  witnesses,  and  shed 
such  additional  light  upon  the  subject  as  their  knowledge  of 
the  facts  might  enable  them  to  afford.  The  appellants  them- 
selves testified,  and  several  of  the  witnesses  called  by  them 
were  personally  interested  in  having  the  report  set  aside,  and 
were  opposing  the  confirmation  in  other  proceedings  upon 
objections  of  their  own,  and  the  others  called  by  them  were, 
doubtless,  such  as  were  found  upon  inquiry  to  entertain  opin- 
ions most  favorable  to  their  side  of  the  question.  Such  would 
naturally  be  the  case.  We  think  there  was  no  error  in  admit- 
ting the  testimony  of  Mr.  Torrey. 

We  think  the  order  of  the  County  CJourt  confirming  the  Com- 
missioners' report  must  be  affirmed,  and  it  is  so  ordered. 

Neither  Mr.  Justice  Bhodbs  nor  Mr.  Justice  ^LaznxsBsoN 
expressed  any  opinioiu 
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LEFEVKE'S  APPEAL  IN   TIHE  MATTEE  OFiTSB 
WIDENING  OF  KEARNY  STREET. 

OnmBTiD.  TiTLi^  TO  Lot  us.  Widsnino -KsABin  BvtBar.-^ Tlie  d«teMBil9«-> 
tion  of  the  Commlsaionei:^,  in  tlve  matter  of  .wldenlpji;  Kearny  street  in  Baa 
Francisco,  aa'to  who  li  &e  owner  of  ^i*  lot, -or  k'  building  the^n,  and  en-' 
titled  to  tli«  Bdney  ta  he  paldfor  linage*  ^tiiaated,'  )•'  not  coneldslve :  but 
where  the  rifht  to  tha  monej  !■  contested,  the  Board  of -aqp^rripors  shonld 
l»ey  the  amount  into  the  office  of  the  Cpunty  Clerk,  and  leave  the  ^ntest 
between  the  claimants  to  bis  settled  by  th^  Coorta  In  'pursuance  of  'the  pi^ 
visions  of  the  statata.  . ,        | 

Apfbai.  from  l&e  Oonnty  Oaurt,  Oity  and  Countj  of  Saa 
IVancisoa 

The  principal  facts  out  of  ivTliich  this  contest  arose  are  stated, 
in  Piper's  Appeal,  ante,  530. 

One  Jehn  J.  Vioget  was  the  owner  of  a  lost  on  Ejeamy. 
street,  distant  tw^ntv-five  feet  and  ten  inches  southerly  from 
the  southwest  corner  of  Kearny  and  Commercial  streets,  and 
during  his'  Kfetime  created  an  estate  in  said  lot  by  lease  to 
Adolphe  Silvy  and  Francois  Amoretti,  to.  expire  on  the,  10th 
day  of  June,  1870.  Mrs.  Lefevre  claimed  to  be  the  assignee 
of  the  lease.  The  respondent  claimed  that  she  w^  only 
assignee  of  Silvy's  interest  in  the  lease^  but  that  Amoretti  had 
died  without  making  any  assignment  of  his  interest,  and  that 
&e  same  Tested  in  his  heirs.  The  Commissioners  in  their 
report  awarded  the  sum.  of  four  thousand  one  hundred  and 
thirty-three  dollars  and  thirty-three  cents  to  be  paid  to  con- 
testant and  the  heirs  of  Amoretti  for  damages  to  be  sustaiped 
to  a  brick  building  on  the  lot,  and  the  sum  of  fourteen  thou- 
sand four  hundred  and  sixty-six  dollars  and  sixty-seven  cents 
to  the  owner  of  the  fee.  Mrs.  Lefevre  claimed  that  the  said 
sum  of  four  th6usand  one  hundred  azid  thirty-three  dollars  and 
thirty-three  cents  should  have  been  Awarded  to  her  alone,  and 
on  that  ground  objected,  to  the  confirmation « of  the  report 
The  Ootttty  Court  confirmed  the  report^  and  she  appealed.^^ 

J.  B.  CrochfU;  and  Edwdrd  X:  EHngUt^  fw  Appelant 

A,  CampheU,  for  Bespondent. 
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By  the  Courts  Sawteb,  J.: 

The  only  object  of  this  appeal  is,  to  avoid  being  ooncluded 
by  the  rei)ort  of  the  Commissioners  upon  the  question^  as  to 
whether  the  appellant  is  entitled  to  the  half  of  the  money 
awarded  to  the  heirs  of  Amoretti  for  damages  to  the  leasehold 
estate.    We  think  it  was  not  contemplated  in  the  statute  that 
the  determination  of  the  Commissioners  on  this  point  should 
be  oondusiye.    They  are  not  in  a  position  to  finally  determine 
disputed  titles  to  lands,  and  it  was  not  intended  that  they 
should  do  so.    The  Conmiissioners  report  the  true  owners,  so 
far  as  they  are  able  to  ascertain  them.     But  the  Board  of 
Supervisors  are  intrusted  with  the  payment  of  the  moneys,  and 
section  seventeen  provides,  that  when  ^^the  rights  and  inter- 
.  ests  of  persons  claiming  the  same  [the  money]  shall  in  the 
opinion  of  the  Board  of  Supervisors  be  doubtful,  it  shall  be 
lawful  for  the  said  Board  of  Supervisors  in  any  such  case  to 
pay  the  amount  of  sucb  damages  into  the  office  of  the  Clerk  of 
the  said  County  Court,  accompanied  by  a  statement  of  the  facts 
and  circumstances  under  wUch  said  payment  is  made,  and 
describing  the  lands  and  tenements  taken  by  the  said  City  and 
Coimty  of  San  Francisco  for  which  such  damages  have  been 
awarded ;''  and  when  so  paid  over,  section  nineteen  points  out 
the  mode  of  determining  the  rights  of  the  claimant  and  parties 
interested.     Neither  the  Commissioners,   nmr  the*  Board  of 
Supervisors,  are  adapted  to  the  litigation  of  conflicting  daims 
to  the  amount  awarded  as  damages,  and,  when  any  such  con- 
flicting claims  to  moneys  awarded  are  presented  to  the  Board 
of  Supervisors,  the  only  safe,  or  proper  course  for  that  body 
to  pursue,  is,  to  pay  the  amount  into  the  office  of  the  Clerk  of 
the  County  Court,  in  the  manner  prescribed  in  section  seven- 
teen, and  leave  the  contest  to  be  determined  by  the  judicial 
tribunals  designated  for  that  purpose  by  the  Act     The  Com- 
missioners supi)08ed  they  had  ascertained  the  proper  parties 
interested,  and  aocordixigly  indicated  ikeaa  in  ikm  report. 
This  was  their  duty  under  tlie  law,  and  we  do  not  perceive 
that  tiiey  oould  have  done  otherwise^  unless  they  had  reported 
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the  parties  as  imknown,  and  this  they  oould  hardly  have  done 
under  the  evidence  before  them.  But,  hofwever  iMs  may  be, 
iheir  report  will  not  prevent  the  appellant  from  urging  her 
claim  for  the  money  before  the  Board  of  Supervisors,  and 
establishing  her  rights  before  the  tribunal  designated  for  that 
purpose. 
Order  of  confirmation  affirmed. 

ITeither  Mr.  Justice  Rhodes  nor  ICr.  Justice  Sahbebsov 
expressed  any  opinion. 


KEESE'S  APPEAL  IN  THE  MATTER  OP  WIDENINQ 
KEARNY  STREET. 


OvRB  OF  Vn  ov  Lot  to  tax  Tax  worn  Wnnofixo  SranVd — The  OommlB- 
tknmm  anointed  to  Mtlinate  b«Mftti  and  imii  Samaffis  for  wldenlnf  a 
■trcet  in  San  Frandico  under  the  Act  of  April  4tli,  18S4,  vmf  properly  aoMoo 
tiie  czpeneee  to  be  borne  by  a  lot  whicb  la  under  lease,  to  the  owner  of  the 
fee,  where  the  beneflte  all  acerae  to  lach  owner,  wtthont  apportioning  aay 
lart  etf  tiM  MUM  to  tha  Iumii. 

Appxai«  from  the  County  Oourk,  Oily  and  C!ounty  of  San 
Francisco. 

The  general  facts  connected  widi  this  case  will  be  found 
stated  in  Piper^s  Appeal,  ante,  680. 

Reese  was  the  owner  of  a  lot  on  Washington  street^  lying 
fifty-eig^t  and  one  half  feet  westerly  of  Eeamy  street  He 
had  leased  a  part  of  the  lot  to  three  several  tenants.  The 
leases  were  dated  March  Ist^  1864,  August  Ist^  1864^  and 
April  15th,  1865,  and  were  each  for  a  term  of  five  years. 
He  objected  to  the  confirmation  of  the  report  of  the  Commis- 
aioners.  The  County  Court  overruled  his  objections,  and  conr 
finned  the  report,  and  he  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  B.  Crockett,  and  Edward  /•  PringU,  for  AppellaBt 
A.  Oamjihett,  for  Bespondent 
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By  AeOoxirt,  Sawybb^  J,::: 

This  case  inyolves  the  same  qnestionB  detenniiied  in  Pipet^, 
Appeal,  ante,  530,  and  it  is  unnecessary,  to  discuss  them  here 
But  one  additional  point  appears  to  be  relied  on,  and  th( 
principles  by  which  it  must  be  governed  were  alsa  determine< 
in  that  case.  In  this  case  the  land  is  under  a  lease.  It  i 
8ituate..9n  a  cross  strpet,  hvd  within  a  few  feet  of  the  new  Hn( 
of  Kearny  street  when  widened,  and  on  the  s;de  upon  whicl 
the  addition  is  to  be  made.  The  portion '  of  the  expensei 
assessed  against  the  lapd  is  all  assessed  to  the  owner  of  th( 
fee.  The  appellant  claims  that  a  part  of  it  should  have  beei 
.assessed  against,  the  lessees.  The  Coipmissioners  took  th( 
lease  into  consideration,  and,  after  a  careful  investigation,  con 
eluded  that  none  of  the  benefits'  would  accrue  to  the  lessees 
but  all  would  accrue  to  the  owner  of  the  fee.  They  though! 
that  the  benefits  to  accrue  from  the  widening  of  Kearny  streel 
would  not  be  felt  on  the  ct6s3  street  till  the  widening  should 
be  completed,  the  new  buildings  erected,  the  new  sidewalks 
constructed,  and  the  street  in  its  improved  condition  open  tc 
travel;  that  the  time  which  would  be  required  to  complete 
the  improvement,  especially  when  the  magnitude  of  the  worl 
and  the  probability  of  obstruction  and  delay  likely  to  arise 
from  litigation  in  regard  to  it  is  considered,  was  uncertain; 
that  while  the  improvements  were  going  on,  the  destructioii 
of  the  buildings,  the  obstruction  of  the  street,  and  the  general 
disturbance  consequent  upon  the  work  would  interfere  witl 
the  travel  and  business  of  the  neighborhood  for  the  time,  and 
be  a  damage  to  the  lessees  rather  than  a  benefit ;  that  the  full 
amount  of  rents  would  still  be  received  during  the  time  bj 
the  landlord ;  that  the  benefits  would  be  for  all  time,  and  wouW 
accrue  to  him ;  and  that  no  benefits  over  the  damages  resulting 
from  the  disturbance  and  interference  with  business  wouW 
accrue  to  the  lessees.  The  testimony  is  certainly  insufficient 
to  overthrow  this  view.  We  see  nothing  further  of  sufficient 
plausibility  to  require  notice.  The  order  oonfinnmg  the  Com- 
missioners' "report  is  affirmed. 


f 
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Aizwoent  for  AppeUant. 


Neither  Mr.  Justice  .Rhodes  nor  Mr.  Justice  Sakdxbson 
expressed  aoy  opinicm. 


JOHN  WE0DERSPOON  v.  3.  P.  ROGERS. 

Plb&dikos  on  Notbl— If  the  complaint  In  a  anlt  on  a  note  ayart  that  the 
defendant  made  and  ddiyered  the  note  to  the  plalntiif,  and  that  the 
plaintiff  ia  atill  the  owner  and  holder,  the  allegaUon  that  plaintiff  la  the 
owner  and  holder  to  hut  a  conclnalon  of  law,  and  an  wiiwar  denying  It  bnt 
admitting  the  other  allegatlona  of  the  complaint,  raiaea  no  material  ieane. 

bnt. —  Such  anaww  ahonld  be  atricken  out  on  motion  aa  irrelevant,  and 
plaintiff  ia  entiUed  to  judgment  on  the  pleadinga,  eren  If  there  la  an  ayer- 
ment  in  It,  that  the  action  to  not  prosecuted  In  the  name  of  the  real  party 
to  interest,  and  that  another  person  owna  the  note. 

8bam  Answeb. —  If  the  complaint  avers  that  defendant  made  and  delivered 
the  note  to  plaintllC  and  that  ptointlff  to  atill  the  owner  and  holder,  and 
the  answer  denies  that  plaintiff  to  the  owner  and  holder,  and  the  plaintiff 
totrodacea  affidavits  showing  by  a  atatement  of  facta  that  the  note  la  hto, 
and  the  defendant's  eounter-affldjavlts  merely  state  that  the  answer  to  true 
and  was  pot  in  in  good  faith  —  the  answer  to  abam,  and  should  be  stricken 
eut  as  such. 

App£ai«  from  the  District  Courts  Fourth  Judicial  District, 
Citv  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Charles  Wittram/ior  Appellant 

The  District  Court  erred  in  strildng  out  defendant's  answer 
as  sham  and  irrelevant,  and  ordering  judgment  thereon  against 
him,  and  in  doing  so  exceeded  its  jurisdiction.  The  answer 
presents  material  issues  of  fact  to  be  tried  by  jury.  The 
answer  controverts  material  allegations  in  the  complaint  and 
sets  np  new  matters  in  defense.  The  answer  contains  a  full 
and  complete  defense  to  the  pause  of  action  set  fpr^h  in  the 
«5oniplamt  as  to  the  plaintiff.  The  answer  is- not  fictitious  or 
interposed  for  the  purpose  of  dejay.  The  answer  is  bona^fide^ 
The  answer  is  sworn  to  as  t^e.  The  answer,  therefore,  ip 
not  abiain  or  irrelevant.  (Cal.  Pr.  Act,  Sees.  4,  168,  and  165; 
7  Cal.  561;  10  Cal.  847;  13  Cal.  98;  18  OaL  588;  16  OaL 
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9,  344;  18  CaL  126;  29  Oal.  194;  11  Abbott  Pr.  R  417-85; 
16  Abbott  Fr.  R.  280;  1  Johnson,  189;  2  Wend.  158;  10 
Wend.  87;  11  Wend.  478;  12  Wend.  166;  2  Code  Eep.  65; 
1  Hilt  235;  2  Duer,  160;  5  Duer,  168;  5  Sandf.  52;  1  E. 
D.  Smith,  364;  3  Bosw.  560;  4  How,  Pr.  63;  10  How.  Pr. 
233;  24  Barb.  665;  27  Barb.  82;  20  N.  Y.  268;  15  Dana, 
46;  10  Mass.  287;  3  Pick.  83;  20  HL  499.)  The  order  and 
judgment  of  the  District  Court  erroneously  deprived  the 
defendant  of  hia  lawful  rights.  Because  the  defendant's 
answer  is  in  all  respects  as  required  by  law.  Because  the 
answer  presents  issues  of  fact  which  entitle  the  defendant  to 
a  trial  by  jury  in  the  ordinary  mode,  and  as  provided  by  the 
Constitution  and  laws  of  the  land.  (Const.  U.  S,  Art  VH; 
Const.  CaL  Art.  I,  Sec  3;  CaL  Pr.  Act,  Sees.  153  and  155; 
Broom  on  Par.  42.)  Because  the  affidavit  of  the  defendant, 
in  opposition  to  the  plaintiff's  affidavit  and  motion  to  strike 
out  the  answer,  was  sufficient  to  defeat  the  motion.  (18  CaL 
385.) 

J.  W.  Winans,  for  Bespondent 

The  authority  of  the  Court  below  to  strike  out  the  answei 
as  sham  or  irrelevant,  under  section  fifty  of  the  Practice  Act^ 
is  sustained  by  all  the  cases.  The  language  of  said  section 
fifty  is  taken  totidem  verbis  from  section  one  hundred  and  fifty- 
two  of  the  New  York  code,  and  the  decisions  made  thereundei 
are  therefore  directly  in  point  A  mere  denial  in  the  answei 
that  plaintiff  is  the  owner  and  holder  of  the  note,  is  irrelevani 
and  diauL  {C viler  v.  OurUer,  1  Denio,  268 ;  Seeley  v.  EngU, 
17  Barb.  530;  Edson  v.  DiUaye,  8  How.  Pr.  273.)  An  aver 
ment  that  plaintiff  is  not  the  real  party  in  interest,  but  holds 
as  agent  for  another,  even  though  that  other  ia  named,  unless 
the  facts  are  stated  which  deprive  the  plaintiff  of  the  right  tc 
sue,  is  irrelevant  and  sham.  {Ramsdale  v.  Clapp,  7  Barb.  483, 
484;  BuHerfield  v.  McComber,  22  How.  Pr.  163, 164;  Benifoj 
v.  Jones,  4  How.  Pr.  202,  204.)  Where  the  averment  of  own- 
ershipy  in  the  oomplaint^  it  abeolnte  and  unequivocal  and  sup- 
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ported  by  the  oath  of  positive  knowledge,  and  that  in  the 
answer  is  on  information  and  belief,  defendant,  on  a  motiAi  to 
set  aside  the  answer  as  sham,  is  bound  to  support  his  averment 
bv  the  oath  of  a  party  having  knowledge.  {The  People  v. 
'iicO.omher,  15  How.  Pr.  189;  Hance  v.  Bumming,  2  E.  D. 
Smith,  48,  49;  Chapin  v.  Palmefr,  12  How.  Pr.  37,  39,  and 
oases  therein  cited;  Corbett  v.  Bno,  18  Abbott's  Pr.  66.) 


By  the  Court,  Sawtxb,  J.: 

This  is  an  action  upon  a  promissory  note  by  the  payee  against 
the  maker.  The  complaint  avers  the  making  and  delivery  of 
the  note  by  the  defendant  to  plaintiff,  setting  out  a  copy,  then 
avers  '^  that  plaintiff  is  now  the  owner  and  holder  of  said  prom- 
issoiy  note,''  that  no  part  had  been  paid,  etc.,  and  prays  judg- 
ment for  the  amount  due.  The  complaint  is  verified.  The 
answer  denies  ^  upon  information  and  belief  that  the  plaintiff  is 
the  owner  of  the  note,"  but  does  not  deny  any  other  allegation. 
It  then  affirmatively  avers  on  information  and  belief,  that  one 
H  S.  Coming  was^  at  the  commmcement  of  the  action,  and  still 
is,  the  owner  of  the  note,  and  that  the  action  is  not  prosecuted 
in  the  name  of  the  real  party  in  interest,  but  that  the  plaintiff 
holds  said  note  as  the  agent  of  Coming.  But  it  avers  no  facts 
BhowiDg  Coming  to  be  owner,  or  out  of  which  the  transaction 
arose.  On  the  pleadings,  and  an  affidavit  directly  and  posi- 
tively contradicting  the  general  averments  of  the  answer,  and 
stating  further  that  the  note  was  originally  given  on  account 
of  an  indebtedness  due  from  defendant  to  Comings  but  that  said 
indehtednesa  had  already  been  transferred  to  the  plaintiff  by 
said  Coming,  in  part  payment  for  money  advanced  by  plaintiff 
to  Coming,  the  plaintiff  moved  to  strike  out  the  answer  as 
sham  and  irrelevant,  and  for  judgment.  Defendant  replied  by 
affidavit  stating  ''  that  he  believes  the  averments  contained  in 
his  answer  herein  to  be  true,"  that  the  matters  were  set  up  in 
good  faith,  and  that  he  expects  to  support  the  averments  bv 
competent  proof,  but  without  stating  any  facts  upon  which 
Us  leHef  la  based,  or  oontradicting  directly,  or  even  upon 
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information  or  belief,  anj^of  the  specific  facts  stated  in  plain- 
tiff's affidavit  as  to  the  consideration  of  the  note,  and  the  assign- 
ment thereof  to  plaintiff  by  Corning  before  the  note  was  given. 
The  Court  struck  out  the  answer  and  entered  judgment  for 
plaintiff,  and  defendant  appeals.  We  think  the  plaintiff  enti- 
tled to  judgment.  The  averment,  that  the  plaintiff  was  the 
owner  of  the  note,  is  not  Ae  averment  of  an  isriuabie*  fact.  It 
is  but  the  averment  of  a  conclusion  of  law,  which  followed 
from  the  other  facts  averred.  It  was  immaterial  and  might 
have  been  omitted.  The  conclusion  of  law  necessarily  fol- 
lowed from  the  other  facts  stated.  The  denial  of  this  aver- 
ment of  a  conclusion  of  law  did  not  raise  a  material  issue. 
The  material  facts  were  all  admitted,  and  judgment  must 
necessarily  have  followed,  notwithstanding  the  denial  of  the 
legal  cc«iclusion.  Upon  this  point,  Mr.  Justice  Duer,  in  Catlin 
T.  Gunter,  1  Duer,  265,  says :  "  It  has,  however,  been  insisted, 
that  no  amendment  of  the  answer  was  necessary  in  the  present 
case  to  let  in  the  defense  of  usury,  but  that,  striking  from 
the  answer  all  the  specific  allegations  which  the  proof  failed 
to  sustain,  the  defense  waa  admissible  \mder  the  general  denial 
which  the  answer  contains,  that  the  plaintiff  was  the  lawful 
holder  and  owner  of  the  note  and  that  the  defendant  was 
indebted  to  him  thereon  in  the  sum  claimed  to  be  due  or  in 
any  sum  whatever.  But  these  positions  seem  to  us  so  mani- 
festly groundless  that,  had  not  the  defense  of  usury  been 
specially  pleaded,  the  answer  would,  in  our  opinion,  have  been 
plainly  frivolous,  and  the  plaintiff  entitled  to  an  immediate 
judgment.  The  answer  controverts  no  material  averment  in 
the  complaint  It  admits  the  making  and  transfer  of  the 
note,  and  its  possession  by  the  plaintiff,  and  these  are  all  the 
facts  which  the  plaintiff  was  bound  to  aver,  and,  if  denied,  to 
prove,  in  order  to  maintain  his  action.  Hence  the  denial  in 
the  answer,  that  the  plaintiff  was  the  lawful  owner  of  the 
note,  and  that  the  defendant  was  indebted  to  him  thereon, 
raised  no  issue  of  fact  whatever,  but  was  a  denial  merely  of  a 
^x>nclusion  of  law  which,  as  such,  the  Judge  upon  the  trial,  so 
far  from  admitting  evidence  under  it^  wlia  bound,  to  disregard 
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as  irrelevant  and  nugatory.  We  are  in  the  constant  habit  of 
striking  out  such  a  denial  as  irrelevant  or  frivolous,  and  -we 
believe  that  the  same  construction  has  uniformly  been  given 
to  it  by  the  Judges  of  the  Supreme  Court  {Pierafm  v.  Squire ^ 
1  Code  Rep.  84;  McMurmy  v.  Oifford,  6  Howard,  P.  R. 
14;  Buddington  v,  Davis,  6  Howard,. 402.) 

In  Seeley  v.  Engellj  17  Barb.  680,  the  oomplaint  contained 
an  allegation  of  ownership  of  notes,  and  the  answer  a  denial 
of  ownership,  precisely '  like  those  in  this  case.  The  referee 
excluded  evidence  offered  by  defendant  to  show  that  the  plain- 
tiff was  not  the  owner  of  the  notes,  to  which  ruling  defendant 
excepted.  In  considering  the  question  the  Court  say:  "On 
the  part  of  the  defendant,  evidence  was  sought  to  be  given  by 
him,  that  the  plaintiff  was  not  the  lawful  holder  and  owner  of 
the  note.  These  offers  were  repeated  in  various  forms,  but 
substantially  to  the  same  effect,  and  the  referee  excluded  the 
testimony  offered  on  the  ground  that  the  answer  was  insuffi- 
cient to  admit  the  evidence.  Upon  the  authority  of  various 
cases  cited  on  the  argument,  we  think  this  ruling  was  right. 
(See  5  Sand.  646;  8  How.  273;  7  Barb.  483;  4  How.  202; 
4  Com.  249.)''     We  think  these  views  correct. 

The  denial  clearly  raised  no  material  issue  of  fact.  The 
affirmative  allegations  of  the  answer  were  but  an  averment  of 
the  same  matter  in  an  affirmative  form.  It  averred  certain 
legal  conclusions  already  stated,  but  presented  no  new  issua- 
ble facts.  There  was  nothing  which  obviated  the  legal  con- 
clusion, which  followed,  necessarily,  from  the  facts  averred  in 
the  complaint,  and  admitted  by  the  answer.  On  the  admitted 
facts  the  plaintiff  was  entitl^  to  judgment  There  was  no 
issuable  fact  presented  by  the  answer  relevant  to  the  case 
made  by  the  complaint.  The  answer  was,  therefore  properly 
struck  out  as  irrelevant  under  section  fifty  of  the  Practice  Act. 
If  it  could  be  regarded  as  good  in  form,  it  was  also  manifestily 
sham  within  the  rules  upon  the  subject  Without  further  dis- 
cussion, the  following  additional  cases  are  referred  to  bearing 
upon  these  points:  People  v.  McC amber,  18  N.  Tt.  320;  Rvs- 
Ua  Y.  Clapp,  7  Barb.  482 ;  BenUey  t.  Jonee^  4  How.  Pr.  202 ; 
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Hcmce  v.  Rumming,  2  E.  D.  Smith,  48;  Corlett  v.  Eno,  13 
Abb.  65;  Eliz.  Manuf.  Co.  v.  Campbell,  18  Abbotfs  Pr.  92; 
Oostorfs  V.  Taaffe,  18  CaL  387.  The  note  was  payable  to 
plaintiff;  and  does  not  appear  hy  averment  or  otherwise  to  have 
ever  been  assigned.  The  judgment  is  therefore  right  under 
the  principles  announced  in  Corcoran  v.  DoU,  ante,  82. 
Judgment  affirmed. 

Neither  Mr.   Justice  Rhodes  nor  Mr.   Justice  Shattee 
any  opinion. 


A.  P.  SHRIVER  1^.  X 


O.  LOVEJOY,  AND  J.  A.  GEAND- 
VOINET. 


JoiHT  Uakmbb  of  Nora  ALL  Pbincipals. —  Ib  ui  aettoB  QB  ft  promlsaory 
note  ftgftlnst  lereral  joint  maken,  neither  can  ahow  in  defenae  that  as 
between  him  nnd  the  other  joint  makera  he  waa  onlj  a  aurety. 

lone. —  AH  the  makera  of  a  joint  and  aereral  promiaaorj  note,  aa  betweeo 
themaelTea  and  the  payee,  are  regarded  aa  principala. 

lone —  If  one  of  the  joint  makera  of  a  note  aigned  aa  a  aurety  for  the  others, 
and  the  payee  aoe  all,  and  attach  enough  of  the  property  of  the  prindpala 
on  the  note  to  aeeore  hia  pay,  and  then  release  It,  the  surety  la  not  thereby 
dlacharged. 

Appeal  from  the  District  Oourt,  Thirteenth  Judicial  Dis* 
trict,  Mariposa  County. 

The  following  is  a  copy  of  the  note  sued  on: 

«  $1,500  00-100. 

^^  On  or  before  the  1st  day  of  May,  A.  D.  1865,  we,  or  either 
of  us,  promise  to  pay  A.  F.  Shriver,  or  order,  the  sum  of  fif- 
teen hundred  dollars  in  gold  coin  of  the  United  States,  with 
interest  thereon  at  the  rate  of  two  per  cent  per  month  from 
date  xmtil  paid,  for  value  received. 

^  LOVBJOT  &  Co., 

^  January  4th,  186S.  Obandvoutet.'' 

The  defendant  Qrandvoinet  appealed. 
The  other  facts  are  stated  in  tlie  opinion  od  the  Ooort  and 
in  the  concurring  opinion. 
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Patienon,  Wallace  dk  Stow,  for  Appellant 

''When  an  individual  becames  a  party  to  a  note  or  bill  at 
the  request  and  for  the  benefit  of  another,  the  relation  of  prin- 
cipal and  surety  exists,  and  must  be  regarded  by  all  other  par- 
ties affected  with  notice.*'  (Pitte  v.  Oongdon,  2  Comstock,  854; 
citing  21  Wend.  504,  OriffUh  v.  Reed,  where  Mr.  Justice 
Bronaon  said:  ** It  has  long  been  settled  that  a  man  may  be- 
come a  party  to  a  promissory  note  or  bill  of  exchange  as  a  surety, 
and  that  he  is  entitled  to  all  the  privileges  applicable  to  that 
eharaeter  as  fully  as  though  he  were  surety  in  a  different  form 
of  ccmtract;''  citing  Paine  v.  Packard,  18  John.  174;  King  v. 
Baldwin,  17  Id.  884;  Mancheeter  Iron  Go.  v.  Sweeting,  10 
Wend.  168 ;  18  Id.  865 ;  Id.  401 ;  see  to  same  effect,  Eaarris  v. 
Brooks,  21  Pick.  195;  Carpenter  v.  King,  9  Met.  61;  Orafton 
Bank  v.  Kent,  4  N.  H. ;  Branch  Bank  v.  James,  9  Alabama, 
949.)  Parsons  on  Bills  and  K.,  p^  284,  YoL  I,  concludes,  the 
weight  of  authority  and  principle  is  in  favor  of  the  admission 
of  evidence  to  prove  that  one  ci  two  joint  makers  was  surety ; 
provided,  the  holder  knew  such  fact  before  the  maturity  of  the 
note.  (Wheat  v.  Kendall,  6  N.  H.  504;  6  Hammond,  17;  5 
Id.  107;  and  the  numerous  authorities  collated  in  note  '^e,'' 
Vol.  I,  pp.  284r-85,  Parscms  on  Bills  and  N.)  ''  When  it  does 
not  appear  on  the  face  of  the  paper  that  the  party  is  a  surety, 
notice  of  the  character  in  which  he  contracted  must  of  course 
be  brought  home  to  the  holder  before  he  can  be  affected  by  it" 
(21  Wend.  604.) 

George  Cadwalader,  for  Beqnmdent. 

In  the  case  of  Dane  v.  Cordva,  24  OaL  165,  Mr.  Justice 
Sawtbe,  in  delivering  the  opinion  of  the  Court>  said:  "  When 
a  party  contracts  jointly  with  another,  as  in  this  case,  as 
between  himself  and  the  creditor,  he  is  the  principal  debtor — 
he  expressly  undertakes  to  pay  the  debt?  GxuidToinet,  of 
oouTBo,  under  this  decision  is  not  a  surety,  but  a  principal 
Dam  V.  Cordua  reviews  a  number  of  the  cases  cii^  by  appe^ 
Itt&t,  and  hoLds  that  the  alleged  surety  must  pay  the   debt 
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before  he  has  any  rights  of  action  against  the  person  claimed 
hy  him  as  the  principal  obligor;  or  that  he  may  proceed  under 
the  five  hundred  and  twenty-seventh  section  of  the  Practice  Act 
to  compel  such  obligor  to  satisfy  the  debt.  Dcune  v.  Cordua, 
with  Aud  V.  Magruder,  place  Grandvoinet  in  the  position  of 
the  principal  debtor.  As  the  relation  of  principal  and  surety 
cannot  exist  in  this  case,  it  is  out  of  place  to  quote  authority 
going  to  show  what  the  consequenceg  would  be  if  the  relaticm 
existed. 


By  the  Court,  Rhodes,  J. : 

The  plaintiff  sued  Lovejoy  —  the  surviving  partner  of  Love- 
joy  &  Co. —  and  Gralidvoinet,  upon  a  joint  and  several  promis- 
sory note  made  by  Lovejoy  &  Cp.  and  Grandvoinet  to  the 
plaintiff.  Grandvoinet  relied  for  a  defense  mainly  on  the  fact 
that  Lovejoy  &  Co.  were  the  principal  debtors,  that  he  was 
only  their  surety,  and  that  the  plaintiff  after  having  com- 
menced this  action  and  attached  sufficient  property  of  Lovejoy 
to  satisfy  the  demand,  released  the  property  from  the  attach- 
ment, and  the  same  was  attached  by  other  creditors  of  Love- 
joy.   The  Court  gave  judgment  for  the  plaintiff. 

All  the  makers  of  a  joint  and  several  promissory  note,  what- 
ever may  be  their  true  relation  between  themselves,  stand,  as 
to  the  payee,  as  principals.  The  promise  of  each  is  an  abso- 
lute and  primaiy  promise,  not  a  conditional  or  secondary 
promise.  The  creditor  is  not  interested  in  knowing  the  rela- 
tion of  the  makers  with  each  other.  In  a  suit  on  the  note,  he 
ought  not  to  b©  delayed  by  an  investigation  into  matters  which 
do  not  concern  him.  The  Practice  Act  does  not  provide  the 
necessary  machinery  for  conducting  that  sort  of  a  triangular 
litigation.  When  one  maker  alleges  that  he  is  a  surety,  how 
is  another  maker  to  deny  the  allegation?  He  may  be  pre- 
pared to  disprove  it;  but  how  can  he  be  permitted  to  do  so, 
unless  he  takes  issue  npon  it?  The  law  initerposes  a  denial 
of  the  new  matter  of  the  answer,  in  behalf  of  the  plaintiff,  but 
we  have  never  heard  that  it  is  also  deemed  to  be  denied  by 


k 


Jnly,  1867.]  Shkivek  v.  Lovejoy:  577 

Opinion  of  the  Coort  —  Erodes,  J. 

the  other  defendants.  If  the  suretyship  can  be  alleged,  it 
must,  if  proven,  be  found  as  a  fact,  ai^d  the  judgment  must  be 
in  accordance  with  it,  though  the  fact  found  be  contrary  to 
the  tenor  and  effect  of  the  note  on  which  the  recovery  is  had. 
It  would  better  accord  with  the  rules  of  pleading  and  evi- 
dence, to  render  judgment  on  the  contract  that  the  makers  of 
the  note  entered  into  with  the  payee,  rather  than -such  as  they 
may  have  made  among. themselves.  These  matters  cannot  be 
inquired  into  in  a  suit  on  the  note.  (Aud  v.  Magmder,  10 
Cal.  288;  Dme  y.  Cordua,  24  Cal.  164.)  The  authorities 
upon  this  point  were  reviewed  at  some  length  in  the  last  case 
cited,  and  although  the  cases  are  not  iiniform,  yet  the  doctrine 
is  80  firmly  based  upon  principle  and  so  fully  sanctioned  by 
commercial  usage,  that  we  regard  a  further  review  as  useless 
and  idla 

As  he  was  not  entitled  to  show  that  he  was  not  a  principal, 
but  that  as  between  himself  and  Lovejoy  &  Ca  he  was  merely 
their  surety,  he  had  no  better  right  than  Lovejoy  to  complain 
of  the  release  of  the  attachment,  and  he  is  not  entitled  to  avail 
himself  of  that  fact  in  this  action  in  any  other  manner  or  for 
any  other  purpose  than  could  Lovejoy,  who  certainly  oould 
not  set  it  up  as  a  defense  to  the  action. 

Judgment  affirmed. 

Mr.  Justice  Shasteb  delivered  the  following  opinion,  ocm- 
curring  specially,  in  which  Mr.  Justice  Sawteb  concurred : 

I  concur  in  the  judgment  on  the  ground  that  it  is  found  by 
the  Court,  and  on  what  I  consider  sufficient  evidence,  that  the 
appellant  was  not  a  surety,  but  a  principal  party  to  the  note. 
On  the  question  discussed  in  the  opinion  of  brother  Bhodxs^ 
I  Tefrain  from  expressing  an  opinion. 

Vol.  XXXII.— 87 
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Plbadinos. —  If  the  complaint  la  twom  ta^  a  ganeral  denial  In  tbe  aaawar  admlti 
all  Its  material  allegation!. 

TBX8PA88  oir  Lands. —  If  the  complaint,  In  an  action  to  recoTCr  dtmafes  fei 
an  alleged  trespass,  arers  that  the  defendant  onlawfally  entered  on  plain- 
tiff's  land  .and  tore  down  a  gate,  the  gist  of  the  action  la  the  entry,  and 
the  remoTal  of  the  gate  la  mere  matter  of  aggrayatlon ;  and  If  the  plalntlfl 
fall  to  prove  the  gist  he  cannot  recover  for  the  matter  of  aggrantloB. 

lusTuncJLTiON  OF  TBK8PA88. —  In  trespass  qua/rt  HUiffUwm  fregii,  where  thi 
complaint  avers  matter  of  aggravation  after  the  entry,  an  answer  justify- 
ing the  aggravating  matter,  hat  admitting  plalntUTs  title  and  posaesskm, 
does  not  state  facts  snfflclent  to  constltnte  a  defense. 

■▲snicnMT. —  One  who  owns  an  easement  npon  the  land  of  another  has  a  right 
to  enter  on  the  land  to  keep  the  easement  In  repair,  bat  aside  from  this  and 
analogons  parposes  he  has  no  right  of  entry. 

▲iiswnB  nr  Tbsspass. —  In  trespass  quan  elau9um  fregii,  an  answer  jnstlfylni 
merely  hecanse  the  defendant  has  an  easement  on  the  land,  contains  do 
defense. 

INIM. —  An  answer  justifying  a  trespass  tm  the  ground  of  official  doty  should 
aver  that  the  defendant  f%  an  officer,  and  what  his  official  dnty  Is.  II 
there  are  other  defendants,  and  the  answer  Is  Intended  to  apply  to  them, 
It  should  state  that  they  entered  In  aid  of  the  officer. 

Watbb  Commissicneb. —  A  Water  Commissioner  appointed  onder  the  Act  ol 
ICay  15th,  1854,  to  regnlate  watercourses,  etc.,  has  no  power,  aa  sndi,  ti 
repair  a  watarconrse  or  to  remove  an  ohatmctlon  from  It. 

Appeal  from  the  District  Court,  First  Judicial  District; 
Los  Angeles  County. 

The  plaintiff  was  the  owner  of  a  tract  of  land  called  the 
**Ranchito,"  in  Los  Angeles  County,  formerly  granted  tc 
Juan  Crispin  Perez  by  the  Mexican  Government.  Acroa 
the  "  Eanchito,'*  at  the  time  of  the  commencement  of  this 
action  and  previously,  there  ran  a  certain  zanja  or  water 
course,  partly  artificial  and  partly  natural,  hiown  as  the 
** Zanja  de  San  Samuel'^  through  which  flowed  water  taker 
from  the  San  Gabriel  River  to  lands  owned  by  the  defendants, 
Colimas,  Passons,  and  others.  The  water  flowing  througl 
this  zanja  was  used  for  irrigation.  Plaintiff  in  1866  placed 
across  this  zanja  on  the  ^'Banchito''  a  water  gate  for  the  pur 
pose  of  turning  water  out  of  the  same  to  irrigate  hia  lands 
The  defendants  claimed  that  he  iiad  no  right  to  do  so,  and 
that  they  were  entitled  to  the  xue  of  the  water,  a&d  entered 
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qxm  die  ^Banchito^  and  removed  the  water  gate.    Judg- 
ment was  rendered  in  favor  of  the  def^idants  in  the  Oonrt 
bdow,  and  the  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 

OlasaeU  A  Chapman,  for  Appellant 

The  facts  found,  and  he  admissions  of  the  pleadings  show 
condusivelj,  that  the  plaintiff  was  the  owner  and  possessor  of 
the  land  on  which  was  the  zanja  referred  to.  Henoe,  prima 
jade,  the  plaintiff  had  the  right  to  the  reasonable  use  of  the 
water  therein  for  irrigating  his  said  lands.  (Angell  on  Water- 
courses,  ^ecs.  5,  8,  142 ;  Washburn  on  Easements,  pp.  238-9, 
234-5.)  The  interference  by  defendants  with  this  prima  facie 
right  of  plaintiff  is  declared  in  the  findings  and  admitted  bj 
the  pleadings.  Thereby  the  burden  is  cast  upon  the  defend- 
ants to  avoid  the  consequences  of  this  interference.  The  only 
matter  suficiently  pleaded  or  set  up  for  this  purpose  is  the 
alleged  concession  to  defendants  of  the  exclusive  right  to  this 
zasija,  which  allegation  is  not  found  to  be  true.  As  to  the 
pleadings,  see  Coles  v.  Savlsby,  21  CaL  50 ;  Smith  v.  Owen,  21 
CaL  11;  Piercy  v.  SaJbin,  10  CaL  22,  and  Id.  303;  Oreen  v. 
Palmer,  15  CaL  411.  The  evidence  equally  fails  to  establish 
any  defense  or  justification  under  the  authority  of  alleged 
Water  Commissioners.  None  of  the  acts  requisite  for  the  es- 
tablishm^it  of  such  a  daim  have  been  proven.  As  to  what 
8ome  of  these  requisites  are,  see  Wash,  on  E.  pp.  327''8 ;  An- 
geU  on  W.  0.  Sees.  476-7;  Bensley  v.  M.  Lake  W.  0.  13  Cal. 
813. 

V.  E.  Howard,  for  Bespondents. 

By  the  Court,  Shavtxb,  J.: 

This  is  an  action  to  recover  damages  for  an  alleged  trespass 
upon  a  tract  of  land  in  the  County  of  Los  Angeles,  known  as 
''The  Ranch ito.***  It  is  charged  that  the  defendants  unlaw- 
iolly  entered  upon  said  lands  and  tore  down  the  gate  of  a  cer- 
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tain  zanfa,  or  ditch,  crossing  ttie  same  and  used  by  the  plaintiff 
for  the  purpose  of  irrigation.  The  general  deni^  contained  in 
the  answer  must  be  disregarded,  for  the  complaint  was  swom 
to.  The  plea  of  a  former  action  pending  requires  no  attention, 
for  there  was  no  evidence  tending  to  prove  it.  There  were 
two  defenses  stated  in  the  answer,  however,  with  reference  to 
which  evidence  appears  to  have  been  taken  at  the  trial,  and 
those  defenses  are  made  topics  of  discussion  and  controversy 
here.  The  first  of  these  defenses  admits  that  "  The  Ranchito," 
the  locus  in  quo,  is  the  property  of  the  plaintiff,  and  that  the 
zanja  mentioned  in  the  complaint  crosses  the  said  place;  and 
it  is  averred  that  the  zanja  is  a  servitude  thereon;  that  said 
servitude  is  vested  in  the  defendants,  and  that  the  plaintiff  has 
no  right  or  title  to  the  ditch  nor  to  the  use  of  the  water  run- 
ning in  it.  In  the  statement  of  the  second  defense  the  defend- 
ants ^^  admit  that  the  defendant  Colimas  is  a  Water  Com- 
missioner, or  Zanjero  for  the  District  of  Nietos,  in  which  the 
zanja  is  situate,  duly  chosen  and  qualified;  and  they  allege 
that  said  Colimas,  in  the  rightful  discharge  of  the  duties  of  his 
office,  removed  from  the  said  zanja  one  or  more  water  gates 
which  said  plaintiff  had,  without  right,  and  contrary  to  law, 
erected  on  said  water  ditch,  and  by  means  of  which  plaintiff 
or  his  agents  were  wrongfully  diverting  the  water  from  said 
tanja  and  these  defendants." 

First  —  The  gist  of  the  action  is  the  alleged  entry  upon  the 
Ranchito.  The  removal  of  the  gate  from  the  zanja  is  not  any 
part  of  the  cause  of  action,  but  is  mere  matter  of  aggravation. 
(Taylor  v.  Cole,  8  T.  R  292 ;  2  HiL  on  Torts,  221.)  Failing 
to  prove  the  gist  there  could  be  no  recovery  by  the  plaintiff 
for  the  injury  to  the  zanja  (Eames  v.  Prentice  et  als.,  8  Cush. 
337;  Carpentier  v.  MendenhaU,  28  Cal.  484),  and  a  special 
defense  not  justifying  the  real  gravamen  of  the  action  would 
be  no  justification  in  effect  Now  the  first  plea  admits  that 
the  title  to  and  possession  of  the  locus  in  quo  were  in  the 
plaintiff,  and  seeks  to  justify  the  entry  of  the  defendants 
thereon  on  the  ground  simply  that  they  had  the  right  to  in 
existing  watercourse  thereon  for  the  pnrposeo  of  irngaticuk 
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But  it  does  not  follow  from  defendants'  ownership  of  the  ea9e- 
ment  allied,  that  they  had  the  right  to  enter  updYi--  the 
"  Eanchito  "  at  will,  or  irrespective  of  occasion.  If  the  defend- 
ants owned  the  easement^  they  had  the  right  to  enjoy  it 
(Wood  V.  Truckee  Tump.  Co.,  24  Cal.  474.)  As  ancillary -to 
a  reasonable  enjoyment  of  it,  they  had  the  right  to  enter  upon 
tbe  ^'Eanchito"  for  the  purpose  of  keeping  the  zanja  in 
i'e])air;  or  freeing  it  from  obstructions  prejudicial  to  the  ease- 
ment. But  aside  from  these  and  analogous  purposes,  the 
defendant  had  no  right  to  enter  upon  the  lands  affected  by  the 
servitude.  To  hold  otherwise  would  be  to  clothe  the  defend- 
ants with  rights  not  involved  in  the  servitude,  nor  deducible 
from  it.  {Atkins  v.  Boardman,  2  Met.  457.)  The  plea  in  ques- 
tion states  the  easement  and  stops.  It  should  have  kept  on  and 
averred,  if  such  was  the  fact,  that  the  defendants*  enjoyment 
of  the  easement  was  impeded  by  the  gate  named  in  the  com- 
plaint; and  that  the  entry  complained  of  was  made  for  the 
purpose  of  removing  the  obstruction ;.  and  that  nothing  was 
done  eidier  to  the  gate  or  land  except  what  was  necessary  to 
accomplish  that  result  (2  Ch.  PL  669.)  The  plea,  then,  is 
substantially  defective.  It  neither  justifies  the  entry  upon 
the  "Ranchito"  nor  the  demolition  or  removal  of  the  gate  of 
the  zanjct,  assuming  that  to  be  the  gist,  or  of  the  gist,  of  the 
action.  Further,  the  matters  omitted  in  the  plea  are  not 
found  by  the  referee  to  have  existed  as  facts,  nor  was  there 
any  evid^ice  tendii^  tQ  prove  that  the  defendants  had  an 
exclusive  right  aa  alleged  to  idl  the  water  running  in  the 
zmja,  however  the  supply  might  be  in  excess  of  defendants^ 
needs ;  nor  was  there  any  evidence  that  the  defendants  entered 
upon  the  locvs  ^-quo  as  owners  of  the  easement  and  for  the 
purpose  of  removing  an  impediment  to  its  beneficial  enjoy- 
ment To  the  contrary,  the  evidence  was  that  the  defendant 
Colimas  "took  up  &e  gate  for  the  reason  that  he  was  Zan- 
jero" — that  is,  on  the  ground  of  official  duty,  and  not  on  the 
ground  of  personal  right 

Second  —  The  seoond  qpeeial  defense  is  also  fatally  defective. 
In  the  first  plaoe,  it  is  not  pleaded  as  ft  defense  to  the  red 
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cause  of  action  —  the  entry  upon  the  Ranchito — but  to  tiie 
removal  of  the  water  gate,  a  matter  of  aggravation,  as  we  have 
seen.  '  In  the  second  place,  the  plea  is  not  interposed  for  the 
benefit  of  all  the  defendants,  but  for  the  protection  of  Colimas 
only.  Nor  do  the  other  defendants  justify  as  having  entereu 
upon  the  land,  or  acted  in  the  removal  of  the  gate,  in  aid  of 
Colimas  as  ^^Ztmjero  or  Commissioner.''  In  the  liiird  place, 
under  the  statutes  of  this  State,  a  Water  Commissioner  has  no 
power,  aa  such,  to  repair  or  to  remove  an  obstruction  from  a 
watercourse.  That  duty,  if  devolved  upon  any  one,  is  cast 
upon  another  and  distinct  functionary  called  an  "  overseer,'' 
who  is  the  executive  officer  of  the  statute  system.  (2  Hitt 
par.  7,278.)  In  the  fourth  place,  the  plea  does  not  aver  that 
Colimas  was  a  Commissioner,  it  simply  "  admits  "  it  But  the 
complaint  does  not  charge  it.  In  the  fifth  place,  it  is  not 
averred  that  the  removal  of  the  gate,  which  Colimas  attempts 
to  justify,  is  the  removal  mentioned  in  the  complaint  In  the 
sixth  place,  the  averments  are  mainly  of  conclusions  of  law. 
To  all  this  it  may  be  added  that  the  defense,  as  presented  in 
the  evidence,  is  as  imperfect  as  the  statement  of  it  in  the  plea. 
Judgment  reversed  and  new  trial  ordered,  with  It^ave  to  the 
defendants  to  amend  their  answer. 


THE  CENTRAL  PACIFIO  RAILROAD  COMPANY  OP 
CALIFORNIA  t;.  THE  BOARD  OP  EQUALIZATION 
OF  PLACER  COUNTY. 


Bbtubn  to  Wbit  or  dsnoBABt^ — ▲  Clerk  of  the  Board  for  Vbm  BqoaJliatlai 
of  Tazee,  In  anewer  to  a  writ  of  certiorari  requiring  tbe  Board  to  certify 
the  proceedingB  had  before  them  in  relation  to  eqoalixing  the  valae  of 
property,  can  retnm  only  a  transcript  of  anch  docomenti,  orders,  ete^ 
as  remain  of  record  or  on  file  In  his  office.  It  Is  not  made  tlie  Clerk's 
dntj  to  take  down  or  preserre  the  eridence. 

loaii.^ — If  the  Board  for  the  Bqualisation  of  Taxes  do  not  take  down  and 
preserre  the  evidence  in  a  matter  of  equalisation  of  a  tax,  and  have  the 
same  filed  with  their  Clerk,  the  orldsncs  canast  be  esrUfied  hgr  the  Ctak  In 
his  retnm  to  a  writ  of  certiorari. 

•fXDnccn  aaroaa  Boabo  or  BquiLisATioir. —  The  statute  does  not  require  tht 
Board  sf  aqoallsatlon  to  takt  down  or  preserre  the  tfidsnes  taken  More 
It  make  nay  prorlslon  fer  settUnc  a  statement  sf  a  trial 
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before  them,  or  m  bin  of  exceptions  taken  dorlng  Its  prngrew ;  but  doubt- 
leu  some  mode  mlgiit  be  adopted  to  Authentleata  tbe  «Tld«nee  wbea  ro- 
qnlTtd  on    appeal. 

Cebtiorabi  to  the  Board  of  SuparviKors  of  Placer  County, 
eitting  RB  a  Soard  for  the  EqtializatiozL  of  Taxes* 

The  Central  Pacilic  Railroad  of  California,  starting  from 

Sacramento  on  its  way  east,  passes  tkroiigh  the  County  of 
Placer.  The  Treasurer  of  the  company,  in  the  spring  of  1886^ 
reported  to  the  Assessor  of  Placer  County  forty  and  a  half 
miles  of  railroad  in  said  county  liable  to  taxation,  and  estimated 
its  value  at  six  thousand  dollars  per  mile,  making  a  total  value 
of  two  hundred  and  forty-three  thousand  dollars.  The  Assessor 
assessed  the  road  at  that  amount  On  the  complaint  of  the 
District  Attorney,  the  Board  for  the  Equalisation  of  Taxes 
raised  the  tax*  to  six  hundred  and  seven  thousand  five  hundred 
dollars.  The  lailroad  company  appeared  by  its  attorneys  be- 
fore  the  Board  on  the  proceeding  to  equalize  the  tax,  and  a 
large  amount  of  evidoice  was  taken-  The  same  was  not  taken 
down  or  preserved.  The  Clerk  in  his  return  did  not  embody 
the  evidence. 
The  other  facta  are  stated  in  the  opinion  of  the  Court. 

RobeH  Robinson,  for  Petitioner. 

EaU  ^  Fellows,  and  E,  L.  Craig,  for  Eespondentt, 

By  the  Court,  Rhodes,  J.: 

The  writ  in  this  case  required  the  Board  to  certify  the  pro- 
ceedings had  before  them,  relating  to  the  equalizing  of  the 
valuation  of  the  property  of  the  railroad  company,  and  all 
things  touching  the  same,  as  fully  and  entirely  aa  the  same 
remained  before  them,  "  and  also  the  orders,  process,  judgment 
proceedings  and  evidence  therein."  The  return  was  made  by 
the  Clerk  of  the  Board,  who  certifies  that  the  same  is  a  full^ 
complete  and  true  transcript  of  all  the  matters  required  by 
th«  writ  to  be  certified,  '^  as  the  same  are  ^id  remain  of  record 
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and  on  file''  in  his  office.  The  petitioner  moves  for  a  further 
return  to  the  writ,  on  the  ground  that  the  return  already  made 
is  defective,  because  it  does  not  contain  the  evidence  on  which 
the  Board  acted,  in  increasing  the  valuation  of  the  property. 
It  is  not  asserted  that  the  evidence' produced  before  the  Board 
was  taken  in  writing,  or  that  it  was  preserved  in  any  maimer 
whatsoever,  or  is  to  be  fouiid  in  any  document  under  the  con- 
trol of  the  Board  or  their  Cl6rk.  The  writ  is  directed  to  an 
inferior  tribunal.  Board  or  officer  exercising  judicial  functions, 
and  section  four  hundred  and  fifty-^i^t  of  the  Practice  Act 
provides  that  "  when  directed  to  a  tribunal,  the  Clerk,  if  there 
be  one,  shall  return  the  writ  with  the  transcript  required.** 
The  Clerk  can  return  a  transcript  only  of  such  documents, 
orders,  etc.,  as  remain  of  record  or  on  file  in  his  office.  -  It  ia 
not  made  his  duty  to  take  down  or  preserve  the  evidence  in  a 
matter  of  equalization.  Nor  is  the  Board  required  to  preserve 
the  evidence;  nor  is  any  provision  made  for  the* settlement  of 
a  statement  or  a  bill  of  exceptions;  but  doubtless  some  con- 
venient and  proper  mode  might  be  adopted  for  the  preserva- 
tion and  authentication  of  the  evidence,  when  it  was  desired 
to  have  the  proceedings  reviewed.  Nothing  of  the  kind  seems 
to  have  been  done  in  this  case,  and  consequently  the  evidence 
cannot  be  certified  to  this  Court.  The  statute  prescribes  the 
mode  of  procedure  in  a  writ  of  certiorari,  and  it  contains  no 
provision  requiring  the  inferior  tribunal  to  prepare  a  statement 
of  the  evidence  to  be  annexed  to  the  return,  in  any  manner 
analogous  to  that  required  of  a  JuBtioe  of  the  Peace  under  the 
practice  formerly  prevailing  in  the  State  of  New  York,  when 
it  was  desired  to  have  his  proceedingB  reviewed  by  the  Court 
of  Common  Pleas.  There  is  no  case  under  our  system  of 
practice,  in  which  the  evidence  in  a  cause  or  proceeding  goes 
to  the  appellate  Court,  unless  the  parties  interested  have  pre- 
pared a  statement  or  bill  of  ezoeptionB  and  had  it  settled  in 
proper  time  and  manner. 
Motion  denied. 


/■  . 
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M^.  Ohief  Juflti<^  Ci^BBky  and  Mr.  Justice  S^NDsBtoN  dis- 
senting:  •  '  -  J;    .5 

We  ^dissent     (Blair  y.  HamiUon,  mOe,  49;  14  CaL  470; 
15CaL800.) 


D.  GHIRADELLI  v.  JOHN  L  BOURLAND  et  Ms. 


Mi8joi!n>EB  ov  Causbs  of  AcnoKd — If  tl^.  complaint  _  la  an  action;  against  a 
Sheriff  and  bis  official  bondsmen  alleges  only  a  canse  of  action  against  hia 
as  a  tresiMisser.  and  against  his  sureties  as  signers  of  tbs  bond,  and  not 
otberwiae,'  there  fs  a  ntisjoindvof  causes  4if  action. 

CoupLAiifT  .o;r  •^HSBiFF's  B^ifD.-r-  A  Complaint  in  im  action  agatart  a  Blisriff 
and  his  sureties  for  an  .alleged  trespass  of  the  Sberlff,  which  STSrs  that 
the  other  defendants  than  the  Sheriff  are  the  iMcorltiSs  on  his  offldal  bond, 
does  not  state  a  canse  of  action  against  the  Sheriff  oa  the  bond.- 

Idem. —  A  complaint  in  an  action  against  a  Sheriff  and  his  soretlss  for  fft 
alleged  trespass  of  the  Sheriff,  which  merely  avers  that  the  suretlss  ars 
the  secnritles  on  his  oifficlal  'boAd,  and  that  the  same  was  dnly  fllsd,  txa> 
rated  and  recorded,  does  not  state  a  canst  of  aetton  dn  tht  bond. 

Issu. —  A  complaint  In  an  action  against  a  Sheriff '  and  his  snreties  for  an 
alleged  trespass  of  the  Sheriff,  should  allege  that  the  bond  was  the  Sheriff's 
official  bond,  and  set  ont  enough  of  its  contents  to  show  that  thoss  wha 
signed  it  wers  bound  to  Indemnify  parties  lajarsd  by  tht  Sheriff's  mal- 
feasance. ^ 

Appeai,  from  the  District  Court,  Fifth  Judicial  District, 
Tuolumne  County. 

The  following  is  a  copy  of  the  material  portion  of  the  com- 
plaint in  this  action: 

"And  for  cause  of  complaint  the  said  plaintiff  avers  that 
heretofore,  to  wit:  on  the  17th  day  of  August,  A.  D.  1866,  at 
the  City  of  Sonora,  County  and  State  first  aforesaid,  he  was 
the  owner  of  and  in  the  quiet  and  peaceable  possession  of  a 
certain  stock  of  goods,  wares  and  merchandise,  as  well  also 
machinery  and  tools  for  the  manufacture  of  symp,  in  all  of 
the  value  of  about  twenty-five  himdred  dollars  lawj^ul  money 
of  tlie  United  States  (a  schedule  of  said  articles  with  t^eir 
values  beinff  hereunto  attached  and  inade  part  oi  .thb  eom- 


586 


GhISABELLI   t;.   BoUBLAHPk 


[Sup.Ct 


ArfanMnt  Xox  Appflltiti. 


'^  That  being  so  the  owner,  and  in  the  posaeasion  of  said 
propertj  at,  etc,  aforesaid,  the  said  defendant,  John  L.  Bom- 
land,  then  and  still  being  the  Sheriff  of  said  connty,  bj  virtue 
iof  certain  alleged  legal  process  not  against  this  plainti^,  forci- 
bly, wrongfully,  and  against  the  will  of  plaintiff,  took  and 
converted  said  property,  to  the  great  damage  of  plaintiff  to 
wit :  his  damage  three  thousand  dollars. 

^^  And  the  plaintiff  avers  that  he  did,  on  the  18th  day  of 
August,  A.  D.  1866,  at,  etc.,  aforesaid,  in  writing  demand  of 
the  said  Bourland  a  return  of  said  property,  which  demand 
the  said  Bourland  refused. 

''And  the  said  plaintiff  flirther  avers  that  heretofore,  to  wit: 
on  the  2d  day  of  March,  A.  D.  1866,  the  said  defendants, 
Josiah  Hall,  S.  S.  Turner,  T.  N.  Willis,  John  Shaw,  C.  Labe- 
toure,  J.  M.  Gaudin,  1L  E.  Hughes,  John  Hurd,  John  Wolf- 
ling,  and  H.  C.  Schultz,  became,  and  ever  since  hath  been,  the 
securities  on  the  official  bond  of  the  said  defendant,  Bourland. 
That  said  bond  was  duly  filed,  executed,  and  recorded  in  the 
manner  prescribed  by  law.  That  by  reason  of  the  acts  of  the 
said  Bourland  the  terms  and  conditions  of  the  said  bond  have 
become  and  are  broken,  and  the  said  defendants,  the  securi- 
ties as  aforesaid,  have  become,  jointly  with  the  said  Bourland, 
liable  to  pay  to  the  plaintiff  the  damages  sustained  by  him  u 
aforesaid,  together  with  interest" 

The  defendants  appealed  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Ooori 

E.  P.  Barber,  for  Appellaiits. 

The  first  question  which  naturally  arises  is  whether  tbis 
action  sounds  in  tort  or  contract.  Ji  in  tort  the  pleading  is 
bad,  as  not  showing  that  any  of  the  defendants,  except  Boar- 
land,  have  committed  any  tort  If  in  contract,  it  is  equally 
faulty  in  not  setting  forth  the  bond,  showing  its  conditions,  or 
even  alleg^g  that  it  was  ever  signed  or  exeeutad  by  the  odier 
idefendants  or  Bourland  at  all  The  second  portion  of  the 
eomplaint  is  a  puvs  foit  iqKm  eaniraei  against  all  die  defend- 
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xlandy  it  not  being  e?en  alleged  that  he  signed 
bond,  though  the  complaint  atatea  that  def  end- 
liable.  {Sacramento  r.  Dutdap,  14  Cal.  421.) 
rought  upon  the  supposed  bond  —  the  liability 
B  asserted  in  the  complaint  to  be  joint.  The 
ilty  in  not  showing  that  00  the  defendants  eze- 
Jh.  PL  44.)  The  bond  is  not  set  forth  in  the 
is  it  shown  what  eondUions  it  had.  This  is 
[uisite.  (Western  Bank  v.  Sherwood,  29  Barb, 
t  very  difficult  to  say  what  would  be  the  judg- 
non  law  Court  on  this  complaint.  {Miller  ▼• 
CaL  458;  People  t.  Jackson,  24  Cal.  680 ;  For- 
etc.,  18  Abb.  Pr.  850;  Lynch  v.  Murray,  21 
)  It  has  hitherto  been  considered  requisite  in 
nrritten  instrument  to  set  forth  at  least  some  of 
In  the  present  case  we  find  nothing  except 
sndants  of  Bourland  have  become  securities  on 
md."  .And  what  were  the  conditions  of  his 
''  The  rights  of  sureties  are  etrictissimi  juris, 
M>und  to  no  more  than  they  have  agreed  to. 
lenberger,  10  CaL  890;  People  v.  Buster,  11  Id. 
,  White,  16  Id.  68.)  What  ought  to  be  con- 
official  bond"  and  what  may  be  in  it  are  two 
lings,  as  Sacramento  t.  Dunlap  clearly  shows. 

r,  for  Bespondeat 

pose  to  discuss  the  sufficiency  of  the  complaint 
efendants  other  than  Bourland,  for  they  having 
e  complaint  jointly  with  Bourland,  and  a  good 
being  sufficiently  stated  against  him,  they,  the 
a,  are  bound  with  him  to  the  same  degree  as  if 
ime  for  the  first  time  after  verdict  If,  how- 
;  should  differ  with  me  upon  this  proposition, 
bpold  be  affirmed  as  against  Bourland ;  and  in 
ytwmtBj^  preserve  to  plaintiff  hia  temeij  upon 
L 
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■    By  the  tJourt,  S^EAi^Eft,  J.:       *  ''        -' 

/It  is  alleged  in  tbe  oomplaint  that  the  pViintiflF  was  lh 
cvj^^T;  and  in  poesesijioii  of  eertain  persoital  fiapertj  partici 
larly  described;  and  that  the  defendant  Baurlandv:  ^'  still  bein 
Sheriff  of  said  coUntiy,  (Tuolumne,)  by  virtue  of  certain  all^ 
I^al  process,  not  agailut  this  plaintiff ,  fomblj?,  >  wrongful!] 
and  against,  the  will  of  the  plaintiff,  took  and  oonverted*  sai 
property,  to  the  damage  of  the  plaintiff  liiree  ithousand-  do 
lars."  /It  is  further  i^Ueged  that  the  other  defendants,  ten  i 
number,  on  the  2d  day  of  March,  1866,.  i-^- became  iind  evi 
since  have  jbeen  the  securities  on  the  official  bond  of  tfafe  sai 
defendant  Baurlan<l;  that  said  bond  was  dnly  filed,  execute 
and  recorded  in  the  manner  prescribed  by  law;  that  hy  reaso 
of  the  acts  of  said  Bourland  the.terms!  and  oonditions  of  th 
said  bond  have  beeome  broken,  and  the  said  defendants,  A 
securities  as  aforesaid,  have  become,  jointly  with  the  sai 
ESourland,  liable  to  pay  to  the  plaintiff  the  damages  snetaine 
by  him  as  aforesaid,  together  with  interest'^ 

The  complaint  was  demurred  to  on  the  ground  of  nnoei 
tainty,  misjoinder  of  causes  and  want  of  facts.  The  demurrc 
was  overruled  and  the  defendants  answered.  At  the  trial  tl 
plaintiff  recovered  a  verdict^  and  judgment  was  duly  ^tere 
thereon* 

.The  complaint  was  defective  on  all  the  grounds  named  i 
the  demurrer.  The  def endantiB,  other  than  Bourland,  wei 
charged  ex  contractu  as  ^^  securities  on  Bourland's  official  bond, 
and  not  otherwise.  As  to  Bourland,  he  was  charged  as  a  tre 
passer,  and  not  otherwise.  It  is  not  alleged  that  he  signe 
the  bond,  nor  that  the  other  defendants  participated  in  tl 
trespass.  The  averment  that  the  bond  was  "Bourland's  ofl 
cial  bond,"  and  that  the  other  defendants  ^^have  becom 
jointly  liable  with  Bourland  to  pay  tiie  damages  siistaiiied  b 
the  plaintiff,  as  aforesaid,"  does  not  bring  Bourland  into  coi 
tract  relfettions  with  the  bond,  nor  the  other  defendants  inl 
relations  with  the  treapiea.  The  gipunds  <rf  the  "  jdiiiit  lii 
bility"  alleged  are  not  disclosed.     The  '^  joint  JiiOiilitj  *?  i 
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elusion,  put  in  a  form  the  most  general  and 
is  tbuH  a  misjoindeir  of  causes. 
1  the  trespass  is  well  laid  against  Bourland, 
>ilit7  counted  on  is  not  well  laid  against  the 
s.  There  is  not  a  fact  stated  as  a  ground  of 
ged.  There  is  no  all^ation  that  the  defend- 
[>ond9  nor  that  they  executed  it,  nor  that  they 
they  were  "  securities ''  on  the  bond  is  but  a 
is  not  issuable.  But  further,  what  may  be 
>f  the  bond)  that  i%  its  provisions,  are  set  out, 
7erba  nor  in  words  assumed  by  the  pleader  to 
^  im^port  We  are  told  merely  that  the  bond 
[  bond  of  Bourland/^  and  that  ^^  its  terms  and 
been  broken.*' 

it  does  not  follow  that  the  official  bond 
a  Sheriff's  bond;  nor  have  Sheriff's  bonds  any 
ori.  Non  constat  but  Bourland  may  have  held 
cutive  office  than  that  of  Sheriff,  and  have 
bond  for  the  performance  of  its  duties.  Or, 
led  must  be  understood  to  be  a  Sheriff's  bond, 
I  that  it  bound  those  who  signed  it  to  indem- 
red  by  the  Sheriff's  malfeasances, 
ler  points  of  view  from  which  the  complaint 
1  and  which  the  counsel  of  the  appellants  have 
rge;  but  it  is  not  necessary  to  remarl^  upon 
Khe  insufficiency  of  the  complaint  is  made  out 
i  on  the  grounds  already  considered, 
ersed  and  cause  remanded,  with  leave  to  the 
kd  his  complaint 

^ODBB  did  not  express  any  opinion. 
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THOMAS  W.  MOBE  v.  PETER  MASSINI  et  ait. 


DAMJLOun  CAU8KO  BT  Tbbspass  Assionablb.—- A  Claim  for  damagw  eaiuad  1 
a  treapass  on  land  ia  aaalgnable,  and  the  aaaignee  may  maintain  an  actli 
to  recover  the  same. 

IxrjUNCTioN  TO  pasYBNT  ▲  THBSATBNn)  Tbbspass. —  An  actloB  will  lie  to  e 
Join  a  threatened  trespass  on  land,  where  the  trespasa,  If  committed,  won 
destroy  the  sahstance  of  the  land,  which  could  not  be  spedflcally  rn»laoe 

JoiNDBB  OF  ACTioxTB  IN  CoMFLAiMT. —  The  owner  of  land  may  join  in  the  saii 
complaint  a  dalm  for  damagea,  as  assignee,  caused  by  a  trespass  on  tl 
land  while  It  was  owned  by  hla  grantor*  and  a  claim  for  an  Injunction  f 
a  threatened  Injury  to  the  land. 

JozNDBB  OF  Actions   fob  Izcjubt  to  Pbopbbtt. —  The  plaintiff  may  join 
the  same  complaint  a  cause  of  action  for  distinct  and  independent  injori 
to  property,  and  the  property  injured  In  each  eauae  of  action  may  be  tl 
same  or  different,  and  may  be  either  personal  or  real. 

IxrjUNcnoN  whbn  Plaintiff  is  in  Possbssion. —  An  Injunctloii  Ilea  to  i 
strain  a  threatened  injury  to  real  property  In  tha  nature  of  a  wasle^  tr 
if  the  plaintiff  la  In  possession  of  the  land. 

The  Court  below  sustained  the  demurrer  to  the  complaii] 
the  plaintiff  declined  to  amend,  and  judgment  was  enterc 
against  him,  and  he  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

8.  F.  (6  J.  Reynolds,  for  Appellant 

There  was  no  misjoinder  of  causes  of  action*  (Gates  ▼.  Kiej 
7  Cal--  124;  Oray  v.  Dougherty,  25  Cal-  277.)  The  cause  < 
action  for  the  trespass  was  assignable.  (Lazard  v.  Wheele 
22  Cal-  139 ;  McKee  v.  Judd,  2  Keman,  622 ;  Eoyt  v.  Thom\ 
son,  1  Selden,  847 ;  North  v.  Turner,  9  Sergt  &  Rawle,  244. 
The  refusal  of  an  injunction,  because  the  plaintiff  is  in  posse 
sion,  would  deny  an  equitable  relief  in  any  action  of  tre^as 
(WiUard's  Eq.  369,  881-2.) 

Casserly  &  Barnes,  for  Bespondenti. 

The  jurisdiction  in  equity  invoked  bmig  purely  aneillar 

it  will  not  be  contended  that  two  independent  canaee  of  aetic 

can  be  united  in  one  complaint,  though  one  is  at  oommon  h 

and  the  other  in  equity.    They  must  arise  out  of  ^the  sani 

*  transaction"— the  one  subject  matter.    (36  OaL  277.)    l%i 
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ent  as  to  dispense  with  authority  or  argument, 
[uities  shown  in  the  equitable  part  of  the  com- 
I  such  as  may  be  invoked  in  respect  or  in  aid  of 
cticm  at  law.  Thus,  if  the  latter  is  for  money 
or  for  conversion  of  or  in  replevin  for  chattels^ 
lie  for  an  injunction  against  the  defendant,  with- 
Motie  very  special  grounds  to  take  the  case  out  of 
[e  that  an  injunction  will  not  be  granted  against 
rsonal  property,  or  injuries  susceptible  of  full 
in  damages,  there  being  no  other  equitable 
nltiplicity  of  suits,  etc  (Leach  v.  Day,  S7 
lobinson  v.  Russell,  24  Cal.  478;  TomUnsan  v. 
-  808-7;  Tevis  v.  Ellis,  26  OaL  61»-80;  Wal- 
,  5  OaL  119.)  Such  a  bill  would  have  been  bad 
if  separately  brought  under  the  old  practice, 
esent^  attempting  to  unite  such  a  bill  with  a 
Q  at  law,  would  subject  the  whole  complaint  to 
)jection  of  misjoinder.  The  alleged  daim  for 
aot  assignable.  {Oliver  v.  Walsh,  6  CaL  466.) 
bich  is  the  gist  of  the  action,  is  purely  personal 
in  possession,  and  was  not  assignable  by  him. 
)enoe,  13  Mees.  and  W.  671,  67»-82;  Clark  t. 
unt  748,  760-68;  Martyn  v.  WiUiams,  88  K 
etc.;  Sammer  v.  Wilt,  4  S.  and  R  ♦SS;  Com- 
Shepard,  8  Penn.  P.  and  W.  614;  Sxbhalffs 
T.  862-4.)  As  to  the  general  non-assignable 
ilaims  for  unliquidated  damages  arising  out  of 
Story  Eq.  Sec  1,040,  g,  and  notes,  etc;  and 
Veils,  18  Barb.  600,  510,  611,  614;  Gardner  v. 
and.  297;  EaU  ▼.  Eohinson,  3  Comst.  898,  295, . 
rah  Ann,  2  Sumn.  211;  Zabrishie  v.  Smith,  8 
2-6;  WhUile  v.  aieinn»r,  38  Vt  581;  People  t. 
L9  Wend  77,  dtiiig  3  Thy,  39S. 
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-By  the  Oonrt,  Shafteb;  J>  : 

The  complaint  is  in  two  counts.  The  first  6ount  is  for 
damages  caused  by  a  trespass  upon  land  prior  to  a  conveyance 
thereof  to  the  plaintiff.  The  plaintiff  claims  the  damages  by 
assignment  In  the  second  ooimt  the  plaintiff  alleges  that  he 
is  the  owner  of  the  lands^  and  that  they  are  in  his  possession; 
that  the  defendants  threaten  to  enter  thereon,  and  to  quarry 
and  remove  asphaltum  therefrom,  and  that  they  will  do  so 
unless  restrained.     Wherefore  an  injunction  is  prayed,  etc 

The  complaint  was  demurred  to  on  the  ground  tihat  neither 
count  stated  a  catise  of  action,  and  that  there  was  a  misjoinder 
of  causes. 

First  ^ —  The  sufficiency  of  the  first  oonnt  is  disputed  upon 
the  ground  that  the  damages  claimed  therein  are  not  assign- 
able. 

It  is  insisted  that  the  point  is  covered  by  Oliver  v.  Walsh, 
6  CaL  456,  and  that  after  twelve  years  acquiescence  the  doc- 
trine of  that  case  ought  not  to  be  reopened  to  eontroversy. 

It  is  true  that  the  question  presented  in  the  case  at  bar  is 
identical  with  that  presented  in  the  case  cited;  but  the 
grounds  of  judgment  now  are  not  identaoal  with  those  on  foot 
in  1856,  when  the  case  cited  was  decided.  The  decision  was 
made  under  the  fourth  section  of  die  Practice  Act,  as  amended 
in  1855.  (Acts  1855,  pp.  30,  81.)  The  original  section, 
passed  in  1851  (Acts  1851,  p.  51,  Sec.  4),  was  as  follows: 
^' Every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  this  Act" 
By  the  amendment  of  1855,  it  was  provided  that  "every 
action  shall  be  prosecuted  in  the  name  of  the  real  party  in 
interest,  except  as  otherwise  provided  in  iMs  Act;  but  in 
suits  brought  by  the  assignee  of  an  kcoouHt,  uiiliquidated 
demand  or  thing  In  action  not,  arising  out  of  contract,  assigned 
subsequently  to  the  1st  day  of  July,  1854,  the  assignor  shall 
not  be  a  witness  in  belialf  of  the  plaintiff."  The  decision  in 
Oliver  v.  Walsh  proceeded  upon  a  oonstmetion  of  this  amend- 
ment    It  is  unnecessary  f or  na  to  express  any  opinion  as  to 
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that  construction^  for  the  amendment  of  1855 
V  superseded  by  subsequent  legislation.  There 
nction  between  persons  who  are  competent  to 
ad  persons  competent  to  testify  in  them  when 

what  is  perhaps  more  to  the  purpose,  the 
an  Act  approved  January  27th,  1864,  took  np 
Ion  of  the  Practice  Act  and  re-enacted  it  in 
[  in  1851,  with  the  amendments  of  1854  and 
The  question  to  be  considered,  then,  is, 
Q  for  damages  to  real  estate  can  be  assigned 
h  section  of  the  Practice  Act  as  it  now  stands, 
idred  and  eleventh  section  of  the  New  York 
as  precisely  the  same  as  the  fourth  section  of 
jt  has  been  made  to  be  by  the  Act  of  1863-64; 

in  McKee  v.  Jiidd,  2  Ker.  625,  that  the  right 

tortious  conversion  of  personal  property  was 

that  the  assignee  might  sue  therefor  in  his 
iT  the  one  hundred  and  forty-eighth  section  of 
d  to.  In  North  v.  Turner,  9  S.  &  R.  248,  Mr. 
remarked  in  delivering  the  opinion  of  the  Court, 
his  is  an  action  of  trespass  de  bonis  asportatia, 

that  the  property  in  the  damages  expected  to 
sing  for  a  mere  tort,  is  so  peculiarly  attached 
AS  to  be  inseparable  from  it,  and  that  conse- 
an  actual  recovery  of  the  damages  there  was 
assignment  to  act  upon.  There  are,  nndoubt- 
iries  which  so  peculiarly  adhere  to  the  person 

sufFered  them,  as  to  preclude  an  assignment  of 
^mpensation  for  them;  such,  for  instance,  as 
fc  and  battery,  criminal  conversation  with  a 
nd  many  others  that  might  be  mentioned;  the 
osation  for  any  of  these  would  not  pass  by  a 
Tuptcy  or  an  assignment  under  the  Insolvent 
t  it  be  transmitted  to  executoifb  or  administra- 

does  not  hold  with  respect  to  a  trespass  oom- 
a  parly's  goods,  the  remedy  for  wludi  survives 

I— 38 
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to  the  personal  representative  by  the  statute  (4  E.  8,  C.  7] 
which  dearly  shows  that  such  a  cause  of  action  is  separabl 
from  the  person  of  the  owner."  . 

By  the  one  hundred  and  ninety-sixth  section  of  our  Probat 
Act^  the  right  of  action  for  trespasses  conunitted  on  the  rei 
estate  and  in  the  lifetime  of  a  x)or8on  deceased^  suryives  to  hi 
executor  or  administrator;  and  a  daim  for  damages  to  pei 
sonal  or  real  estate  would  undoubtedly  pass  under  an  assigi 
ment  by  a  petitioner  in  insolvency,  of  '^  all  his  property,  rea 
persontd  and  mixed,  for  the  benefit  of  his  creditors.*^  Th 
survivorship  in  the  one  case  and  the  transfer  in  the  olhei 
clearly  show  that  the  cause  of  action  in  the  respective  case 
18  ^^  separable  from  the  i)erson  of  the  owner,"  and  is  therefoT 
assignable  by  conclusion,  according  to  the  case  cited  froi 
Pennsylvania.  In  Lazard  v.  Wheeler,  22  CaL  142,  thoug 
the  question  now  under  consideration  was  not  directly  pr< 
sented,  still  it  was  said  on  the  authority  of  MeKee  v.  Judd  an' 
North  V.  Turner,  that  a  right  of  action  for  the  wrongful  takin 
and  conversion  of  personal  properly  is  assignable. 

There  can  be  no  tenable  distinction  taken  bet^vieen  tres 
passes  affecting  personal,  and  trespasses  affecting  real  estate 
Both  are  torts  —  the  wrong  is  to  property  in  both  cases  —  th 
right  of  action  survives  in  both,  and  under  our  system  th 
argument  drawn  from  the  doctrine  of  champerty,  which  coii 
stitutes  the  very  basis  of  the  non-assignability  of  choses  u 
action  at  common  law,  has  no  application  to  an  assignment  o 
m  claim  falling  imder  either  dass.     Cessante  raiione  eessai  lea 

Second  —  The  second  count  states  a  good  cause  of  actioi 
The  gravamen  is  a  threatened  trespass  upon  land.  The  tres 
pass  is  in  the  nature  of  waste,  and  it  will  be  committed  unles 
the  defendant  is  restrained.  Should  the  threat  be  fulfilled  tfa 
plaintiff  would  be  deprived  of  a  part  of  the  substance  of  hi 
inheritance,  which  could  not  be  specifically  replaced.  In  thi 
dass  to  whidi  this  case  bdongs,  no  allegation  of  insolvency  i 
necessary.  The  injury  is  irreparable  in  itsdl  {Merced  Min 
ing  CompM^  ▼.  Fremont,  7  OaL  822 ;  Hiek$  v.  Michael,  II 
CaL  116;  Leach  w.  Day,  S7  OaL  646;  PeopU  w.  MorriU,  H 
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asmuch  as  the  plaintiff's  right  to  the  remedy  by 
its  origin  in  the  nature  of  the  injury  complained 
ourse  unnecessary  to  aver  matter  merely  adven* 
ifna  Water  and  Mining  Company  v.  Clarhin,  14: 

e  demurrer  for  misjoinder  of  causes  is  not  vreil 

mth  subdivision  of  the  sixty-fourth  section  of 
Lct^  ''  injuries  to  property  may  be  joined  in  the 
it**  By  the  very  supposal,  the  injuries  that 
Led  are  independent  and  distinct  The  property 
>e  the  same  or  different;  it  may  be  either  per- 
the  title  of  the  plaintiff  to  redress  may  be  orig- 
to  one  injury,  while  in  respect  to  the  other,  or 
ht  may  have  come  to  him  by  assignment  Some 
I  complained  of  may  be  legal,  while  others  may 
table  character.  Trespass  upon  land  is  a  legal 
3aten  to  enter  upon  and  waste  it  is  an  equitable 
»th  may  be  joined  in  the  same  complaint,  never^ 
e  statute  reason  that  both  are  **  injuries  to  prop- 
general  likeness  is  the  only  test  to  which  the 
inder,  in  cases  like  the  present,  can  be  subjected 
^m.  Under  the  New  York  code>  aa  amended  in 
ht  to  join  a  cause  of  action  in  equity  with  a 
m  at  law,  was  made  to  depend  upon  whether 
lut  of  the  same  transaction,  or  transactions  con- 
he  same  subject  of  action.**  (Voorhies*  Code, 
ut  there  is  no  such  restriction  in  our  code.  Nor 
tand  that  the  existence  of  such  restriction  has 
cially  determined  by  this  Court  Oaies  v.  Kieff, 
ras  an  action  of  trespass  qiuire  clattsum  f regit. 
prayer  for  damages^  and  also  for  an  injunction 
per  allegations.  It  is  true  that  the  land  with 
ich  the  injunction  wag  prayed  was  identical  with 
ich  the  trespass  was  committed,  but  that  was  a 
rhicfa  no  stress  was  laid  either  by  the  counsel  or 
rhe  aiqpellant  innated  that  the  complaint  waa 
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radically  defective  for  the  reason  that  the  legal  and  ^equitable 
causes  were  not  distinctly  stated,  and  that  was  the  only  ques- 
tion presented  and  determined.  The  Natoma  Water  Company 
V.  Clarhin  ei  als.,  14  Cal.  564,  was  an  action  of  ejectment 
There  was  a  prayer  for  an  injunction  to  restrain  the  commis- 
sion of  waste  upon  the  premises  pending  the  action.  The 
Court  say  "  that  this  blending  of  an  action  at  law  with  a  peti- 
tion for 'ancillary  relief  to  the  equity  side  of  the  Court  ia 
admissible  under  our  system  of  practice.'*  But  the  Court 
did  not  determine,  nor  was  it  called  upon  to  consider,  whether 
the  power  to  administer  legal  and  equitable  relief  in  the  same 
action  was  confined  to  cases  where  the  latter  was  merely 
cumulative  or  ancilliary  to  the  former  on  one  continuous  gist 
The  question  was  not  raised.  The  same  remark  is  applicable 
also  to  the  decision  in  Gray  v.  Dougherty,  25  CaL  266.  In 
disposing  of  this  appeal,  however,  it  is  not  necessary  to  deter- 
mine whether  the  legal  and  equitable  relief  to  be  granted  in 
the  same,  action,  should  relate  to  the  same  subject  matter  or 
to  the  same  transaction.  It  is  enough  that  the  plaintiff  herein 
has  succeeded  to  all  the  rights  and  stands  in  the  shoes  of  the 
assignor  and  grantor.  If  the  assignment  and  conveyance  had 
not  been  made,  then  he  under  whom  the  plaintiff  claims  could 
have  sued  for  damages  for  the  trespass,  and  coimted  in  the 
sune  action  upon  an  eiquitable  injury  like  the  one  complained 
of  herein.  That  was  the  case  in  Oaiea  v.  Kieff,  cited  from  7 
Cal.  124. 

Third  —  It  is  further  claimed  for  the  appellant  that  the 
plaintiff  is  not  entitled  to  the  equitable  relief  demanded,  for 
the  reason  that  the  complaint  shows  him  to  be  in  the  quiet  and 
peaceable  possession  of  the  land. 

The  injury  which  the  defendant  threatens  is  irreparable  by 
definition,  and  going  as  it  does  to  the  substance  of  the  inherit- 
ance,  it  is  a  matter  of  indifference  whether  the  plaintiff  is  in 
or  out  of  possession. 

Judgment  revexBed  and  new  trial  granted* 
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)  VASSAULT  V.  FRANKLIN  B.  AUiSTIN, 
;.  AUSTIN,  AND  MANSFIELD  COMPTON. 

nHT  cm  RacoTBiT  or  JODOMsxt. —  If  the  eompUlDt  aTers 
nf  a  jodsment  asainft  on*  of  Mveral  defendanta,  the  Court 
aa  recovered,  and  the  date  and  amoont  of  the  aame,  the  de- 
tieir  answer,  may  deny  the  Mine  upon  Information  and  belief. 
1  the  material  fitets  alleged  are  preeumptlvely  within  the 
the  defendant,  he  miiat  traTerae  them.  If  he  ondertakea  to  do 
tate  how  It  la  that  he  la  without  knowledge  of  euch  facta, 
iry  of  a  Judgment  la  not  presumptively  within  the  knowledge 
inta. 

DBMCB. —  An  execution  la  not  admissible  In  oTldence  without 
Dg  the  Judgment  on  which  it  was  Israed. 
s  EviDBMca. —  A  SherlfTs  deed  la  not  admissible  In  evidence 
faitroduclng  the  judgment  which  was  the  fonndatlen  of  the 
»rttj  to  aeU. 

n  the  District  Courts  Fourth  JudiouJ  District^ 
tj  of  San  Francisca 

e  stated  in  the  opinion  of  the  Court 

nn,  and  J.  W.  Dwinelle,  for  Appellants* 

ay  have  been  the  result  of  the  equitable  issues, 
)uld  not  recover  in  ejectment,  having  neglected 
dehce  the  judgment  upon  vrhich  his  title  was 
the  law  branch  of  the  case  the  denials  of  Mrs. 
information  and  belief,  are  equivalent  to  the 
lot  guilty,  in  ejectment  at  common  law.  *  {Sim- 
\,  26  N.  Y,  870.)  And  wheil  the  general  issue 
party  claiming  under  a  Sheriff's  deed  cannot 
he  give  in  evidence  the  judgment.     An  execu- 

judgment  gives  the  Sheriff  no  right  to  inter- 
roperty.  {Jackson  v.  Hasbrouclc,  12  John.  213; 
man,  1  Mbn.,  lS[y.,  154.) 

)f  Mrs.  Austin,  upon  "  information  and  belief," 
he  validity  of  th6  Barker  judgment.  Thp  com- 
bhe  recovery  of  a  certain  judgment,  tlie  answer 

information  and  belief,  and  the  Court  below 
i  of  denial  to  be  an  admission.    We  do  not  deny 
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the  plaintiff's  position,  that  as  to  facts  within  the  personal 
knowledge  of  a  defendant,  denials  must  be  positive  and  not  od 
information  and  belief;  but  when  he  holds  that  the  fact  oi 
judgment  or  no  judgment  was,  or  by  any  reasonable  intend- 
ment oould  be,  within  the  personal  knowledge  of  Mrs.  Austin, 
and  therefore  she  must  deny  positively,  we  deny  his  minor. 
She  had  been  the  legal  owner  and  in  possession  for  nearlj 
seven  years,  when  papers  were  served  upon  her  claiming  thai 
one  Vassaidt  had  rights  in  the  properly.  She  immediately 
went  to  her  attorney,  gave  him  the  papers,  and  followed  hi^ 
advice.  Nothing  more  could  be  required  of  her.  No  Court 
could  hold  that  it  was  her  duty  to  go  to  the  Clerk's  office  and 
inspect  the  rolls,  nor  could  she  determine  even  by  sucL 
inspecticm  whether  a  series  of  documents  constituted  a  valid 
judgment,  without  an  intimate  knowledge  of  law.  Must  she 
then  deny  positively?  I  understand  the  rule  to  be  that  those 
who  swear  positively  to  that  which  they  do  not  positively  know, 
and  those  who  swear  to  that  which  they  know  to  be  false,  commil 
perjury  alike. 

In  The  United  States  v.  Langton,  ei  dU.,  5  Mason,  280,  th( 
Court  use  the  following  language: 

**  The  answers  are  not  to  be  more  rigidly  or  differently  con 
strued  from  what  they  would  be  in  a  bill  in  chancery.  If  thi 
answers  are  not  full,  the  plaintiff  is  at  liberty  to  propound 
closer  interrogatories;  but  he  is  not  to  charge  parties  upon  i 
mere  slip  or  mistake  of  certainly,  or  because  they  do  not  poei 
tively  answer,  what  in  conscience  they  do  not  positively  know, 
The  law  would  otherwise  be  a  snare,  which  might  entraj 
them  to  their  ruin  and  involve  them  in  a  double  responsi 
bility.'' 

In  the  text  books,  whidi  I  have  particularly  examined,  the 
same  rule  is  stated,  that  defendants  must  answer  positively  m 
to  facts  within  their  own  knowledge,  and  the  invariable  exam 
pie  given  is  ^as  where  the  act  was  dcme  by  himself.''  (1 
Daniell's  Ch.  Pr.  and  PL,  Perkins'  Ed.,  786;  Story's  Eq.  PI 
Sec.  864;  1  Van  Santvoord's  PL  481.)    And  in  the  same  oon 
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I  work  I  find,  ^^  but  as  to  facts  which  have  not 
in  his  own  knowjedge,  he'mnst  answer  as  to  his 
id  belief,  and  not  as  to  his  information  merely^ 
:  any  belief,  either  one  way  or  the  other.'^ 
e  syst^n  of  allowing  a  defendant  to  raise  an 
)er}ui7  was  built  upon  one  of  Lord  Clarendon's 
ars  in  Paige's  Beports  hereafter  cited.  In  Hall 
rwtards  decided,  the  defaidant  was  charged  with 
id  money  as  trustee.  He  answered  that  he 
3re  than  a  certain  amount  mentioned,  *^  to  his 

and  it  was  held  to  be  a  good  answer.     (1 

In  HaU  V.  Wood,  1  Paige,  407,  the  Chancellor 

applicable  to  the  present  case:  ^*  Compelling  a 

iswer  positively  is  a  measure  of  doubtful  policy, 

^iew  to  a  conviction  for  perjury,'*  and  "  a  posi- 

a  conscientious  man,  might  appear  very  much 
U>  what  he  could  not  know."  Plaintiff's  coirn- 
ve  supposed  that  certain  decisions  in  this  Court 
osition.  In  Curtis  v.  Bicharda  et  al.,  9  Cal.  3^, 
held  insuflScient;  but  there  the  denial  was  that 
e  no  knowledge  or  information  sufiScient  to  form 

Mr.  Justice  Field  says :  "  There  are  but  two 
I  a  defendant  can  controvert  the  all^ations  of  a 
lint,  so  as  to  raise  an  issue:  First,  positively, 
I  are  within  his  own  personal  knowledge;  and 

information  and  belief,  when  the  facts  are  not 
Q  personal  knowledge,"  and  he  adds:  ^'In  no 
legation  of  the  complaint  be  controverted  by  a 
lent  knowledge  or  information  upon  the  subject 
sf."  In  Humphreys  v.  McCall,  9  CaL  59,  the 
and  defendants  deny,  for  want  of  information 
i  to  admit  the  sale,"  etc.  Mr.  Justice  Burnett 
iswer  in  this  case  says  nothing  about  the  belief  of 
1.  It  does  not  d^ny  tiMU  defendants  had  any 
at  simply  avers  a  wnnt  of  information  to  enable 
,  not  believe,  the  alleged  faet     The  objeet  ai 

to  sift  the .  cpnsoienoe  of .  the  defendant^  and 
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obtain  from  him  his  belief.  He  must  answer  according  to  hi 
belief,  whether  that  belief  be  founded  upon  sufficient  c 
insufficient  information.  The  word  'belief/  as  used  in  th 
statute,  is  to  be  taken  in  its  ordinary  sense,  and  means  tb 
acttial  conclusion  of  the  defendant,  drawn  from  information. 
Tn  the  Ods  Company  v.  San  Francisco,  9  Cal.  453,  the  prii 
cipal  question  was  whether  a  municipal  corporation  should  t 
held  to  the  same  strictness  in  denials  as  a  natural  person,  br 
that  decision  affords  no  authority  for  the  ruling  in  this  eas< 
since  the  language  used  was,  ^^  this  defendant  has  no  knowledg 
or  information,*'  etc 

The  New  York  code  allows  denials  of  "  any  knowledge  c 
information  sufficient  to  form  a  belief,*'  and  the  contest  wa 
Avbeth^  that  form  should  be  introduced  into  this  State.  Thes 
cases  in  the  9  Cal.  having  established  the  doctrine  that  sue 
denial,  although  good  under  the  New  York  code,  raised  n 
issue  under  ours,  the  bar  seem  to  have  settled  down  upon  th 
principle  of  those  cases;  at  least  I  find  no  further  controvers 
concerning  it  in  the  California  Reports,  except  in  Cauljield  y 
Sanders,  17  Cal.  571,  where  a  denial  ^  to  the  best  of  defenc 
ant's  knowledge  and  belief"  seems  to  have  been  held  gooc 
We  now  come  to  a  period  subsequent  to  February,  1863,  th« 
is,  subsequent  to  the  time  of  filing  the  answers  in  this  cas( 
In  Nelson  v.  Murray,  23  Cal.  838,  the  syllabus  might  lead 
superficial  observer  into  the  error  that  a  denial  upon  informf 
tion  and  belief  Was  insufficient.  An  examination,  howevei 
will  show  that  the  syllabus  is  unsupported  by  the  opinioi 
Plaintiff  avers  that  the  Board  of  Supervisors  made  a  eertai 
order  establishing  a  certain  road;  defendant  denies,  upo 
information  and  belief,  that  the  Court  of  Sessions  established  c 
opened  a  road,  etc.  The  case  deserves  no  further  commen 
Jn  Brown  v.  Scott,  25  Cal,  189,  the  Court  do  nothing  moi 
than  adopt  the  principle  of  Lord  Clarendon's  order,  that  ^^a 
answer  to  a  matter  diaiged  as  the  defendant's  own  act-miu 
be  ^ireet^  withoul  saying  that  it  is  to  his  remembrance,  or  9 
he  believetfa,  nnless  the  Oourii,  upon  exception'  tilken,  shai 
'^n4  spe<)ial  cause  to  diapense  with  so  ]tK>sitive-  an  anirwer. 
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ves  to  avoid  the  issue  by  stating  on  information 
^  his  promise  WM  without  consideration,  because 

assigned  to  him  were  void,  and  the  Court  say : 

is  not  in  a  position  to  object  that  these  judg- 
:  no  value  to  him,  when,  as  a  fact,  they  were 
yment  of  a  sum  due  from  him  on  his  purchase, 
mount  they  represented."  Again,  he  denies  on 
id  belief  that  the  judgments  were  ever  assigned 
is  insufficient,  because  he  is  speaking  of  his  own 

denies  in  the  same  form  that  the  Sheriff's  sale 
ions  issued  on  certain  judgifients  described  in 

althou^  he  himself  was  the  purchaser  at  such 
■acts  clearly  explain  the  language  of  the  Court 
mdred  and  ninety-six  of  the  opinion,  which  is  in 
aony  with  the  authorities  cited  by  appellants 
iompson  v.  Lynch,  29  Cal.  191,  the  clause  of  the 
"And  on  information  and  belief  he  avers  that  no 

deeds  were  ever  executed."  The  Court  say: 
nk  puts  the  existence  of  those  conveyances  in 
it  is  finally  settled  that  a  denial  on  information 
Y  be  good. 

mphvns,  iot  Eeepondent 

necessary  to  prove  the  judgment,  because  it  was 
ie  answer.  The  fact  was  one  which  it  was  easy 
in  to  ascertain  with  absolute  certainty.  The  law 
irence  in  suitors,  and  makes  no  discrimination  in 
plies  to  them.  {San  Francisco  Gas  Company  v. 
>,  9  CaL  467.)  The  "information  and  belief '' 
i  to  be  sufficient,  and  yet  the  defects  in  the 
not  be  remedied.  The  complaint  alleges  as 
rmits,  that  "  the  judgment  was  duly  rendered." 
ant  denies  that  r  it  was  4uly  -fei»i^i4v  ^en  the 
prove  it  The  answet"  is  in  these  words-:  "  Upon 
ad  belief,  she  denies  the  recovery  oi4he  ^aid  judg- 
lid  Superior  Court  of  the  Cily  of  San  Francisco.*' 
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There  are  several  reasons  why  this  was  no  denial  of  the  allega- 
tions of  the  complaint  It  does  not  say  that  it  is  the  judgment 
described  in  this  complaint  that  is  denied^  and  it  is  in  no  way 
identified^  except  as  '^the  said  judgment;''  '^said''  in  what! 
It  is  easy  to  answer  that  it  of  course  was  intended  to  refer  to 
the  jud^ent  in  the  complaint  Then  it  should  be  so  speci- 
fied^ and  not  be  left  to  construction  that  mi^t  be  used  to 
mislead.  The  next  denial  is  of  ^^  the  recovery  of  the  said 
judgment''  That  does  not  follow  the  statute  that  required 
her  to  deny  that  it  was  "duly  rendered"  in  order  to  put  the 
plaintiff  upon  proof.  But  boyond  this,  it  is  not  a  specific 
denial  of  the  statements  of  the  complaint.  The  denial  might 
be  true>  and  yet  every  substantial  allegation  of  the  plaintiff  be 
true  also.  Denying  "the  recovery  of  the  said  judgment," 
may  mean  that  there  is  a  trifling  mistake  in  the  plaintiff's 
name,  or  a  penny's  error  in  the  amounty  or  a  day  in  the  date, 
or  any  other  trifling  mis-description^  and  so  the  object  of  the 
law,  "to  probe  the  conscience  of  iJie  defendant,"  would  be 
entirely  defeated.  We  have  not  follow^  through  the  several 
cases  cited  by  appellant  upon  this  point,  for  the  reason  that 
the  cases  that  do  not  apply  here  are  not  those  in  which  we 
have  any  present  interest  We  are  content  to  judge  them  all 
by  the  one  cited  as  finally  settling  that  a  denial  upon  informa- 
tion and  belief  is  good — that  of  Thompson  ▼•  Lynch.  There 
is  another  reason  why  this  answer  and  the  proposed  amended 
answer  are  alike  wholly  insufficient  The  complaint  allies 
the  rendition  of  a  judgment  against  the  defendant,  F.  B.  Aus- 
tin, by  a  Court  of  competent  jurisdiction,  and  states  the  char- 
acter of  the  judgment,  and  that  plaintiff  claims  title  under  it 
In  such  a  case,  '^if  the  judgmetU  can  he  attacked  coUateraUy, 
the  answer  must  specify  the  points  of  its  invalidity/*  This  is 
the  rule  laid  down  most  emphatically  in  the  case  of  Hie  Peo- 
ple ex  ret,  the  Pacific  Railroad  Company  v.  Supervisors  of  San 
Francisco,  27  CaL  665,  where  the  views  urged  by  the  counsel 
for  the  rdators  were  to  a  large  extent  sustained  by  the  Court 
We  apprehend  diat  oar  learned  f riend|  tiie  aonior  oounsd  for 
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iave  no  disposition  to  question  the  eorreetnem  of 


ti  OuBBXTy  C.  J.; 

.brought  his  action  6f  ejectment  against  Austin 
r  a  lot  of  land  in  San  Francisco,  with  which  he 
L  equity  against  them  and  one  Mansfield  Comp^ 
of  which  was  to  obtain  a  decree  of  the  Court 
in  conveyances  investing  Mrs.  Austin  with  the 
id  fraudulent  and  void,  and  further  declaring 
D  interest  in  the  premises  as  against  the  plain- 
ing her  perpetually  from  setting  up  or  claiming 
)  or  interest  therein.  From  the  part  of  the 
ig  forth  the  facts  upon  whidi  equitable  relief 
pears  that  in  March,  1856,  Austin  and  his  wife 
1  of  conveyance  of  the  premises  in  controversy 
lich  the  plaintiff  charges  was  without  considera- 

to  delay,  hinder  and  defraud  creditors.     That 

same  year,  Compton,  by  the  direction  of  F.  B. 
Lt  any  consideration  therefor,  conveyed  the 
to  Mrs.  Austin,  who,  since  then,  has  pretended 
hold  said  premises  as  her  separate  properly, 
ears  from  the  complaint  that  on  the  25th  of 

Abner  H.  Barker  recovered  a  judgment  in 
k>urt  of  the  City  of  San  Francisco  against  the 
3.  Austin,  for  a  sum  amounting  to  nearly  three 
■8,  which  remains  ^^  unreversed  and  unsatisfied;" 
le  26th  of  November,  1860,  an  execution  was 
judgment  to  the  Sheriff  of  the  City  and  County 
SCO,  who  levied  upon  the  property,  and  after- 
L9lli  of  January,  1861,  sold  the  same  to  G.  W. 
rhom  a  certificate  of  sale  was  given;  and  there- 
th  of  December,  of  the  same  year,  a  deed  was 
elivered  by  such  Sheriff  to  said  Byckman,  who, 

February,  1862,  conveyed  the  premises  to  the 

complaint  was  duly  veorified. 
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Cpmptoii  was  served  with  the  summons  and.  a  copy  of 
the  complaint,  and  having  failed  to  answer,  his  djsfault  was 
entered.  Austin  and  his  wife  appeared  and  filed  separate 
answers  duly  verified.  The  only  portion  of  these  ipaswerg  to 
which  it  is  important  to  refer,  is  in  relation  to  the  traverse  of 
the  recovery  of  the  judgment  in  the  Superior  Court  by  Barker 
against  F.  B.  Austin  as  alleged  in  the  complaint  It  was  the 
same  in  both  answers.  They  each  denied  upon  inforroation 
and  belief,  "  the  recovery  of  the  said  judgment  in  the  Superior 
Court  of  the  City  of  San  Francisco ;  the  issue  of  execution  on 
such  judgment  as  set  forth  in  the  said  complaint;  the  sale  of 
aaid  lands  upon  such  execution ;  the  issue  of  said  certificate  of 
the  said  sale  to  the  said  Eyckman;  the  execution  and  delivery 
of  the  said  deed  of  said  lands  by  the  said  late  Sheriff  to  the 
said  Byckman;  the  conveyance  of  the  said  lands  by  the  said 
Ryckman  to  the  said  plaintiff."  There  is  no  controversy 
respecting  the  sufficiency  of  the  answers  as  full  traverses  of 
the  matters  of  the  complaint  except  as  to  the  portion  of  the 
same  above  set  forth  in  hcec  verba* 

When  the  cause  came  on  to  be  tried  the  plaintiff's  counsel 
read  the  complaint  to  the  Court,  and  then  stated  that  the 
defendants'  answers  respectively  admitted  all  the  material 
allegations  of  the  complaint  —  that  is,  the  recovery  of  the 
judgment,  the  issue  of  execution,  the  Sheriff's  sale  under  the 
execution,  the  Sheriff's  deed  to  Eyckman,  the  conveyance  by 
Ryckman  to  the  plaintiff,  the  plaintiff's  ownership  of  the 
property,  and  the  ouster  of  him  by  the  defendants,  Austin  and 
wife,  and  the  monthly  value  of  the  premises.  The  answers 
were  then  read  and  the  Judge  of  the  Court  intimated  that  his 
opinion  was  in  accordance  with  the  position  of  the  plaintiff's 
counsel,  but.  did  not  then  decide  the  point  An  application 
was  afterward  made  for  leave  to  amend  the  answer  so  as  to 
obviate  the  objections  made  on  the  part  of  the  plaintiff,  bnt 
was  denied,  ^d  the  trial  then  proceeded. 

The  plaintiff  offered  in  evidence  an  execution  npqn  the 
judgment  therein  recited,  obtained  in  said  Superiqr  Court  in 
favor  of  Abner  H.  Barker,  against  Franklin  B.  Austin,  with 
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8  return  thereon,  which  was  the  same  execution 
set  forth  in  that  behalf  in  the  complaint  To  this 
)  defendants  objected  on  the  ground  that  th6  judg- 
^hich  the  same  purported  to  have  been  issued  had 
sren  in  evidence.  The  Court  overruled  the  objec- 
groimd  that  the  judgment  was  admitted  by  the 
i  received  the  execution  and  return  in  evidence,  to 
ion  the  defendants  severally  excepted.  The  plain- 
ited  in  evidence  a  deed  of  the  lands  in  controversy,* 
the  SheriflF  to  Kyckman,  bearing  date  the  6th  of 
1861,  which  was  recorded  on  the  8th  of  March, 
1  deed  described  the  judgment  as  ^^a  judgment 
L  the  late  Superior  Court  of  the  City  of  San  Fran- 
3  25th  day  of  August,  A.  D.  1856,  in  favor  of 
larker  and  against  Franklin  B,  Austin.'*  In  con- 
i  this,  the  defendants  admitted  that  said  deed  was 
respects  perfect  in  form  and  substance,  as  alleged 
alf  in  plaintiff's  complaint;  but  they  objected  to 
ling  read  in  evidence  on  the  following  grounds : 
'hat  the  alleged  judgment  on  which  said  deed  pur- 
founded  had  not  been  given  in  evidence. 
-  That  said  judgment  was  not  sufficiently  described 

rt  overruled  the  objection  and  thereupon  the  deed 
d  in  evidence,  to  which  decision  the  defendants 
ere  excepted.  The  deed  from  Kyckman  to  the 
s  then  given  in  evidence. 

les  respectively  then  submitted  to  the  Court  other 
hich  it  is  not  of  use  to  notice;  and  in  conchisioii 
endered  a  finding  and  judgment  in  the  plaintiff'8 
lotion  for  a  new  trial  was  made  in  due  time,  which 
f  and  then  the  defendants,  Austin  and  wife,  ap- 

itiff  united  in  the  same  complaint  an  action  at  law 
defendants  Austin  and  wif e^  and  a  suit  in  equity 
Di  and  the  defendant  Compton.     No  objection  to, 
of  proceeding  was  made  by  tha  defendiants,  and 
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therefore  we  are  not  called  upon  to  decide  upon  the  questioi 
of  its  propriety.  The  legal  title  to  the  land  in  controvers; 
appearing  to  be  in  Mrs.  Austin,  it  was  necessary  for  the  plain 
tiff  to  appeal  to  the  equitable  jurisdiction  of  the  Court  t^ 
obtain  a  decree  declaring  the  conveyances  made  by  Austin  ti 
Compton,  and  by  Compton  to  Mrs.  Austin,  fraudulent  an( 
void,  in  order  to  disincumber  the  case  of  the  ostensible  titli 
of  Mrs.  Austin,  which,  if  valid,  was  superior  and  paramount 
And  in  order  to  show  that  the  plaintiff  had  the  right  to  attad 
the  conveyances  through  and  by  which  Mrs.  Austin  acquirec 
the  title  to  the  land  as  fraudulent  and  void,  it  was  indispensa 
ble  for  him  to  establish  a  relation  on  his  part  to  the  true  titl< 
by  means  of  the  judgm^it  against  Austin  and  the  sale  anc 
conveyance  of  the  property  under  and  by  virtue  of  such  judg 
cnent  and  his  own  acquisition  of  the  title  transferred  under  anc 
by  means  of  it  Therefore  he  set  forth  and  alleged  in  his 
complaint  in  equity  his  title  and  the  means  by  which  Austin 
the  husband,  became  divested  of  it^  and  how  the  plainti£ 
became  invested  with  it  The  means  set  forth  consisted  of  s 
judgment  obtained  by  Barker  against  Austin  in  the  Superioi 
Court  of  the  Oily  of  San  Francisco,  and  an  execution  issued 
thereon  under  which  the  property  was  sold  and  conveyed  tc 
Ryckman,  and  the  conveyance  from  Byckman  to  the  plaintiff. 
The  existence  of  the  judgment  pleaded,  the  defendants  Austin 
and  wife  severally  attempted  to  controvert,  but  instead  oi 
doing  80  positively,  th^  denied  the  existence  of  such  a  judg- 
ment on  information  and  belief.  If  the  issue  thus  sought  to 
be  made  was  effectual,  then  there  is  no  doubt  the  Court  erred 
in  the  admission  of  the  evidence,  depending  upon  tbe  ex^tence 
in  fact  of  the  judgment  described  in  the  complaint  Then  the 
question  to  be  decided  in  the  first  instance,  is,  whether  the 
denial  by  the  defendants  upon  information  and  belief,  that 
Barker  recovered  the  judgment  against  Austin,  was  effectual. 
If  it  was,  then  it  put  in  issue  the  allegation  of  the  complaint, 
which  it  was  designed  to  controvert 

The  forty-sixth  section  of  the  Practice  Act  provides,  that,  if 
the  complaint  be  verified,  the  answer  shall  contain  a  specifyc 
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L  allegation  controTerted  by  the  defendant,  or  a 
according  to  his  information  and  belief.  It  has 
t  the  Courts  to  require  an  answer  to  a  verified 
be  positive  in  form,  in  order  to  put  in  issue  a 
ation  of  the  complaint^  provided  the  defendant 
)  possess  a  knowledge  respecting  the  fact  alleged; 
not  able  to  answer  positively,  in  such  case  he 
oper  statement  of  facts  or  circumstances  over- 
umption  of  knowledge  on  his  part,  which  being 
rer  on  information  and  belief  will  be  deemed  all 
requires.  (Brown  v.  Scott,  25  CaL  194;  ffum- 
^aU,  9  CaL  59.)  The  plaintiff's  position  at  the 
he  Court  sustained,  necessarily  proceeded  upon 
9  that  the  defendants,  Austin  and  wife,  knew 
3t  Sarker  recovered  a  judgment  against  Austin 
the  complaint,  and  that,  possessing  such  knowl- 
re  bound  to  state  it  in  positive  terms  if  they  said 
it  it  This  position  would  seem  to  be  of  more 
the  husband  than  as  against  the  wife,  because  he 
» the  action  in  which  the  judgment  was  obtained^ 
7  the  complaint,  while  she  was  not.  But  it 
w,  that  because  the  allegation  was  that  Barker 
dgment  against  Austin,  the  latter  must  be  pre- 
w  whether  such  allegation  was  true  or  untrue, 
[gment  in  form,  is  sometimes  obtained  without 
e  of  the  defendant  respecting  it.  If  the  defend- 
now  that  such  a  judgment  had  been  obtained,  or 
it  was  their  duty  to  make  the  necessary  inquiries, 
ht  be  able  to  determine  whether  they  could  deny 
the  existence  of  the  judgment  described  in  the 
whether  they  must  admit  it,  either  in  terms  or 
I,  from  their  sflence.  The  natural  course  to  be 
sh  a  case  would  be,  either  to  call  upon  the  custo- 
scords  of  the  Court,  in  which  it  was  alleged  the 
9  recovered,  and  inquire  of  him  if  there  was 
ent,  or  to  employ  some  person  more  learned  or 
in  themselves  to  make  the  proper  inquiries  and 
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investigations;  and  whether  they  might  be  infonned  by  the 
one  or  the  other  of  such  persons  of  the  truth  of  the  matter, 
might  make  no  particular  difference.  Assuming  that  thev 
adopted  the  usual  means  for  acquiring  information  on  the  sub- 
ject, and  that  they  became  informed,  such  informatioii  was 
founded  on  statements  or  representations  of  the  person  or  per- 
sons of  whom  they  inquired.  Still  they  were,  for  aught  that 
appears,  without  knowledge  whether  such  a  judgment  was 
recovered,  but  being  informed  that  there  was  no  such  judgment 
and  believing  the  information,  they  might,  predicating  their 
respective  answers  upon  such  information  and  belief,  deny  that 
any  such  .judgment  was  recovered. 

It  is  difficult  to  define  with  more  exact  precision  when  an 
answer  should  be  positive  in  its  denials,  than  to  say  that  when 
the  material  facts  alleged  in  the  complaint  are  presumptively 
within  the  knowledge  of  the  defendant  he  must  traverse  them, 
if  he  undertakes  to  do  so  at  all,  directly  and  positively,  or  he 
must  show  how  it  is  that  he  is  without  knowledge  of  such 
facts.  In  the  case  under  consideration,  we  are  of  opinion  the 
presumption  did  not  arise,  that  the  defendants  knew  that  a 
judgment  had  been  recovered  by  Barker  against  Austin,  or 
the  contrary,  and,  consequently,  that  they  might  deny  the 
recovery  of  such  a  judgment  upon  information  and  belief. 

"We  have  said  nothing,  and  do  not  intend  that  any  inference 
shall  be  drawn  from  our  silence,  respecting  the  validity  or 
invalidity  of  the  judgment  in  form  which  was  exhibited  to 
the  Court  below  on  the  motion  for  leave  to  amend  the  answers. 
It  is  not  agreed  by  counsel  for  the  respective  parties  that  such 
judgment  is  properly  before  us  for  consideration,  and  the  ques- 
tion of  the  jurisdiction  of  the  Superior  Court  over  the  person 
of  the  defendant  in  that  case  has  not  been  discussed  by  coun- 
sel in  the  submission  of  this  case,  and  we  deem  it  proper  to 
dispose  of  the  appeal  upon  the  point  considered,  as  such  point 
is  the  only  one  now  necessary  to  be  decided. 

Tudgment  reversed  and  a  new  trial  ordered. 

]\rr.  Justice  Sa^dkhsox  did  not  eocprees  any  opinion. 
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I  0.  BAER  V.  W.  B.  SCHROEDER. 

t  la  not  neceaaary  that  a  deed  of  trust  by  which  tbe 
to  the  grantee.  In  trraat  to  aell  the  property  and  pay  a 
itor  to  a  third  person  oat  of  the  proceeds,  shoald  be  de- 
lented  to,  or  executed  by  the  eettui  que  trutt,  or  that  there 
;  dae  from  the  grantor  to  the  oastnl  que  truet.  In  order,  aa 
ntor  and  grantee,  to  paaa  the  legal  title  to  the  grantee, 
lie  does  not  impair  tha  right  of  a  creditor  of  the  grantor 
lona  fldee  of  the  deed. 

Pbksonj — A  deed  to  J.  C.  B.,  when  there  la  no  such 
ice.  does  not  transfer  the  title  of  tha  property  to  any  one. 
-The  recording  of  a  deed  is  not  eyidence  of  Its  delirery 
to  the  grantee,  unless  the  deed  comes  from  the  hands  of 
lome  one  claiming  through  or  under  him. 
delivery  of  a  deed  it  la  rold. 

onflrmation  Is  a  contract  by  which  an  act  that  was  rolda- 
and  unavoidable. 

>iD  Desd. —  A  deed  that  was  Told  for  want  of  a  dellTcry, 
ake  in  redtlng  the  name  of  the  grantac,  cannot  be  eoo- 
leqnent  deed  glyen  for  that  purpose. 

AKES  PowKB  OF  Attobnst  Ibreyocablk. —  The  Interest 
ley  in  fact  must  haye  in  order  to  render  his  power  of 
ible,  moat  be  an  interest  in  the  property  on  which  the 
zercised,  and  not  an  interest  In  the  money  derived  from  n 
erty. 

OF  ATTOBNnr. —  A  power  of  attorney  may  be  Irrevocable 
:  a  power  coupled  with  an  Interest,  aa  where  It  is  given 
lie  payment  of  money,  or  Is  made  irrevocable. 
:  NOT  laBXVOCUiLB. —  A  power  of  attorno}-  which  makes 
universal  agent  for  the  transaction  of  a!'  ordinary  busl- 
held  Irrevocable,  nnlesa  Ita' terms  are  ao  plain  aa  to  need 

>Ba  NOT  ViTiAT>  IT. —  If  a  aecond  deed  recites  that  It  is 
a  former  one  in  which  mlstakea  had  occurred,  and  the  first 
endering  confirmation  Impoaaible,  the  recltala  in  the  second 
rarded  as  surplus,  and  It  will  be  sufficient  In  law  to  pass 


the  District  Court,  Second  Judicial  District, 

recover  lots  nine,  ten,  eleven,  and  twelve,  in 
in  the  town  of  Bed  BlufF,  Tehama  County, 
ras  in  the  usual  form,  and  the  answer  consisted 
ial,  and  a  clause  setting  up  title  in  defendant. 
urchase  of  the  demanded  promises  at  SherilT's 
r  an  execution  issued  on  a  judgment  in  favor 
in  and  wife,  and  against  J.  G.  Doll  and  J.  L. 
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Simpson,  rendered  after  the  date  of  the  deeds  hereinafter  me 
tioned.  It  was  admitted  on  the  trial  that  said  Doll  owned  tl 
property  on  the  18th  day  of  April,  1864.  The  plaintiff, 
sustain  the  issue  on  his  part,  offered  in  evidence  a  deed  of  tru 
made  by  said  Doll  to  said  Simpson,  on  the  13th  day  of  Apr 
The  following  is  a'copy  of  such  porticm  of  the  deed  aa  be; 
npon  the  points  in  dispute: 

''This  deed  made  and  entered  into  this  thirteenth  day  ( 
April,  A.  D.  1864,  between  J.  Granville  Doll,  party  of  tl 
first,  J.  Im  Simpson,  party  of  the  second  part,  and  Chumingha 
Hawkins,   party  of  tbe  third  part,  witnesseth  as  follows, 
wit: 

"Whereas  the  party  of  the  first  has  borrowed  of  the  pari 
of  the  third  part,  the  sum  of  fifteen  thousand  dollars  ($15,000 
and  has  executed  and  delivered  his  promissory  note  therefor,  i 
the  words  and  figures  following,  to  wit: 

" '  $16,000.  Saobambnto,  April  18,  1864. 

"  *  On  or  before  the  first  day  of  May,  1866,  for  value  r 
ceived,  I  promise  to  pay  to  Cunningham  Hawkins  or  beare 
in  Bed  Bluff,  of  Tehama  County,  fifteen  thousand  dollars  i 
gold  coin  of  the  United  States,  of  the  standard  value  of  186< 
with  interest  from  date  until  paid,  at  the  rate  of  two  per  cen 
per  month,  payable  in  like  gold  coin  monthly,  and  should  d( 
fault  be  made  in  the  payment  of  said  interest,  then  Jie  san 
shall  be  added  to  the  principal  and  bear  the  same  rate  of  ii 
terest,  or  the  whole  amount  of  principal  and  interest  shall  h 
come  immediately  due  and  payable  at  the  option  of  the  holdc 
hereof. 

"'J.  Qrajxytllx  Doll.'" 

*^  And  whereas,  it  is  agreed  between  said  partieB  of  the  fir: 
and  third,  that  the  payment  of  such  promissory  note  and  tl 
interest  lliat  may  grow  due  thereon  shall  be  securer  by  tb 
said  party  of  the  first  part  conveying  to  the  said  party  of  tli 
second  part  the  proper^  hereinafter  described,  wUch  the  sai 
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second  part  shall  hold,  subject  to  the  trusts  and 
einafter  expressed. 

[t  Now,  therefore,  the  said  party  of  the  firat 
deration  of  the  premises  and  the  sum  of  ouo 
in  hand  paid  by  the  said  party  of  the  so?oncl 
pt  whereof  ia  hereby  acknowledged,  hath  granted, 
d  and  conveyed,  and  by  these  presents  doth 
I,  sell  and  convey  in  trust,  as  hereinafter  ex- 
the  said  party  of  the  second  part  the  following: 
►erty,     [Here  follows  a  description  of  the  prop- 

the  trusts  which  the  said  party  of  the  second 
are  as  follows:  First,  That  he  will,  upon  the 
e  said  promissory  note  and  the  interest,  re-con- 
id  party  of  the  first  part  all  and  singular,  or 
!of  as  may  remain  unsold  of  the  hereinbefore 
erty,  and  will  account  for  the  rents,  issues  and 
in  the  meantime,  as  weU  as  for  the  proceeds  of 
rty  which  may  be  sold  by  virtue  of  the  power 
iif erred.  Second,  That  he  will  slcilfully  an<1 
;rol,  manage  and  take  care  of  all  the  property 
lent'  vested  in  him,  and  will,  upon  the  failure  of 
'  of  the  first  part  to  pay  the  interest  on  said 
te,  as  the  same  becomes  due,  apply  the  net. 
ig  from  the  rent,  use  and  oceupation  of  said 
•da  the  payment  of  the  same.  Third,  That  he 
demand  of  the  said  party  of  the  tliird  part,  or 
aid  promissory  note,  upon  the  said  party  of  thr 
ng  for  the  space  of  three  months  to  pay  thr^ 
in,  proceed  to  sell  at  private  or  public  salo, 
liifl  discretion  may  seem  best,  so  much  of  said 
s  may  deem  prudent,  and  for  such  suraa  as  of 
im  shall  seem  meet,  and  apply  the  proceeds  of 
ardfl  the  liquidation  of  said  debts  evidenced  by 
ry  note*  Fourth,  That  his  compensation  for 
shall  be  limited  to  such  disbursements  as  the 
kilful  management  and  protection  of  the  prop- 
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erty  shall  require  to  be  madfe,  and  a  commission  of  five 
cent  upon  the  sales  of  said  property  made  by  him,  and 
per  cent  upon  all  sums  collected  by  him  for  rents  of  the  i 
property.     ♦     ♦     ♦     ♦     ♦ 

*^  J.  Grawvillb  Doll.'^    [l.  s. 

**  J.  L.  Simpson."  [l.  s. 

^^  • 

The  defendant's  attorney  objected  to  Ae  deed  being  recei 

in  evidence,  because  not  signed  by  Ha^^ns.     The  Court 

served  its  decision  upon  the  point  until  the  further  prog 

of  the  trial     The  plaintiff  then  introduced  in  evidence  a  c 

of  the  property  from  the  trustee  Simpson  to  Edward  C.  Jo 

dated  December  17th,  1864.     Defendants  attorney  objec 

because  no  authority  was  shown  from  Hawkins,  the  cestui 

trust.     The  Court  still  reserved  its  decision. 

The  plaintiff,  after  proving  that  the  Bank  of  Red  Bluff 
a  corporation,  then  introduced  a  power  of  attorney  from  i 
E.  C.  Jones  to  said  corporation,  dated  the  20th  day  of  Dec 
ber,  1864,  empowering  the  corporation  to  sell  said  prop< 
and  apply  the  proceeds  to  Jones*  indebtedness  to  the  Bj 
This  power  of  attorney  contained  a  power  of  substitution, 
connection  with  this  power,  the  plaintiff  also  introduced  a  i 
stitution  of  the  power  from  said  corporation  to  J.  L.  Simp; 
dated  July  5th,  1865. 

The  plaintiff  then  introduced  in  evidence  a  certified  c 
from  the  Recorder's  office  of  a  deed  of  the  property  from  i 
Edward  C.  Jones  to  John  C.  Barr,  of  Clark  County,  O 
dated  May  10th,  1865.  The  loss  of  the  original  had  been  1 
proved.  In  this  connection  plaintiff  proved  that  Barr's  gi 
name  was  Jacob  C.  Barr,  and  that  by  mistake  he  was  ca 
John  C.  Barr  in  the  deed. 

The  plaintiff  then  introduced  in  evidence  a  deed  of  the  p: 
erty  given  by  said  Jones  by  his  attorney  in  fact,  J.  L.  Si 
son,  dated  the  17th  day  of  March,  1866.  This  deed  f 
Jones  by  his  attorney  to  Barr,  is  the  one  which  recites 
f  ornxer  deed  of  Jones  to  Barr  and  the  mistake  in  it^  and  thi 
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orrect  and  oonfinn  the  former  deed,  as  stated  in 
the  Court 

mty  as  the  testimony  was  offered,  interposed  ob- 
18  Court  still  reserved  it^  decision.  The  plaintiff 
rhe  defendant  by  his  attorney,  moyed  for  a  non- 
he  plaintiff  had  shown  no  title  to  the  property, 
mted  the  motion,  and  plaintiff  excepted.  The 
led. 
lets  are  stated  in  the  opinion  of  the  Court 

for  Appellant 

Lg  defendant's  motion  for  a  nonsuit  appellant 
or.  The  deraignment  of  the  title  from  Doll  by 
premises  is  perfect,  and  is  not  subject  to  any  of 
urged  by  defendant's  counsel.  The  deed  from 
on  in  trust  with  power  of  sale  did  not,  in  poin4; 
3  the  signature  of  either  the  party  of  the  second 
any  more  than  an  ordinary  mortgage  or  deed  of 
juires  the  signature  of  the  grantee  or  the  party 
h  V.  Bnggs,  14  Cal.  256,  was  a  case  when* 
conveyed  in  trust  to  secaire,  and,  by  the  .^ale,  to 
In  that  case,  like  this,  there  were  three  parties 
)  wit:  a  grantor,  trustee,  and  a  cestui  que  trust, 
>i  the  parties  (the  grantor)  signed  it  We  con- 
delivery  of  the  deed  would  be  implied,  and  like- 
it  of  the  cestui  que  trust.  (2  Kent,  533,  and 
;,  455,  456,  and  notes;  1  Mead,  Tenn.  206;  11 
S.  R.  78.)  The  power  of  attorney  from  Jono.s 
f  Red  Bluff  is  irrevocable,  because  coupled  with 
It  contains  full  power  of  substitution.  This 
exercised  in  the  appointment  of  Simpson.  The 
full,  and  complete,  to  convey  the  property  is 
Iged  in  Simpson.  The  form  or  manner  in  which 
I  exercised  is  important  only  as  between  the 
les.  The  consideration,  if  any,  moving  between 
10  got  it  and  how  disposed  of,  is  likewise  unim- 
rrelQvant  to  any  issue  now  involved.     It  would 
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be  difficult  to  frame  a  letter  of  attorney  granting  more  cwn- 
prehensive  and  complete  powers  than  the  one  mider  coDJsid- 
eration^  and  the  deed  of  Jonee,  by  Simpson,  attorney,  of  March 
17lh,  1865,  would  convey  the  title  to  plaintiff,  whether  for 
the  purposes  of  t)iis  action  it  be  ooimdered  as  a  grant  or  a 
confirmation. 

W*  8.  Long,  for  Bespond^it 

In  this  case  the  nonsuit  was  properly  granted.  The  trust 
deed  relied  on  by  the  plaintiff  was  never  executed.  A  con- 
tract must  be  binding  upon  all  the  parties  to  it  or  is  not  bind- 
ing at  all.  A  deed  between  several  parties  is  not  valid  as  a 
deed  until  it  haa  been  signed  by  all  the  parties.  (Doe  ex 
Demise  of  Lewis  v.  Bingham,  4  Barnwell  &  Alderson,  675 ;  6 
Eng.  Com.  Law,  660;  Sacramento  v.  Dunlap,  14  CaL  431; 
People  V.  Hartley,  21  Oal.  588.)  If  this  deed  faU,  then  there 
is  no  authority  to  execute  the  lease.  {Folsom  v.  Perrin,  2  Cal. 
604.) 


Ey  the  Court,  Bhopbs,  J.: 

The  motion  for  a  nonsuit  was  sustained  on  two  grounds. 
The  first  ground  is  that  the  deed  of  trust  did  not  pass  the  title 
from  DolL  Doll  conveyed  the  properly  in  action,  together 
with  other  lands,  to  Simpson  in  trust,  to  sell  so  much  thereof 
as  he  might  deem  proper,  to  pay  the  promissory  note  of  Doll 
to  Hawkins,  upon  Doll's  failure  to  pay  the  same,  and  on  the 
demand  of  the  holder  of  the  note,  etc. ;  also,  to  sell  parcels  of 
the  land  ^^  whenever  in  his  opinion  a  reasonable  price  was 
offered  for  the  same ; "'  and  to  reconvey  to  Doll  the  potion 
remaining  unsold,  upon  the  payment  of  the  note  to  Hawkins. 
The  objections  to  the  deed  stated  by  the  Court  in  granting  the 
nonsuit  were,  that  it  was  not  signed  by  or  assented  to  by 
Hawkins  nor  delivered  to  him.  It  was  not  necessary  that  it 
should  have  been  signed  by  Hawkins.  There  are  no  cove- 
nants or  conditions  on  his  part  in  the  deed  requiring  that  it 
should  be  ezeented  by  him;  and  no  rule  of  law  is  eitad  which 
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site  that  the  cestui  que  trust  should  execute  the 
ating  the  trust  It  appears  from  the  testiinonj 
lie  deed  was  delivered  to  Hawkins^  and,  if  deliv- 
is  assent  to  it  is  presumed.  But  the  point  need 
on  that  ground.  The  deed  would  be  good  as 
md  Simpson,  without  any  delivery  to  or  assent 
and  indeed  its  sufficiency  to  pass  the  title  to 
not  depend  upon  the  fact  of  there  being  sudi 
erein  described,  or  even  a  debt  due  from  Doll  to 
Doll  chooses  to  convey,  and  Simpson  is  willing 
le,  under  such  circumstances,  they  may  declare 
they  please,  and  both  are  bound  by  the  recitals 
ped  from  denying  that  the  l^al  title  passed, 
impair  the  right  of  a  creditor  of  the  grantor  to 
Tfia  fides  of  the  transaction.  The  conveyance  is 
en  the  parties,  though  it  should  be  held  fraudu- 
as  against  the  creditors  of  the  grantor,  on  the 
was  executed  with  the  intent  to  hinder,  delay, 
m.  Questions  such  as  might  grow  out  of  a  con- 
,  person  claiming  title  through  Simpson,  and  a 
I],  could  not  properly  arise  upon  the  motion  for 
he  deed  was  prima  facie  sufficient  to  pass  the 
le  defendant  would  attack  it,  on  the  ground  that 
xsuted  to  secure  the  debt  therein  mentioned,  he 
Dg  liiTngftl-f  into  the  proper  relations  with  the 

ground  is,  that  the  title  did  not  pass  from  Jones 
f,  Jacob  C.  Barr.  Jones  executed  a  deed  of  the 
)hn  C  Barr,  and  subsequently  Simpson,  as  the 
^  of  Jones,  executed  a  deed  to  Jacob  Barr,  and 
I  is  made  to  the  deed  of  Jones,  and  it  is  recited 
:e  Jacob  C.  Barr  was  therein  called  and  named 
,  and  that  the  parties  desire  to  correct  the  mis: 
rm  the  grant  in  said  deed  according  to  the  then 
le  parties ;  iuid  the  premises  are  conveyed  by  the 
0.  Barr  ^*  as  well  in  performance  of  the  cove- 
ndenture  contained,  as  also  for  and  in  6onsidera- 
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tion  of  the  premises  hereinbefore  recited,  and  the  further  cod 
sideration  of  one  doDar  to  him,  the  said  Edward  C.  Jones,  i] 
hand  paid  by  the  said  Jacob  0.  Barr,  the  receipt  whereof  i 
hereby  acknowledged."  The  deed  of  Jones  did  not  transfe 
the  legal  title  to  the  plaintiff,  nor  did  it  transfer  it  to  any  one 
There  is  no  evidence  of  the  delivery  of  the  deed  to  John  C 
Barr,  nor,  in  fact,  is  there  any  evidence  that  there  was  such  i 
person  in  existence  as  John  C.  Barr.  Had  it  been  showi 
directly  that  there  was  such  a  person  as  John  C*  Barr,  or  ha( 
die  same  been  made  to  appear  by  presiunption,  by  the  pro 
duction  of  the  deed  by  one  claiming  through  him,  there  woulc 
perhaps,  be  no  difficulty  in  holding  that  the  recording  of  th< 
dped  was  evidence  of  its  delivery;  but  the  recording  is  no 
evidence  of  the  delivery  of  the  deed,  unless  it  comes  from  th< 
hands  of  the  grantee  therein  named,  or  some  one  claiming 
under  or  through  him.  The  question  therefore  turns  upon  th( 
deed  executed  by  Simpson  as  the  attorney  in  fact  of  Jones. 

Jones  executed  to  the  Bank  of  Bed  Bluff  a  power  of  attor 
ney,  very  ample  in  its  terms,  giving  the  Bank  authority 
among  other  things,  to  lease,  bargain,  sell^  re-lease  and  convej 
lands;  to. execute  and  deliver  deeds;  to  substitute  an  attorney 
in  its  stead,  and  to  credit  all  moneys,  credits  and  effects 
received  by  the  attorney,  or  the  substitute,  upon  the  note  oi 
Jones  to  tibe  Bank,  described  in  the  letter  of  attorney.  The 
Bank  substituted  Simpson  as  the  attorney  in  fact  of  Jones, 
The  deed  executed  under  this  power  did  not  operate  by  wa\ 
of  confirmation  of  the  deed  of  Jones,  nor  is  it  possible  for  it  tc 
have  such  an  operation.  A  confirmation  is  a  contract  bj 
which  an  act  that  was  voidable  is  made  firm  and  unavoidable. 
It  necessarily  implies  a  prior  voidable  act  A  deed  is  an 
instrument  in  writing,  sealed  and  delivered.  Without  a  deliv 
ery  the  writing  is  not  voidable,  but  it  ie  void  —  a  mere  nnllity. 
The  execution  and  delivery  of  the  second  instrument  —  the  one 
executed  by  Simpson  as  the  attorney  in  fact  of  Jones  —  did  not 
constitute  a  delivery  of  the  first  It  was  a  miaappUci^tion  oi 
terms  to  say  that  the  parties, da^ired  to  confirm  the  grants  for 
om  of  the  parties  to  the  second  deed  .was  not  ii<  parly  t0.  the 
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b  d^ed  was  not  a  grant;  if  it  was  susceptible  of 
it  would  have  vested  thte  title  in  John  C.  Barr; 
say  the  least,  nnusual  for  an  agent  to  ratify  the 
incipaL  If  the  second  deed  was  of  any  force,  it 
Ine  from  its  own  execution  and  delivery. 
is  true  of  the  second  deed  in  respect  to  the 
)rrect  the  first.  The  first  deed  having  omitted 
he  intended  grantee,  the  transmission  of  the  title 
S  must  of  necessity  depend  upon  the  second 
h  he  is  described.  The  matter  would  be  no 
le  mistake  been  the  omission  of  the  premises  in- 
conveyed. 

cond  deed  sufficient  to  pass  the  title  of  Jones  to 
It  is  claimed  by  the  plaintiff  that  the  letter  of 
>nes  to  the  bank,  was  given  for  the  purpose  of 
payment  of  his  promissory  note,  that  as  such  it 
a  "power  coupled  with  an  interest,"  and  wa?? 
Bvocable.  This  position  cannot  be  maintained. 
which  the  party  to  whom  the  power  is  given 
I  order  to  render  the  power  irrevocable,  must  1)p 
L  the  property  on  which  the  power  is  to  be  exer- 
not  enough  that  the  donee  of  the  power  is  intcr- 
which  18  produced  by  the  exercise  of  the  power. 
1;  is  thus  limited  the  power  and  the  interest  can- 
d,  for  the  proceeds  do  not  arise  until  after  the 
3n  exercised,  and  when  it  is  exercised  it  is  extin- 
unt  V.  Rousmaniere,  8  Wheat.  174;  Bergen  v. 
aine's  Cases,  1.)  No  interest  in  the  land  was 
he  Bank  at  the  execution  of  the  power  of  attor- 
;hen  held  by  it  But  a  power  of  attorney  may 
B,  though  it  is  not  a  **  power  coupled  with  an 
?his  18  often  the  case  where  the  power  of  attorney 
security  for  the  payment  of  money.  Where  the 
tpressly  agrees  that  thb  power  of-attothey  ^hall 
5,  or  the  nature  of  the  contract  shows  that  such 
Ltion  of  the  parties,  he  will  be  held  to  the  con- 
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tract,  and  not  be  permitted  to  reyoke  it^  either  direody  or 
indirectly,  except  upon  the  payment  of  the  money  intended 
to  be  secured.  The  difficulties  in  the  way  of  holding  this 
power  irrevocable  are  yezy  great^  if  not  insuperable.  As 
already  remarked,  it  is  most  comprehensive  in  its  grant  of 
authority  to  the  attorney^  constituting  him  an  universal  agent 
There  is  scarcely  an  act  that  may  be  performed  in  the  trans- 
action of  ordinary  business  that  he  has  not  empowered  his 
attorney  to  perform  in  his  nama  There  is  no  different 
authority  given  in  respect  to  this  land,  than  is  given  over  all 
the  property  and  business  of  the  constituent,  and  if  the  power 
of  sale  in  Uiis  case  should  be  held  irrevocable,  it  must  also  be 
held  that  the  power  granted  in  respect  to  his  entire  property 
and  business  was  irrevocable,  and  he  would  thus  be  left 
chargeable  with  the  debt  to  the  Bank,  but  without  any  power 
to  raise  the  money  for  its  payment.  The  terms  of  the  grant 
must  be  so  plain  that  there  is  no  room  for  construction,  or  it 
will  not  be  held  that  such  plenary  power  was  intended  to  be 
made  irrevocable. 

But  it  would  not  seem  to  be  necessary  to  claim  that  the 
power  granted  was  irrevocable  in  order  to  uphold  the  deed 
executed  by  Simpson  as  Jones^  attorney  in  fact  Strike  out  of 
the  deed  the  matters  in  respect  to  the  mistake,  and  the  confi^ 
mation  and  the  deed  still  remains  sufficient  in  law  to  pass  the 
title.  Those  matters  must  be  disregarded  because  they  were 
impossible  of  accomplishment  in  that  mode.  The  deed  is  not 
vitiated  by  their  presence.  Had  Jones  personally  executed 
the  second  deed  as  well  as  the  first,  there  would  be  no  ques- 
tion that  the  second  was  sufficient  to  pass,  and  that  it  alone 
did  pass  the  title  to  the  plaintiff;  and  as  the  first  deed  did  not 
pass  the  title,  and  therefore  did  not  revoke  or  impair  the 
authority  of  the  attorney  in  fact,  the  second  deed  is  to  be 
regarded  as  if  executed  by  the  constituent 

Judgment  reversed  and  the  cause  remanded  for  a  new  trial 
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dissenting: 

;ment  there  is  no  legal  evidence  in  the  record 
w  that  John  0.  Barr,  the  grantee  nominated  in 
not  the  real  as  well  as  the  nominal  and  apparent 

affidavit  of  Doll  was  introduced  for  the  purpose 
foundation  for  introducing  a  copy  of  the  deed 
rd.  For  that  purpose  it  was  evidence,  but  for 
^as  ex  parte  and  no  evidence  to  the  point  as  to 
ided  to  be  the  real  grantee  in  the  deed  to  John 
1  it  does  not  appear  to  have  been  introduced  for 
rpose.  The  recitals  in  the  subsequent  deed, 
ir  the  power  of  attorney,  purporting  to  correct 
stakes,  and  to  which  John  C.  Barr  was  no  party, 
mdence  of  the  mistake  recited.  Doll  does  not 
Y  to  any  such  mistake.  There  is  no  evidence 
I  not  such  a  man  as  John  0.  Barr,  and  the  fact 
o  him  was  executed  and  recorded  is,  I  think^ 
mdence  that  the  deed  was  delivered  for  his 
ceding,  then,  that  the  mistake  alleged  may  be 
LCtion  to  recover  the  possession  of  land,  there  is 
idgment^  any  evidence  in  this  case  to  show  the 

evidence  presumptively  shows  title  in  John  C. 

in  the  plaintiff, 
ff  is  not  entitled  to  reoover  on  the  ground  that 

attorned  to  him  as  his  landlord,  for  the  demand 
Bcient  to  terminate  the  tenancy  under  the  terms 
For  this  reason  I  think  the  evidence,  as  disclosed 

does  not  make  a  prima  facie  case  for  plaintiff, 
nonsuit  was  properly  granted. 

SAHDiBflov  did  not  express  any  opinion. 
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JOHN  0.  AYRES  v.  JOHN  BENSLEY,  P.  DDMAB 
THERT,  M.  OOMPTON,  FREDERICK  MASON,  aw 
THE  OITY  AND  COUNTY  OF  SAN  FRANCISCO. 

Dbfbnse  of  Pendency  of  Anothbb  Action. —  The  defense  of  the  pendenc; 
of  anotheir  action  la  not  ayailable,  unless  the  causes  of  action  and  th 
plaintiffs,  at  least,  In  both  actions,  ace  the  same. 

Idem. —  In  an  action  to  quiet  plaintiff's  title  to  ladd,  alleged  to  be  •  eloode^ 
by  defendants  giving  out  that  the  title  Is  in  themselyes  and  not  in  plaintlfl 
an  action  of  ejectment  pending,  in  which  the  defendant  does  not  ask  fo 
affirms thre  relief,  is  not  ayaUable  as  a  defenM4 

DBFRNDikNT  NEED  NOT  LITIGATE  NEW  MATTER. —  A  defendant  IB  ojeetment  1: 
bound  to  bring  forward  all  matter  of  a  strictly  defensive  character,  or  b 
precluded  from  again  litigating  the  same;  but  he  is  not  bound  to  set  u] 
or  litigate  new  matter  constituting  a  cause  of  action  in  his  f^Tor. 

PoBSESsioir  OF  Laud. —  A  person  who  enters  Into  the  actual  possession  of  i 
portion  of  a  tract  of  land,  claiming  the  whole  under  a  deed  in  which  th< 
entire  tract  Is  described  by  metes  and  bounds.  Is  not  litaiited  in  his  posses 
slon  to  his  actual  inclosure,  but  acquires  possession  to  all  of  the  land  no 
In  the  adverse  possession  of  another  person  at  the  time  of  his  entry. 

Pbior  Possbssob  OF  Land. —  Where  the  title  to  land  rests  In  possesston  only 
the  prior  possessor  has  the  better  title. 


Appeal  from  the  District  Court,  Twelfth  Judicial  District 
City  and  County  of  San  Francisco. 

This  action  was  brought  to  quiet  plaintiffs  title  to  a  trad 
of  land  containing  about  ten  acres,  situated  on  what  is  knowi 
as  the  "Potrero  Nuevo,**  in  the  City  and  County  of  Sai 
Francisco.  The  defendants,  except  the  City  and  County  oi 
San  Francisco,  set  up  in  their  answers  that  before  the  com 
mcncement  of  this  action,  the  defendants,  Compton  and  Bens 
ley,  as  plaintiffs,  commenced  an  action  of  ejectment  in  saif 
Court  against  the  plaintiff,  Ayres,  and  others,  to  recover  po5 
session  of  the  same  premises  described  in  the  complaint,  ii 
which  action '  service  was  had*  upon  said  Ayres,  and  that  h( 
answered,  alleging  that  he  was  the  owner  of  the  land,  anc 
that  said  action  was  then  pending  and  undetermined.  Th( 
plaintiff  demurred  to  this  part  of  the  answer,  and  the  Court 
sustained  the  demurrer. 

On  the  3d  day  of  June,  1851,  George  Roberts  and  Johi 
Lange  executed  and  delivered  to  John  Crowell  a  deed  of  i 
tract  of  land  lying  on  said  "  Potrero  Nuevo^*'  which  inoludaJ 
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idariea  the  land  in  dispute.  Crowell  pointed 
,nd  Langethe  boundaries  of  the  tract  conveyed, 
licated  by  smrdl  ditches  and  stones  placed  at 
its  eastern  and  western  lines.  Roberts  and 
in  the  actual  possession  of  any  part  of  the  land, 
er  made  any  improvements  on  the  same.  The 
the  boimdaries. 

ay  of  August,  1853,  Crowell  erected  a  small 
id,  moved  into  the  house,  and  caused  the  west- 
[)  be  more  clearly  marked  by  a  ditch  and  pile 
well  resided  on  the  land  until  1855.  During 
1  and  conveyed  divers  portions  of  it  to  different 
ntered  upon  their  respective  purchases.  In 
L854,  S.  B.  Stratton  erected  a  house  on  the  ten 
>ntroversy,  and  on  the  18th  day  of  August  of 
lie  plaintiff  Ayres  moved  into  this  house,  where 
rhen  this  action  was  tried  in  the  Court  below. 
1  of  1864  and  June,  1855,  Ayres  erected  a  sub- 
roimd  the  ten  acre  tract  in  dispute,  which  he 
up  to  the  time  of  triaL  Whatever  title  Orowdl 
t,  Ayres  had  acquired. 

I  1851,  L.  H.  Wire  made  a  brickyard  between 
half  mile  westerly  from  the  western  boundary 
tract,  and  erected  buildings  thereon,  which 
bim  for  boarding  his  hands,  etc.  About  five 
vere  connected  with  the  brickyard,  none  of 
tin  the  boundaries  of  the  Orowell  tract.  In 
ire  sold  to  Hatch,  who  a  few  days  thereafter 
ton  &  Ludlum.  In  August,  1852,  Farrlngton, 
sen  of  the  United  States,  located  one  hundred 
;,  under  the  Actj  of  April  22d,  1852,  entitled 
•ibing  the  mode  of  maintaining  and  defending 
ns  on  public  lands  in  this  State."  This  claim 
ncluded  the  brickyard  premises  and  the  Crowell 
lie  time  it  was  made  no  person  was  living  on 
>t  those  connected  with  the  brickyard,  nor  had 
nts  been  ma4e  Ckn  it,  except  siich  a^  werei.cpn* 
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nected  with  the  briokjardy  and  the  slight  ditdiee  on  parts  * 
the  boundary  line  of  the  Orowell  tract.  November  ith,  185! 
Farrington  ft  Ludlum  conveyed  to  Bellows  and  Webster  s 
undivided  half  of  the  Farrington  claim,  and  they  altered  in 
immediate  possession*  The  title  of  Webster  and  Bellows,  ai 
Farrington  ft  Ludlum,  had  vested  in  defendants  Bensley  ai 
Compton  by  simdry  mesne  conveyances. 

In  August,  1853,  Farrington,  Webster,  and  others,  ooi 
structed  a  fence,  consisting  of  light  posts  with  a  rail  fastenc 
on  the  top  of  the  posts,  around  the  Farrington  claim.  Th 
fence  was  soon  torn  down  in  places,  and  disappeared  in  tl 
early  part  of  1854. 

On  the  20th  day  of  December,  1858,  Mason,  Bensley,  Wd 
ster,  and  others,  who  then  owned  the  "Farrington  daim**  ai 
were  living  on  the  same,  commenced,  and  before  Februar 
1854,  had  completed  a  substantial  fence  around  the  sam 
Some  of  the  persons  within  this  inclosure  claimed  under  tl 
"  Crowell  title,**  and  some  under  the  "  Farrington  title,**  ar 
the  fence  was  occasionally  broken  down  in  places,  but  ha 
been  kept  up  by  the  parties  who  built  it  as  well  as  they  couI( 
owing  to  the  contention  of  contending  claimants,  up  to  tl 
time  of  triaL 

The  Court  below  gave  judgment  that  the  title  of  the  defend 
ants,  Bensley,  Compton,  Dumarthery,  and  Mason,  was  invali 
and  void,  and  enjoined  them  from  asserting  any  claim,  ri^t  < 
title  to  the  land.  The  bill  was  dismissed  as  to  the  City  as 
County  of  San  Francisco.  The  defendants  against  whom  judj 
ment  was  rendered  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  MeM.  Shafter,  for  Appellants. 

The  Court  erred  in  sustaining  the  demurrer.  The  fact  thi 
the  possession  is  in  Ayres  is  alleged  and  admitted  by  bot 
sides.  The  title  and  consequent  right  of  possession  are  distinct! 
and  solely  put  in  issue  in  both  actions  in  precisely  equivalei 
terma.    The  judgmenit  prayed  are  equivalent    In  Uie  ejee 
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rays  to  defeat  Benslej  and  Compton's  action,  so 
esion,  based  upon  his  title,  shall  be  ratified  by 
In  this  action  he  prays  that  ^he  be  quieted 
don  and  enjoyment  of  said  premises"  by  the 
is  further  prayer,  as  to  declaring  his  title  para- 
Sy  etc,  is  only  to  have  the  Court  affirmatively 
the  law  would  declare  the  effect  of  the  judg- 
;  such  direct  judicial  explanation.    A  man  who 

an  acticm  upon  a  promissory  note  (of  which  he 
possession)  on  the  ground  that  it  was  a  forgery, 
[y  be  satisfied  that  after  judgment  in  his  favor 
le,  that  he  was  quite  safe  from  another  action, 
rdly  suppose  that  it  was  necessary  to  commence 

procure  a  decree  in  equity  cancelling  the  note 
a  that  it  was  spurious.  The  precise  identity 
lade  out  It  is  sufficient  if  the  same  object  may 
Q  the  first  suit  which  is  sought  in  the  second, 
me  not  necessary  or  proper  to  be  going  on  with 
i  pasM,  when  one  is  capable  of  accomplishing 
»t"  (Per  V.  Chan.)  (Dickinson  v.  Cod  wise, 
1 ;  Estrada  v.  Murphy,  19  OaL  248 ;  Weber  v. 
Cal.  447;  Morris  v.  Rexford,  18  N-  T.  562; 
t,  17  How,  Pr.  69;  Dohson  v.  Pearce,  12  N.  Y. 
^ent.  Ins.  Co.  v.  Naiional  P.  Ins.  Co.,  14  K  Y. 

Ooodman,  12  K.  Y.  2;  Winfield  v.  Bacon,  24 
^oote  V.  Sprague,  12  How.  Pr.  856;  Phillips  v. 
T.  Y.  270.) 

could  avail  himself  of  his  title  in  the  action  of 
h  which  to  defend  his  possession,  and  that  if  he 
ight  have  brought  forward  any  equities  he  had, 
iny  affirmative  relief  to  which  he  deemed  himself 
^rtainly  undeniable;  and  that  he  ought  to  have 
lem  forward,  under  penalty  of  sacrificing  such 
ik  is  equally  trua  (2  Hill  and  Cowen's  !ITotes, 
11,  note  262.)  That  Ayres  must  have  availed 
9  title  in  the  action  of  ejectment,  or  have  sacri- 
» to  do  ao^  in  an  aetion  like  the  present^  is  evident 
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irom  the  fprther  consideration,  that  if  he  withheld  the  defense 
and  was  put  out  under  the  judgment  therein,  not  being  there- 
cfter  in  possession,  he  oould  no  longer  maintain  this  action. 
(Prac  Act,  Sec  264.) 

Take  the  foregoing  considerations  in  connection  with  the 
reasoning  of  this  Court  in  Caperton  v.  Schmidt^  26  Cal.  469, 
there  can  be  no  doubt  remaining  that  the  ejectment  pending 
is  an  entire  defense  to  this  action-  If  Farrington's  claim 
under  the  Possessory  Act  is  not  good,  Webster  and  Bellows 
had  a  conunon  law  possession  when  they  bought  in  Novcm 
ber,  1852,  Their  possession  extended  to  the  boundaries  of 
the  land  described  in  their  deed.  This  was  prior  to  the  entry 
of  Crowell,  under  whom  plaintiff  claims.  (Hicks  v.  Coleman, 
26  Cal.  122;  Phelps  v.  Sawyer,  2  Aik.,  Vt.  150;  Beach  v. 
Suiton,  6  Vt  209;  Brottm  v.  Edson  et  al.,  22  Vt.  357;  Clarke 
▼•  Courtney,  5  Pet  320,  865;  Hichie  v.  Starke,  1  Pet  98.) 

M.  Compton,  also  for  Appellants. 

The  District  Court  erred  in  sustaining  the  demurrer  to  the 
second  and  fourth  defenses,  contained  in  the  answer  of  the 
defendant  Compton.  The  question  is,  whether,  when  a  Court 
of  competent  jurisdiction  once  acquires  cognizance  over  a 
eause  and  the  subject  matter,  it  can  be  divested  of  that  juris- 
diction by  another  Court  of  concurrent  jurisdiction  i  It  is  no 
answer  to  say  that  this  is  an  equity  action.  Why  not  try  the 
question  of  title  or  possession  as  well  at  law  as  in  equity'^ 
We  say,  that  the  action  of  ejectment  is  a  bar  to  this  present 
suit  (Caperton  v.  Schmidt,  26  Cal.  469.)  The  question  is 
who  has  the  best  title  to  the  premises  in  question.  The  pre- 
sumption of  title  is  always  on  the  side  of  the  first  possessor. 
(Potter  V.  Knowles,  6  Cal.  88.)  And  when  neither  partj 
connects  himself  with  Gloyemment,  the  title  is  considered  in 
the  first  possessor.  The  possession  must  be  actual  and  not 
oonstructiya  (Moti  y.  Smith,  16  CaL  688.)  As  to  what  is 
actual  poss^dssion  as  distinguished  from  constructive  posses- 
sion, 060  Minium  r.  Barr,  16  CoL  109;  MoU  r.  Smiih.  16 
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renee  y.  FvlUm,  19.  Oal.  658;  Havens  v.  Dale, 
lallon  y.  SchumaJcer,  21  CaL  453 ;  Humphreyi^ 
ttl.  64;  Girdv.  Bay,  17  Oal.  352,  John  Orow^ll 
>e8e38ion  prior  to  his  going  on  the  land,  August 
ve  him  a  right  to  the  land  aa  against  Farringtou, 
r  the  pre-emption  lawB.  The  going  on  wasto 
.  land  by  Koberts  and  Lange,  and  marking  ouz 
ditches  without  even  occupying  it  or  inclosing 
I's  subsequently  building  a  hooae  and  occupying 
r  Boberts  and  Lange,  or  Crowell,  any  daim  o.» 
against  Farrington  and  his  grantees,  so  as  to 
from  taking  possession  and  inclosing  it  with 
ming  it  under  the  pre-emption  laws.  (Mott  v. 
.  538.)  Whatever  might  have  been  the  inten- 
ts and  Lange  at  the  time  of  their  survey,  their 
3t  by  not  inclosing  or  residing  upon  the  land. 
17  CaL  352.) 

^tt,  for  Respondent 

t  ihe  plaintiff  may  recover  upon  his  title  to 
lute  or  qualified  estate,  which  entitles  him  to 

or  upon  prior  possession  alone  against  a  mere 
»  defendant  may  defeat  the  action  if  the  plaintiff 

paper  title,  by  showing  a  better  title  in  himself 

or,  if  the  title  be  founded  on  possession  alone> 
prior  possession.  The  action  may  try  the  titk^ 
olve  only  the  present'  right  of  possession,  h 
s  complaint  under  our  system  contains  substan- 
e  allegations,  to-wit:  that  the  plaintiff  is  enti- 
aession,  and  that  the  defendant  wrongfully  with- 
him.  The  answer  may  either  simply  deny  the 
It  ta  the;  possession,  or  it  may  aver  that  the 
the  better  title  or  the  superior  right  to, the  pos- 

not  necessary  or  p^per  for  either  plaintiff  or 
ieraign  his  title  in  the  pleadings,  l  At  oommon 
legiil  title  psevailed  in  the  aetioi|,  jund^jeisuitable 
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titles  were  not  considered.  Bnt  under  our  systemy  thoug] 
ihe  plaintifP  has  the  legal  title,  the  defendant  may  defeat  th 
action,  if  he  can  show  the  better  equity.  If,  however,  hi 
relies  on  an  equitable  defense,  he  must  set  it  up  specifically  ii 
his  answer,  and  this  is  tried  by  the  Court.  But  though  he  ha 
a  valid  equitable  defense,  and  may  set  it  up  in  his  answer,  h( 
is  not  bound  to  do  so.  If  he  omits  to  do  it,  and  the  plaintif 
prevails  in  the  ejectment,  the  defendant  is  not  precluded  fron 
asserting  his  equity  in  a  separate  action.  This  is  not  onh 
reasonable,  but  is  plainly  the  law  as  expounded  by  this  Oourt 
(AgueOo  v.  Edinger,  10  Cal.  167;  Weher  v.  MarshaU,  19  Cal 
467 ;  Bhim  ▼.  Bobertaon,  24  CaL  141.)  The  point  is  express!} 
ruled  in  Lorraine  v.  Long,  6  CaL  462.  Erom  this  brief  out 
line  of  the  action  of  ejectment  as  it  exists  under  our  system, 
it  is  obvious  that  it  has  wholly  different  functions  from  those 
which  pertain  to  an  action  to  quiet  title.  In  the  former,  the 
Uile  is  not  necessarily  involved.  In  the  latter  the  title  only  i£ 
in  issue.  One  is  a  common  law  action  to  be  tried  by  a  jury,  and 
the  other  is  an  equitable  action  to  be  tried  by  the  Court  In 
the  one,  the  judgment  is  for  a  restitution  of  the  possession 
only;  and  in  the  other,  the  judgment  for  the  plaintiff  is  that 
he  has  the  better  title,  and  the  defendant  is  enjoined  from 
asserting  title  in  the  future.  In  ejectment,  unless  the  def ^d- 
ant  sets  up  in  his  answer  an  equitable  title,  he  can  demand  no 
affirmative  relief.  If  the  judgment  be  in  his  favor,  he  will 
have  nothing  of  record  to  show  that  his  title  has  been  adjudged 
to  be  superior  to  the  plaintiff's.  On  the  other  hanr,  in  as 
action  to  quiet  title,  the  ends  to  be  accomplished,  are  not  only 
to  have  a  direct  adjudication  on  the  title,  but  to  place  the 
decree  of  record  in  an  enduring  form,  so  as  to  remove  all  doud 
from  the  titla  The  demurrer  was  properly  sustained  for 
another  reason. 

The  action,  the  penden<7  of  which  was  pleaded,  was  not 
between  the  same  parties.  Farrington  and  Ludlum,  when 
th^  first  entered,  daimed  pnly  the  brickyard,  under  theb  pur- 
ohaae  from  Wire.  They  neper  had  a  can/^yance  from  any  one 
for  omg  ofhar  parHan  of  (he  one  himdred  and  mxty  aeree.    In 
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1858  they  built  the  house  near  the  centre  of  the 
dre  was  no  indosure  around  it^  nor  upon  any 
tract,  except,  perhaps  a  few  acres  about  the 
hese  acts  constituted  no  possession  of  any  part 
)zcept  the  brickyard  and  the  ground  coTcred  by 
rhe  next  act  was  the  building  of  the  skeleton 
ist,  1853.  This  constituted  no  possession  of  any 
I  one  hundred  and  sixty  acres,  because  the  fence 
character  to  turn  cattle,  or  establish  their  domin- 
[and,  and  particularly  over  the  premises  in  con- 
ause  before  the  fence  was  built  Crowell  had 
*  the  deed  from  Roberts  and  Lange,  and  had 
ouse,  and  was  actually  residing  on  the  land, 

to  the  boundaries  specified  in  his  deed.  Nor 
of  1854  establish  the  possession  in  the  defend- 
t  Crowell  and  his  vendees,  or  indeed,  as  against 
use  this  fence  included  Crowell  and  others  who 
the  actual  adverse  possession.  If  we  lay  aside 
3ed  from  Boberts  and  Lange  to  Crowell,  the  find- 
Eeree  establish  that  in  1861  Wire  was  in  possess- 
iekyard  only;  that  Farrington  and  Ludlum  sue- 
3  possession;  that  in  1862,  Farrington,  for  the 
f  himself,  Ludlum,  and  Bellows,  caused  a  survey 
►f  one  hundred  and  sixty  acres,  including  the 
ced  a  few  small  stakes  at  long  intervals  to  indi- 
daries,  and  made  a  futile  effort  to  take  up  the 
le  Possessory  Act  of  1862;  that  early  in  1853 

house  about  the  centre  of  the  tract;  that  whilst 
i  this  condition  Crowall  entered  on  the  extreme 
:  the  tract,  remote  from  the  brickyard  and  from 
Farrington,  and  erected  his  shanty,  claiming  to 
of  aU  that  portion  of  the  tract  included  within 
3,  stakes  and  piles  of  stones;  that  he  sold  and 
rtion  of  his  claim  to  Brewster,  who  also  entered; 
irithout  their  consent,  Bensley  and  Mason,  the 
Ludlum  and  Farrington,  erected  a  substantial 
ing  the  entire  one  hundred  and  sixty  acres. 
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These  being  the  facts,  I  inquire  what  right  had  Bensley  ai 
Mason  to  the  land  claimed  by  Crowelly  and  on  which  1 
resided,  and  by  what  authority  did  they  assume  to  inclu( 
Orowell  in  their  inclosure  i 


By  the  Court,  SAimxBsoir,  J.: 

The  demurrers  to  the  defendant's  answers,  so  far  as  the 
allege  the  pendency  of  another  action  between  the  same  pa 
ties  for  the  same  cause,  were  properly  sujstained.  In  order  1 
render  that  defense  available,  it  must  appear  that  the  caus( 
of  action  and  the  parties  (the  plaintrffs  at  least)  are  the  dan: 
in  both  actions;  neither  of  which,  in  our  judgment,  can  I 
affirmed  of  the  present  case,  and  of  this  a  bare  statement  c 
the  facts  upon  which  the  question  is  presented,  would  seei 
to  be  conclusive.  This  action  is  brought  by  Ayres  aloi 
against  Bensley,  Dumarthery,  Oompton,  Mason,  and  the  Cit 
and  County  of  San  Francisco,  under  the  two  hundred  an 
fifty-fourth  section  of  the  Practice  Act,  to  quiet  title  to  a  cei 
tain  tract  of  land  described  in  the  ccmiplaint,  of  which  th 
plaintiff  alleges  himself  to  be  in  possession.  The  wrong  an 
injury  of  which  the  plaintiff  complains,  is  that  the  defendant 
have  falsely  pretended  and  giv^i  out  in  speeches  that  he  (th 
plaintiff)  has  no  valid  title  thereto^  and  that  the  legal  title  i 
in  themselves  and  that  they  are  entitled  to  the  possessioi 
thereof,  and  that  thereby  they  have  cast  a  cloud  upon  his  titl 
and  caused  many  persons  to  believe  it  to  be  worthless,  an< 
thereby  greatly  impaired  its  market  value.  The  relief  whid 
he  seeks  is  a  decree  adjudging  his  title  to  be  superior  an( 
paramount  to  the  pretended  titles  of  the  defendants,  and  tha 
he  may  be  quieted  in  the  possession  of  said  land  and  th 
defendants  enjoined  from  asserting  any  title  to  the  same  here 
after. 

The  action  pleaded  in  abatement  is  an  action  of  ejectmen 
brought  )}j  the  defendants  Bensley  and  Compton  against  di( 
plaintiff  Ayr^,  and  divers  other  persons  not  named,  for  thi 
piossessioB  of  the  land  in  question.    The  wr6Bg  complained  o 
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and  his  cd-defendants"  unlawfully  and  wrong- 
ce  and  arms^  entered  into  and  upon  siaid  prem- 
d  and  ejected  the  plaintiffs  therefrom,"  The' 
a  judgment  awarding  to  the  plaintiffs  the  pos- 
land.  In  his  answer,  Ayres  denied  the  avei^ 
omplaint,  and  alleged  title  in  hiniself,  but  asked 
relief. 

muses  of  action  are  essentially  different  would 
dous  upon  bare  inspection.  The  wrongs  c6m- 
the  redress  sought  are  in  no  respect  alike.  The 
le  latter  is  a  wrongful  entry  and  ouster ;  that  ol 
I  slander  of  plaintiffs'  title.  Testimony  in  sup- 
luld  not  support  the  other,  except  so  far  as  title 
the  subject  of  inquiry  in  the  ejectment  suit 
►r  might  not  occur.  Moreover,  the  objects  of 
as  are  entirely  different,  notwithstanding  the 
dispute  may  be  the  same;  one  attainable  in  a 
ind  the  other  in  a  Court  of  equity, 
us  distinctions  between  the  two  cases  db  not 
lied  by  counsel  for  appellants;  but  it  is  claimed 
lid  have  obtained  in  the  first  suit  all  that  he 
mder  our  system  of  practice,  and  that  he  ought 
ive  brought  forward  in  his  answer  in  that  case 
ntained  in  his  complaint  in  this,  under  penalty 
[1  his  rights  in  the  premises.  Conceding  that  he 
opted  that  course,  yet  he  did  not,  and  we  know 
law  making  it  obligatory.  Doubtless  he  was 
g  forward  all  matters  of  a  strictly  defensive 
ih  then  existed  in  his  favor,  or  be  thereafter 
this  cannot  be  affirmed  of  other  matters  consti- 
of  action  in  his  favor.  Although  under  our 
ndant  may  set  out  new  matter  in  his  answer 
counterclaim,  and  may  htiVe  any  affirmative! 
L  he  may  be  entitled,  (Prac.  Act,  Sees.  46  and 
!ot  follow  therefrom  that  he  is  compelled  to  do 
le  might  become  most  mischievous  in  its  resultsl 
)  wholly  unprepared^  makb  odt  13a  caae  for  th^ 
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want  of  testimony  which  at  another  time  might  be  at  his  com- 
mand. But  it  is  a  sufficient  answer  to  this  point  to  say  that 
although  the  statute  provides  that  a  defendant  may  set  out  a 
cause  of  action  in  his  favor  and  obtain  affirmative  relief^  it 
nowhere  provides  that  he  shall  do  it^  under  penalty  of  a  for- 
feiture of  his  claim^  and  he  may  therefore  do  it  or  not  at  his 
option. 

But  if  this  objection  coidd  be  overcome,  a  conclusive  reply 
to  the  defense  in  question  is  found  in  the  fact  that  the  parties 
are  not  only  the  same,  but  they  do  not,  so  far  as  they  are 
the  same,  stand  in  the  same  relation  to  each  other.  The 
plaintiff  in  this  suit  is  a  defendant  in  the  other,  and  vice  vena. 
The  foundation  upon  which  the  defense  in  question  rests  is 
the  abhorrence  which  the  law  entertains  for  a  midtiplicity  of 
actions.  The  law  does  not  permit  a  party  to  prosecute  two 
actions  for  the  same  cause  at  the  same  time,  because  the 
second  suit  is  not  only  unnecessary,  so  far  as  the  ^iforoemrat 
of  his  rights  are  concerned,  but  annoys  and  harasses  the 
defendant  without  cause.  (Bacon's  Abridgment — Abate- 
ment —  note  m.)  The  reason  of  this  rule,  however,  can  have 
no  application  except  where  the  plaintiff  in  both  actions  is  the 
same  person,  hence  the  rule  itself  can  have  no  application 
where  such  is  not  the  case.  The  defense  of  a  prior  lis  pendens 
applies  exclusively  to  the  case  where  the  plaintiff  in  both  suits 
is  the  same  person  and  both  are  commenced  by  himself,  and 
not  to  cases  where  there  are  cross  suits  by  a  plaintiff  in  one 
suit  who  is  defendant  in  the  other  (Certain  Logs  of  Mahogany, 
2  Sumner's  Beps.  593 ;  Wadleigh  v.  Veazie,  3  Sumner's  Keps. 
165 ;  O'Connor  v.  Blake,  29  CaL  312,)  which  is  an  obvious 
deduction  from  the  reason  upon  which  such  a  defense  is 
founded.  Where  there  are  merely  cross  suits  between  par- 
ties, it  cannot,  in  any  just  sense,  be  said  that  either  is  prose- 
cuting  two  actiona  against  the  other  within  the  rule  in  ques- 
tion. 

Under  the  view  which  we  take  of  this  case  upon  the 
merits,  there  are  certain  points  which  have  been  elaborately 
argued,  by  oounsel  upon  both  sides,  which  we  deem  it  unne- 
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188.  Upon  the  point8  made  agaiiut  the  deed  of 
^,  ISSly  from  Boberte  and  Lange  to  Crowell,  we 
o  opinion ;  nor  8hall  we  express  any  opinion  as 
ry  right  or  title  of  the  defendants,  so  far  aa  it 
pon  the  steps  taken  by  Farrington,  in  August, 
»  a  possessory  right  to  what  is  called  the  "  Far- 
'^  under  the  provisions  of  the  Act  of  the  Legis- 
2d  of  April,  1852,  entitled  ^^  An  Act  prescribing 
laintaining  and  defending  possessory  actions  on 

this  State  ;^*  nor  so  far  as  they  may  depend 
i<m  of  the  **  skeleton  fence,"  in  August,  1853, 
mtial  fence,'*  erected  in  January,  1854.  But 
»  of  our  decision  we  shall  assume  that  the  deed 
ind  Lange  to  Crowell  embraced  the  land  in  con- 
hat  the  defendants  acquired  no  rights  under  the 
stion,  or  the  "skeleton  fence*'  of  1858,  or  the 
jnce  "  of  1864.  Of  this  summary  mode  of  dis- 
hese  questions  the  plaintiff  (against  whose  title 
mot  complain,  for  upon  all  of  them  we  assume 

the  correct  one. 

3d,  the  case  is  reduced  to  a  simple  question  of 
n  at  common  law,  under  color  of  title,  where 
losure;  and  the  law  of  that  question  was  elabo- 
ed  in  the  case  of  EicJcs  v.  Coleman,  25  Cal.  122, 

propose  to  go  over  the  ground  again.  In  that 
that  a  party  who  enters  into  the  actual  poeses- 
on  of  a  tract  of  land,  claiming  the  whole,  under 
Lch  the  entire  tract  is  described  by  metes  and 
limited  in  his  possession  to  his  actual  inclosure, 
ossession  to  the  entire  tract,  if  it  was  not  in  the 
ion  of  any  other  person  at  the  time  of  his  entry ; 
person,  in  an  action  to  recover  possession  of  the 
rail  against  one  who  enters  subsequently  upon 

party  showing  color  of  title  only.  All  we  have 
ply  the  principles  of  that  case  to  the  facts  of 

rom  the  finding  that  Orowell  was  the  first  person. 
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under  whoin  the  plaintifP  daiths,  in  ike*  actual  possession  o 
any  part  of  the  land.  He  entered  on  or  about  the  2d  day  o 
August,  1863,  under  a  deed  from  Boberts  and  Lange,  witi 
specific  boundaries,  induding  the  land  in  question.  The  2( 
day  of  August,  1853,  then,  is  to  be  taken  as  the  date  fron 
which  the  plaintiff's  possession  conunenced. 

On  the  4th  day  of  November,  1862,  no  one  being  in  th« 
adverse  possession  of  the  land  in  controversy,  Bellows  anc 
Webster  entered  into  the  possession  of  what  is  called  th( 
"Farrington  Claim,"  which  also  includes  the  land  in  contro 
versy,,  under  a  deed  to  an  undivided  half  thereof  from  Farring 
ton  and  Ludlum,  and  a  lease  to  the  other  half  from  the  8ani( 
parties,  and  they  or  their  grantees,  terminating  in  the  defend 
ants,  have  been  in  possession,  except  when  they  have  beei 
interrupted,  until  the  present  time.  The  4th  day  of  Novem 
ber,  1852,  then,  is  to  be  taken  as  the  date  at  which  the  defend 
ants'  possession  commenced.  Thus  it  appears  that  the  prioi 
possession  is  in  the  defendants,  and  hence,  under  the  rule  ii 
Hieks  V.  Coleman,  their  title  is  superior  to  that  of  the  plaintif 
and  must  prevail. 

Upon  the  facts  as  found,  the  conclusions  of  law  should  have 
been  in  favor  of  the  defendants.  The  judgment,  therefore,  u 
reversed,  and  the  Oourt  below  directed  to  enter  a  judgmeal 
in  their  favor. 

Mr.  Chief  Justice  Cubbey  did  not  express  any  opinion. 
Mr.  Justice  Shafteb,  having  been  of  counsel^  did  not  par 
ticipate  in  the  decision. 


ATEES  V.  BENSLEY  e«  als. 


•  An  cqval  dlTlsfon  of  the  Jnttlees  of  the  Bapfeae  Obvrt  opoo 
dM  gaeetton  of  gVBBttng  •  refaearlns  Is  •  dmlal  of  the  rehearlag  eiked  for. 


This  case  is  iiqiorted  ante,  620. 

The  f  aetfl  are  stated  in  the  opinion  of  the  Ooort 
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Tt^  SAin>£BSONy  J.: 

;  was  rendered  by  us  in  this  ease  at  the  January 
eversing  the  jtidgment  of  the  Court  below  and 
dgment  to  be  entered  in  favor  of  the  defendants, 
days  thereafter  the  plaintiffs  moved  for  a  rehear- 

Twenty  Second  Rule.     This  motion  has  never 
because  one  member  of  the  Court  is  disqualified 

are  equally  divided  in  opinion.    The  defendant^) 
an  order  denying  the  motion  for  a  rehearing  and 

a  remittitur  be  issued 
3s  happens  that  the  Judges  composing  a  Court 
vided  in  opinion.  Where  such  is  the  case,  if  the 
pon  the  reversal  or  affirmance  of  the  judgment 
writ  of  error,  the  judgment  must  be  affirmed. 
Antelope,  10  Wheaton,  66;  Etiing  v.  Bank  of 
lies,  11  Wheaton,  69.)  If  the  division  occurs  on 
rrest  of  judgment^  a  judgment  must  be  entered 
.  {United  States  v.  Warrail,  2  Dallas,  384-8.) 
m  for  a  new  trial,  the  motion  must  be  denied. 
8  V.  Daniels,  6  Wheaton,  642 ;  CaJCill  v.  Binn,  6 

If  On  the  admission  of  testimony,  the  testimony 
»d. 

^ms  to  be  that  where  the  motion  is  such  as  to 
native  decision  indispensable  to  the  further  pro- 
iction,  the  action  must  stop  in  case  of  an  equal 
where  the  motion  is  in  arrest  of  the  progress  of 

equal  division  is  equivalent  to  a  denial  of  the 
he  case  proceeds  as  if  the  motion  had  not  been 
lard  V.  Coffin,  Davis'  Reports,  381.) 
ition  for  a  rehearing  be  denied  and  a  remittitur 
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PEOVIDENCiE  TOOL  COMPANY  •.  W.  A-  PRADER 

Bill  or  PABndnjLSSd — It  a  bill  oC  pftrdenlm  la  feao  gcntnO,  tht  party  re- 
eatrlnc  It  ahoold  obtaJm  aa  order  for  fordiar  parttcolara  of  tlia  aceoaat 
If  ha  doaa  not,  ha  eannot  procead  aa  If  no  hill  of  particalara  waa  randered. 

Bmtbt  or  Dbfault  vx  Cubkw — Tha  Clark  darlTaa  all  hia  power  In  entering 
a  default,  wlthont  am  ovdar  of  Oaort,  from  tha  etatnta,  and  when  he  enten 
a  dafanlt.  It  moat  appear  that  aU  tha  faata  eclated  wMah  the  hiw  reqnlm 
to  anthorlaa  It. 

lom. —  When  the  defmdaBt  demaada  a  hUl  of  parttcolara,  and  ohtalns  an 
order  for  lea^a  to  anawar  wtthln  tan  daja  aftw  the  bill  la  aenred,  and  a  bai 
la  aervad  whiai  doea  not  contalB  fha  Kama  of  aaeouat,  the  Clark  may  eater 
•  daCaiUt  and  jodgment  If  tha  defendant  falla  to  aaawer  within  tha  ten  dajt. 


Appxai.  from  the  District  Court,  Sixth  Judicial  District, 
Sacrameato  County. 

The  following  is  a  copy  of  the  hill  of  particulars  furnished 
hj  the  plaintiff: 

^FSBUOAMY  iZ,  1864. 

'"Mr.  W.  A.PBADKB, 

•'To  PBOvmsifcx  Tool.  Co. 

''For  mdse.  as  per  biU $877  04 

^Gao.  Cadwaladsb, 

"  Attorney  for  Pbintiff.'' 

"Indorsed:  Sernee  of  a  copy  hereof  admitted  this  86di 
day  of  June,  1868. 

^R  0.   Ol^ABK. 

"ByH.  UoOreamtJ^ 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oearge  Oadwalader,  and  /•  0.  McCuUaugh,  for  Appellant 

B.  0.  Clark,  for  Bespondent 

By  the  Court,  Cubbbt,  0.  J*: 

The  plaintiff,  a  corporation,  sued  the  defendant  for  the  price 
of  goods,  wares  and  merchandise  sold  and  delivered  to  him, 
with  interest  thereon  from  a  date  specified.  The  summo&B, 
wUk  a  etrtifiad  eo|qr  of  Aa  eomplainl^  waa  asrred  upon  the 
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the  county  in  which  the  action  was  commeneed, 
[>f  Jnne,  1866.  On  the  22d  of  that  month  tilie 
peared  by  attorney  and  demanded  of  the  plain- 

a  copy  of  the  account  on  which  the  action  was 
on  the  day  following  procured  from  the  Judge 
an  order  granting  him  ten  days  after  a  copy  of 
liould  be  furnished^  in  which  to  answer.  On  the 
ame  month  the  plaintiff's  attorney  served  on  the 
die  defendant  a  bill  of  particulars  entirely  gen- 
laracter.     No  answer  having  been  ^ed,  on  the 

the  plaintiff's  attorney  the  default  of  the  defend- 
'ed  on  the  7th  of  July,  and  judgment  final  was 
t^ed  against  him  for  the  amount  demanded  in 
t;  and  costs  of  suit     A  motion  was  thereafter 

part  of  the  defendant  to  vacate  the  judgment 
10  the  default  entered.  The  motion  was  heard 
pnent  roU  and  the  papers  on  file  in  the  cause  and 
made  on  behalf  of  the  respective  parties.  The 
in  order  granting  the  motion,  and  the  plaintiff 

iff's  counsel  has  assigned  as  ground  of  error,  on 
DOS  tilie  order  should  be  reversed,  ^^  that  the  judg- 
by  the  Clerk  was  valid  and  the  order  setting  it 
[meous." 

objected  by  the  defendant  that  the  action  was  of 
liidi  a  default  and  thereupon  a  final  judgment 
entered  by  the  Clerk  under  the  conditions  of  the 
and  fiftieth  section  of  the  Practice  Act,  if  the 
Bcified  existed;  but  the  reason  assigned  by  the 
decision  was  that  the  Clerk's  action  in  the  prem- 
out  authority  and  void,  because  it  was  necessary 
stermine  judicially :  First  —  Whether  the  paper 
I  be  a  bill  of  particulars  was  such  in  fact;  see- 
the same  was  served;  and  third  —  Whether  it  was 
The  Court  held  Ae  ease  of  WiUon  v.  Cleveland, 
to  be  dMiaive  of  the  question,  in  which  this  Court 
Clerk  in  entering  defaults  ezeroiaes  no  judidal 


w 


636 


P*  Tool  Company  v.  Pbader." 


[Sup.  Ct. 


0plnl09'  of  the  Court  —  Currey*  CL  J. 


functions^  but  acts  merely  in  a  ministerial  capacity.  The 
same  language  was  used  by  the  Court  in  Kelly  v.  Van  Austm. 
17  Cal.  565.  It  is  sometimes  difficult  to  determine  whether 
an  act  is  judicial  or  ministerial.  Judging  and  thereupon  deter- 
mining in  a  particular  way  is^  in  a  general  sense,  the  exercise 
of  a  faculty  that  is  of  a  judicial  quality;  and  in  the  largest 
sense  of  the  term,  all  determinations  which  are  the  result  of 
judgment  are  judiciaL  But  the  term,  when  applied  to  pro- 
ceedings pertaining  to  a  Court  of  justice,  is  limited  within  a 
less  extende4  scope,  and  those  acts  are  denominated  judicial 
whidi  properly  pertain  to  the  Judge  alone  in  the  exercise  of 
his  office.  If  the  defendant  fails  to  answer  within  the  time 
required  by  the  statute,  or  such  further  time  as  may  have  been 
granted,  in  the  cases  specified  in  the  first  subdivision  of  the 
one  hundred  and  fiftieth  section  of  the  Practice  Act,  the  Clerk, 
upon  the  application  of  the  plaintiff,  is  required  to  enter  the 
defendant's  default  and  thereupen  enter  judgment  against  him 
for  the  amount  specified  in  the  simunons.  In  such  cases,  the 
Clerk  must  ascertain  from  the  complaint,  that  the  action  is  of 
the  kind  mentioned  in  the  first  subdivision  of  said  section ;  and 
farther,  he  must  ascertain  when  and  where  the  summons  was 
served,  and  whether  the  defendant  be  in  default  The  law  has 
imposed  on  the  Clerk  the  authority  to  determine  these  mat- 
ters, as  the  necessity  of  a  determination  of  them  is  a  condition 
precedent  to  the  exercise  of  the  power  to  enter  the  default, 
and  thereupon  a  judgment  final  for  the  amoimt  demanded. 
These  acts  of  the  Clerk,  performed  in  cases  falling  within  the 
letter  and  spirit  of  the  statute,  have  graierally  been  denomi- 
nated ministerial,  as  contradistinguished  from  acts  judicial  in 
their  nature.  {Wallace  v.  Eldredge,  27  Cal.  407;  Glidden  v. 
Packard,  38  CaL  651;  Bond  v.  Pacheco,  30  CaL  683.)  The 
Clerk  derives  all  his  powers  from  the  statute,  and  as  they  are 
special  no  intendm^its  are  to  be  made  in  support  of  his  aet, 
but  in  eacii  case  it  must  appear  that  what  he  did  was  within 
the  authority  conferred  upon  him^by  liie  statute;  and  whether 
the  act  done  by  him  be  oonaidered  as  purely  ministerial  or  of 
a  mixed  iiatnmi  partaking  of  elemsnts  bdJi  ministerial  and 
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f  no  practical  importance.  The  question  is,  liad 
to  enter  the  defendant's  default  and  thereupon 
d  agaiuet  him  as  the  case  stood  at  the  timef  The 
ranted  an  order  enlarging  the  time  within  which 
it  was  required  by  the  statute  to  answer.  The 
he  extended  time  was  made  dependent  upon  an- 
amely — the  furnishing  to  the  defendant  by  the 
[>y  of  the  account  on  which  the  action  was  brought, 
it  was  furnished  on  die  26th  of  June,  and  on  the 
the  default  and  judgment  were  entered.  If  the 
\s  completely  in  default  on  that  day,  there  can  be 
the  correctness  of  the  action  of  the  Clerk,  because 
one  authorizing  such  action  in  the  event  named, 
le  defendant  in  default  on  the  7th  of  July  f  We 
pinion  he  was.  The  demand  for  the  account  or 
(ulars  was  made  on  the  22d  of  June,  and  it  was 
ar  days  thereafter.  It  was,  as  before  observed, 
in  form,  but  it  is  not  pretended  that  any  objec* 
IS  made  on  that  account  or  any  other,  until  the 
aside  the  default  was  made;  nor  that  any  further 
ordered  by  the  Judge.  The  fifty-sixth  section  of 
Act  reads  as  follows:  "It  shall  not  be  necessary 
o  set  forth  in  a  pleading  the  items  of  an  account 
)dj  but  he  shall  deliver  to  the  adverse  party,  within 
:er  a  demand  thereof,  in  writing,  a  copy  of  the 
)e  precluded  from  giving  evidence  thereof.  The 
Ige  thereof,  or  a  County  Judge,  may  order  a  f ur- 
when  the  one  delivered  is  too  general  or  is  defective 
cular."  If  the  defendant  was  not  satisfied  with 
particulars  furnished,  his  ^urse,  by  the  settled 
ach  cases,  was  to  apply  to  the  Court  or  Judge  for 
a  further  account  (Dennison  v.  Smith,  1  Cal. 
r^y  V.  Kitmey,  12  How.  Pr.  R.  24.)  The  bill  of 
■endered  in  compliance  with  the  defendant's  de- 
fer merchandise  as  per  bill,  $877  94."  This  was 
IS  the  complaint  itself,  unless  the  words  "as 
lig^  be  regarded  %»  a  teferenee  to  an  acc6unjt 
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before  then  rendered  to  the  defendant  If  the  reference  mad< 
could  be  considered  as  to  a  bill  of  the  particulars  of  the  demanc 
for  which  action  was  brought,  before  then  furnished,  the  de 
fendant  could  not  justly  complain  that  he  was  not  informed  foi 
what  in  particular  he  was  sued,  for  the  object  to  be  secured  b^ 
requiring  of  the  plaintiff  a  copy  of  the  account,  is  to  apprise 
the  defendant  of  the  particular  nature  of  the  d^nand  made 
and  what  will  be  attempted  to  be  proved  against  him  at  the 
triaL  (Brown  v.  WiUiams,  4  Wend,  868 ;  Smith  v.  Hides,  5 
Wend,  51 ;  Brovm  v.  Hodgson,  4  Taunt.  189 ;  Graham's  Prac 
tice,  515.)  In  Ooodrich  v.  James,  1  Wend.  289,  the  bill  oi 
particulars,  instead  of  setting  forth  the  items  of  merchandise^ 
sold,  referred  generally  to  ^'an  account  rendered."  It  bring 
objected  to,  the  Court  held  it  sufficiently  definite,  saying,  ^^It 
is  allowable  when  an  account  has  already  been  delivered,  tc 
refer  to  it  generally  in  the  bill  of  particulars,  without  relating 
the  items  of  it  (Peake^s  Oases,  172.)  Besides,  the  party,  ii 
dissatisfied,  shonlel  have  obtained  an  order  for  further  particu- 
lars, and  had  no  right  to  consider  the  plaintiff  in  default,  be- 
cause he  had  furnished  what  he  deemed  an  insuffiesient  bilL" 
This  authority  is  in  consonance  with  the  settled  practice  re- 
ferred to,  imposing  upon  the  parly  dissatisfied  with  the  bill  of 
particulars  rendered  the  duty  of  applying  to  the  Oourt  or  Judge 
for  an  ord^r  for  a  further  account  A  paper  purporting  to  be 
a  bill  of  particnlarB  in  itself  and  by  reference  to  an  account 
indicated  by  the  words  **  for  merchandise  as  per  bill,"  having 
been  served  more  than  ten  days  before  the  application  to  enter 
the  defendant's  default  was  made,  and  the  evidence  lliereof  and 
the  order  of  the  Judge  enlarging  the  time  to  answer  being  on 
file^  the  duty  of  the  CHerk  was  to  ascertain  from  the  evidence 
of  record  in  the  case,  whether  the  defendant  was  in  default, 
and  upon  ascertaining  that  he  was  it  was  further  his  duty  to 
enter  his  default  and  immediately  thereafter  to  enter  judg- 
ment for  the  amount  demanded* 
The  order  appealed  from  must  be  and  is  hereby  reversed. 

Mr.  Justice  IfaraiWB  did  not  express  any  opinion. 
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>VE  •.  SIERRA  NEVADA  LAKE  WATER 
MTNG  COMPAirr,  WILLIAM  GEORGE, 
lTES,  CHARLES  BATES,  A.  HOMPHREY, 

ATOB      or      THB      EsTATK      OF      P.       HoMPHREY, 

JOHN    RIDGWAY,     FRANCIS    WEDG- 
CENSLEIQH  WEDGWOOD,  and  CHARLES 


■MT  ni  OOKFUJiiTd— If  the  complAtnt  lo  ft  fbreclosure 
that  th«  mortfagv  was  «secat«d  hj  the  dfifendant  (thereby 
r  aTtrment  a  legal  mortgace),  ^nd  alia  Beta  out  a  cop;  of  tbe 
It  apptara  on  Ita  Hee  not  to  be  a  legml  as  dletlnxuliticd 
iltable  mortfage,  tlA  aTerment  mAj  b«>  rejected  as  vurpluuige, 
CoicPLAiifT  AS  TO  CoimLLCT  BwT  OOT. —  Wfaea  the  plAlntlff 
hla  complaint  tbe  contract  aoed  an  to  the  termi  In  which  \t 
ind  then  pnta  a  false  constractloq  qh  itn  teraii^  the  alleKstLou 
I  Its  tarma  shonld  be  regarded  as  Anrplnaage. 
»  max  MosTOAOB  xa  sit  opt  in  Complaiitt. —  If  the 
ran  that  the  mortgage  aonght  to  be  forvclosed  wns  made  bj 
jid  contains  a  copy  of  It,  and  alio  aven  facti  making  it  an 
>rtgage,  and  It  appeara  to  be  in  fact  an  eg  at  table   mortga^i-, 

la  entitled  to  haye  it  enforced  ab  socb. 

T   BraciFT   BOW   Btidbnoi   xa    iKHUf-nciaitT- —  If   the   itate- 
rion  for  a  new  trial  doea  not  sp^Lf  j  the  pmrttcuiars  In  wblch 

la  alleged  to  be  insnffldent,  the  appellate  Court  will  assume 
Imltted  In  the  pteadlnga  aa  welt  as  thos«  found. 
OBFOBATXOM. —  A  mortgage  purporting  to  be  the  mortgage  of 
m,  bat  algned  bj  Ita  tmsteea  ladlTldtianjr,  and  not  hj  the 
bj  Its  tmateea,  la  not  the  legal  tnortgage  of  the  corporation. 
aoch  mortgage  doea  not  bind  the  eofporatlon  aa  a  legal  mort- 

doea  not  follow  that  It  may  not  be  enforced  In  equity. 

I    MAOB    BT    AaSMT    WILL    BB    EnFOBCBD    IN    EQtTITT.—  A    mort- 

i  aetata,  made  by  an  agent  for  hla  principal  though  EnoperatiTe 

want  of  a  formal  execotlon  In   the  name  of  the  prlaclpal,   is 

iqalty  If  the  attorney  had  anthority  and  the  failure  to  exe<:ute 

I  of  the  principal  reaulted  from  accident  or  mistake,  and  will 

against  the  principal  and  aabaequent  lien  creditors ;  and  alao 

lequent  pnrchaaen  with  notice. 

rtgage  doea  not  require  reformation,  hot  la  ripe  for  cnforce- 

taig  to  the  methoda  pecollar  to  Courts  of  eqnlty. 

no  equitable  moment  whether  the  mistake  In  tb«  execation  of 

tgo  was  «Ba  of  law*  or  one  of  fact. 

[OBTQAOB  NXBD  HOT  BB  Ubdbb  Saaii. —  A  contract  for  a  mort- 

>t  be  under  aeal,  and  when  made  through  an  attorney  In  fact  bla 

ad  not  be  ofldenoed  by  an  lnatrtim«ni  under  seal,  nor  la  It  indls- 

t  nch  eontcatt  shonld  ba  osaeiitad  In  the  name  of  the  priuclpaL 
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Appeal  from  the  District  Court,  Tenth  Judicial  District 
Sierra  County. 

The  following  are  the  material  allegations  of  the  eomplainl 
in  this  case : 

Joseph  Love,,  the  plaintiff  in  the  above  entitled  action,  and 
a  resident  of  England,  by  his  attorneys,  Van  Clief  &  Gear, 
shows  to  this  honorable  Court  that  on  the  29th  day  of  July, 
1868,  the  Sierra  Nevada  Lake  Water  and  Mining  Company — 
which  was  then  and  still  is  a  corporation  duly  organized  under 
and  by  virtue  of  the  laws  of  the  State  of  California,  whose 
principal  place  of  business  is  at  Forest  City,  in  the  County  of 
Sierra  —  was  indebted  to  the  plaintiff  and  other  residents  of 
England,  whose  names  plaintiff  does  not  know,  in  the  sum  of 
one  himdred  thousand  dollars,  for  money  loaned  to  said  com- 
pany; and  to  secure  the  payment  thereof  said  company  on 
that  day  made,  executed    and    delivered   to    John   Eidgway, 
Francis  Wedgwood,  Josiah  Bates,  Hensleigh  Wedgwood,  and 
Charles  Robe,  its  bond  in  the  penal  sum  of  two  hundred  thou- 
sand  dollars,  conditioned  to  pay  said  sum  of  one    hundred 
thousand  dollars,  and  a  mortgage  on  all  the  property  of  said 
company  in  the  State  of  California,  more  particularly  described 
in  said  mortgage;  said  bond  and  mortgage  being  executed  and 
delivered  to  the  above  named  persons  as  trustees  for  the  said 
persons  to  whom  said  company  was  indebted  as  aforesaid  in 
said  sum  of  one  hundred  thousand  dollars  for  money  loaned. 
That  afterwards  —  to  wit:  on  the  29th  day  of  November,  1858 
—  said  company  became  indebted  to  the  plaintiff  and  other 
residents  of  England,  whose  names  plaintiff  does  not  know,  in 
the  further  snm  of  fifty  thousand  dollars,  for  money  loaned 
and  advanced  by  them  to  said  company;  and  that,  to  secure 
the  payment  thereof,  said  company,  on  the  said  29th  day  of 
November,  1858,  made,  executed  and  delivered  to  John  Rid^ 
way,  Francis  Wedgwood,  Josiah  Bates,  Hensleigh  Wedgwood, 
Charles  Bobe^  and  diis  plaintiff,  a  bond  in  the  penal  sum  of 
oiie  hundred  thousand  dollars,  conditioned  to  pay  said  snm  of 
fif^  thousand  dollar^  uriih  interest  at  the  rate  of  twenty  per 
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,  on  or  before  the  24th  day  of  Novembcfr,  1859, 
tgage  on  all  the  propelty  of  said  compMiy  in 
California,  more  particularly  described  in  said 
litioned  to  pay  said  last  mentioned  bond  at 
last  mentioned  bond  and  m(irtgage  being  exe- 
^ered  to  the  obligees  and  mortgagees  thereof  as 

nse  and  benefit  of  the  parties  who  loaned  and 
id  company  said  last  mentioned  sum  of  fifty 
•s,  one  of  whom  was  the  plaintiff.  The  plain- 
)ws  that  on  or  about  the  5th  day  of  October, 
iTB  of  said  bonds  and  mortgages  were  induced 

validity,  and  to  cancel  and  release  them  of 
!  purpose  of  having  executed  and  delivered  to 
tgagees)  by  said  company,  a  new  and  valid  bond 
for  the  said  sums  of  money,  and  on  the  whole 
y  of  said  company  in  thq  State  of  California. 
B  said  company,  by  its  trustees,  at  a  regular 
i  trustees,  held  at  Forest  City,  on  the  5th  day 
>9,  accepted  the  said  cancellation  and  release  of 

and  the  two  mortgages  first  above  described, 
e  release  of  said  two  mortgages  to  be  entered  of 
oflBce  of  the  Eecorder  of  the  County  of  Sierra, 
e;  and  then  and  there  agreed  and  resolved,  in 
f  the  releasing  and  cancelling  of  said  two  bonds 
^ages  first  above  described,  and  an  additional 
»an  of  ten  thousand  pounds  sterling,  to  be  made 
ly  by  this  plaintiff  and  other  residents  of  Eng- 

execute  and  deliver  to  John  Ridgway,  Francis 
ensleigh  Wedgwood,  Charles  Robe,  and  this 
romissory  note  of  said  company  for  the  sum  of 

pounds  sterling,  and  a  mort^aoje,  to  secure  the 
le  same,  on  all  the  water  ditches,  reservoirs, 
buildings,  structures,  and  other  property,  real 
constructed  or  in  the  process  of  construction, 
id  company  in  the  State  of  California;  said  last 
e  and  mortgage  to  be  held  by  said  Ridgway, 
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Wedgwood,  Bobe,  and  this  plaintiff,  for  the  sole  use,  benefit  an( 
security  of  the  said  persons  who  had  loaned  to  said  compan; 
said  sums  of  one  hundred  and  fifty  thousand  dollars,  and  wb 
should  thereafter  advance  and  loan  to  said  company  said  sur 
often  thousand  pounds  sterling.  That  afterwards — to  wit 
on  the  16th  day  of  April,  1860  —  said  company,  by  its  trus 
tees,  at  a  regular  meeting  of  said  trustees,  held  at  Forest  Citj 
re-affirmed  said  last  mentioned  resolution  and  agreement  ii 
regard  to  said  last  mentioned  note  and  mortgage;  and  thei 
and  there  —  to  wit:  on  the  16th  day  of  April,  1860,  at  sai< 
Forest  City — for  the  consideration  aforesaid,  made  and  deliv 
ered  ihe  last  above  described  promissory  note  of  said  compan; 
for  the  sum  of  forty  thousand  pounds  sterling,  with  interes 
thereon  from  date  till  paid,  at  the  rate  of  twenty  per  cent  pe 
annum,  payable  one  day  after  the  date  thereof,  to  the  order  o 
said  Ridgway,  Francis  Wedgwood,  Hensleigh  Wedgwood 
Charles  Bobe,  and  this  plaintiff;  and  to  secure  the  paymen 
thereof,  then — to  wit:  on  said  16th  day  of  April,  1860  —  exe 
cuted  and  delivered  to  the  said  Ridgway  and  other  payees  o 
said  promissory  note  its  (said  company's)  mortgage  in  thi 
words  and  figures  following^  to  wit: 

"This  indenture  made  the  16th  day  of  April,  A.  D.  1860 
between  the  Sierra  Nevada  Lake  Water  and  Mining  Companj 
a  oorporation,  by  their  trustees,  Josiah  Bates  of  Sierra  County 
State  of  California,  and  Samuel  S.  Atchinson  of  Yuba  County 
State  of  California,  of  tiie  first  part,  and  John  Ridgway,  Fran 
CIS  Wedgwood,  Hensleigh  Wedgwood,  Charles  Robe,  and  Jos 
Love,  all  of  England,  of  the  second  part,  witnesseth:  Tha 
the  said  parties  of  the  first  part,  for  and  in  consideration  oi 
the  sum  of  forty  thousand  pounds  sterling,  to  them  in  banc 
paid  by  the  said  parties  of  the  second  part,  the  receipt  whereol 
is  hereby  acknowledged,  do  grant,  bargain,  sell,  and  convey 
unto  the  said  parties  of  the  second  part,  their  heirs  and  assigns 
all  the  properly,  real  and  personal,  belonging  to  the  said  Siem 
Nevada  Lake  Water  and  Mining  Company  aforesaid,  a  corpa 
ration  duly  existing  under  and  by  virtue  of  the  laws  ik  Califor 
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ind  being  situated  in  the  County  of  Sierra,  and 
ifomia^  and  oonsisting  of  water  canals,  ditches, 
lucts,  reservoirs,  etc.,  now  constructed  or  in  pro- 
ruction  by  said  company,  together  with  all  the 
r  interest,  in  and  to  the  present  possession,  and 
the  possession  of  any  and  all  the  waters,  or  the 
fit  of  said  waters  for  mining  and  other  purposes, 
Q  or  streams,  or  rivers,  ponds,  and  lakes,  within 
California,  owned  by  said  company  of  the  first 
led  by  them,  or  now  in  their  possession,  togedier 
singular,  the  tenements,  hereditaments  and  appur- 
reunto  belonging  or  in  any  wise  appertaining, 
nee  is  intended  as  a  mortgage  to  secure  the  pay- 
rtain  promissory  note  bearing  even  date  herewitii, 
said  Sierra  Nevada  Lake  Water  and  Mining  Corn- 
said  trustees  to  the  parties  of  the  second  part, 
and  figures  following:  , 


after  date,  we  promise  to  pay  to  the  order  of  John 
ancis  Wedgwood,  Henslei^  Wedgwood,  Charles 
seph  Love,  the  sum  of  forty  thousand  pounds  ster- 
terest  thereon  from  date  until  paid,  at  the  rate  of 
per  cent  per  annum,  for  value  received,  this  16th 
,  A.  D.  1860.  And  the  said  parties  of  the  first 
11  and  truly  pay,  or  cause  to  be  paid,  the  sum  of 
interest  thereon,  according  to  the  tenor  and  effect 
then  these  presents  to  be  null  and  void,  otherwise 
full  force  and  effect 

9S  whereof  the  said  parties  of  the  first  part,  have 
their  several  hands  and  seals  the  day  and  year 
i» 

^  JoBiAH  Bates,  [beai..] 

^Samubl  S.  Atohutbov.''  [seal.] 
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"  State  of  Califoenia, 

"  County  of  Sierra. 

"  On  this  16th  day  of  April,  A.  D.  1860,  before  me,  Jame 

A.  Clark,  a  Notary  Public,  in  and  for  ihe  County  of 

personally  appeared  Josiah  Bates  and  Samuel  S.  Atchinson,  t( 
me  personally  kno^^oi  to  be  two  of  the  trustees  of  the  Siern 
Nevada  Lake  Water  and  Mining  Company,  and  to  be  the  per 
sons  described  in  and  who  executed  the  foregoing  instrument 
and  they  severally  acknowledged  to  me  that  they  executed  the 
same  freely  and  voluntarily,  and  for  the  uses  and  purposes 
therein  mentioned,  as  and  for  the  free  act  and  deed  of  said 
Sierra  Nevada  Lake  Water  arid  Mining  Company. 

"In  witness  whereof  I  have  hereunto  set  my  hand  and  af- 
fixed my  official  seal,  the  day  and  year  above  written. 

[l.  s.]  **  James  A.  Clark, 

"Notary  Public'' 
» 

And  plaintiff  avers  that  the  above  mortgage,  with  the 
acknowledgment  thereon,  was  duly  recorded  in  the  office  of 
the  Recorder  of  the  said  County  of  Sierra,  on  the  17th  day  oi 
April,  A.  D.  1860,  at  11  o'clock  a.  m.  of  that  day;  and  plain- 
tiff avers  that  James  A.  Clark  was  a  duly  qualified  Notarj 
Public  for  Sierra  County  at  the  time  he  took  the  above 
acknowledgment. 

Plaintiff  further  alleges  that  at  the  time  of  the  making, 
execution  and  delivery  of  the  last  above  described  promissory 
note  and  mortgage,  Josiah  Bates  and  Samuel  S.  Atchinson 
were  trustees  of  said  company,  and  Josiah  Bates  was  Presi- 
dent thereof,  and  that  as  such  trustees  and  President,  the 
said  Bates  and  Atchinson  had  full  and  complete  power  and 
authority  for  and  on  behalf  of  said  company  to  make  and 
deliver  said  note,  and  to  execute  and  deliver  a  good  and  valid 
mortgage  on  all  the  property  of  said  company  in  the  State  of 
California ;  and  that,  at  and  before  the  signing  and  delivery  of 
said  last  mentioned  mortgage  the  said  company,  and  its  agents 
and  trustees,  and  particularly  said  Josiah  Bates  and  Samuel 
S.  Atchinson,  intended  to  subscribe  and  sign  the  last  mm- 
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ge  the  name  of  said  companji  '^^  ^^  '^Tbe 
Lake  Water  aiid  Mining  Co;mpan7/'  but  omitted 
iccidcnt  and  mistakeiy  or  with  the  fraudulent 
e  part  of  said  Bates  and  Atchinson^  to  cheat  and 
JaintifiF  and  the  other  persons  .who  loaned  and 
id  company  said  sum  of  forty  thousand  pounds 
c^ure  the  payment  of  whiqh  said  Jast  described 
intended  to  be  executed. 

below  found  among  other  facts  that  the  Sierra 
Water  and  Mining  Company  was  a  corporation 
1,  and  that  in  consideration  of  forty  thousand 
to  it  by  the  payees  in  the  note^  it  executed  the 

secure  the  same,  executed  and  delivered  the 
anner  and  form  as  alleged  in  the  complaint,  and 
i  at  the  tinaje  of  the  execution  of  said  mortgage, 

and  Atchinson,  for  and  on  behalf  of  said  cor- 
id  with  the  said  mortgagees  and  intended  to  sub- 
1  the  said  mortgagor  the  name  of  said  corpora- 
'*The  Sierra  Nevada  Lake  Water  and  Mining 
t  omitted  to  do  so  by  mistake  or  accident.  It 
r  that  the  subsequent  Henholders  had  any  notice 
5e  except  by  the  recording  thereof.  Judgment 
In  favor  of  the  plaintifiF  enforcing  the  mortgage 
he  corporation  and  the  subsequent  Henholders. 
on  and  the  subsequent  lienholders  appealed, 
acts  are  stated  in  the  opinion  of  the  Court* 

ohnson,  and  Creed  Eaymond,  for  AppellantB. 

no  difference  even  if  there  was  a  mistake  in  the 
he  note  and  mortgage,  such  mistake  being  as  to 

of  a  written  instrument,  t.  e.,  a  mistake  of  law. 
10  relief  from  such  mistakes  when  a  reformation 
0  obtain  it     (See  Story's  Equity  Jur.  Vol.  I, 


nut  optBloB  had  btta  dtUvcr^a  and  decision  gtwm  ly  th« 
ttto  caip^  tat  «n  petition  at  ttapoadtBta*  attorMy  a  lal^aarlDg 
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Sec.  188;  HiUiard  on  Real  Estate  and  Conveyances,  267 
We  understand  it  to  be  a  universal  mle^  that  in  no  case  wi 
equity  interfere  to  reform  an  instrument,  except  as  b^wec 
the  parties  thereto  and  their  privies;  as  between  these,  Cour 
of  equity  may  interfere.  (See  Story's  Eq.  Jur.  Vol.  I,  Se 
165.)  To  enable  a  Court  of  equity  to  reform  the  mortgage, 
must  appear  on  its  face  to  be  executed  by  the  corporation,  f< 
otherwise  it  is  as  it  appears  in  law,  or  by  l^al  constructioi 
the  instrument  of  some  other  person.  The  instrument 
the  mortgage  of  Bates  and  Atchinson,  and  not  of  the  corpor 
tion.  (See  Story  on  Agency,  Sees.  147-151;  Parsons  c 
Contracts,  Vol.  I^  p.  119;  Richardson  v.  Scott  Biver  Wati 
and  Mining  Company,  22  CaL  155.)  Equily  then  cann( 
interfere  as  between  the  plaintiff  and  the  corporation,  bi 
only  as  between  the  plaintiff  and  Bates  and  Atdiinson.  Oi 
who  professes  to  act  as  agent  for  another  must  act  in  the  nan 
of  his  principaL  (See  Clark's  Lessees  v.  Courtney,  6  Peter 
366;  Brierly  et  als.  v.  Mami,  2  Cushing,  840;  Stackpole  ' 
Arnold,  11  Mass.  28.) 

So  far  as  concerns  the  plaintiff's  allegation  of  accident  ( 
mistake  it  is  defective,  because  he  does  not  state  wherein  tl 
accident  or  mistake  consists.  The  note  and  mortgage  beio 
the  instruments  of  B.  and  A.,  and  it  being  alleged  that  the 
made  the  mistake  or  accident,  plaintiff's  business  is  with  then 
and  not  with  the  corporation.  The  corporation,  and  of  coon 
the  lienholders,  are  not  answerable  for  the  mistakes,  accideni 
or  frauds  of  B.  and  A.  (Richardson  v.  8.  B.  W.  Co.,  22  Ca 
166;  Aston  v.  Wells  et  als.  4  Wheat  466.)  From  the  la 
case  dted  it  would  appear  to  be  no  difference,  so  far  as  coi 
cems  even  the  corporation,  whether  B.  and  A.  intended  t 
defraud  Love  or  not,  or  whether  they  omitted  something  b 
accident  or  mistake ;  for  if  they  omitted  to  make  the  note  an 
mortgage  of  the  corporation,  they  have  never  been  made. 

P.  Van  Clief,  for  Eespondent 

No  signature  of  the  corporation  was  necessary;  Its  seal  wa 
sufficient     (Clarh  v.  Farmers'  Man.   Co..   16   Wend.  25^ 
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»  on  Cor.,  Sec.  325.)  We  ask  partiGolar  atien- 
le  of  Reynolds  ▼.  Olasgow  Academy,  6  Dana,  87. 
f  the  trustees  of  the  corporation  executed  a  deed 
be  the  deed  of  the  oorporation,  and  signed  it 
iveral  names,  with  a  scrawl  to  each,  without 
em  as  their  individual  seals,  and  it  did  not  appear 
>ration  had  any  regular  seal;  held,  that  the 
each  be  taken  as  the  seal  of  the  corporation,  the 
it  oh  the  same  deed  not  being  a  matter  of  any 
It  is  proper  in  equity  to  pload  eqnitaUe  mort- 
uted  mortgages.  Indeed,  they  are  so,  fay  eqni- 
tion  of  the  facts  constituting  them.  Equity 
lem  equitable  mortgages,  in  obedience  to  its 
equity  looks  upon  that  as  done  which  ought  to 
le."  This  maxim  is  the  parent  of  all  equitable 
Decker  v.  Kemcm,  3  Eem.  361 ;  Van  Sant  Eq. 
q.  Frac  92.)  A  mortgage  is  not  required  to  be 
this  State,  and,  as  a  simple  contract,  the  mort- 
in  the  complaint  is  well  executed,  without  the 
he  corporation,  since  it  distinctly  appears  in  the 
nstrument,  in  the  acknowledgment  of  it,  and  in 
8  of  the  corporation,  that  the  corporation  alone 
to  be  bound,  and  there  is  no  question  as  to  the 
Bates  and  Atchinson  to  bind  it  A  mortgage  in 
»  not  touch  either  the  legal  or  eqtdtable  title  to 
^rtainly  does  not  touch  or  affect  the  possession. 
Juan,  12  "^al.  576;  Green  v.  HaH,  1  John.  589.) 
'alid  mortgage  of  real  property  may  be  executed 
by  simple  contract  in  writing,  without  seal.  A 
itee  no  estate  or  interest  in  realty.  It  is  a  mere 
t  debt,  and  possesses  only  a  chattel  interest.  A 
ent  of  the  debt  carries  with  it  all  the  interest  and 
by  the  mortgage.  (9  Oal.  865,  426 ;  18  Cal. 
J98;  16  CaL  468;  81  Oal.  609;  Lent  v.  Morril, 
see,  also,  Oreen  ▼.  Eort,  1  John.  589,  and  11 
'^An  express  agreement  that  land  shall  be  charge- 
d  seeurity  for  the  payment  of  a  debt,  though 


w 
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interpreted  as  a  legal  mortgage,  will  be  regarded  as  a  men 
gage  in  eqni^,  and  forced  against  a  purchaser  without  notice. 
(1  Hilliard  an  MorL  613*,  note.)  *'An  agreement  in  writin 
to  give  a  mortgage,  or .  a  mortgage  defectively  executed,  o 
any  imperfect  attempt  to  create  a  mortgage,  or  to  appropriat 
specific  property  to  the  discharge  of  a  particular  debt,  wil 
create  a  niortgage  in  equity,  or  a  specific  lien  which  wUl  hav 
precedence  of  svbseqtient  judgment  creditors."  (1  Leadinj 
Cases  in  Eq.  666,  and  fourteen  cases  there  cited.)  '^  When  it  i 
expressly  agreed  to  give  a  lien  upon  lands,  Courts  of  equit; 
have  long  held  that  such  an  agreement  was  to  be  treated  an< 
considered  as  giving  a  specific  lien  upon  the  land."  (25  Barl 
802 ;  4  Bosw.  266 ;  Chase  v.  Peck,  21  N^  Y.  581.) 

The  result  of  the  foregoing  and  other  authorities  of  the  sam 
dass,  is  that  though  our  mortgage  should  be  found  to  hav 
been  defectively  executed,  still  when  taken  in  oonnection  witl 
the  agreement  evidenced  by  the  records  of  the  corporation,  i 
must  be  held  to  be  an  equitable  mortgage,  creating  a  specifi 
lien,  which  has  precedence  of  all  svbsequent  jud^oa^it  liens 
though  it  might  not  be  good  against  subsequent  purchaser 
withoiU  notice.  Whether  the  omission  of  the  signature  is  b; 
the  party  attempting  to  execute  his  own  deed,  or  by  an  ageii 
acting  imder  a  power,  can  make  no  difference  as  to  the  juris 
diction  of  the  Court,  because  the  jurisdiction,  in  either  case 
goes  on  the  ground  of  mistake,  accident,  or  fraud,  and  doe 
not  at  all  depend  upon  the  subject  matter  of  the  contract,  o 
the  manner  of  its  attempted  execution.  Mr.  Justice  Story  (' 
Eq.  Jurisp.  Sec.  94)  says :  "  In  the  execution  of  mere  powers 
it  has  been  said  that  a  Court  of  equity  will  intejrpose  and  gran 
relief  on  account  of  accident,  as  weU  as  of  mistake.  And  tbi 
seems  equally  true  where,  by  accident,  there  is  a  defective 
execution  of  the  power/'  A^dn,  at  section  one  hundred  am 
•evenly,  after  stating  that  the  Court  will  not  interfere  to  com 
pel  the  execution  of  a  voluntary  power,:  depending  solely  oi 
the  will  of  the  donee,  when  there  haa  been  iio  attempt  to  exe 
eute  it,  he  says:  ^^But  when  all  has  been  done  to  perfec 
the  rij^ty  except  the  nKBDe  f ownal  amiaai w(  t )  in  the  instra 
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f  equity  interfere  to  supply  tKe  defect,  upon  the 
farming  the  instrument  and  correcting  mistakes 
the  purpose  of  preventing  fraud  and  injustice  of 
[y  would  be  guilty  by  claiming  a  benefit  under 
j.**^  Mr.  Justice  Willard,  in  his  work  on  Equity 
p.  88,  says :  "  Equity  sometimes  relieves  in 
»tive  execution  of  a  power,  on  the  ground  of 
IstaJce,  but  not  in  case  of  a  non-execution  of  a 
nguishable  from  a  trust'' 


i 


t,  Shaftxb,  J«: 

on  delivered  in  this  case  on  tlie  former  hearmg, 
"  that  it  was  unnecessary  to  determine  whether 
Lsaction  was  suflBcieilt  to  constitute  an  equitable 
if  such  should  be  found  to  be  the  case  it  could 
d  in  the  present  state  of  the  pleadings,  because 
Lst  be  based  upon  the  allegations  of  the  com- 
is  alleged  that  the  mortgage  was  executed  by 
I  —  that  is  to  say,  that  it  is  a  legal  mortgage." 
is  an  averment  in  the  complaint  that  the  mort- 
doeure  of  which  is  sought  in  this  action,  was 
le  company,  still  the  document  is  set  forth  in 
1  if  it  is  not  the  mortgage  of  the  defendant  by 
juished  from  equitable  conclusion,  the  averment 
d  as  surplusage.  We  held  in  Stoddard  v.  Tread- 
503,  that  a  contract  may  be  declared  on  accord- 
I  effect  or  in  hcec  verba.  IS  the  former  mode 
>ted,  then  the  defendant  may,  by  the  rule  of  the 
in  a  proper  case,  crave  oyer  of  the  instrument; 
9ar  that  its  provisions  have  been  misstated,  he 
the  contract  in  hcBc  verba  and  demur  on  the 
ianoe.  But  where  a  plaintiff  himself  sets  forth 
.  the  terms  in  which  it  is  written,  and  then  pro- 
ffdflie  construction  upon  its  terms,  the  allegation, 
to  the  terma,  should  be  regarded  aa  surplusage, 
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to  be  struck  out  on  motion.  Utile  per  inutile  nun  vitiatur. 
From  this  it  follows  that  if  the  complaint  in  this  case  discloses 
all  the  facts  essential  to  an  equitable  mortgage  binding  upon 
the  defendant,  then,  if  the  averments  are  true  in  fact,  the 
plaintiff  is  entitled  to  the  benefit  of  them.  And  further,  by 
the  one  hundred  and  forty-seventh  section  of  the  Practice  Act, 
the  Court  ^^  may  grant  him  any  relief  consistent  with  the  case 
made  by  the  complaint  and  embraced  within  the  issue."  We 
have  re-examined  the  complaint  in  the  light  thrown  upon  it  by 
the  re-argument,  and  are  satisfied  that  it  contains  all  the  facts 
essential  to  an  equitable  mortgage.  As  the  facts  averred  are 
identical  with  the  facts  found  or  admitted,  it  is  unnecessary  to 
state  the  form  in  detail;  for,  in  passing  upon  llie  l^al  effect 
of  the  finding,  we  must  necessarily  consider  and  pass  upon  the 
legal  effect  of  the  averments. 

As  the  statement  on  motion  for  new  trial  does  not  specify 
the  particulars  in  which  the  evidence  is  allied  to  be  insuffi- 
eienty  we  must  assume  not  only  the  facts  admitted  in  the  plead- 
ings, but  those  also  which  are  set  forth  in  the  findings.  It 
appears  from  these  two  sources  conjointly,  that  the  defend- 
ant corporation  on  the  16th  of  April,  1860,  by  Josiah  Bates 
and  Samuel  S.  Atchinson,  its  trustees,  duly  authorized  for  that 
purpose,  made  and  delivered  to  the  plaintiff  and  four  others, 
its  promissory  note  for  the  sum  of  forty  thousand  pounds  ster- 
ling, payable  one  day  from  the  date  thereof,  with  interest 
thereon  from  date  until  paid,  at  the  rate  of  twenty  per  cent 
per  annum.  That  the  consideration  of  said  note  was  forty 
thousand  pounds,  loaned  and  advanced  by  the  payees  and 
others  to  the  corporation  before  the  date  of  the  note.  That 
to  secure  the  payment  of  the  note  the  corporation  at  the  date 
thereof,  by  its  said  trustees.  Bates  and  Atchinson,  executed^ 
acknowledged  and  delivered  to  the  payees  the  ^^  mortgage " 
set  out  in  the  complaint  In  the  indenture  referred  to  the 
parties  are  described  as  ^^  The  Sierra  !N'evada  Lake  Water  and 
Mining  Company,  a  corporation,  by  their  trustees,  Josiah 
Batea  and  Samuel  Atchinson,  of  the  first  party  and  plaintiff 


Lova  9.  S.  N.  L.  W.  &  M.  Ca 


651 


OplnloA  of  th«  Ooort  —  Bhaftar,  J. 


payees  in  the  note,  naming  them)  parties  of 
rt''     The  oondnsion  of  the  indenture  is  as 


whereof  the  said  parties  of  the  first  part  have 
beir  several  hands  and  seals  the  day  and  year 


^JOBKAK  BaTS8» 

^Samuxl  8.  ATOHiKsoir.'' 


[seal.] 
[bxal.] 


edgment  of  the  mortgage  is  to  the  effect  that 
dnson  were  personally  known  to  the  Notary  as 
corporation,  and  that  they  personally  i^peared 
B;ed  each  for  himself  that  he  executed  the  in- 
he  uses  and  purposes  therein  mentioned  ^'as 
ee  act  and  deed  of  said  Sierra  Nevada  Lake 
ling  Company/'  At  the  execution  of  the  note 
3ates  was  President  of  the  company,  and  Bateb 
were  a  majority  of  the  trustees;  and  at  and 
le  they  agreed  for  and  on  behalf  of  said  cor- 
^e  said  mortgagees  to  subscribe  the  name  of 
(Nevada  Lake  Water  and  Mining  Company'' 
tgage,  and  intended  so  to  do,  but  failed  by  aeci- 
e.  The  plaintiff  was  personally  interested  in 
M>  the  amount  of  twenty-four  thousand  eight 
arty-seven  pounds  sterling,  with  interest  from 
1  note;  and  the  other  payees,  Bidgway,  F.  and 
and  Kobe,  made  defendants  herein,  refused  to 
Fs  in  this  action.  The  remaining  defendants 
I  the  Sierra  Nevada  Lake  Water  and  Mining 
Ag  judgment  liens  on  the  property  described  in 
»ut  subsequent  thereto. 

f  conv^ancing  long  established,  that  deeds  exe- 
bomey  or  agent  must  be  executed  in  the  name 
mt  It  was  so  resolved  in  Coombes'  Case,  (5 
iVaser,)  and  the  rule  was  recognized  and  applied 
T.  Ohmmy,  S8  OaL  15».    Tested  by  this  rule, 
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the  instrataent  in  suit  is  not  a  legal  mortgajge  of  the  Sien 
Nevada  Lake  Water  and  Mining  Company.  The  paper  i 
signed  and  sealed^  not  by  the  corporation,  but  by  Bates  an 
Atchinson,  acting,  so  far  as  the  signatures,  seals  and  testatui 
clause  throw  any  light  upon  the  subject,  for  themselves  an 
in  their  own  right  Though  the  mortgage  does  not  bind  tl 
company  at  law,  it  by  no  means  follows,  however,  that  it  ma 
not  be  asserted  against  it  in  equity.  We  consider  it  as  settle 
that  an  agreement  under  seal,  made  by  an  attorney  for  h 
principal,  though  inoperative  at  law  for  want  of  a  formal  ex4 
cution  in  the  name  of  the  priiftcipal,  is  binding  in  equity  if  tl 
attorney  had  authority;  and  if  the  instrument  so  defectavel 
executed  be  a  conveyance  of  real  estate,  it  will  be  sustaine 
In  equity  as  an  agreement  to  convey,  and  will  be  good  againi 
the  principal,  subsequent  lien  creditors  and  subsequent  pu 
chasers  with  notice.  Or,  more  precisely  stated,  an  agreemei 
in  writing  to  create  a  mortgage,  or  a  mortgage  defective! 
executed,  or  any  imperfect  attempt  to  create  a  mortgage,  c 
to  appropriate  specific  property  to  the  discharge  of  a  partict 
lar  debt,  will  create  a  mortgage  in  equity,  or  a  specific  liei 
which  will  have  precedence  of  subsequent  judgment  creditor 
(Am.  Leading  Cases,  605;  Leading  Cases  in  Equity,  666,  ao 
cases  there  cited.)  The  jurisdiction  is  sometimes  put  upo 
the  ground  that  equity  will  aid  the  defective  execution  of 
(power — sometimes  upon  the  jurisdiction  to  reform  mistakes  i 
written  instruments,  and  sometimes  upon  the  maxim  ths 
equity  considers  that  as  done  which  ought  to  be  done.  Thes 
different  modes  of  expression  all  amount  to  the  same  thing  i: 
substance.  It  was  held  by  this  Court  in  Beatty  v.  Clark,  2 
Cal.  12,  that  **  though  equity  will  not  aid  the  non-execution  o 
a  power,  still,  where  a  party  undertakes  to  execute  a  powei 
and  by  mistake  does  it  imperfiectly,  equity  will,  in  favor  c 
creditors  and  others  peculiarly  within  its  protective  favor,  ai 
the  defective  ezeeution.''  Wd  held  in  Bodtey  v.  Ferguson,  8 
CaL  611,  that  a  deed  of  land  had  as  a  convej^ce  iftight  h 
good  in  equity  as  a  eontract  to  conv€ry(  and  that  the  equitaU 
right  to  the  legal  title'  was  as  avallAMe  fw  the  purposes  o 
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I  action  of  ejectment^  under  <mr  system,  as  the 
Ve  held  in  Daggett  v.  BanJcin,  31  CaL  322,  "  that 

in  writing  to  give  a  mortgage,  or  a  mortgage 
ecutedy  or  an  imperfect  attempt  to  create  a  inort- 
^propriate  particular  property  to  the  discharge  of 
lebty  wiU  create  a  mortgage  in  equity,  or  a  spe- 
m  the  property  so  intended  to  he  mortgi^geJ." 
i  further  "that  the  maxim  in  equity  upou  which 
rests  is  that  equity  loolu  upon  things  agreed  lo 
itually  performed;  the  true  meaning  of  wbicli  U 
ill  treat  the  subject  matter,  as  tci  collateral  con- 
1  incidents^  in  the  same  manner  iis  if  the  final 
ated  by  the  parties  had  been  executeil  i;xactl^*  tin 
>  have  been.  (See  also  Racouillai  v,  Sansevain, 
The  facts  found  or  admitted  in  the  case  hi  bar 
lly  within  these  principles.  Bate^  and  Atchinsun 
ity  of  the  Board  of  Trustees  through  which  the 
7ers  were  to  be  executed.  The  corporation  gave 
ribed  in  the  complaint  by  Baten  and  Atchinsoii, 
aly  authorized  for  that  purpose:  and  they  alst^ 

and  on  behalf  of  the  corporation,*'  to  give  a 
ateral  to  the  note,  to  which  mortgage  the  namu 
ny  was  to  be  signed;  and  the  failure  to  do  no 
;  of  accident  or  mistake.  The  power  being  given, 
t  on  the  face  of  the  indenture  that  the  trustees 
ct  under  the  power  in  the  matter  of  executing 
The  corporation  is  named  in  the  document  as 
3  first  part,  by  Josiah  Bates  and  Saoiuel  Atehin- 
.^'  The  note  which  the  mortgage  waa  given  to 
ribed  as  a  note  made  by  the  company.  Fiirther- 
tistees  state  in  their  acknowledgment  that  they 
mortgage  "as  and  for  the  free  act  and  deed  of 
fevada  Lake  Water  and  Mining  Company," 
liat  the  defective  execution  of  the  mortgage  was 
mistake  of  law,  and  that  therefore  the  defectivo 
mot  be  aided.  The  answer  is  that  where  there 
exeention  of  a  power,  it  ia  a  matter  of  no  equita- 
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ble  moment  whether  the  error  came  of  a  mistake  of  law  o 
a  mistake  of  fact  It  is  enou^  that  the  power  existed  an< 
that  there  was  an  attempt  to  act  under  it.  The  relief  is  nc 
so  mnch  by  way  of  reforming  the  instrument  as  by  aiding  it 
defective  execution;  which  aid  is  administered  throu^  or  b 
the  application  of  the  maxims  already  qnoted.  Or,  as  in  th 
class  of  cases  to  which  this  belongs,  the  instrument  defective! 
executed  as  a  deed  is  considered  as  properly  executed  as  a  coi 
tract  for  a  deed;  and  tiierefore  as  requiring  neither  reforms 
tion  nor  aid,  but  as  ripe  for  enforcement  according  to  th 
methods  peculiar  to  Courts  of  equity.  Under  our  laws  a  con 
tract  for  a  mortgage  need  not  be  under  seal;  and  when  mad 
through  an  attorney,  his  authority  need  hot  be  evidenced  by 
sealed  instrument.  (Wood's  Digest,  106,  Sec  6;  Ang.  I 
Ames  on  Corps.  198-266.)  Though  the  indenture  in  this  caB 
is  under  the  seals  of  the  trustees,  yet  when  considered  as  ai 
agreement  for  a  mortgage,  it  may  be  treated  as  a  simple  ooii 
tract,  nevertheless  {Lawrence  v.  Taylor,  6  Hill,  107;  Worrd 
V.  Munn,  1  Seld.  239;  Wood  v.  A.  &  R.  R.  R.  Co.  4  Seld 
167),  and  we  consider  it  clear,  from  the  authorities,  that  it  i 
not  indispensable,  in  order  to  bind  the  principal  at  law  even 
that  such  contract  should  be  executed  in  the  name  and  as  th( 
act  of  the  principal  On  the  contrary,  it  will  be  sufficient^  i 
upon  the  whole  instrument  it  can  be  galliered  from  the  term 
thereof  that  the  party  described  himself  and  acts  as  agent  an( 
intends  thereby  to  bind  his  principals  and  not  to  bind  himself 
(Hashell  v.  Cornish,  18  Cal.  46;  McDonald  eft  ai.  v.  Beoi 
River  and  A.  W.  and  Mining  Company,  13  Cal.  221.) 

The  other  objections  taken  by  the  appellants  to  the  judg 
ment,  though  not  pressed  in  argument,  have  been  fully  (xm 
aidered  by  us,  and  they  are  all  overruled. 

Judgment  affirmed* 


Wabdsk  «.  Mendocino  Oo. 


655 


ot  th«  Oowt — Carrey.  C  J. 


WARDEN  «.  MENDOCINO  COUNTY. 


It  necesttry  whra  th« 


a  Mw  trial  Is  la 


Mo  ontertaklsg  on  appea4 
c€B  by  a  eofQntj. 

kiAiM — ^An  ordar  dlamlaalnf  a  motion  for 
g  a  now  trlaL 

loifB. —  If  a  bill  of  azcoptlona,  mada  to  an  order  dlamlasfng 
'  a  new  trial,  reeltea  the  glylng  of  a  notice  and  tbe  different 
In  proaeeatlng  the  motion.  It  will  be  received  In  the  appellate 
dence  of  the  facts  recited,  without  Including  the  notice,  state- 
1  the  transcript 

STATnnnT.— -  A  reasonable  time  to  prepare  and  die  amend- 
itatement  on  motion  for  a  new  trial  la  Uto  dajs. 
-The  appellate  Gonrt  will  not  presume  what  are  the  mlea  of 
low  when  they  are  not  in  the  record. 

[OBfCB  nr  MoTuro  ton  Nnw  Tmuh, —  If  the  Judge  who  tried 
I  to  a  county  in  hia  district  not  adjoining  the  one  In  which 

tried,  to  hold  Court,  before  the  time  for  flllng  amandments  to 
t  on  motion  for  new  trial  has  expired,  the  moving  party  proee- 
3tlon  with  due  diligence  if  he  brings  the  same  to  a  hearing 
dge  returns  or  first  holds  Court  in  a  county  adjoining  the  one 
i  case  was  tried. 

nn  the  Dittrict  Ooart,  Seventh  Judicial  DiBtrioti 
ounty. 

jre  stated  in  the  opinion  of  the  Oonrt 

Band,  for  Appellant 

Iwalader,  for  Respondent 

rt,  OuBEBT,  C.  J. : 

iffy  the  Sheriff  of  Mendocino  Oonnty,  brought 
r  f ees  alleged  to  be  due  him  for  serrioes  rendered 
lases  in  behalf  of  the  county,  extending  over  a 
sncing  in  June,  1865,  and  ending  in  February, 
fendant  demurred  to  the  complaint  The  demur- 
nmled^  an  answer  was  filed  meeting  the  allega- 
smplaint  either  by  direct  denial  or  by  matters  in 
lie  cause  was  tried  on  the  24th  of  July,  1866, 
idge,  without  a  jury,  whidi  resulted  in  a  judg- 
plaintiff.  The  transcript  of  the  record  shows 
eth  of  October,  1866,  Aa  Judge  at  Ohambers  in 
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Santa  Bosa,  Sonoma  County,  made  an  order  **  dismissing  tli 
defendants  motion  for  a  new  trial/'  on  the  ground  of  delay  i 
bringing  said  motion  to  a  hearing.  Whereupon  the  defenc 
anf  s  attorney  prepared,  and  procured  to  be  settled  and  signe 
by  the  Judge,  a  bill  of  exceptions  to  the  ruling  and  order  dii 
missing  the  motion  for  a  new  trial,  from  which  it  appears  tha 
the  cause  was  tried  and  judgment  rendered  ^against  the  defend 
ant  on  the  24th  of  July,  1866;  that  written  findings  of  th( 
Court  were  filed  and  a  notice  thereof  served  on  the  defendan 
on  the  23d  of  August,  and  that  a  notice  of  motion  for  a  nei 
trial  in  due  form  was  made  on  the  Ist  of  Septetuber.  Tha 
the  Court  made  an  order  granting  to  the  defendant  twentj 
days  after  senrice  of  notice  of  the  findings,  in  wliich  to  fil 
statement  on  motion  for  a  new  trial,  which  statement  was  filec 
on  the  12th  of  September.  That  on  the  13th  of  October  th< 
defendant  gave  notice  to  the  plaintiff  that  he  would  apply  tc 
the  Judge  to  settle  the  statement  and  thereupon  move  for  i 
new  trial.  That  no  amendments  to  the  statement  were  pro 
posed,  but  instead  the  plaintifF  moved  to  dismiss  the  motion, 
which  as  we  have  seen  was  granted,  to  which  ruling  the  de 
fendant  excepted. 

The  defendant  appealed  from  tbe  judgment^  and,  as  the 
notice  expresses  it,  "from  the  order  of  the  District  Judge 
overruling  defendants  motion  for  a  new  trial ;"  whieh,  in  fact, 
was  a  result  accomplished  by  the  order  made. 

The  plaintiff  has  interposed  an  objection  to  this  Court  enter- 
taining jurisdiction  of  the  case,  because  no  undertaking  on 
appeal  appears  to  have  been  executed.  It  is  only  necessary 
to  say  in  respect  to  this  objection,  that  the  Act  entitled  "An 
Act  concerning  appeals  in  certain  cases  "  is  a  complete  answer 
to  it.  (Laws  1856,  p.  26;  People  v.  Supervisors  of  Marin 
County,  10  OaL  346.) 

It  appears  from  the  bill  of  exceptiooas,  the  object  of  which 
was  to  preserve  an  exception  to  the  ruling  of  the  Judge  dis- 
missing the  motion  for  a  new  trial,  that  notice. of  the  findings 
of  the  Court  was  served  on  the  defendant  on  the  23d  of 
August,  and  that  widiin  ten  days  duereaf tear  a  ikoticeof  motion 
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[  on  ^&  pta%  of  tlio  defendloit  tvU  served  on  tbe 
that  withm  the  tiin6  allowed  bj  the  Court  after 
Qdii]g8>'  the  dsfendant  prepared  Mud  filed  a  state- 
Mi  on  the  motion  for'  sc  new  trial:  No  amend- 
roposed  to  the  statement,  nor  (doea  iiv'appe^ 
ient  ^aa  agreed  to  by^  the  plaintiff.    The  d^eild- 

aa  the  bill  of  esoeptiotosalKywa^  ^ars  notice  df 
to  applty  to  the:  Judge  #botried^  the  caxiBe  to 
ement»  and  immediately  thereafter  'moved  tbe 
:  a  new  trial  The  bill  of  exceptions,  signed  bry^ 
ting  the  facta  to  be  as  above  set  forth,  must  be 
videnoe  before  this  Court  that  the  notice  of 
lew  trial  was  given,  and  a  statement  to  be  used 
L  was  prepared  and  filed  in  due  time,  and  thou^ 
dee  nor  the  statement  is  contained  in  the  record 

must,  upon  the  statement  o£  the  Judge  con- 
nil  of  eKcepticma,  presume  them  to  have  been  in 

a  which  is  presented  upon  the  record  is  whether 
issing  the  application  for  a  new  trial  can  be  sus- 
t  b^  reversed*  All  that  is  required  on  the  part 
nt  in  such  cases  is  to  prosecute  the  motion  with 
The  statute^  does  not  specify  the  time  within 
lents  to  a  statement  s^all  be  prepared,  nor  the 
hich  the  adverse  party  must  agree  to  the  state- 
l  in  case  he.  does  not  choose  to  propose  amend- 
But  48  the  Adverse  party  is  allowed  to  pro- 
a;its  to  the  stat^nent,  he  has  by  Ihe  practice  of 
reiMonable  time  for  the  purpose,  and  we  may 
lat  he  wa3:  reasonably  entitled  to  the  same  time 
\pdep^ndent  of  an  order  of  the  Court  allowing 
gives  to  the  sieving  par^  to  prepare  and  file  a 
tiis.piurt^  ^hii^h  is  flve.day&  (Praoi  Act,  Sec. 
th^  defendpint  could  l^ot  'haTicmoted^foBia^ettle- 
Itttement  by  Uie  Judge,  before  the  ISthof  Sep- 
lich  ;time  it  must  be  intendisd  the  Judge '  was 
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holding  the  Solano  County  Mm  of  the  Distriet  OoQit>  wl 
commenced  on  the  third  Monday  of  September  of  that  y 
The  moticm  could  not  be  made  in  the  last  named  county 
the  reason  that  it  did  not  adjoin  Mendocino  County.  (Prac 
Acty  Sec  516.)  Following  the  Solano  County  term  was  1 
of  KapA  County)  which  commenced  on  the  fint  Mondaj 
Octob^^  and  becnuae  diat  county  did  not  adjoin  Mendoc 
the  motion  could  not  be  made  thete.  The  earliest  opportui 
afforded  the  defendant  to  bring  on  the  application  for  a  i 
trial  was  on  the  16th  of  October,  when  the  District  Cc 
commenced  its  term  in  Sonoma  County.  The  application  ^ 
made  as  already  stated  on  the  16th  of  the  month  last  nan 
when  it  was  dismissed  oik  the  plaintiff's  motion,  on  the  alle 
ground  of  delay  in  bringing  it  to  a  hearing.  The  plainti 
counsel  undertakes  to  justify  the  action  of  the  Judge  in  mak 
the  order  of  dismissal,  on  the  ground  that  a  rule  of  his  Co 
required  motions  tcfr  a  new  trial  to  be  brought  to  a  hear 
within  thirty  days  after  the  trial  of  the  cause.  It  does 
appear  from  the  transcript  that  there  was  such  a  rule,  anc 
is  not  to  be  presumed  there  was,  especially  as  a  rule  which 
effect  would  operate  to  deny  to  a  party,  a  substantial  ri 
cannot  be  presumed  to  exist;  and  we  ^lay  say  if  it  was 
evidence  that  there  was  such  a  rule,  it  could  not  be  uphe 
for  rules  of  Court  are  adopted  to  subserve  and  facilitate 
ends  of  justice,  and  not  to  frustrate  and  defeat  rights  wh 
are  conserved  and  protected  by  the  law.  The  defendant, 
seems,  prosecuted  his  application  for  a  new  trial  with  all 
diligence  that  was  read<mable  or  practicable,  and  there  was 
just  pretense  for  holding  otherwise;  if  there  was,  we  sho^ 
not  disturb  the  order  on  this  account  As  the  order  dismi 
ing  the  motion  for  a  new  trial  must  be  re;^ersed,  it  is  ] 
necessary  to  expreas  any  opinion  respecting  the  oth^  qu 
tions  raised  on  the  part  of  the  defendant  Such  other  qn 
tions  are  not  difficult  of  solution,  and  it  Is  the  pt<mnce  of  1 
District  Court  to  pass  upon  them  when  the  motion  of  a  n 
trial  may  be  made. 
The  order  dismissing  the  motion  for  a  new  trial  is  revei^ 
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18  remanded^  with  directions  to  the  Court  below 
Btatement  and  pass  upon  the  motion  for  a  new 

)  SAtmKBMOJX  did  not  express  any  opinion* 


J  D.  SEMPLE  #•  SAMUEL  M.  WRIGHT. 


OrmttAFitiro  Bach  OtHSB.— if  two  ICvUcaa 
•d,  made  to  dUEercnt  panona*  are  conflrmad,  and  oarTejed  aa 
p  eaeh  other  In  part,  and  the  owner  of  one  boeomea  n  partj 
(dtnga  relating  to  the  eonflrmatlon  and  snrrejr  of  the  other,  he 

tlM  proceedings,  and  aatopped  from  afterwArda  danjlng  ttatt 
raa  properlj  located. 
rcBXMUio   JuDGimcT* — A    atipnlation   between    partiea    to   an 

the  Irind  of  judgment  to  be  entered,  whaterer  force  It  may 
dating  tha  judgment  to  be  entered,  doea  not  Impair  the  effect 
lent  which  la  entered,  eren  If  not  entered  In  accordance  with 

ML 

rr  IN  Bab  won  vm  Plbapbd. —  If  two  Mexican  granta  are  ao 
different  timea  aa  to  overlap  eaeh  other,  and  the  owner  oi  ttaa 
d  laat  la  a  party  to  the  proceedings  confirming  the  other,  and 
f  the  ona  confirmed  first  becomes  a  party  to  the  proceedings 
the  laat  confirmation,  and  fails  to  aet  np  the  first  conflrmatlon 
hsTlag  thia  grant  confirmed  so  aa  to  corer  the  sane  land,  he 
warda  attack  the  laat  decree  in  a  collateral  proceeding. 
(NSBNT. —  One  who  la  a  party  to  «n  action  and  conaenta  to  a 
nnot  afterwarda  attack  thia  judgment  in  a  collateral  proceeding. 

■om  the  District  Courts  Tenth  Judicial  Diatrict^ 

an  action  to  rec3over  possession  of  a  lot  in  the 
iisa.  The  complaint  was  in  the  usual  fomu  The 
ins  a  denial  of  all  the  allegations  of  the  com- 
leta  up  title  in  the  defendant  under  the  Jimeno 
plaintiff  proved  title  to  the  demanded  preiiiises 
iboB  Ghrant,  amd  the  defendant  showed  title  tiiider 
}rant»  The  Jimeno  Grant  was  of  eleven  leagues, 
:e  on  the  4th  day  of  November,  1844,  and  was 
the  Board  of  Limd  Commissioners  for  eonfirma- 
Mth  day  of  March,  1852,  and  confirmed  by  the 
)  10th  day  of  January,  1853.  It  was  confirmed 
let  Oourt  of  the  United  States  on  the  6th  day  of 
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July,  1855,  and  by  the  Supremo  Court  of  the  TJnite<i  St 
at  its  December  term  for  the  year  1855. 

The  Colus  Grant  was  of  two  leagues,  and  bore  date  on 
4th  day  of  October,  1845,  and  was  presented  to  the  Boar< 
Land  CommissioneEs-for  confijrmatibn  en^the  Slist  day  of  Ma 

1852,  and  rejected  by  the  Board  on  the  25th  day  of  Octo 

1853.  It  was  confirmed  by  tira  District  Court  of  the  Tin 
States  on  the  6th  day  of  July,  1855,  and  an  appeal  from 
decree  of  the  District  Court  ^as  ilisinissed  by  the!  Supp 
Court  of  the  United  States  at  its  December  term  for  the  3 
1S55.  The  final  official  survey  of  the  Jimeno  Grant  was  ( 
^med  and  adopted  on  the  6th  of  April,  1861,  by  a  decree 
the  District  Court,  and  an  appeal  from  that  decree  to 
Supreme  Court  was  dismissed  on  the  29th  day  of  May,  18 
upon  this  final  survey  a  patent  was  issued  to  the  claimant£ 
behalf  of  the  United  States,  bearing  date  on  the  18th  daj 
July,  1862. 

The  final  official  survey  of  the  Colus  Grant  was  confin 
and  adopted  on  the  2d  day  of  February,  1861,  by  a  decr« 
the  District  Court,  and  an  appeal  from  that  decree  to 
Supreme  Court  was  dismissed  at  the  December  term  of  c 
Court  for  the  year  1864.  The  final  survey  and  patent  of 
Jimeno  Grant,  and  the  final  survey  of  the  Colus  Grant,  cc 
the  lot  in  question. 

While  the  final  survey  of  the  Jimeno  Grant  was  before 
District  Court  for  confirmation,  accorditig  to  the  provisions 
the  Act  of  Congress  of  the  14th  day  of  June,  1860,  C. 
Semple  filed  pfi  said  Court  his  intervention  in  the  words  1 
figures  following,  to  wit: 
,  '  •  '     .  ■'  '  ^ 

''  This  day  came  Charles  D,  Semple,  before  me^  Clerk  of  ^ 
Court,  i^id  made  oath  that  heretofore,  in  this  Honorable  C01 
there  was  a  grant  of  eleven  leagues  of  land  called  the  Jim 
Grant,  situated  in  the  Counties  of  Colusa  iemd  Yolo,  on  the  v 
bank  of  the  Sacramento  River,  o<mfirmed  to  the  «bove  nan 
defendants.;  that  before  the  fiual  qonfiritation  of  said  grant 
said  Missroon  sold  his  entire  intevebt  tjierein;  thatdi^saidl 
I  >.■!•;.'  ■  - 1  ■••■■1  •■■;.•  n-  : 
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>Id,  before  his  death  and  before  the  final  confinna- 
atire  interest  except  about  two  thirds  of  one  league, 

affiant  is  iirfomied  now  belongs  to  the  heirs  of  the 
nj  that  this  affiaot  is  now  the  owner  of  about  two 
me  league  of  said  grant,  claiming  title  imder  said 
d  Missroon  by  mesne  conveyances  from  them, 
i;her  says  that  Missroon  is  an  officer  in  the  United 
y,  and  never  took  any  part  in  the  management  of  the 
bat  Larldn  had  the  entire  control  of  it  until  the  final 
m.  A  controversy  then  arose  between  some  of  the 
wners,  when  Larkin  retired  from  the  case,  leaving 
;ement  of  the  survey  to  this  affiant  and  some  two 
survey  was  ordered  and  made  by  the  United  States 
SJeneral  for  the  State  of  California,  which  was  pro- 
nst  by  this  affiant,  and  the  matter  was  referred  to 
try  of  the  Interior,  and  said  survey  was  set  aside  and 
ordered,  which  last  survey  was  made  in  the  montli 
,  1858,  and  approved  by  the  Surveyor-General  afore- 
7  this  affiant  says,  that  by  this  last  approved  survey 
lo  Grant  is  not  properly  located ;  that  it  is  located  to 
of  two  leagues  upon  land  claimed  by  the  owners  of 
Grant,  containing  two  leagues,  finally  confirmed  to 
;  and  this  affiant  believes  that  the  title  to  the  Colus 
iperior  to  the  title  of  the  Jimeno  Grant  to  the  same 
at  if  the  title  to  the  Colus  Grant  shall  prove  to  be 
3r  and  better  one,  then  this  affiant  will  lose  about 
f  his  aforesaid  interest. 

further  says  that  there  is  more  than  eighteen 
itained  within  the  map  or  diseno  of  the  said  Jiraeno 
1  that  the  whole  maximum  of  land  may  be  surveyed 
diseno  without  interfering  with  the  land  claimed  by 
at  of  the  Colus  Grant. 

fore  this  affiant  prays  that  an  order  may  issue  out  of 
•able  Court,  directing  that  the  said  approved  survey 
inmed  into  this  Honorable  Court  for  its  adjudication 
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statement  of  Faeti. 


While  the  final  survey  of  the  Coins  Grant  was  before  the 
said  ITnited  States  District  Court  for  confirmation^  according 
to  the  provisions  of  the  Act  of  Congress  of  the  14th  June, 
1860^  George  Hagar  filed  in  said  Court  his  intervention  in  the 
words  and  figures  following,  to  wit: 

"  In  the  District  Court  of  the  United  States  for  the  ITortli- 
em  District  of  California.  The  United  States  v.  Charles  27. 
SempUj  Claimant.     No,  28. 

"  Now  comes  George  Hagar,  by  leave  of  the  Court  first  had 
and  obtairdd,  and  intervenes  in  this  proceeding,  and  excepts 
to  the  approved  s'lrvey  (containing  eight  thousand  eight  hun- 
dred and  seventy-six  and  two  one-hundredths  acres)  of  the 
Colus  Eancho  filed  in  this  case,  because  it  embraces  land 
granted  to  Manuel  Jimeno  (the  grantor  of  said  Hagar)  by  the 
Mexican  Government,  in  the  year  1844,  and  before  the  date 
of  the  Colus  Eancho;  and  the  said  George  Hagar,  intervener 
herein,  in  support  of  said  exceptions,  alleges  and  says,  etc. 
[Here  the  intervener  goes  on  at  great  length  to  give  many 
reasons  why  the  Coins. survey  should  not  be  approved,  and 
then  proceeds.]  And  the  said  intervenor  would  further  rep- 
resent that  he  is  now  the  legal  owner  and  holder,  by  good  and 
sufficient  mesne  conveyances  from  the  said  Larkin  and  Miss- 
roon,  of  the  larger  portion,  to  wit:  more  than  five  thousand 
acres  of  the  land,  so  embraced  as  aforesaid,  by  the  said  survey 
of  the  said  Colus  Rancho."  [Then  foUovro  other  statements 
immaterial  to  the  issues  in  this  case.] 

An  order  was  made  by  the  United  States  District  Court, 
on  the  5th  day  of  January,  1861,  allowing  the  said  Hagar  to 
withdraw  his  intervention  in  the  said  Colus  survey  case. 

An  agreement  was  entered  into  on  the  4th  day  of  January, 
1861,  between  C.  D.  Semple  and  George  Hagar,  in  the  words 
and  figures  following: 

"  In  the  District  Court  of  the  United  States  for  the  North- 
em  District  of  California.  The  United  States  v.  Larkin  and 
Missroon,  Claimants  for  Jimeno  Bancho.    Ko.  23,     Whereas, 
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emple,  claimant  of  the  Coliia  RancIiO)  oaae  Ko. 
^ed  tinder  the  provisions  of  the  Act  of  Congress, 
e  14th9  1860^  in  the  matter  of  the  survey  and 
e  lands  claimed  in  the  above  entitled  cause  of 
[issroon;  and  whereas^  George  Hagar^  claiming 
he  Jimeno  Rancho,  has  intervened  in  the  matter 

and  location  of  the  Oolus  Bancho;  Now^  there- 
e  of  said  interventions  and  the  exceptions  to  said 

hereby  stipulated  and  agreed  between  the  said 
lemple,  interveners  as  aforesaid,  that  the  said 
mor  in  the  matter  of  the  location  and  survey  of 
icho,  shall  and  does  hereby  withdraw  his  excep- 
lid  survey,  and  dismiss  his  petition  to  intervene. 
Dharles  D.  Semple,  intervener  as  aforesaid  in  the 
sase,  shall  and  does  hereby  withdraw  his  inter- 
)  matter  of  the  survey  and  location  of  the  said 
10,  save  and  except  for  the  sole  purpose  of 
location  over  and  upon  the  survey  of  the  said 
should  such  effort  be  made.  And  the  said  Sem- 
a  portion  of  the  said  Jimeno  "Rancho,  horeby 
I  to  co-operate  with  A.  C.  Whitcomb,  attorney 
he  said  Jimeno  case,  to  obtain  such  location  and 
)  said  Jimeno  Rancho  as  the  said  Whitcomb 
^1  and  proper,  and  to  the  interest  of  the 
f,  provided  always  said  location  be  not  made  or 
)n  or  over  the  survey  of  the  said  Coins  Rancho. 
3an  Erancisco  this  4th  day  of  January,  1861. 
(Signed)  ''George  Hagab,  Intervener. 
*•  0.  D.  Semple,  Intervenor.'* 

^  he  intervened  in  the  Jimeno  case,  C.  D.  Sem- 
)wner,  by  mesne  conveyances  from  Larkin  and 
►ne  undivided  third  part  of  the  upper  or  northern 
agues  of  the  Jimeno  Grant;  and  these  said  two 
iing  to  the  patent  of  the  Jimeno  Grant,  overlap 
with  the  Coins  approved  survey  to  the  extent  of 
\  thousand  acres. 
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When  the  decree  was  rendered  fiaafly  confirming  the  mxrv 
of  the  Jimeno  Grant,  G.  D.  Semple,  intervenor,  was  present 
Court  and  consented  to  said  decree. 

Judgment  was  rendered  by  the  Court  below  in  favor  cxf  t 
defendant  and  the  plaintiff  appealed. 

Bowie  &  Oailin,  for  Appellatit 

The  Jimeno  is  the  elder  grant,  but  not  the  elder  i^le,  to  tl 

land   s^regated    by    the  survey  decree  of  the  Coins.     Soi 

were  inchoate  titles,  being  grants  for  certain  quantities,    tl 

one  for  eleven  the  other  for  two  leagues,  within  exterior  limi 

eontainiDg  nineteen  leagues,  and  were  not  perfected  so  as  t 

attach  to  particular  -aid  definite  tracts  by  segregations  und< 

the  former  Mexican  Goverttment     The  inchoate  characters  c 

the  two  grants  continued  until  they  ripened  into  perfect  title 

by  proceediugB  in  each  ease  under  the  Acts  of  Congress  o 

1851,  and  of  June  14th,  1860.     The  appdlant  claims  that  th 

Co]  us  <jlrant  became  a  perfect  title  to  the  identical  two  league 

embraced    within    the    designated   boundaries   of  the   surve; 

decree  upon  the  8d  day  of  February,  1861.      And  that  th 

Jimenor  Grant  was  not  perfected  until  the  6th  day  of  April 

1861,  and  that,  in  so  far  as  the  Jimeno  overlaps  the  Colus,  i 

is  good  for  naught;  that  to  the  extent  of  such  overlapping,  th 

Jimeno  carries  no  more  title  than  a  subsequent  deed  from  th( 

same  grantor  would  can^  to  such  portion  of  land  as  it  migh 

contain  which  had  been  granted  away  in  a  prior  deed.      L 

support  of    this   proposition,  when  applying  it  to  these  tw( 

grants,  and  in  attempting  to  demonstrate  that  a  younger  gran 

may  be  a  better  title  to  a  given  lot  of  land,  we  depend  mainl; 

upon  what  we  deem  the  virtue  and  effect  of  the  Act  of  Jun 

14th,  I860*     Besides,  as  an  abstract  proposition  of  law,  it  i 

certain  that  the  later  grant,  with  defiidte  boundaries,  will  pre 

vail  over  the  elder  with  quantity  only  certain,  the  two  bein 

inside  of  a  designated  iEu*ea  large  enou^   to   satisfy   boti 

{United  States  v.  Frem&nt,  17  How.  568.) 

Hagar  confessed  the  judgment  in  die  Coins  ease  withou 
qualification,  by  withdrawing  his  intervention.     Semple  ooi 
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le  Jimeno  decree,  and  what  quality  that  oonsent 
iecree  must  be  determined  by  the  pleadings  in  the 
>lea  alleged  that  the  survey  would  deprive  him  of 
his  interest  in  the  Jimeno  lands,  and  he  consented 
rivation.  This  is  the  only  effect  of  that  decree 
If  anything  were  wanted  to  prove  what  we  con- 
3  could  invent  nothing  more  effective  tJaan  the 
vhich  was  intended  to  and  did  settle  and  fix  the 
ter  and  effect  of  both  decrees.  (Sizer  v.  Mil- 
Pr.  44;  MiUe-  v.  Harris,  19  CaL  278.)  Hagar, 
claimant,  performed  his  part  of  the  stipulation  on 
g  day,   and  the  Colus  survey    was    aocordingly 

the  second  of  the  next  month.  Afterwards,  upon 
in  of  the  Ji  aeno  survey,  Semple  performed  his 
}y  consenting  to  the  decree  in  that  case.  When 
»nt  was  entered  into,  Semple,  as  Colus  claimant, 

thousand  eight  hundred  and  seventy-six  acres, 
ned  to  the  extent  of  two  thousand  nine  hundred 
ke  acres  in  the  Jimeno.  There  was  more  than 
{  within  the  exterior  bounds  of  the  grants  for  him 
ith  amounts.  Hagar,  to  secure  Sample's  consent 
fh  of  survey  of  the  Jimeno  aa  he  desired,  agreed 
>  leagues  belonging  to  the  Colus  should  be  first 
^nd  confirmed.      This    having    been    settled    and 

I  by  the  final  decree  in  the  Colus  case  on  the  2d 
^  Semple  aiul  Hagar  remained  in  Court  as  parties 
no  case.  They  were  both  out  of  Court  so  far  as 
as  concerned,  and   the   Colus   itself   was  out  of 

as  the  Court  was  concerned.    Semple  then,  living 

II  spirit  of  his  agreement,  as  he  was  bound  to  do^ 
he  Jimeno  survey,  and  waived  the  reservation 
1  made  for  his  own  protection  as  a  Jimeno  owner, 
^mant,  by  reason  of  such  reservation,  seemed,  in 
bance^  to  give  him  an  undue  advantage,  hia  aiter 
e  reaervation  made  it  mutually  fair  and  beneficial 
lea.    To  bold  that  Semple'a  eonaeiit  in  the.  Jimena 
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case  should  bind  him,  and  that  Hagar's  consent  in  the  Colui 
case  should  be  ineffectual  for  the  purpose  which  it  was  under 
stood  to-  accomplish  by  both  parties,  would  destroy  the  mutu 
ality  of  the  contract  by  giving  to  one  party  and  denying  to  the 
other  all  the  benefits  of  it. 

By  the  Oonrt,  Bhodes,  J.: 

The  case  is  presented  on  a  statement  which  contains  a  sum- 
mary of  the  pleadings  and  the  findings  and  judgment.  The 
contest  grows  out  of  a  conflict  between  the  surveys  of  the 
Jimeno  Rancho  and  the  Coins  Rancho.  The  facts  in  relation 
to  the  title  to  each  of  those  ranchos,  the  confirmation  of  the 
titles,  the  official  surveys,  the  confirmation  of  the  surveys  by 
the  District  Court,  the  appeals  to  the  Supreme  Court  of  the 
United  States  from  the  decrees  confirming  the  surveys,  and  the 
dismissal  of  the  appeals  are  substantially  the  same  as  are  stated 
in  TreadvHxy  v.  8empU,  28  Oal.  662.  We  did  not,  in  that 
ease,  nor  do  we  in  this,  intend  to  lay  down  any  new  rules  or 
principles  for  the  government  of  that  very  perplexing  class  of 
cases  growing  out  of  a  conflict  of  surveys,  but  wish  simply  to 
give  effect  to  the  Act  of  Congress  of  the  14th  of  June,  1860, 
in  regard  to  the  survey  and  location  of  private  land  claims  in 
California,  and  in  so  doing,  to  follow  the  construction  of  the 
Act  adopted  by  the  Federal  Courts. 

In  Rodriguez  v.  United  Stales,  1  Wal.  687,  those  holding 
title  under  the  Castro  Grant,  contested  the  survey  of  the  San- 
chez Grant.  The  Castro  Grant  had  been  confirmed,  surveyed, 
and  patented  prior  to  the  passage  of  the  Act  of  Congress  of 
June  14th,  1860.  To  the  objection  that  the  location  of  the 
Sanchez  Grant  could  not  be  sustained,  so  far  as  it  conflicted 
with  the  Castro  Grant  as  surveyed  and  patented,  the  Court 
made  two  answers.  First  —  That  the  pending  proceedings 
were  instituted  to  determine  where  tiie  Sanchez  Grant  ought 
rightfully  to  be  located,  and  as  the  claimant  of  the  grant  was 
not,  and  had  no  opportnnitrf  to  be,  a  party  to  any  of  the  pro- 
ceedings by  which  the  Castro  Ghrani  was  confirmed,  surveyed, 
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I  was  not  bound  by  either  the  decree  of  opn- 
nirvey,  or  patent;  and  Secondly  —  That  those 
[inder  the  Castro  Grant  had  made  themselves 
ending  proceedings,  and  must  be  bound  by  its 
inguage  of  the  Court  plainly  indicates,  that  it 
that  the  second  was  a  complete  answer  to  the 
I  to  the  location  of  the  Sanchez  Orant;  and 
ted  as  the  correct  doctrine  by  this  Court  in 
emple.  In  that  case,  in  considering  the  effect 
ifirraation  of  the  Jimeno  survey  upon  the  title 
defendant  in  that  case  and  the  plaintiff  in  this, 
by  the  prior  confirmation  of  the  Colus  survey, 
lis  must  be  regarded  as  an  adjudication  between 
1  with  the  consent  of  the  defendant,  that  the 

grant  is  properly  located,  and  that  the  defend- 
t  grant  to  the  extent  of  the  interference  was 
ted,  and  this  determination  is  final  and  conclu- 
ight  of  the  parties,'^ 

in  this  case  does  not  controvert  the  doctrine 
hat  case,  and  indeed  he  relies  upon  it  to  show 
■  under  the  confirmation  of  the  survey  of  the 
at  he  endeavors  to  avoid  its  force,  when  invoked 
ler  and  subsequent  confirmation,  to  which  pro- 

a  party*  The  facts  of  that  case  and  this  are 
ir  as  they  have  any  bearing  on  this  question, 
[lis  case  it  is  found  that  the  plaintiff  and  George 
1  claimant  of  the  Jimeno  Grant,  entered  into  a 
the  4th  of  January,  1861,  before  the  confirma- 
rey  of  either  rancho,  by  which  Hagar  withdrew 

in  the  matter  of  the  survey  of  the  Colus  Ranch ; 
ithdrew  his  intervention  in  the  matter  of  the 
rimeno  Bancho,  '^save  and  except  for  the  sole 
osing  its  location  over  and  upon  the  survey  of 

Kancho,  should  such  effort  be  made.*'  The 
atever  might  have  been  its  value  in  regulating 
e  entered,  oould  not  by  any  possibility  control 
ondusiveness  or  effect  of  the  det^re^  of  ter  U  was 


668 


Semple  17.  Wright. 


[Sup.  i 


Opinion  of  tbe  Coort  —  Rhodes,  J. 


entered.  And  besides  this,  the  fact  appears  in  this  case,  as 
Treadway  v.  Semple,  that  when  the  decree  confirming  the  e\ 
vey  of  the  Jimeno  Grant  was  jJronoiinced,  Semple,  interven 
was  present  in  Court  and  consented  to  said  decree. 

It  is  urged  with  much  earnestness,  that  as  the  claimant 
the  Jimeno  Grant  was  a  party  to  the  proceeding  for  the  c< 
firmation  of  the  survey  of  the  Colus  Grant,  he  is  bound  by  t 
decree,  and  that  it  is  conclusive  as  to  him,  and  is  beyond  t 
reach  of  attack  in  his  subsequent  proceedings  to  confirm  t 
survey  of  the  Jimeno  Grant.  If  such  was  the  case,  he  shoi 
have  set  up  that  fact  as  an  objection  to  the  confirmation  of  t 
survey  of  the  Jimeno  Grant ;  but  if  he  failed  to  present  tl 
objection,  or  if  presented  it  was  overruled,  he  could  not  aft 
ward  rely  upon  that  fact  as  a  ground  of  collateral  attack  up 
the  decree.  He  would  occupy  no  better  position  in  it 
respect  than  would  a  defendant  to  an  ordinary  civil  actic 
holding  a  good  bar  to  the  action,  which  either  is  not  pres^it 
or  is  overruled  by  the  Court  And  besides  this,  his  objectioj 
whatever  they  may  have  been,  are  removed  by  his  consent 
the  decree. 

It  is  impossible  to  see  how  the  plaintiff  can  avoid  t 
authority  of  Treadway  v.  Semple,  for  the  point  now  made  w 
necessarily  involved  in  that  case.  To  succeed  he  must  ov( 
throw  that  case,  and  that  cannot  be  done  without  overruli: 
the  case  of  Rodriguez  v.  United  States.  The  Act  of  Ju 
14th,  1860,  declares  the  value  and  effect  of  a  survey  in  t 
following  terms:  "And  the  said  plat  and  survey,  so  final 
determined  by  publication,  order  or  decree,  as  the  case  m\ 
be,  shall  have  the  sam6  effect  and  validity  in  law,  as  if 
patent  for  the  land  so  surveyed  had  been  issued  by  the  Unit^ 
States;"  but  the  Act  does  not  specify  whether  the  patent, 
which  the  survey  is  declared  to  be  the  equivalent,  is  one 
the  character  described  in  the  fifteenth  section  of  the  Act 
Congress  of  March,  1861,  to  ascertain  and  settle  private  lai 
claims  in  the  State  of  California — which  it  is  provided  "shi 
be  conclusive  between  the  United  States  and  the  ^id  daii 
ants  only,  ahd  shall  hot  affect  the  interests  of  third  persons"- 
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t  is  one  of  a  higher  and  more  conclusive  grade, 
e  is  expressly  assigned  between  the  value  of  a 
becomes  final  by  the  approval  and  publication  of 
-General,  and  one  that  is  confirmed  by  the  Dis- 
It  is  very  clear,  however,  that  a  survey  becoming 
first  mode,  could  not  directly  divest  or  impair 
;  had  already  vested  in  a  third  person  imder  a 
[  by  the  United  States,  because  the  title  having 
d  by  the  United  States,  there  was  nothing  left  to 
the  ministerial  act  of  the  Surveyor-General.  A 
las  the  support  of  a  decree  of  confirmation  of  the 
:tj  may  have  a  very  different  and  much  greater 
ect.  But  if  this  question  were  now  for  the  first 
d,  in  connection  with  the  complicated  facts  found 
it  might  admit  of  a  serious  doubt,  whether  by 
b  the  ^'  prompt  and  summary  decision  of  all  con- 
surveys  and  locations  "  therein  provided  for,  it 
ttded  to  create  a  new  form  of  action  for  the  trial 
:  titles  to  land  between  adverse  claimants.  How- 
y  be,  we  feel  justified  in  following  the  constnic- 
by  the  Supreme  Court  of  the  United  States  as 
d  the  decision  in  Rodriguez  v.  United  States^  and 
aore  inclined  to  do  so,  because  counsel  have  not 
»tion  the  authority  of  that  case, 
affirmed. 

Juatioe  Cubbxt  did  not  ezpress  any  opinion. 
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By  CHARLES  T.  BOONE, 
iiidiiie  flitalioM  to  YolmiM  149,  by  OtUMum  L. 


B.  KX6AH  T.  (ySXCLLY. 

^^  JnfllpMii*  win  not  te  tmmmk  Umm  i«  n  im* 
totwiB  iht  ptondtq^i  Mid  pndf  p.  14. 

point  In  WttttgttttlMiiii  r.  QfttlUtfn,  80  OiL  171.  la 
T.  Grow,  IS  Colo.  406,  a  wM  stotad  tlftt  a  Twiajlea^  iMA 
bd  «kB  oppoaiio  pnty  to  Ub  pnjndioi  k  to  be  dtotguML 
North  fit«r  Boot  &  8hoo  Co.  t.  Mobbinm  S  &  DiOe.  iia. 

—In  on  ootion  to  foredoto  a  mortgage,  parol  evldenoe  li  l4- 

ideatiry  tbe  real  eetaU  deoeribed,  p.  16. 

n  OUifoinia.  Title  et&  Oo.  t.  Paoly,  111  ObL  Itt. 

L  POLLACK  T.  McORATa  S.  C.  68  GbL  666. 

^oseeetion  most  be  an  Aetna],  ooniinued,  yialble,  notorioaa^ 
hoeiile  poeaession,  p.  21. 

in  Fendo  t.  Beakey,  16  8.  Dak.  340,  where  defendant  la  in 
■ee  poseeaeion  of  town  lot,  plaintiff  claiming  prior  poeeeeslon 
only  by  showing  indoeure  by  fence  at  time  of  defendant'e 
'  showing  ooeupancy  by  themselTes  or  tenanta  eontlnued  to 


o 

ixs 
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4 — ^The  plaintiff  in  ejectment  who  claims  to  recover  on  ti&e  Mnij>^ft- 

rior  poeaessfon  alone^  without  color  of  title,  must  show  an  ^^^^t 

posseaeicn,  pp.  21,  22. 
n  8.  C  38  CaL  667.   Refezred  to  in  Gannon  t.  Lumber  Co., 

In  Stainger  v.  Andrews,  '4  Ner.  68,  69,  it  was  mentioned  ^!f  *f 

defining  tbe  essential  qualities  of  actual  possession.   Cited.  )(t  *  i 

-  T.  Fowler,  44  C^  200,  to  the  point  that  it  is  sufficient 
tnal  possession  to  maintain  ejectment,  to  show  that  the 
ilosed  and  cultivated;  Thompson  v.  Felton,  64  Cal.  663,  664,  j, 

waa  said,  that  if  the  person  claiming  adverse  possession  ^    ' 

Mtaniial  Inclosure  of  the'  premises  he  need  not  prove  any 
1608. 
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further  occupation^  cultivation,  or  use  of  them;  it  was  ako  said  in  the 
same  case  that  the  element  of  "hostility^  is  an  indispensable  consti- 
tuent of  adverse  possession;  Taylor  v.  C.  P.  R.  R.  Co.,  67  Cal.  620,  hold- 
ing that  '^possession,  in  order  to  impart  notice,  must  be  actual,  open, 
exclusive,  notorious,  and  visible";  Townsend,  Admx.,  v.  Edwards,  25  Fla. 
588,  where  the  leading  case  was  referred  to  as  defining  adverse  posses- 
sion; and  Shurlock  v.  Dougherty,  81  Mo.  184,  holding  there  is  no  dia- 
tinction  betweefi  the;'"a;iBtual  t)osae6s|b|l''  itqufred"  in^'the  case  of  "prior 
possession,"  an^  the"  '^actual  possession^'  demanaed  in  the  case  of  "ad- 
verse possession."  See,  fji^o^  60  Am.  Qeo^  604^  note/  citing  leading  case. 

General  Citation.— Jones  v.  Hodges,  146  OaL  163,  fence  that  woold 
#um  atcf^  Unless  they  would  run  into  it  in  madnoso,  Iv  iuffideni  ttrelbki- 
stitute  substantial  enclosure. 

32  CaL  23-26.  LOTT  t.  MITCHEIX*  '    .   / 

i  Twflenftrity gBond:— BhartflP  canAot  recover  oto.«ii  indemnity.  i)oii4'*noi- 
withstanding  the  faot  that  a  judgment  haa  been  redorered  against  him, 
aimless  he  has  first  paid  the  judgment^  p.  26. 

In  Oaks  ▼.  Seheiflerly,  74  OaL  480,  it  was  stated  to  be  a  weU-^stftlbd 
rule  that  a  breach  of  s  covenant  to  indemnify  and  save  hannleaa  fiom 
all  damages,  expenses,  costs,  and  diarges,  would  not  give  a  good  came 
io|  action  until  the  obligee  had  paid  the  damages^  Cited  in  True  r. 
Bullard,  45  Neb.  414;  and  California  Dry -Dock  Co.  y.  Armstrong,  8 
Sawy,  529;  17  Fed.  Rep.  220. 

82  CaL  26-36.    DAVIS  ▼,  GALE.    01  Anu  Dee.  554. 

Water  Rights. — ^An  adverse  possession  and  user  of  water  for  five 
years,  continuously  and  uninterruptedly,  with  the  knowledge  of  and  to 
the  injury  of  the  true  owner,  will  bar  his  rights,  p.  35. 

Cited  in  Cox  v.  Clough,  70  Cal.  347,  but  the  court  held  that  a  mere 
daim  of  a  right  to  the  use  and  enjoyment  of  water,  however  long  con- 
tinued, will  not  ripen  into  an  easement.  Approved  in  Gallaher  v.  Monte- 
dto  eta  W.  Co.,  101  CaL  244.  Cited  85  Am.  Dec  151,  note. 

Same. — A  change  in  the  place  or  character  of  use  will  not  affect  tlw 
right  of  the  appropriator,  p.  34. 

The  rule  limited  in  Ramelli  v.  Irish,  96  Cal.  217,  the  court  holding 
that  such  change  must  not  injuriously  affect  rights  of  others.  The 
same  limitation  was  made  in  Hargreave  v.  Cook,  108  CaL  80,  and  In 
Santa  Paula  Water  Works  v.  Peralta,  113  Cal.  43,  45.  The  leading  case 
was  criticised  in  Fuller  v.  Swan  R.  P.  M.  Co.,  12  Colo.  17,  19,  and  in 
Strickler  v.  Colorado  Springs,  16  Colo.  68,  25  Am.  St.  Rep.  248,  say&g 
that  Davis  v.  jQale  stands  alone  in  not  making  this  limitation.  In  Wyatt 
v.  Larimer  etc  Cio.,  1  Colo.  App.  418,  the  court  incorrectly  states  that 
the  leading  case  was  approved  in  Fuller  v.  Swan.  12  Colo.  17.   Lead- 


KotM  on  California  Reported 


S2  GaL  36«39 


I  in  Woolman  v.  Garringer,  1  Mont.  543,  and  in  Meaglier 

II  Mont.  390.  Cited  in  OwrtiB  ▼.  La  Grange  Water  Co., 
t  declared  not  in  point.  Approved  in  Wilmer  t.  Sim- 
10;  50  Am.  St.  Rep.  691.  In  Last  Cliance  Min.  Co.  v. 
.  M.  &  C.  Co.,  49  Fed.  Rep.  433,  it  was  held  that  one  who 
ter  to  be  used  at  a  specified  place  for  operating  ma- 
:er  so  using  returns  it  to  its  original  channel,  cannot 
e  of  use  to  the  damage  of  a  subsequent  appropriator 
the  stream.  Cited  in  Southside  Imp.  Co.  t.  Burson,  147 
on-riparian  owner  who  has  by  diversion  appropriated 
r  of  water  for  irrigation,  b«ing  limited  to  amount  so 
I  need  of  surploa  for  further  irrigation  does  not  affect 
lent  appropriator  of  surplus;  Mitchell  v.  Canal  etc.  Co., 
the  point  that  "appropriation,  use,  and  nonuse  are  the 
it";  Hewitt  v.  Story,  64  Eed.  Rep.  516;  50  Am.  St  R«p. 
m.  J>ec.  280,  281,  282,  ^dended  note;  68  Am.  Dee.  MO; 
);  8  AnL  St.  Rep.  #16$  3  Am.  BL  Bep.  797;  8  Am.  St. 
0  Am.  St.  Rep.  614. 

—The  fact  that  water  was  appropriated  for  a  special 
[le  purpose  had  been  accomplished,  and  that  the  ditch 
)ned  for  two  years,  is  sufficient  proof  for  a  jury  to  And 
;,  p.  35. 

an  V.  HunnewiH,  93  Cal.  5^0,  to  the  point  that  the  prior 
es  all  his  r^hts  by  abandonment;  New  Mercer  Ditch  Co. 
tg,  21  Colo.  365;  and  Jones  v.  Van  Rochove,  103  Mich, 
Big  Four  lifin.  Co.,  39  Or.  122,  where  an  owner  Of  min- 
itch  became  financially  involved,  left  premises  and  al- 
io be  >sold  for  tacee,  wnd  made  no  attempt  to  olaim  or 
teen  years,  intention  to  abandon  H  is  eontAvaswely  es- 
lied  to  in  Dmik^  w.  ▲dasi,  102  IlL  B02,  as  la  ease  .which 
it^cter  «tf  psoperty  in  water  in  Paei^  States.  Cited  lin 
c  AOa,  ^hfiie  tthe  efleoi  of  nonipaar  ii  ^is<niiised. 
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PEOPLE  w.  BBAMBKL 

loffltfqr^-wlji  indklmnit  Is  iWtSMad  df  H  mIimiiIIm  JQm 
in  the  iMiguage  of  the  statute,  p.  38. 
well  V.  State,  43  Ark.  949;  followed  in  People  t.  Jacob 
};  People  v.  Lswis,  61  Cal.  86&;  People  ▼.  Bums,  48  CaL 
i  V.  Ward,  110  Cal.  372,  where  the  court  held  that  this 
icable  in  a  case  where  "particnlar  eiroumatanees  are  nee- 
itute  a  complete  offense."  However,  the  court  did  not 
B  the  leading  case,  but  decided  for  the  defendant  on  the 
\  offense  was  not  charged  in  the  language  of  the  statute, 
i  in  Territory  of  Mont.  v.  Duncan,  5  Mont.  484,  as  hold- 
i  to  mention  the  name  of  the  intended  felony,  as  laro- 


so 
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eny."  Cited  in  United  States  t.  Cannon,  4  Utah,  130;  87  Aai.  Dec.  1 
note;  2  Am.  St  Rep.  301,  note. 

Conviction  for  Burglary  may  be  had  although  no  laroeny  ib  Bh.o\ 
p.  38. 

Cited  in  People  t.  McFarlane,  138  Cal.  484,  noted  under  People 
Gamett,  29  Cal.  622. 

General  Citation.— Bamhart  t.  State,  154  Ind.  178. 

82  CaL  40-48.   PEOPLE  v.  ASCEO. 

The  court  may  of  its  own  motion  reject  or  excuse  a  juror  and 
action  will  not  be  reviewed,  in  the  absence  of  a  clear  abuse  of  d 
cretion,  p.  47. 

Cited  in  People  v.  Amaya,  134  CaL  535,  on  point  that  allowance 
challenge  for  implied  bias  is  not  subject  of  an  exception;  People 
Manahan,  32  Cal.  72,  where  the  court  said  that  a  defendant  has 
vested  right  to  a  trial  by  a  particular  jury  or  jurymen.  In  People 
Murray,  85  Cal.  356,  it  was  decided  that,  if  a  jury  is  dismissed,  it  mv 
be  presumed,  in  the  absence  of  anything  to  the  oontrary,  that  the  i 
tion  of  the  court  was  correct.  A  defendant  has  no  absolute  right  und 
the  law  to  have  the  first  juror  called,  to  be  examined,  before  he  is  i 
quired  to  proceed;  People  v.  Collins,  105  CaL  511,  citing  leading  caj 
The  rule  of  the  leading  case  cited  and  applied  in  People  v.  Durrant,  1 
CaL  199;  State  v.  Larkin,  11  Nev.  326;  and  State  v.  La  Croix,  8  S.  Da 
374.  The  rule' was  qualified  in  Stratton  v.  People,  5  Colo.  279,  holdii 
it  inapplicable  ''when  there  was  a  challenge  for  cause  and  a  judgmei 
upon  the  challenge." 

Jttry.--Court  may  excuse  juror  because  of  inability  to  understai 
the  English  language,  p^  47. 

Cited  to  the  same  point  in  Town  of  Trinidad  v.  Simpson,  6  Colo.  7j 
and  Sutton  v.  Fox,  55  Wis.  537;  42  Am.  Rep.  747.  The  general  subje 
Is  discussed  in  25  Am.  Rep.  731,  note,  and  1  Am.  St.  Rep.  510,  520,  521. 

82  CaL  48-49.  IN  THE  MATTER  OF  BROWN. 

Commitment  to  State  Prison. — No  other  warrant  or  authority  for  tl 
detention  of  a  prisoner  ii  required  than  a  certified  copy  of  the  jud{ 
ment  rendered  agaixist  him,  p.  49. 

Followed  in  Ex  parte  Ahem,  103  Cal.  414. 

82  Cal.  49-65.  BLAIR  ▼.  HAMILTON. 

Evidence. — ^A  justice  docket  is  onl^  primary  evidence,  and  its  omii 
sions  may  be  supplied  from  other  sources  when  necessary,  p.  55. 

Affirmed  in  Jolley  v.  Foltz,  34  Cal.  328. 
,  OertioraxL — ^A  writ  of  review  extends  to  the  whole  of  the  record  be 
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the  evidence  when  necessary  to  establish  jurisdictionktl 


le  same  point  in  In  ra  Irrigation  District,  92  Cal.  335;  27 
.  134;  Wulff  V.  Superior  Court,  110  Cal.  216;  52  Am.  St. 
i  Schwarz  v.  Superior  Court,  111  Cal.  112;  Stumpff  v. 
i1.  368,  quoting  In  re  Madera  etc  Dist.,  92  Cal.  335;  Borch- 
irisors,  144  Cal.  14,  16,  noted  under  Lowe  v.  Alexander,  16 
In  re  Dance,  2  N.  Dak.  191,  33  Am.  St.  Rep.  772,  the  coul-t 
i  necessary  presumption  arising  from  a  record  cannot  be 
by  parol  evidence;  the  iMding  case  wai  distinguished  ^n 
tiat  there  was  no  effect  made  in  that  caae  to  contradiot  the 
itter  resting  in  paroL 

id. — A  party  who  excepts  to  the  sufficiency  of  luretiet  on 
ad,  may  waive  their  justification,  p.  63. 

0,  as  upholding  this  principle  in  Murdock  t.  Brooks,  38 
«d  in  Bank  of  Escondido  v.  Superior  Court,  106  Cal.  46,  47, 
R.  Co.  T.  Placer  Co.,  82  CaL  686,  in  the  dissenting  opinion 

1,  J.,  and  Carrey,  J.,  and  also  in  the  dissenting  opinion  of 
Iges  in  the  same  case  again,  S4  Oal.  862;  State  t.  District 
nt  466,  74  Am.  St.  Rep.  621,  noted  under  People  ▼.  Shiriey, 


,  HILL  T.  6RI0SBY.  8.  G.  86  OaL  666. 

lien. — ^The  yendor  of  real  estate  haa  a  Uen  for  the  unpaid 
ney,  but  cannot  take  out  an  attachment  while  such  'lien 
tree,  pp.  68,  69. 

A  Porter  ▼.  Brooka,  86  CaL  202,  208,  in  that  the  vendor's 
of  a  fixed  and  determinate  character  and  capable  of  being 
h  certainty;  the  leading  case  was  distinguished  on  the 
the  vendor  there  had  not  conveyed  the  land  and  therefore 
and  indefeasible  legal  right,  while  in  Porter  v.  Brooks, 
ad  had  not  only  been  conveyed  to  vendee  but  had  also  been 
rd  party.  Cited  in  Wigmore  v.  Buell,  122  CaL  148,  but  held 
to  proceedings  under  Stats.  1877-78,  p.  176;  Tripp  v. 
lL  91,  to  the  point  that  vendor's  lien  attaches  to  the  land 
kB  been  conveyed  to  the  vendee,  or  is  only  contracted  to 
56  Am.  Dec.  326,  note;  81  Am.  Deo.  166,  note;  apd  4  Am. 
note. 

nother  State. — ^In  the  absence  of  proof,  the  presumption  is 
I  of  another  state  are  the  same  as  those  of  this  state,  p.  60. 
n  Marsters  v.  Lash,  61  CaL  624;  Mortimer  v.  Mardner, 
Palmer  v.  Atchison  etc  R.  R.  Co.,  101  CaL  196;  Wicker- 
iston,  104  Cal.  411;  43  Am.  St.  Rep.  119;  Dodge  v.  Coffin, 
in  dissenting  opinion;  Thomas  v.  Pendleton,  1  S.  Dak.  168; 


C 
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3d  Jim.  St.  Rep.  728;  and  Muer  ▼.  Chicago  etc  Rj'.  Co,,  6  8.  Dak.  674; 
49  Am.  St.  Rep.  900;  Gunderson  v,  Gundenon,  25  Wash.  463,  noted 
under  Hickman  ▼.  Alpaugh^  21  CaL  226. 

82  CaL  60-64.  PEOPLE  y.  JIM  XL 

Indictment  for  Laioeny.— If  an  indictment  for  stealmg  monc^  fails 
to  describe  the  mon^  with  sufficient  particularity,  the  objection  should 
be  taken  1^  demnrrer,  and  if  not  «o  taken,  is  waived,  p.  62. 

Qasiiifled  in  People  y.  Cos,  40  CaL  277,  where  the  court  refenring  to 
4he  ileadixig  ease  declared:  '*I  apprehend  that  the  omission  to  state  any 
deseriptien  or  chafmcter  whatevier  of  the  money  is  a  fatal  objection 
whenever  presented  during  the  progress  of  the  trial."  PrincipiU  case 
cited  in  People  v.  Vallarino,  66  Cal.  230,  to  the  point  that  it  is  only  a 
want  of  jurisdiction,  or  a  failure  to  state  facts  which  constitute  a  pub- 
lic offense,  that  may  be  taken  advanti^e  of  at  any  time  in  the  course 
of  criminal  proceedings. 

Confession  of  Crinie.-^Gonf essions  which  are  entirely  voluntary  when 
made  are  Sidmissible  in  evidextce,  p.  63. 

ated  «n  Oofiee  y.  State,  25  F]a.  5U,  512$  ;23  Angu  St.  Rep.  59Sk,  583; 
aitft/K  MB4SL  Rep.  244,  where  frincifM^  cuMe  is  eited  to  the  foint  that 
it  is  the  province  of  the  court  to  determine  whether  or  not  a  conlession 
is  admissible;  also  in  same  note,  p.  250,  stating  that  where  improper 
influences  had  been  exerted,  Ji)ut  hadentiwly  ceased  to  9gie»»te  beloie 
the  subsequent  confession  was  made,  it  is  admissible. 

/Indictm»nt.— If  «  defendant  is  indicted  under  a  wroii|g  name,  his  .tens 
name  may  be  substituted  and  subsequent  .proceedings  Jbad  tundor  ths 
true  name,  p.  64. 

Cited  in,State.y.,fiiinis,  8  JStiv.  256,  to  the  jtoint  that  *  defendant  issn- 
n0t  ,cofl^lain  becanse  the  joourt  tsied  rhim  under  a  wro^  name,  when 
he  refused  upon  request  to  |^ve  his  true  name. 

32  <2aL  66-68.  BOWERS  v.  SONQHA  COUIITY. 

iCdaitrtirtion  #f  .S(lLcti^Xecialatiiie^<-if  en  net  antkprim,  erapo— «, 
andimAkeslit  the  dtfify  ctf  a  heaiid  of  enperriaoni'tottonikiaflfederA'PMip^ 
ittwiUrnei  iM^eelHitnied  as  nuwdatery, 'p.  418. 

i^ppfefVefl-in^tositer'y.  Cfldusa  Connty,  58  OsL  278.  Cited  Indianapolis 
><j«e.  ^  fi.  Co.  ir.  rHorst,  "93  V.^^01. 

82  CaL  68-73.  PEOPLE  y.  JAANAHAH. 

Qrasd  Jiiiy.r^If  three  'memhem  of  a  grand  Jniy  iMye  fomed  an 
opinion  as  to  the  :giiilt  of  one  of  the  persons  in  custody,  and  an 
challenged 'by  hkn  for  .that  reason,  the  oourt  may  jdirect  the  jway  to 
(pass  on  ail  the  other  cases  except  that  of  the  challenger,  and  sunjMA  a 
l^cial. grand  jury  to. pass  on  his  case,  p.  72. 
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t  established  rule  in  People  v,  Southwell,  46  CM.  188; 
te,  16  Neb.  331,  where  the  oourt  held  that  grand  jurors, 
rs,  should  be  free  from  bias  or  prejudice  affecting  their 
[  in  People  ▼.  Amaya,  134  OaL  6dS,  noted  undMr  People  t. 
40;  note,  80  Am.  Dec  369. 

sevttia  may  teaiify  to  aitempls  Sff  defendant  before  iSmm 

Btment,  p.  78. 

pla  T.  MaAlwirm  189.0U.  881^  ateittinf  tffiflknoa  of  pri«r 

ITM. 

PBNDBGAST  t.  KNOX. 

ne  lies  from  on  order  striking  out  a  statement,  on  motion 
p.  75. 

vey  V.  Gambert,  32  CaL  305.  Overruled  in  Galderwood  t. 
.  13.  Beferred  to  in  Clark  t.  Gonn,  2  Mont.  538,  but  waa 
the  oourt  relying  upon  Galderwood  ▼.  Peyser,  supnk 

-U  is  legular  to  strike  ov^  a  stsfbenent  on  sotikm  for  bbw 

s  been  improperly  fiM  ont  of  time,  pir  76. 

BflDtingi  opinion,  oi  Svwyev,  J.,  is  QhlTcry  y.  Gambert^  81' 

ulionfe-<:»ted  in  S^anagel  v.  IMlinger,  84  (M)  48»,  to  tike 
notion  for  a  new  trial  may  be  made  bef oie  or  after  Jli4f^ 


r     )« 


CONGBS  y.  6ILMES. 

t  to  Office  is  not  complete  until  the  certificate  of  appoint- 
i*  made  out,  sealed,  and  signed,  pp.  79,  80. 
s  y.  Perkins,  85  Cal.  513,  in  which  it  was  held  that  the 
if  a  member  of  the  state  board  of  agriculture  became  ef- 
Eihe  firsuance  of  the  commission.  In  People  y.  Tyrrell,  87 
90urt  decided  that  in  the  matter  of  an  executive  appoint- 
9  consent  of  the  senate,  tile  issuance  of  a  commission  is  a 
wintment.  It  was  held  in  Woodward  v.  Fruit  vale  Sanitary 
568,  that  in  the  case  of  an  election  by  the  people  the  issu- 
nission  is  merely  a  ministerial  act,  and  not  as  in  the  case 
ment  a  pavt  of  the  aet  to  be  done;  Attorney  General  v. 
Bfieh.  782,  86  Am.  St.  Bap.  67a,  snataining  right  of  senate 
consent  to  governor's  appointment  at  same  se8sion<  and 
r  action  thereon.  Referred  to  in  Coogan  v.  Barbomr,  68 
)9,  97;  55  Am.  Rep.  69,  71;  State  v.  Crawford,  28  Fla.  496; 
v.  Van  Buskirk,  40  N.  J.  L.  470. 

ervisors,  in  filling  vacaneies,  appoint  to  office;  they  do  not 
ickersham  y.  Brittan,  93  CaL  38,  as  to  the  distinction  ba- 
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tw«en  election  and  appointment;   State  y.  Compson,  84  Or.  32,  noted 
under  People  v.  Langdon,  8  Cal.  1. 

32  Gal.  80-82.  PBOPLE  ▼.  JONES. 

Evidence  in  criminal  case  is  not  admissible  to  sliow  that  defendant 
bad  been  engaged  in  plans  for  the  commission  of  another  crime,  p.  82. 

So  held  in  People  ▼.  Sanders,  114  CaL  230,  the  court  saying,  "it  would 
subject  defendant  to  unjust  suspicion  and  discredit  if  admitted." 

32  Cal.  82-91.  CORCORAN  y.  DOLL. 

Promissory  Note^ — ^If  suit  is  brought  on  a  note  held  by  and  payable  to 
an  administrator,  evidence  is  not  admissible  to  prove  the  administrator 
not  to  be  real  party  in  interest,  p.  90. 

Cited  as  being  the  correct  rule  in  Wedderspoon  v.  Rogers,  32  CaL  574; 
Walker  v.  McCusker,  71  Cal.  598,  where  court  applied  it  in  the  case  of 
a  purchase  of  real  property  by  trustee  of  express  trust,  holding  that 
troatee  could  eue  a  tenant  in  possession  of  the  property  in  his  own 
name;  and  Bank  of  Shasta  y.  Boyd,  99  Cal.  606,  where  it  was  held  that 
an  allegation  that  plaintiff  was  the  owner  of  a  note,  tendered  no 
material  issue. 

.  Interest. — ^Judgment  by  default  may  include  interest  on  note  fn  suit 
at  contract  rate,  p.  88. 

Cited  in  Richardson  y.  Diss,  127  Cal.  59,  holding  contract  rate,  pay- 
able on  note  included  in  probate  claim  against  solvent  estate. 

Judgment. — ^Where  the  judgment  is  after  trial  any  relief  may  be 
granted,  which  is  within  the  issue,  even  if  not  included  in  the  prayer 
of  the  complaint,  p.  88. 

Cited  to  the  same  point  in  dissenting  opinion  N.  C.  &  S.  C.  Co.  v. 
Kidd,  37  Cal.  324;  Shaw  v.  Rigby,  84  Ind.  379;  43  Am.  Rep.  100;  and 
Union  Institution  for  Savings  v.  Boston,  129  Mass.  91,  37  Am.  Rep.  310, 
to  the  point  that  a  holder  of  a  promissory  note  is  entitled  to  the  con- 
tract rate  of  interest,  not  only  until  maturity,  but  until  note  is  paid  or 
judgment  rendered.  Followed  in  Fox  v.  Ins.  Co.,  31  W.  Va.  377;  Rhemke 
V.  Clinton,  2  Utah,  237;  and  note  87  Am.  Deo.  128. 

Parties  to  an  Action. — ^If  a  promissory  note  is  the  separate  property 
of  wife,  she  may  sue  alone  or  join  with  husband,  p.  90. 

Cited  Spargur  v.  Heard,  90  Oal.  227;  and  Reinheimer  v.  Carter,  31 
Ohio  St.  584. 

Alterations. — Where  a  printed  form  of  promissory  note  is  used,  and 
an  alteration  is  made  only  as  to  printed  matter,  the  presumption  is,  it 
was  made  prior  to  the  execution  of  the  note,  p.  89. 

Cited,  Bank  of  Cass  County  v.  Morrison,  17  Neb.  344,  52  AnL  Rep.  419, 
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doubted  the  wisdom  of  the  rule,  and  held  it  better  to 
stand  upon  its  own  merits. 

an  unverified  complaint  contains  a  copy  of  note,  and 
ies  its  execution,  but  is  not  sworn  to,  the  note  is  ad- 
'.  proof  of  genuineness  of  signature,  p.  88. 
W.  W.  Stage  Co.,  1  Idaho,  380;  County  y.  Barth,  177 
under  Horn  t.  Watre  Co.,  13  Cal.  02. 

BOPLB  T.  MARTIN. 

kn  indictment  which  charges  an  offense  in  the  language 
I  sufficient,  p.  92. 

pie  ▼.  Burke,  34  CuL  663;  People  t.  Lewis,  61  Oal.  366; 
>n,  68  Cal.  436;  and  United  States  y.  Cannon,  4  Utah, 

m,  in  criminal  ease,  will  not  be  reyiewed  unless  reoord 
i  exceptions,  or  «  oorrect  statement  of  faots^  signed  by 

y.  Tetherow,  40  CaL  287,  where  the  eourt  affirmed  this 
E'admia,  42  CaL  688;  sad  People  y.  Clark,  84  (ML  881. 

I  Am.  Deo.  660.  BLUMBNBERO  y.  MYERS. 
i  a  tenant  takes  a  reoeipt  from  a  landlord,  specifyiiig 
ngth  of  term,  to  commence  on  the  expiration  of  an  old 
will  be  for  the  time  epeeifled  in  the  receipt,  pp.  96,  97. 
1^  y.  Elkus,  45  CaL  159,  160;  Hurd  y.  WhiUett,  4  Cola 
ig  the  rule  that  the  reseryation  of  rent  and  its  pay- 
leriods  is  one  of  the  principal  criterions  to  determine  the 
rm;  Bright  y.  McQuat,  40  Ind.  526,  where  the  principal 
to  be  fuUy  sustained  by  authority;  Fall  y.  Moore,  45 
n  Am.  Deo.  565,  note. 

lessee  sublets  for  the  entire  term  of  his  lease,  no  rl|^ 
\  in  him,  p.  95. 

»n  y.  Chicago  etc.  Storage  Co.,  129  111.  328,  16  AnL  St. 
point  that  there  is  no  priyity  of  estate  between  lessee 
er  such  lessee  has  diyested  himself  of  his  entire  term; 
8,  47  Minn.  193;  and  St.  Louis  R.  R.  Co.  y.  St  Louis  eta 

Holds  Oyer  without  express  agreement  a  new  tenant 
kplication  and  is  subject  to  the  terms  of  the  preyioue 

Bu  V.  Atwood,  67  Vt.  294;  Fields  y.  Mott,  9  N.  Dak.  623, 
>  securing  rent  not  to  coyer  such  holding  oyer.  Refened 
lote  91  Am.  Dec.  563,  564;  33  Am.  St.  Rep.  190,  noiea 
Rep.  461. 
al.  Rep.— 102 
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32  Oal.  98-100.  PEOPLE  v.  McCREA, 

Evidence. — Statements  of  a  person  robbed,  made  to  a  third  party,  d4 
scribing  the  criminal,  are  hearsay,  p.  100. 

Affirmed  in  People  v.  McLaughlin,  44  Cal.  43d. 

Statements  of  person  injured,  whether  living  or  dead,  are  not  ev; 
d^ence  either  for  or  against  the  accused;  Shields  v.  State,  149  Ind.  4(V 
where  the  rule  was  applied  in  a  prosecution  for  the  crime  of  nuii 
slaughter. 

Admissions  and  Confessions  of  one  charged  with  crime  may  be  im 
plied  from  acquiescence  in  statements  of  others,  p.  100. 

Cited  in  People  v.  Amaya,  134  Cal.  536,  holding  evidence  of  sileno 
under  charge  of  guilt  admissible;  People  v.  Morton,  139  Cal  723^  bu 
holding  certain  cross-examination  of  defendant  improper;  State  t 
Snowden,  23  Utah,  330,  admitting  complaint  in  divoroe  suit  and  oonseni 
to  default  thereon  by  defendant  in  prosecution  for  adultery;  People  v 
Ah  Tute,  53  CaL  (514,  where  the  court  held  '^hat  such  statements  wen 
admissible  not  as  evidence  of  the  truth,  but  simply  to  show*  the  aetiox 
of  the  defendant  tinder  the  drcumstanoes'';  People  v.  Ah  Ynie,  54  Cal 
90,  where  the  court  limits  the  rtde  by  holding  tiiat  it  was  evidenoi 
.  against  the  defendant  only  to  the  extent  it  was  admitted  by  him  ii 
word  or  conduct.  Leading  case  distinguished  in  People  v.  Lduie  FoO,  IIS 
Oil.  24.  Cited  as  an  snthority^  in  Smith  v.  Whfttier,  96  Cal.  294;  PMrpk 
T.  Mallon,  103  CaL  514;  Adterson  v.  People-,  124'  HL  578^  079;  and'  Stati 
v.  Walker,  78  Mb.  3881 

82  Cal.  102-105.   WILKIKSON  y.  PARROTT. 

HmmAgtB. — ^In  an  action'  for  damages  caused  hf  ths  bite  of  a  dog^  tt 
is  suffiekni  to  prove  that  the  defendant  kept  the  dog,  p,  104. 

Cited  in  Baker  v.  Kinsey,  38  (M,  984,  btit  distiUgniiBhed  ttim-  the  lead- 
ing case  on  the  ground  of  a  difference  in  the  f aote.  Aifirmed'  In  EobiawA 
y.  M^ino,  &  Wash.  430,  28  Am.  St.  Rep.  53. 

Instructions  must  be  excepted  to,  in  ord^  that  ap^peUant  may  take 
advantage  of  errors^  p.  105. 

Cited,  Williams  v.  Southern  Pacifie  R.  R.  Co.,  110  CaL  482,  where  cowt 
held  that  appellant  must  be  deemed  to  have  consented  to  instruetioBS, 
unless  he  excepted  to  them.  Approved  in  Fielke  v.  Chieago  etc  R.  R.  Co., 
6  Dak.  Ter.  448. 

Judgment  will  not  be  reversed  on  the  ground  that  the  veidiet  Is  eon* 
tnry  to  the  evidence,  if  the  evidence  is  oonflieting,  p.  106. 

Affirmed  in  Lehi  Irrigation  Co.  v.  Utah,  330;  and  in  Nelson  v.  R^ 
Transit  Co.,  10  Utah,  199. 

Cefltinnance.— Good  cause  must  be  shown  before  the  court  will  grani 
a  continuance  because  of  the  absence  of  a  party,  p.  108. 

ated  in  74  Am.  Dec.  141,  149. 
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WSTHSSBBE  T.  DinffN . 

eross-^xammation,  testimony  not  tending  to  reliut  any 
I  direct  ezamination  is  properly  excluded,  p.  108. 
▼.  Freneh,  1  Aris.  Ter.  136,  but  the  eourf  qualified  the 
that  an  ''adverse  witness  may  be  fully  cross-examined 
I  pertinent  to  the  case  of  the  party  calling  him,  except 
I  Buckley  v.  Buckley,  12  Nev.  441,  the  rule  of  the  lead- 
»  limited,  by  the  court's  decla,ring  "that  the  cross-ex- 
to  be  allowed  a  free  range  within  the  subject  matter 
in  chief." 

is  unnecessary  i^  a  t|ix  4eed  to  state  in  what  manner 
[  leyied  kxt  the  rate  of  taxation,  p.  107. 
B  ▼.  Ducasse,  119  CaL  684,  where  the  court  held  it  nn- 
te  in  a  tax  deed  the  mode  of  offering  the  land  for  sale, 
id  is  prima  facie  evidence  that  the  property  was  sold  as 
w,  if  the  provisions  of  the  Political  Code  of  CaUfomia, 
r85,  and  3786  be  complied  with.  Cited  also  in  4  Am. 
e. 

n  will  be  taken  by  the  court  as  to  who  fills  the  vari- 
ts  and  of  the  genuineness  of  their  signatures,  p.  108. 
ten  y.  Brown,  164  Mms.  106,  whe^  the  court  held  that 
veuld  be  taken  of  the  signyd^uve  ^  a  notary  public; 
\  Wmamh  6  Mont.  387,  389;  Winobell  v.  McKenzie, 
ard  V.  Carson  Wood  Co.,  13  Nev.  67,  where  the  coiurt 
>urU  of  one  flt&,te  will  net  take  judieial  potipe  of  the 
offieexs  fff  another  state.  General  subject  discus^  \n 
f  193,  note;  and  in  extended  note^  89  Am.  Dee.  683,  686, 
apal  case  is  cited. 


REED  V.  CALDESWOOD. 

to  Quiet  Title,  possession  in  plaintiff  is  neoesfaipy,  Jbut 

low  it  was  acquired,  p.  110. 

ippi  y.  Leet,  19  C^Iq.  263,  and  In  Scorpion  EL  H.  Go.  v. 

r.  378. 

action  to  quiet  title,  a  judgment  for  plaintiff  is  a  |)ar 

tigation  on  the  same  subject  matter,  p.  111. 

,na  etc  R.  B.  Co.  y.  Allen,  H8  Ind.  688;  Dayis  w.  Lea- 

B;  aaid  in  Burtoa  v.  Hama,  37  Ved.  B<Bp.  742. 

junction  in  an  action  to  quiet  title  doer  net  yiuiiuie 

availing  himself  of  an  after-acquired  'title,  p.  111. 

>nsin  y.  Torinus,  128  Minn.  181,  where  the  oomrt 'general- 

,  by  asserting  that  a  former  adjudication  never 

ights;  and  in  Whitney  v.  Nelson,  SS  Wis.  385. 
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32  Cal.  11M31.    FOX  ▼.  MmOR.    B.  C.  91  Am.  Dec.  566. 

At  Common  Law,  King,  as  parens  patria,  was  considered  to  l 
care  of  all  persons  who  were  nnable  to  take  cai^  of  themselves,  p. 

Approved  in  Richardson's  Guardianship,  39  Or.  249,  county  eou 
while  exercising  probate  jurisdiction,  cannot  correct  settled  aooounti 
guardians. 

Judgment. — ^In  an  action  on  a  bond,  conUuning  a  promise  to  pay 
lawful  money  of  the  United  States,  judgment  must  be  rendered 
money  generally,  according  to  the  bond,  p.  120. 

Followed  in  Mendocino  Co.  v.  Morris,  32  CaL  149.  Cited  in  disse 
ing  opinion  in  same  case,  pp.  150,  151,  152,  and  153,  where  the  r 
was  denied.    Authorities  on  this  point  collected,  note,  87  Am.  Dec  1 

Guardijin. — ^A  guardian  cannot  sue  in  his  own  name,  but  the  act 
muAt  be  brought  in  the  name  of  "the  infant  by  Ms  guardian,"  p.  1 

Approved  in  Dennison  v.  Wlllcut,  3  Idaho,  798,  following  rule;  ^ 
son  y.  Wilson,  36  Cal.  451,  96  Am.  Dec.  195;  Earr  v.  Parks,  44  QaL  i 
Emerio  v.  Alvarado,  64  CaL  593;  Justice  v.  Ott,  87  CaL  531,  where  1 
oourt  held  that  an  action  could  not  be  commenced  against  a  guardj 
when  the  ward  was  the  real  party  in  interest;  O'Shea  ▼.  Wilkin* 
95  CaL  457,  and  Dixon  v.  Cardoso,  106  Cal.  507,  508,  in  which  the  ooi 
refused  to  dismiss  an  action  where  it  was  brought  in  guardian's  nai 
saying  that  ^the  order  substituting  the  guardian  m  plaintiff  wss 
roneous,  but  was  not  intended  as  a  dismissal  of  the  action  as  to  i 
incompetent." 

Referred  to 'in  Estate  of  Callaghan,  119  CaL  577.  Gited  in  Newt 
T.  Nutt,  58  N.  H.  601;  and  G.  C.  &  S.  F.  By.  Co.  y.  Styron,  2  Posey,  8 

Sureties. — ^Whatever  binds  the  guardian  binds  the  sureties,  p.  120 

Cited,  Brodrib  v.  Brodrib,  56  CaL  565;  Moore  v.  Earl,  91  CaL  62 

and  Treweek  v.  Howard,  105  CaL  445,  holding  that  a  decree  of  distril 

tion  binds  both  the  executor  and  his  sureties.    Referred  to  in  85  A 

Dec  131,  note. 

A  Guardian  cannot  question  the  validity  of  his  appointment  or  de 
the  jurisdiction  of  the  probate  courts  that  appointed  him,  p.  119. 

Cited,  Moore  y.  Earl,  91  CaL  636;  and  in  Coleman  v.  Farrar,  112  H 
80. 

32  CaL  131-139.    MULFORD  y.  ESTUDILLO.    &  C.  23  CkiL  94. 

Pleadings.— Where  the  ultimate  faet  it  admitted,  probative  fa( 
teading  to  establish,  modify,  or  overcome  it,  are  not  proper  subjec 
tor  Judicial  action,  p.  138. 

ated,  HaU  v.  Polack,  42  Cal.  225,  to  the  point  that  all  evidence  oo 
trary  to  the  admissionB  of  the  pleadings  should  be  disregarded;  L 
lienthal  y.  Aaderaon,  1  Idaho,  678;  and  in  Wulf  y.  Manuel,  9  Moi 
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it  was  held  "defendant  could  not  stulify  his  own  pleadings 
for  a  nonsuit,  when  to  do  so,  he  would  be  obliged  to  declare 
of  his  own  pleadings. 

—Idem. — If  the  plaintiff  admits  on  the  pleadings  facts  show- 
[  no  cause  of  action,  the  court  may  order  judgment  for  the 
on  the  pleadings,  p.  136. 

Harris  v.  Harris,  9  Colo.  App.  215,  holding  that  unless  there 

ission  by  the  plaintiff  of  some  fact  that  renders  recovery 

or  the  claim  is  such  that  no  legal  recovery  could  be  had  if 

by  proof,  a  judgment  upon  the  pleadings  is  not  admissible. 

-If  the  issue  is  the  same,  the  decision  of  the  court  becomes 
the  case  on  a  second  appeal,  p.  137. 

M:lamation  Dist.  t.  Goldman,  65  Gal.  636.  Stated  to  be  the 
e  in  Sharon  v.  Sharon,  79  Cal.  663,  687,  but  the  ooort  did 
it  because  the  facts  on  the  second  appeal  differed  from  those 
Bt.  Affirmed  in  Davenport  v.  Kleinshmidt,  8  Mont.  481, 
issenting  opinion  in  Wright  y.  Carson  Water  Co.,  23  Nev. 

L — ^If  the  supreme  court  affirms  a  judgment  of  a  eiitoit 
w  judgment  rendered  by  ths  circuit  court  in  the  same  ease 
139. 

Brady  v.  Burke,  90  Cal.  4,  but  the  oourt  held  the  rule  inap- 
lere  the  supreme  oourt  did  not  acquire  jurisdiction  on  the 
from  a  superior  court;  Chafoin  t.  Rieh,  92  CaL  473,  in  whidi 
less  of  the  rule  is  admitted.  Referred  to  in  State  v.  Super- 
7  Wash.  236,  the  oourt  holding  that  under  the  statutes  of 
it  an  equity  case  tried  de  novo  by  the  supreme  oourt,  upon 
not  be  modified  by  a  superior  oourt 

—The  burden  is  on  defendant  to  prove  new  matter  alleged 

e,  p.  136. 

ilson  y.  CaUfomia  C.  R.  R.  Co.,  94  Cal.  172. 

L — ^The  levying  of  an  execution,  founded  upon  a  void  Judg- 
not  satisfy  a  valid  judgment  rendered  in  the  saaie  aetion, 


p 


to  in  Lindley  v.  Kelley,  42  Ind.  310,  where  the  court  held 
lO  difference  between  the  effect  of  a  levy  upon  personal  prop- 
yl estate;  Wood  v.  Conrad,  2  S.  Dak.  409,  where  a  distinction 
a  and  personal  property  was  recognized;  and  58  Am.  Dec 


Dase.— Decision  of  court  is  binding  on  second  appeal  as  to 
,  p.  139. 

9ayden  v.  Frederickson,  59  Neb.  145,  holding  rule  applicable 
ions  presented  by  the  re<:ord  and. necessarily  involved. 
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32  CaL  140-158  Notes  on  California  ReporU.  IK 

32  Cal.  140-144.    PEOPLE  T.  McGUIRE, 

New  County. — Tlie  creation  of  a  new  county  is  not  aocoufplishei 
until  its  boundaries  have  been  defined  and  a  local  government  provided 
p.  143. 

Cited  in  State  v.  Sutton,  8  Mo.  App.  403;  and  in  Priest  t.  Lawrenoe 
16  Mo.  App.  412;  Staie  v.  May  hew,  21  Mont.  97,  defining  creation  t>: 
county  under  local  statutes. 

Jnriadiotion.— Courts  of  old  county  have  jurisdiction  to  find  indict 
meiiis  before  the  actual  organization  of  new  county,  p.  144. 
Cited  in  extended  note,  85  Am.  Dec  101,  and  20  AnL  St  Rep.  680. 

82  Cal.  145-158.    MENDOCUIO  T.  MORRIS. 

Plea^ingv.— If  the  allegations  of  a  ooMplaint  are  inconsistent  witi 
aa  exhibit  annsKed,  the  complaint  is  good  unless  specially  demun«d 
to,  p.  MB. 

Cited  in  'Blasingame  y.  Home  Ins.  Cow,  75  CsL  637;  «ad  In  Pmroei 
V.  Pacific  Mut.  Life  Ins.  Co.,  66  Fed.  Rep.  254,  to  the  point,  that  undm 
the  -eirannstaiMies  specified  in  the  above  rule,  a  general  4emurrer  would 
■At  'be  «ustainad.    Referred  to  In  Palmer  v.  lAvigne,  104  CaL  33. 

Partiat.— An  action  on  an  official  bond,  where  the  maswy  (nimhftaitod 
^longed  to  the  oomty,  is  "preferly  brought  in  the  name  of  the  oomty, 
p.  146. 

Cited  in  People  ▼.  Haggin,  57  OaL  587,  wliera  it  ^wms  said  Umt  tiM 
real  paity  fai  interest  elioiild  bring  the  aetien;  and  In  Com.  t*  lAtiUB^gtr, 
3  Mont.  289. 

Offidal  Bond  of  county  officer  is  not  invalidated  bacaine  tippemwA  hj 
the  county  judge  instead  of  by  the  supervisors,  p.  148. 

Followed  in  People  v.  Huson,  78  Cal.  157,  where  the  general  lieglilne 
was  laid  down,  that  the  failure  of  the  proper  officers  to  appvov*  en 
official  bond  wiU  not  invalidate  it;  Holt  Co.  t.  Soott,  53  HUb.  IH,  «oted 
under  People  v.  Edwarda,  8  OaL  286;  Eldridge  v.  Knight,  11  N.  Dak. 
65^  on  i^MMal  from  justice's  court,  undertaking  on  appeal  need  not  be 
approved  and  filed  by  district  court  clerk  before  it  is  served  on  aiyiellee; 
Hofviranl  v.  Bums^  14  S.  Dak.  391,  holding  county  commissioners  cannot 
deolaie  vacant  office  of  state's  attorney  because  incumbent's  bond  not 
approved  fay  county  commissioners  where  attorney  had  been  duly  teleet- 
ed  and  performed  duties  for  fifteen  months  without  Objection,  and 
bond  had  been  approved  by  county  auditor;  16  Am.  Dec.  171,  note; 
ftnd  82  Am.  Dec.  762. 

AppeaL — A  copy  of  the  minutes  of  the  court,  kept  by  tha  derkp 
•houdd  not  be  inserted  in  a  transcript  on  appeal,  pu  148. 
Cited,  i^peMse  ▼.  BooU^  97  CaL  182. 
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32  GaL  lM-166 


-If  a  bond  oontains  no  promise  to  pay  ia  ooin,  JudgineBl 
rendered  in  money  generally,  p.  140. 
Am.  Dec.  571,  note. 


M).    GXHELLA  ¥1  RELTSiL 

he  time  for  taking  an  appeal  oommenoea  to  nm  on  the 
it  ii  reodared,  and  not  from  the  date  of  entry  in*  jndg- 
L  169. 

I  Wetherbee  v.  Dunn,  36  (M.  252.  Cited  in  Bell  y.  Staaoke, 
noted  nnder  Gray  t.  Palmer,  28  CaL  417;  Mentwr  v.  Davia, 
M,  holding  appeal  not  premature  under  local  statutes; 
right,  52  Cal.  410,  as  defining  *duly  renderod,"  to  mean 
io^  and  ordered  to  be  entered.  In  Trenoutli  ▼.  Fkrrington, 
it  was  held  that  the  time  for  appeal  begins  to  nm  wfUi 

judgment  and  not  upon  its  rendition.  The  oourt  dSstin- 
leading  case  on  a  ground  of  a  differenee  in  the  statute  of 
kpplicid>l»  to  each.  Refeired  to  in  Sharon  ▼.  Sharon,  0^ 
le  prindpal  rale  affirmed  in  In  re  Cook,  77  Cal.  225,  228,  11 

271,  273.  Cited  in  In  re  Rose,  80  OaL  100;  Chun  y.  Ress- 
K88,  28  Aa»  Stl  Rep.  407,  where  the  oourt  Hmit  the  doctrine 
Aat  under  the  Cdde  of  Civil  Procedure  there  can  be  no 
judgment,  when  findings  of  fact  are  required,  until  they 
d  fitod  with  the  derk;  Anderson  v.  IfitcheH,  58  hid.  505; 
iggarty,  198  Ind.  632;  Harmon  t.  Comstock  Co.,  0  Mdnt. 
point  that  a  judgment  is*  duly  rendered  when  it  is  duly 
■nd  ordeiwd  to  bs  entered;  Hagni>  t;  liiUer,  20  Nebt  KI2, 
lurt  say  the  ruls  is  founded  upon  season  but  wan  uanaoea* 
decision  of  the  leading  case;  and  Ki^g  v.  Higginai  3  Orag. 
point  that  entry  of  judgment  ki  the  judgment-book,  is  a 
irial  aet. 

I  lies  from  aa  osder»  ttrHiing  oui  statameoi  ob  maitsQ'  fbr 

160. 

pey  y.  Oambert,  32  Gal;  305.;  dark  r.  Qunn,  2  Mmt.  830, 
le  the  court  refused  to  follow  tha  iprtneipali  mis,  relying 
wood  v.  Peyser,  42  CaL  110,  where  the  leading  case  was 

this  points 

166:    PBOPLE  T.  SCHWARTZ. 

—Where  a  party  is  pEroceedsd  against  as  an  aossasery,  it 
indict  him  as  fiich,  than  as  principal,  p.  164. 
ame  point  in  People  v.  Valeneia^  43  Qal«  655.  w4iere  ii  was- 
cessory  should  be  charged  as  such  and  not  as  principal,*' 
le  v.  Outeveras,  48  Cal.  25,  the  court  refused  to  follow  the 
le  and  held  that  an  acoeasory  must  ba  tried  and  ponishedJ 


It 
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M  piindpal.  Tlie  rule  was  also  denied  in  State  v.  Ghapmmn,  6  Nev. 
331. 

Same. — ^Where  one  is  indicted  as  an  aocessory,  the  acts  of  the  de- 
fendant should  be  as  fully  stated  as  in  the  statute,  p.  164. 

Approved  in  People  t.  Campbell,  40  Gal.  142;  and  People  ▼.  Roselle, 
78CaL87,  88. 

An  Indictment  for  burning  an  insured  building,  with  an  intent  to 
defraud  an  insurance  company,  should  aver  that  the  company  is  m, 
corporation,  if  such  is  the  fact,  p.  165. 

ated  in  Emmonds  v.  State,  87  Ala.  14;  McGowan  y.  State,  58  Ark. 
18;  People  v.  Bogart,  36  Cal.  248;  People  v.  Henry,  77  Oal.  447,  where 
the  court  refused  to  apply  the  rule  in  a  case  of  burglary,  holding  it 
sufficient  to  allege  that  the  biulding  entered  was  owned  by  a  particoler 
''company,"  without  showing  the  company  to  be  a  corporation,  or  » 
partnership;  and  People  v.  Goggins,  80  Cal.  231,  where  the  court  refused 
to  follow  the  principal  rule;  People  y.  Leonard,  106  CaL  310,  to  tbe 
point  that  "if  the  indictment  avers  that  the  company  is  a  corporation, 
proof  of  the  existence  of  the  corporation  de  facto  will  support  the  aver- 
ment";  State  y.  Suppe,  60  Kan.  569,  applying  rule  to  information  for 
receiving  stolen  goods;  State  v.  Savage,  36  Or.  212,  on  point  that  onlj 
de  facto  existence  of  such  corporation  need  be  proved.  Bef erred  to  in 
Burke  y.  State,  34  Ohio  St.  81;  and  in  White  v.  SUte,  24  Texas  App. 
233,  5  Am.  St.  Rep.  880,  where  the  rule  of  the  leading  case  was  adopted. 
Cited  in  State  v.  Grant,  104  N.  C.  909,  to  the  point  that  proof  that  a 
corporation  was  acting  as  such  is  sufficient. 

Intent. — In  an  indictment  for  setting  fire  to  an  insured  buildings  it 
is  meoessaiy  to  allege  the  guilty  intent,  p.  164. 
Cated,  81  Am.  Dec  70,  74. 

32  G^  166.    HILL  y.  SMITH. 

Sipuian  Sights.— Where  several  persons  deteriorate  water,  fa^Jimo- 
tion  is  obtainable  against  any  one  or  more,  p.  167. 

Cited  in  Strobel  v.  Kerr  etc.  Co.,  164  N.  Y.  322,  79  Am.  St.  Bep.  661; 
granting  injunction  against  pollution  of  stream  under  facts  stated. 
2SL 
32  Cal.  168-170.    MAHLER  v.  NEWBAUR.    91  Am.  Dec.  571. 

Mortgage. — ^When  a  stranger  makes  a  tender  of  the  amount  due  on 
a  mortgage  debt,  the  creditor  must  be  informed  on  whose  behalf  it 
is  made,  or  the  tender  is  invalid,  p.  170. 

Incorrectly  cited  in  Ketchum  v.  Crippen,  37  CaL  226,  to  the  point 
that  a  "tender  made  after  law  day  has  the  same  effect  as  if  nuide  on 
law  day";  cited  in  Woodward  v.  Brown,  119  Cal.  303,  63  Am.  St.  Rep. 
123,  construing  Code  of  (^vil  Procedure,  section  1487,  and  effect  of 
mortgagee's  agreement  on  his  assignee;  77  Aul  Dec  478,  note. 
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2.    LE  SOT  T.  RASSETTS. 

-A  party  must  file  his  statement  within  five  days  after 
of  such  intention,  or  the  right  to  move  for  a  new  trial 
[72. 

»bell  V.  Jonee,  41  Cal.  518;  Bomheimer  v.  Baldwin,  42 
the  principal  case  was  distinguished  on  the  ground  of  a 
ween  a  failure  to  perfect  an  appeal  and  a  failure  to  file 
irithin  statutory  time;  and  Cooney  ▼.  Furlong,  66  Oal. 
int  that  a  party  oould  not  file  a  second  notioe  of  an  in- 
eaL 

S.    ABADIE  T.  CARRILLO. 

prior  to  the  amendment  of  section  20S  of  the  Prmetice 
er  to  the  complaint  was  filed,  and  the  judgment-roll  did 
le  action  of  the  court,  the  presumption  is  that  the  court 
,  p.  174. 
Carthy  y.  Tale,  89  Gal.  686;  Guthrie  t.  Phelaii»  8.  Idalw, 

Trowbridge,  20  Key.  118;  and  Byan  y.  Joiiis,  10  Utah, 

mts. — ^It  is  well  settled  that  the  oommon  counts  may  be 
-nia,  p.  175. 

^  Fulton  Ck>.,  31  Ark.  385;  Pavisich  y.  Bean,  48  CaL  365; 
i,  49  GaL  145;  De  La  Guerra  v.  NewhaU,  65  CkL  23,  the 
that  the  promise  to  pay,  alleged  in  the  common  counts 
being  a  conclusion  of  law,  need  no^  be  alleged  under  the 
.  Baldridge,  123  CaL  190,  holding  complaint  good  in  ab- 
rrer;  Quimby  y.  Lyon,  63  Oal.  395;  Pleasant  y.  Samuels, 
nd  Shade  y.  Sisson  M.  &  L.  Co.,  115  Oal.  368,  where  the 
I  In  the  principal  case  Is  doubted,  the.  court  suggesting 
sannot  be  ascertained  from  a  complaint  whether  plsintifF 
specific  contract  or  upon  an  implied  contract,  a  special 
mcertainty  would  be  upheld.  Oited  in  Sermon  y.  Vin- 
206,  as  being  a  well-established  rule  in  code  states;  and 
^.  y.  Eager,  57  Minn.  77,  47  Am.  St.  Rep.  576,  where  it 
the  common  count  must  be  at  least  sufficient  at  comm<»i 
to  in  note  to  57  Aul  Dee.  545,  546,  549;  and  83  Am.  Dec 


I.    MARSHALL  y.  SHAFTSR. 

fi  ejectment,  a  defendant  may,  under  the  general  denial, 
of  title  in  himself,  and  such  allegation  does  not  consti- 
er,  nor  present  a  new  issue,  p.  190. 
ih  y.  French,  1  Ariz.  Ter.  140,  the  court  holding  that  as 
;le  is  not  new  matter,  it  is  admissible  in  ejectment  to 
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Gro86-«xamine  an  adverse  witnesB  to  eliow  the  defendant's  title,  ere 
tliough,  on  direct  examination,  the  question  of  title  was  not  raised 
Brack  v.  Tucker,  42  Cal.  349,  in  which  the  court  held  that  if  in  eject 
ment  the  defendants  pleaded  the  general  issue,  a  second  defense  seitinj 
up  title  in  themselves,  amounted  to  nothing;  Sparrow  v.  Rhoades,  7< 
Gal.  211,  9  Am.  St.  Bep.  199,  where  the  court  held  it  was  admissible 
under  the  general  issue,  for  defendant  to  prove  title  in  himself;  Wizoi 
y.  Devine,  91  Cal.  481,  the  court  holding,  that  where  a  defendant  sei 
up  a  prior  appropriation  of  water  by  himself,  in  1B77,  he  would  nfyt  b< 
allowed  to  introduce  evidence  showing  a  prior  appropriation  b^  hn 
grantor  in  1865;  Phillips  v.  Haggart,  113  Cal.  554,  54  Am.  St.  Rep.  870 
holding  that  an  allegation  of  title  in  himself,  in  an  action  of  ejectment 
is  but  a  general  denial,  in  an  argumentative  form,  and  is  not  to  U 
construed  us  a  cross -complaint;  Blizabetit  Port  Cord  Co.  r.  WhiUodc 
37  Fla.  221,  where  a  plea  of  not  guilty  was  declared  to  have  the  effed 
of  fiutting  in  issue  title  to  the  land;  St«nb«oh  y.  Bezford^  2  Mont*  566 
where,  in  an  action  for  conversion  of  hay,  it  was  hekl  that  the  defendant 
oo«UI,  uilder  the  general  denial^  give  evidence  of  title  in  himself;  Mey- 
efldorf  V.  Frohner,  3  Mont.  323»  3^,  hoMiag  that  an  allegation  by  de- 
fendant of  title  is  only  surplusage,  and  is  not  admitted  by  demurrer; 
MlLuldw  V.  Ball,  5i  Mont  100;  Laggat  ▼.  Stewart,  5  Mont.  108,  in  which 
the  rule  was  applied  in  an  action  to  quiet  title;  and  Tarpey  v.  Salt 
Co.^  6  Utah,  215,  where  a  plaintiff  who  had  alleged  a  fee,  was  allowed 
to  intioduoe  a  lease  in  evidence,  to  show  the  right  of  entry  and  pos- 
session. Followed  in  Northern  Pac  E.  Co.  t.  McCormaek,  55  Fed.  Rep. 
OOS-;  and  Henderson  v.  Wanamaker,  79  Fed.  :^p.  73$. 

BstcplML—- A  jild|pnent  in  ejectment  binds  the  parties^  and  estops 
the  defendant  from  denying  plaintiff's  title,  unlesa  under  a  title  sub- 
sequoitly  obtained,  p.  198. 

Cited  in  Blr^n  v.  Robmdit,  118  GaL  474»  62  Am.  St.  Be|^  849,  holding 
judgment  oondiisit*  as  to  any  asserted  riglii  baaed  merriy  on  pos- 
session; Satterlee  v.  BUssy  36  Ctd.  614,  tiie  court  holding  that  privies 
.as  Wen  as  prinoipikls  wei«  bound;  Thompson  r.  MeKay,  41  CU  227, 
where  it  was  ruled^  tiiat  if  ejeetmeat  is  bvonght  to  reoover  two  parcels 
of  realty,  und  on  trial  plaintiff  recovers  but  one>  he  is  estoftped  by  the 
judgment  from  again  litigating  the  title  to  the  other;  Hodgdon  v.  6.  P. 
R.  H.  Co.,  76  OA,  646,  holding  that  a  jndgment  regular  on  iu  £ace  can- 
not be  collaterally  attacked,  on  the  ground  of  fraud  or  collusion;  River- 
side etc.  Co.  V.  Jensen,  108  Cal.  147,  in  which  the  rule  was  applied  in  as 
action  to  quiet  title;  Elizalbeth  Port  Cold  Co.  t.  Whitlock,  37  Fla. 
221;  Hawley  v.  Simons^  102  111.  120,  where  it  was  held  that  a  judgment 
was  no  bar  to  a  second  suit  brought  upon  an  after-acquired  title;  Doyle 
v.  Hallam,  21  Minn.  516,  holding  that  as  the  common-law  fictions  of 
ejectment  had  no  existence  in  our  practice,  the  inoonclusiveness  for- 
merly attaching  to  judgments  in  ejectment,  is   no  longer  Admitted; 
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srrmf,  40  MLul  60,  wli6ra  the  eourt  bald  ^kki  Ute  jodg- 
[iiAlly  oooelusive  whether  the  defencUnt  did  or  did  not 
Bent  ia  evidence  their  daim  under  the  deed;  Barrell  v. 
bee  Co.,  27  Oreg.  84,  holding  that  the  estoppel  doee  not 
e  eommenoement  of  the  action  hut  from  the  rendition  of 
d  Hayes  y.  Stanley^  8  Sawy.  219,  13  Fed.  Rep.  221,  affirm- 
ipal  case.  Referred  to  in  4  Am.  Deo.  546,  note;  and  85 
f  211,  note. 

'  is  meant  aU  the  rights  wldeh  a  penoii  ham  in  kmd,  p. 

[noted  in  Henley  r.  Botaling,  41  CaL  29. 
—Possession  is  prima  facie  evidence  of  title,  pw  194. 
Krpey  y^  Salt  Co.,  5  Utah,  214,  and  Meckey  y.  Stratton, 
it  being  held  that  prior  possession  is  suffieient  to  main- 
t  against  a  mere  trespasser. 

I  avieirmeBft  of  wrongful  withhoMi&g  ef  tlM  poseeiiion  of 
uffident  allegation  of  an  ouster,  p.  194. 
felmaa  y^  WiUoa^  41  Cal.  610,  holding  it  to  ba  nAeient 
doafter  if  d^endamt^  ia  holding  for  biottelf  and  is  in  the 
MsaiMk;  JehnsoB  v.  Vance^  86  CaL  131,  wheie  it  waa  held 
of  the  word  'SrrbUgfnr  waa  nnneoeasatjr,  either  in  the 
the  flndinffil  and  Gouaty  of  Saa  Joaqoki  ▼.  Budd,  96 
B  the  leading  rule  is  f  oUowed» 

DSL    BONDS  y.  HICKMAN.    S.  a  20  GU.  460. 

lef.^A  patent   wbitii.  reeites  tiatt  the   patentee  la  ike 
of  a  deceased  elaimant  of  the  land,  yeot^  tha  lagal  title 
M»  p,  904. 

hristy  y.  Fisher,  68  Cal.  257,  holding  that  if  the  legal 
d  in  an  executor,  it  is  immaterial  whether  he  describes 

deed  of  the  property,  as^  eteeutof  or  conveyed  in  Ihs 
^acity;  Sherman  y.  McCarthy,  57  Cal.  512|  affirming  the 

BvrUng  V^  Thompkias^  77  Gal.  262^  ia  which  it  was  held 
the  legsA  title  is  held  in  tmat  for  othera  is  not  a  proper 
quirj  in  an  action  of  ejectment;  and  83  Am.  Dec  468, 


6.    STORT  y.  ROBINSON. 

^e  who  turns  cattto  of  another  out  ef  ia 
lands,  is  not  liable  for  the  starvatiaa  of 
tMtified  to  take  care  of  them,  p.  207. 
DU  Dee.  259,  note;. 
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32  GU.  208*218.    BROOKS  ▼.  DOUGLASS.    8.  a  88  CU.  871. 

Surpiisew — ^To  auttain  m  moUon  for  new  trial  on  ground  of  tnr- 
prise,  the  moving  party  must  not  only  sliow  surprise,  but  injury  by 
it,  p.  212. 

Cated  in  Overton  v.  State,  57  Ark.  64,  it  being  beld  that  a  new  trial 
would  not  be  granted  on  the  ground  of  surprise  if  appellant  made  no 
application  for  a  postponment  of  the  trial  in  order  to  repair  the  dam- 
age occasioned  by  the  unexpected  testimony;  Hoskins  v.  Higbt,  05 
Ala.  286,  where  the  court  asserted  that  there  are  certain  requirements 
that  must  be  fulfilled  as  conditions  precedent — ^it  must  be  shown  'that 
the  surprise  or  mistake  occurred  in  reference  to  some  material  matter, 
that  injury  resulted,  and  that  the  party  asking  for  a  new  trial  has  not 
been  guilty  of  negligence'^;  McGuire  v.  Drew,  83  Cal.  230,  holding  that 
a  motion  for  new  trial  on  ground  of  surprise  will  not  be  granted,  if 
no  injury  is  shown;  State  v.  Gardner,  33  Or.  153,  noted  under  Rogers 
V.  Huie,  1  CaL  420;  Stewart  Min.  Co.  v.  Coulter,  3  Utah,  181,  holding 
that  if  tbe  neglect  was  the  oause  of  the  injury,  new  trial  would  not  be 
granted. 

Appeal. — If  judgment  on  issues  of  fact  is  rendered  on  a  trial  in 
which  there  were  both  issues  of  law  and  of  fact,  it  will  be  presumed 
on  appeal  that  the  issues  of  law  were  previously  disposed  of  or  that 
the  demurrer  had  been  waived  or  withdrawn,  p.  212. 

Referred  to  in  McCarthy  v.  Yale,  80  CaL  586.  Cited  Silcox  t.  Lang, 
78  CaL  125,  where  it  was  held  that  if  it  is  not  shown  that  plaintiff 
called  for  a  ruling  on  a  demurrer  to  the  answer,  he  must  be  deemed  to 
have  waived  it;  Guthrie  v.  Phelan,  2  Idaho,  01,  following  the  leading 
case;  and  Evans  v.  Jones,  10  Utah,  188,  where  the  oonrt  held  that  if 
a  defendant  allowed  judgment  to  be  etntttred  without  demanding  a 
ruling  on  his  demurrer  to  the  complaint,  it  will  be  presumed  that  he 
waived  the  demurrer. 


32  Cal.  213-216.    PBOPLE  v.  DICE,    a  a  34  OaL  665,  37  Cal.  277. 

Appeal. — If  the  action  of  the  court  below  in  giving  or  refuaing  in- 
structions is  erroneous  under  every  conceivable  state  of  facts,  the 
court  will  review  it,  notwithstanding  the  evidence  is  not  in  the  record, 
p.  215. 

Cited  in  S.  C.  34  CaL  666;  People  v.  Smith,  57  CaL  131,  where  the 
court  refused  to  review  an  instruction  given  by  the  judge  below,  be- 
cause there  was  no  testimony  relating  to  it  in  the  tranecript,  and  as 
far  as  disclosed  by  the  record  was  not  erroneous;  Territory  v.  Evans, 
2  Idaho,  306,  the  court  holding  that  'instructions  should  be  based  upon 
the  evidence,  and  the  presumption  is  in  favor  of  the  ruling  of  the 
eourt";  76  Am.  Dec.  507,  note;  and  87  Am.  Dec  102,  note. 

Circumstantial  Evidence. — ^To  convict  a  defendant  upon  eiroumstan- 
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lone,  the  drcumstanoes  must  all  ooncur  to  show  he  oom« 

me,  and  must  be  inconsistent  with  any  other  rational 

I   must  exclude  to  a  moral  certainty  every   other  hy- 

e  single  one  of  guOt,  pp.  216,  216. 

pie  y.  Murray,  41  Cal.,67,  to  the  point  that  it  is  not 

low  facts  "absolutely  incompatible"  with  the  innocence 

;  People  ▼.  Ramires,  66  CaL  638,  aflfirming  the  leading 

Gosaet,  93  CaL  644,  holding  it  to  be  error  to  instruct 

it  is  not  required,  that  the  inculpatory  fa^sts  shall  be 

ith  the  innocence  of  the  accused";  Nevada  v.  Rover,  13 

the  court  upheld  the  ruling  of  the  lower  tribunal  in 

truct  the  jury,  that  ''the  existence  of  the  inculpatory 

'absolutely'  incompatible  with  the  innocence  of  tJie  ae- 

Am.  Dec.  182,  note. 

is  the  province  of  the  Jury,  to  say  whether  a  fact  is 
p.  216. 

le  V.  Buster,  68  CaL  613,  to  the  point  that  it  was  error 
f  the  court,  to  assume  in  its  instructions,  the  truth  of 
e  before  the  Jury$  State  t.  Mackey,  12  Oieg.  160,  where 
was  held  erroneous,  charging  the  jury,  "that  the  state 
lished  the  fact  of  the  killing"  etc;  and  People  ▼.  Dur- 
H,  deciding  that  it  is  the  proTince  of  the  jury  to  deter- 
I  of  eredibiUty  to  be  aoeorded  the  testimony  of  a  wit- 


£!!?' 


FBATT  T.  WOODWARD.    01  Am.  Dee.  678. 
DC  Bonndary  Line  is  described  se  running  from  a  monii- 

0  a  creek  parallel  with  southerly  line  of  another  truet, 

1  line  meanders,  boundary  line  described  in  deed  runs 
in  all  its  meandbringB,  p.  228. 

Baker  Go.  t.  Bensoi^  40  Or.  210,  construing  Laws  of 
annexing  part  of  one  county  to  another  and  describing 
;  annexed  portion. 

ord  "easterly,"  when  used  alone,  will  be  construed  to 
but  if  qualifying  words  are  used,  it  means  precisely 
ying  words  make  it  mean,  p.  228. 
er  T.  Nelson,  96  CaL  608,  31  Am.  St.  Rep.  241,  as  an 
sport  of  the  ruling  that  the  use  of  the  word  "north" 
ed  as  meaning  "due  north";  26  Am.  St.  Rep.  854;  and 
242. 

rhe  term  ''parallel  lines"  used  in  describing  boundaries 
ed  "to  represent  lines  which  are  not  straight  but  are 
of  each  other,"  p.  230. 
a.  Dec  126,  note 


t 
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32  Cal.  231-241.    TOMPKINS  ▼.  liAHONSY. 

Jury. — ^A  new  trial  will  not  be  granted  on  the  aoooont  of  instr 
tione  given  to  the  jury  that  ooold  not  have  injured  the  oomplaini 
party,  p.  235. 

Cited  in  Watson  y.  Damon,  54  Gal.  279,  holding  that  where  th< 
w€LB  no  conflict  regarding  the  cost  of  certain  buildings,  it  was  not  en 
for  the  court  to  instruct  the  jury  as  to  the  amount  still  dii^  as  app 
lant  was  not  injured  by  such  instroction;   and  Adams  ▼.  Smith, 
Nov.  271.     • 

Bill  of  Particolarsw — ^If  a  complaint  in  an  action  on  account  is  ge 
eral,  the  defendant  is  entitled  to  demand  and  reoeiye  a  bill  of  partk 
kurs,  p.  235. 

Cited  in  Wise  v.  Hogan,  77  CaL  186,  to  the  point  "that  a  party  sut 
upon  an  account  need  not  specifically  set  forth  the  items  of  the  indet 
edness";  referring,  also,  to  the  Code  of  Civil  Procedure,  seetion  4K 
and  Bums  ▼.  Cushing,  96  Cal.  671,  holding  that  a  demurrer  to  a  eoi 
plaint  in  an  action  on  account,  will  not  be  sustained  oo  tin  ground  • 
ambiguity  or  uncertainty  because  the  items  are  not  set  forth,  p^  83S. 

82  QaL  241-2ML    SHRKMAN  ▼.  BUICC    91  Am.  Dec.  677. 

Constitntieiial  Law.— Am  act  of  the  kgi^atnre,  providing  for  tl 
opening  of  '^prird^  roads,"  from  t^  mais  loads  to  the  farms  ai 
homes  of  individuals,  is  constitutional.  Such  roads  are  in  reality  pal 
lie  roads,  and  private  property  may  be  taken  for  such  a  use,  upon  jui 
compensation,  pp.  258,  206. 

Oitled  in  Btitte  Co«mty  v.  Boy^ton,  64  Cal.  Ill;  Eipp  t.  Cnrtis,  7 
Ohil.  64,  the  court  asserting  that  ''private  ways"  are  sometimes  terme 
'*pnblie  roads";  Cited  and  approved  in  County  of  Madura  v.  Raymon 
etc  Co.,  139  Cal.  134,  135,  holding  section  2692,  Political  Code,  oonstitu 
tional;  Hartley  t.  Vermillion,  141  Oal.  347,  defining  and  distinguisli 
dig  "public"  and  "private''  lughways;  Latah  Co.  v.  Peterson,  3  rdah< 
402,  upholding  Revised  Laws,  section  933,  providing  for  laying  out  o 
private  roads;  Monterey  Co.  v.  Cushing,  83  Cal.  511,  where  it  was  hei 
that  as  the  rule  of  the  leading  case  had  stood  twenty  yeara^  it  wouli 
not  now  be  disturbed;  Smith  v.  Worn,  93  Cal.  214,  to  the  point  tha 
the  term  "private  road"  is  of  greater  significance  than  'Sray";  Lata] 
County  V.  Peterson,  2  Idaho,  1121,  holding  that  where  tiis  road  Is  foi 
the  use  of  all  who  may  desire  to  use  it,  then  it  is  ''regarded  as  aeoom 
plishing  a  puDlic  purpose  for  which  land  may  be  eondemned";  Hasten 
V.  McHolland,  12  Kan.  27,  where  a  similar  rule  is  adopted;  and  applies 
to  a  road  leading  to  a  single  farmhouse;  sad  Cemetery  Assn.  v.  Men 
inger,  14  Kan.  315,  applying  rule  to  a  road  leading  to  a  cemetery  and 
a  single  farm.  In  Welton  v.  Dickson,  38  Neb.  780,  41  Am.  St.  Rep 
779,  the  court  declared  a  statute,  similar  to  the  one  in  question  in  the 
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BMmBtiiiitioiukl,  M  a  taldng  of  priTste  proptrtty/forpd- 
»  prisdpal  ruto  was  denied  in  WitlMin  ▼.  Oeburn*  4  Or^ 
Bp.  289,  under  a  sixnilnr  etatute,  the  oonrt  holding  that 
'  were  for  private  uees  and  Bot  for  the  public  generally. 
«ae  approved  in  Bane  R.  B.  Co.  t.  Railroad  Compaaiee, 
Am.  fit  Rep.  884.  In  Vamer  ▼.  Hartin,  21  W.  Va.  504, 
trine  was  maintained.  Citad  in  22  Am.  Dec*  694,  note; 
2,  Mte;  95  AuL  Dae.  151,  notej  and  57  An.  St.  R4^  745, 

a  defendant  JusMee  a  ireapaas  mder  the  aet  in  sela- 
idled  *fprt«ale  faada,"  he  must  in  his  answer  show  a 
ce  with  the  provisions  of  the  ststuite,  p.  SW. 
ie^Oaunty  t.  Bogrdstsn,  64  OaL  111,  whein  H  wan  held 
road  was  to  be  opened,  the  power  must  be  exercised  ao- 
provisiona  of  the  Code  of  Civil  Procedure;  St.  Paul  etc 
veil,  J2  Dak.  Ter.  521;  and  Smithers  ▼.  Fitch,  82  CaL  156, 
rincipal  case. 

>owtfe.-^^V9i0|har  a  jivtn  load  will  subsarve  fuhlie  pur- 
stion  tor  the  degaslaturey  not  the  oaurta,  to  dstemina, 

ider  V.  Marion  Gonnfcy,  «  Oieg.  M,  where  k  was  held 
legislature  €degates  to  «  eounty  court  the  authority  to 
,  and  racate  county  roads,"  the  power  delegated  is  leg- 
not  subject  to  Teview  by  the  appellate  courts;  asd  eK- 
Am.  St  Rep.  407,  where  Hke  rule  is  doubted. 

nain. — ^Priyate  property  cannot  be  taken  for  other  than 

,  p.  249. 

Lham  T.  Story,  89  OaL  189. 

npervisors. — ^Board  of  supervisors  has  Jurisdiction  over 

hall  ▼.  Ahuneda  .Co.,  46  Oal.  24,  where  the  rule  waa  af  • 


STEWART  T.  THOMPSON. 

!  Actiensv— la  an  aation  to  cancel  certain  fraudulent  con- 
be  ground  that  they  were  clouds  upon  plaintiff's  title, 
t  be  eommenced  within  five  years  from  the  time  it  ac- 
;  section  of  the  statute  of  limitations  limiting  the  right 
■ee  years  after  the  discovery  of  the  fraud,  is  inapplicable, 

Imers  v.  Sheehy,  132  Cal.  462,  84  Am.  St.  B^.  64,  noted 

.  Shindler,  29  Cal.  47;  Murphy  v.  Crowley,  140  Cal.  146, 

under  Oakland  ▼.  Carpentier,  13  CaL  543;  Goodnow  v. 
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Ftrkor,  112  Cal.  446,  where  praetically  the  same  role  wa«  applied 
the  case  of  a  "mistake"  in  a  partition  deed.  Approved  in  Wagner 
Law,  3  Wash.  618;  28  Am.  St.  Rep.  70.  In  Morgan  v.  Morgan,  10  Wa 
107,  the  court  limited  the  doctrine  of  the  leading  ease,  holding  tl 
''an  action  by  a  divorced  wife  against  her  former  husband  to  set  as 
a  deed  of  community  land  to  the  .husband,  on  the  ground  of  fraud, 
not  an  action  for  the  recovery  of  real  property,  but  is  one  for  rel 
on  the  ground  of  fraud  and  must  be  brought  within  three  years  af 
the  discovery  of  the  fraud." 

Same. — ^A  right  of  action  to  r^more  doud  from  pUintiirs  title  d< 
not  accrue  to  a  purchaser  under  an  eaoecutlon  sale  imtil  the  exseutj 
of  the  sheriff's  deed,  p.  266. 

Cited  in  Jaduon  v.  Holbrook,  S6  Minn.  604,  I  Am.  St.  Rep.  661. 

Fnittdttlent  Conveyancew— A  conveyance  by  a  debtor  for  the  parp< 
of  defrauding  his  judgment  creditors  is  an  absolute  nullity  as  to  1 
creditors,  and  the  land  is  subject  to  sale  upon  execution  ae  though 
transfer  had  been  made,  p.  264. 

(Xted  in  In  xe  Bates,  3  Fed.  Rep.  130,  8.  a  6  Sawy.  464,  whers  i 
court  distinguished  the  leading  case  on  the  ground  that  it  involved 
question  concerning  the  effect  of  a  judgment  lien,  and  held  that  unc 
an  Oregon  statute,  limiting  the  operation  of  the  judgment  lien  to 
the  real  property  owned  by  the  defendant  at  time  of  the  docketing 
the  judgment,  the  judgment  la  not  a  lien  upon  the  land  previously  cc 
veyed  in  fraud  of  oredkors;  such  a  oonveyanoe  is  not  utterly  void  I 
is  only  voidable.  But  in  In  re  Beadle,  6  Sawy.  863,  the  court  uph( 
the  principal  case  and  declared  it  the  eettled  law  of  California. 

82  CaL  266-260.    ANDERSON  t.  PBNNIE. 

Mandamus.— A  writ  of  mandate  will  issue  to  compel  a  justice  of  t 
peace  to  enter  a  judgment  of  discontinuance,  p.  260. 

CSted  in  Tilden  v.  Sacramento  County,  41  Oal.  77,  in  diesenting  opi 
ion;  and  in  SUte  v.  Engle,  127  Ind.  460,  22  Am.  St.  Rep.  666,  hoidi 
that  where  a  civil  suit  is  dismissed  for  want  of  prosecution,  a  justi 
of  the  peace  may  be  compelled  by  mandamus  to  enter  judgment  1 
the  defendant. 

Trial. — ^A  trial  is  the  examination  before  a  competent  tribunal,  i 
cording  to  the  law  of  the  land  of  the  facts  or  a  question  of  law,  p 
in  issue  in  a  c^use,  for  the  purpose  of  determining  sudi  issue,  ]pp,  21 
268. 

C^ted  in  Van  Meter  v.  Bamett,  110  Ind.  38,  as  defining  trial;  Seeoi 
Nat.  Bank  v.  First  Nat.  Bank,  8  N.  Dak.  66,  holding  oaae  not  "tried 
under  local  statutes. 
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^280.    BEAXTDRY  y.  VALDSZ. 

tieets. — ^Macadamizing  the  streets  and  curbing  the  sidewalks 
ij  statute  distinct  improvements  in  Oakland,  p.  276. 
CSty  etc.  Co.  y.  Taylor,  138  Cal.  366,  but  holding  gutterways 
1  resolution  for  paying  a  street.  Himmelmann  v.  Satterlee. 
f  the  court  holding  that  macadamizing  a  street  would  not 
\  construction  of  a  sidewalk;  and  in  Partridge  y.  Lucas,  99 
rhere  it  was  held  that  a  resolution  to  macadamize  a  street 
dude  '*rock  gutterways." 

f  a  contract  to  improye  a  stieet  includes  woik  not  named 
ilution  of  intention,  the  contractor  oan  recoyer  for  the  work 
he  resolution,  if  it  can  be  separated,  p.  276. 
Dyer  y.  Scalmanini,  69  Cal.  641,  to  the  same  point;  "Sical- 
ent  Co.  y.  Fay,  35  Cal.  696,  where  the  court  refused  to  sep- 
rent  kinds  of  woifc,  holding  that  where  the  exclusiye  right 
}lson  pavement  was  vested  in  one  person,  a  contract  to  6on- 
I  pavement  and  do  other  work  was  void  in  toto,  aa  is  pre- 
in  from  bidding. 

f  there  is  any  irregularity  in  the  demand  for  an  assessment 

improvements,  an  appeal  should  be  made  to  the  common 

I  if  not  made  is  deemed  waived,  p.  279. 

Shepard  v.  McNeil,  88  CaL  75,  wheie  it  was  held  that  when 
been  accepted  by  the  superintendent.  If  the  parties  wars 
with  his  action,  they  should  have  appealed  to  the  super- 
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1-289.    PEOPLE  T.  WILLIAM& 

Diia. — ^In  a  criminal  case,  it  is  not  error  for  the  court  to 

iistruetion  which  is  not  pertinent  to  the  facts,  p.  284. 

in  People  y.  Best,  39  Cal.  691.  (Mted  in  New  Mexico  y. 
N.  Mez.  477,  holding  "that  the  court  is  only  required"  in 
f  murder  '^  charge  such  degrees  of  the  crime  aa  there  Is 

the  case  tending  to  sustain." 
rrect  instruction  has  been  given,. it  is  not  error  for  the  eonrt 

0  give  a  second  instruction  on  the  same  point,  p.  285. 
People  V.  Lauchanais,  32  CaL  436,  where  the  court  reluctantly 

principal  rule  and  assert  it  to  be  safer  to  give  the  second 
.    Followed  in  People  v.  Ramirez,  56  Cal.  538. 
for  murder,  the  court  should  not  instruct  the  Jury,  that  the 
was  justified  if  he  wds  in  danger  of  being  lolled  by  the  de- 

1  understood  and  feared  such  danger,  p.  285. 

Nevada  v.  Harrington,  12  Nev.  139;  Territory  y.  Baker,  i 
1,  sustaining  charge  on  subject  as  given. 


•ST.' 
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Rules  of  a  Court  are  but  a  means  t6  accomplish  Justice,  not  to  defeat^ 
it,  p.  286. 

Cited  in  Cronkhite  t.  Bothwell,  3  Wyo.  742,  the  court  holding  that 
a  rule  of  the  supreme  court  fixing  a  time  for  the  filing  of  briefs  is  as 
binding  on  the  courts,  attorneys,  and  litigants  as  if  enacted  by  the  leg- 
islature; State  ▼.  Birchard«-36  Or.  488,  holding  rule  as  to  presentation 
of  instructions  oppressive;  Life  Insurance  Co.  v.  Francisco,  17  WalL 
679,  holding  that  the  enforcement  of  a  reasonable  rule  of  the  court  is 
a  matter  of  discretion  with  the  judge,  and  is  not  the  subject  of  a  writ 
of  error. 

32  OaL  289-296.    MOHBNHOXrX  y.  HIGUERA. 

Partition  of  Real  Bstate.-^It  is  oon^petent  to  try  the  right,  title,  and 
interest,  of  all  parties,  to  an  action  for  the  partition  of  land,  p.  294. 

CStsd  in  s^ppovt  of  the  aboy«  doctrine  In  BoUo  t.  Na;7arro,  39  GaL 
466,  46&;  Citad  in  Ivanoovich  ▼.  Weilenmajg,  144  CaL  762,  noted  und«r 
Bradley  ▼.  Sarkness,  26  Gal.  70;  State  t.  lipaidsay,  24  Mont.  357,  deny- 
ing right  of  plaintiff  in  such  action  to  dismiss  voluntarily  without  pre- 
payment of  fees  of  receiver  therein;  dissenting  opinion  in  Heinze  ▼. 
Butte  etc.  Min.  Co.,  126  Fed.  28,  majority  holding,  where  intervener  in 
partition  files  cross-bill  setting  up  equitable  title  to  complainant's  in- 
terest, and  prays  cancellation  of  deeds  on  ground  of  insanity  of  grantor 
and  of  fraud,  and  that  he  be  decreed  owner  of  sudi  interest,  court  need 
not  stay  partition  suit;  Gates  v.  Salmon,  35  CaL  696,  95  Am.  Dec  150, 
deciding  ''that  a  complete  partition  should  be  made  in  one  action  if 
possible";  Sutter  v.  San  Francisco,  36  CaL  116,  holding  that  in  a  par- 
tition of  real  estate,  all  the  tenants  in  ^ommon  should  be  made  parties 
and  a  partition  should  be  made  of  the  entire  tract;  Senter  v.  Be  Bemal, 
38  jOsL  643,  holding  that  if  4m  uppeal  be  mac^  fropn  a  final  jud^BAent 
in  paiiition,  all  the  parties  to  the  judgment  must  be  made  parties  to 
the  appeal,  either  as  appellants  or  vespondents;  Qanoock  ▼.  Lopes,  53 
GaL  371,  that  a  judgment  in  action  for  partition  is  oondusive  and  is 
It  bar  to  a  further  action;  Martin  v.  Walker,  58  Gal.  594,  where  the 
doctrine  of  the  leading  case  was  affirmed  and  it  wss  held  that  a  tenant 
in  common,  who  has  never  been  in  possession  of  land,  can  maintain 
a  partition  suit  against  a  cotena^nt,  whose  possession  is  adverse;  Emerie 
V.  Alvarado,  64  Gal.  629,  where  the  rule  stated  above  was  followed; 
Christy  v.  Spring  Valley  Water  Works,  68  GaL  76,  76,  wheie  it  was 
declared  that  a  judgment  in  partition  did  not  have  the  effect  of  vest- 
ing any  new  or  additional  title,  it  only  had  the  effect  of  severing  the 
unity  of  possession;  Jameson  ▼.  Hayward,  106  GaL  687,  46  Am.  St. 
Rep.  270,  to  the  point  that  the  rule  upholding  the  right  of  a  tenant  in 
^c(Hnmon  to  maintain  this  action  where  he  had  a  night  to  possession, 
is  settled;  Grant  v.  Murphy,  il6  CaL  431,  where  the  court  d^ded  that 
if  the  heirs  of  a  deceased  cotenant  are  contesting  his  estate  in  the  pro- 
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id  tlie  interest  of  the  deceased  eotenant  has  been  a«car- 
[>roper  to  make  a  decree  of  partition,  leading  the  rightir 
ting^  claimants  to  be  settled  by  the  ootirt  having  jnris- 
f;  De  La  Vega  v.  League,  «4  Tex.  217,  following  the  prin- 
■omer  v.  Friday,  10  Wash.  640,  in  which  it  was  held  that 
a  partiiion  suit  la  oon^usive  upon  all  the  parties,  and  that 
ly  represented  are  bound  as  fully  as  majors;  McClaskey 
id.  Rep.  135,  to  the  point  that  complainants  and  defend- 
ired  to  set  forth  fully  the  origin,  nature,  and  extent  of 
v;  and  Boyston  v.  Milled,  76  Fed.  Rep.  58.  Referred  to 
:.  87,  note;  and  in  80  Am.  Dea  433,  note,  where  the  eub« 
tion"  is  fully  discussed. 

effect  of  a  decree  of  partition  ia  to  be  determined  by  our 
ot  by  the  oommon  law,  p.  295. 
I  same  point  in  Bybee  t.  Sununem,  4  Orog;  357. 

id^enfe  in  «D  fldtioii  el  partitSon  ia  eomdusi¥#  aa  t»  tltla 
sewed  wildi  ■wnniatis  aod  Is  »  bav  t^  a  aaw  asUiMiy  p. 

Qrieanp  ▼.  GMOki^  M  Ind;  480. 

4    ZBNIXll  Gi.  ft  8.  M.  Ca  T.  mVINB. 

-A  motion  fbr  a  new  trial  is  pfoperljf  oveittded,  if  tlM 
'  not  spedf  y  the  particular  «rror  upott  wkidh  the  nlodng 
K  90». 
I  same  poltat  in  Otieel  t.  CiMnon,  IC  &  M.  €^.,  ^  N<e¥.  SBS^ 

8.    QtnVST  T.  6AKBBRT. 

Order. — An  appeal  does  not  He  from  an  order  striking 
ent  on  tiiotion  for  new  trial,  p.  305. 
isenting  opinion  of  Rhodes,  J.,  in  Morris  v.  De  Cells,  41 
ore  he  points  out  that  the  majority  opinion  practically 
leading  case.  Overruled  in  Calderwood  v.  Peyser,  42  OaL 
12!0,  121 ;  and  in  Clark  t.  Qonn,  2  Mont.  539. 

New  TriaL— If  there  is  a  failura  to  file  the  statonent  in 
3er  practice  is  to  raise  such  grounds  on  the  argument  of 
r  a  new  trial  and  not  by  a  motion  to  strike  out  the  state- 

cas  T.  Maiysville,  44  CaL  212,  and  affirmed  as  the  correct 
sourt  holding  further  "that  there  was  no  practical  dlifer- 
striking  a  proposed  statement  from  the  files  on  one  hand, 
k>  aettJe  it,  ori  the  other";  but  in  Clarke  r.  Crane,  57  Cal. 
rttlfe  laid  down  waa  not  considered  sound,  the  court  hold- 
in  order  striking  out  a  statement  was  appealable,  there- 
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was  no  reason  for  upholding  the  rule.  Cited  in  Beach  ▼.  Spokane  etc.  Go, 
25  Mont.  374,  375,  holding  order  striking  out  to  be  reversible  error. 
The  leading  case  was  followed  in  Sweeney  ▼.  G.  F.  &  C.  By.  Co.,  11 
Mont.  36,  37.  And  was  again  affirmed  in  Gnmpel  ▼.  Castagenetto,  97 
CaL  16. 

New  Trial. — An  order  granting  or  refusing  a  new  trial  can  be  re- 
viewed by  the  supreme  court,  only  on  the  record  made  and  settled 
before  the  order  is  made,  p.  307. 

(!ited  in  Thompson  y.  Patterson^  54  CaL  547,  as  supporting  the  rule 
of  the  leading  case.  Approved  in  Caldwell  ▼.  Greely,  5  Nev.  262.  In 
Marshall  v.  Golden  Fleece  Min.  Co.,  16  Nev.  172,  the  dissenting  view 
of  Sawyer,  J.,  is  referred  to. 

Statement. — ^An  order  denying  or  granting  a  new  trial  is  not  an 
order  to  which  a  statement  may  be  annexed  on  appeal,  under  section 
338  of  the  Practice  Act,  p.  308. 

Referred  to  in  Wetherbee  v.  Carroll,  Sa  Oal.  658,  holding  that  the 
only  '^exceptions''  known  to  our  praotloe  am  thoee  allowed  under  sec- 
tion 338,  of  the  Practice  Act  and  "exception''  taken  at  the  triaL  Men- 
tioned in  Kleinschmidt  v.  MeAndrews,  4  Mont.  80,  in  a  quotation  from 
Wetherbee  v.  Carroll,  33  CaL  553. 

Same. — ^If  a  statement  has  not  been  filed  in  time,  that  is  good  reason 
why  a  motion  for  new  trial  should  be  denied,  p.  309. 

Cited  in  Harris  v.  S.  F.  6.  R.  Co.,  41  CaL  404,  where  it  was  held  that 
if  a  referee  is  to  give  a  decision  in  the  case,  a  notice  of  motion  for  a 
new  trial  need  not  be  given  untO  ten  days  after  the  confirmation  of 
the  referee's  report;  and  Bunnel  v.  Stockton,  83  CaL  320,  in  which  it 
was  held,  that  under  the  code,  a  judge  has  not  power  to  extend  the 
time  more  than  thirty  days,  without  the  consent  of  the  adverse  party. 

Same. — ^A  defendant  in  a  motion  for  a  new  trial  may  file  amend- 
ments to  the  statement,  without  waiving  his  right  to  object  on  the 
ground  that. the  statement  was  not  filed  in  time,  by  a  preface  that  he 
does  so  without  prejudice  to  his  right,  p.  309. 

Followed  in  Cottle  v.  Leitch,  43  Cal.  322.  Referred  to  in  Meredith 
y.  S.  C.  M.  A.  of  Baltimore,  60  Cal.  620,  but  the  leading  case  is  hardly 
an  authority  supporting  the  doctrine  there  enunciated. 


32  Cal.  828-332.    BLATNER  v.  DAVIS. 

Street  Assessment. — ^An  assessment  for  a  street  improvement  should 
be  made  to  a  person  by  name,  if  known;*  otherwise  to  "unknown  own- 
ere,"  p.  331. 

Cited  in  Grotefend  v.  Ultz,  53  Cal.  667,  where  the  oomt  held  an  as- 
sessment to  D.  B.  Matlock,  and  all  owners,  known  or  unknown,  to  be 
woidi  Grimm  v.  OConnell,  54  CaL  523;  Lake  County  v.  &  B.  Q.  H.  On, 
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ing  that  an  assessment  of  personal  property  to  the  Sul- 
M.  Co.,  cannot  be  enforced  against  a  corporation  known 

Bank  Quicksilver  Mining  Company,  in  the  absence  of 
ntity;  Weinreich  v.  Hensley,  121  Cal.  659,  noted  under 
X,  13  Cal.  609;  State  y.  Ernst,  26  Ner.  127,  where  asses- 
Bsessment  of  E/s  property  and  board  of  equalization 
1  thereto  of  name  of  the  M.  L.  Co.  and  to  add  certain 

to  assessment  of  E.  and  the  company,  and  there  was 
t  E.  had  interest  in  company's  property,  or  vice  yersa, 
was  void;  Huntington  ▼.  C.  P.  C,  R.  Co.,  2  Sawy.  612, 
g;  down  the  doctrine  that  taxes  and  street  assessments 
strict  accordance  with  the  provisions  of  the  statute  are 
,  85  Am.  Dec.  100,  note. 

KILS  T.  TUBBS.    S.  C.  23  Cal.  431;  28  Cal.  402. 

?o  recover  in  ejectment  the  plaintiff  must  not  only  haw 
f  at  the  trial  but  must  have  had  it  when  the  suit  was 

»  y.  (XBrien,  86  Oal.  562,  affirming  the  principal  case; 
,  47  CaL  170»  where  H  was  held  that  as  the  right  to 
of  the  real  estate  remains  in  the  administrator  until 
ttled,  neither  the  heirs  nor  their  grantees  can  maintain 
h  V.  Brigard,  63  Cal.  322,  where  it  was  held  unnecessary 
lintiff  will  be  entitled  to  possession  at  any  future  period 
g  sufficient  to  show  a  right  to  possession  at  the  com- 
;he  action;  and  in  Paul  y.  Fries,  18  Fla.  585,  in  which 
hat  an  equitable  interest  in  land  will  not  support  eject- 


1 

■^ 

|K 

*he  court  will  not  disturb  the  verdict  of  a  jury,  although 
that  the  weight  of  evidence  is  against'  it,  if  there  is 

0  justify  it,  p.  339. 

Mtone  M.  Co.  y.  Way  Up  M.  Co.,  1  Ariz.  Ter.  458,  where 
plied  to  findings  by  a  trial  judge;  Grant  v.  McPheraon, 
dding  if  the  evidence  establishes  a  prima  facie  case  it 

1  the  findings  would  not  be  disturbed;  Best  Brew.  Co. 
Elevator  Co.,  5  Dak.  Ter.  67,  where  the  appellate  court 

rb  the  findings  of  a  trial  judge;  Series  v.  Series,  35  Or. 
r  Walton  v.  Maguire,  17  Cal.  92;  Quint  v.  Ophir  S.  M. 
holding  that  a  verdict  would  not  be  set  aside  "unless 
a  preponderance  of  evidence  against  it,  as  to  create  a 
it  was  the  result  of  mistake  or  misconduct  of  the  jury"; 
reUow  Jacket  S.  M.  Co.,  5  Nev.  421. 

stion  made  and  passed  on  in  an  appellate  court  beoooMS 

case  in  all  its  stages,  p.  338. 
lavenport  v.  Kleinschmidt,  8  Mont.  481. 


r 


32  Gal.  339-353  Notes  on  California  Reports.' 

82  Gal.  339-346.    VALENCIA  ▼.  COUCH.    91  Am.  Dec.  589. 

Forcible  Entry  and  Forcibly  Detainer  are  separate  causes  ( 
and  should  be  stated  in  different  counts  in  the  complaint,  p.  i 
Followed  in  Shelby  t.  Houston,  38  Gal.  419. 

Possession  of  Lot  is  sufficiently  shown  to  maintain  forcible  e 
detainer,  if  it  be  proved  that  the  person  had  fenced  and  oulti 
and  had  also  built  a  stable  upon  it,  p.  344. 

Cited  in  Huerstal  y.  Muir,  64  CaL  453,  where  it  was  held  a 
allegation  of  title  to  set  up,  'that  she  was  in  possession  of  t 
ises  at  the  commencement  of  the  action,  that  she  was  not 
thereto,  that  she  was  not  in  possession  under  her  husband, 
been,  and  is  now,  in  possession  in  her  own  right."  Approved 
y.  Oddie,  128  Fed.  948,  where  plaintiff  brought  suit  in  Nevadi 
court  against  citizen  of  Nevada,  and  alleged  he  was  resident 
ifomia,  and  testified  he  had  gone  to  Nevada  for  his  healthy  1 
to  return  to  California,  which  plkoe  he  conmdered  his  home 
citizenship  established. 


82  Gal:  347-353.    a  ft  L.  SOCISIT  v.  THOMPSON.    8.  a  94 

A  Month,  as  contemplated  by  the  statutes  of  this  state  is 
dar  and  not  a  lunar  month,  p.  350. 

Cited  in  Muse  v.  Asswranoe  Co.,  108  Nw  G.  243,  whew  ^he  rule 
to  be  generally  adopted  in  the  United  States. 

Time  of  Ptablicatieii.-'Wh^re'  a  statute  requires  the  public 
a  summons,  once  a  week,  for  three  months^  the  puhUcationf  le  : 
if  it  begin  on  January  10th,  and  end  on  April  9th,  p.  350. 

Cited  in  Foster  f .  Vehmeyer,  1^  (M,  460^  boldiiigr  dsCluilt;  j 
on  service  by  publioatiov  prematurely  takes;  Derby  t.  Modi 
CaL  522,  holding  that  a  publication  from  October  dtk  to  Oetel 
both  days  mduded,  wae  a  publication  for  two  weeks;  MoGims 
46  Nebj  438,  50  Am.  St.  Rep.  Oftl,  the  court  deciding  that  an 
proved  April  8th,  aad  to  go  into  effect  in  three  months,  took 
midnight  July  8th;  Nevada  v.  Yellow  Jacket  S.  M.  Ce.,  5  ^ 
where  it  was  held  that  a  statute  providing  tJiat  an  election  a 
called  by  posting  notices  for  twenty  days  and  by  advertising  in 
paper,  onoe  a  week  for  three  weeks,  ia  eomplied  with,  if  the  1 
sertions  be  made  upon  three  successive  weeks,  at  any  day  in 
such  weeks.  The  leading  case  was  referred  to  in  the  opinioi 
same  case  of  Beatty,  J.,  page  430,  as  not  being  in  pomt;  and  F 
V.  Peterson,  5  N.  Dak.  589,  57  Am.  St.  Rep.  587,  in  whioh  it  wai 
that  if  a  publication  must  be  made  for  six  successive  weeks, 
once  in  each  week,  the  first  publication  must  be  made  at  leas 
two  days  before  the  day  of  sale. 
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n  Sunday,  in  tlie  regular  iamie  of  the  paper,  will  not 
ioe,  p.  853. 

Smith  y.  Hasard,  110  Cal.  149.  Referred  to  in  Malm- 
f,  50  Minn.  463,  holding  that  a  pnbUcation  on  Memorial 
uid  distinguishing  suoh  publieatSon  from  one  made  on 
was  held  invalid.  In  MeLaughUn  t.  Wherier,  2  &  Pak. 
I  that  a  publioation  on  Sunday  was  invalid. 

SOITDSLL  T.  FAT. 

-An  inquiry  as  to  the  right  of  a  company  to  act  as  a 
only  be  had  at  the  suit  of  the  state,  or  on  information 
7  general,  p.  361. 

.  etc  Bank  y.  Spires,  126  Gal.  545,  denying  right  to  col- 
m  de  facto  incorporation  despite  irregularities  in  inoor- 
etc.  Assn.  v.  Stelling,  141  Gal  720,  noted  under  Spriqg 
Y.  San  Francisco,  22  Cal.  434;  Pacific  Bank  y.  De  Re, 
the  point  that  the  right  of  a  corporation  de  facto  to 
porate  power  cannot  be  attaclced  collaterally.  Followed 
r.  H.  Assn.  y.  Chester,  55  CaL  101,  where  a  defendant 
wreal  of  Judgment  beoauae  the  plaintiff  waa  not  a  eor- 
tides  «c(t  having  been  fllad  witii  the  ommty  derk.  Ap- 
stc.  Go.  v.  Ma^miwe  Works,  ^82  Cal.  180.  ated  in  Swavt- 
1  Air  Xine  H.  R.  Co.,  M  Mich.  394,  where  it  was  4aid 
.as  ^sovereign,  wias  chiefly  conoemed;  Society  Perun  .v. 
Ohio  St.  40^;  19  Am.  Dee.  Jiote;  and  33  Am.  St.  R^. 
imilar  rule  applied  in  Miller  v.  Penis  etc  I>ist.,  -85  Fed. 


A 


re  owned  >by  ithe  ^M»te  by  iMaie  ti  Ob  vovareigtifty,  :p. 


lilt  fv.  Seymomr,  rOO  ,Ci4.  J26.  J^elenred  to  In  Ajidrus  v. 
.  fiD3,  jm  deflnii^  tide  l^uds  to  be  'land  covered  and 
be  ordinary  tides";  and  in  Walker  v.  Marks,  2  l^awy. 
as  stated  that  the  definition  quoted  above  waa  the  set- 
ifomJai. 

-Jf  a  patent  for  land  shows  upon  its  face  that  it  is 
attacked  either  directly  or  indirectly,  p.  362. 
Dee.  99,  note. 

WARD  ▼.  jnJl.FORD. 

last  of  Tide  Xaada,  if  oonfioned  by  the  Ilnited  States 
nth  A  valid  title,  p.  372. 

a  More  t.  Massdni,  37  €al.  435,  where  the  leading  case 
Bd  lor  the  reason  tiiat  tiie  question  involved  was  whether 
d  by  the  seashore,  extended  to  high- water  maik  or  in- 


9U 


32  Cal.  374-397 


Notes  on  California  Reports. 


1& 


duded  tide  lands,  the  oourt  holding  that  high-water  mark  was  the  boii 
dary,  while  in  the  leading  case  there  was  no  douht  that  the  grant  i: 
eluded  the  tide  lands.  Distinguished  in  United  Land  Assn.  ▼.  Knigli 
85  Cal.  466,  468,  hy  reason  of  different  facts,  but  the  court  doubU 
that  there  was  any  authority  for  the  assertion  "that  Mexico  could,  < 
eyer  did,  make  grants  of  land  on  the  seashore,  below  the  ordinary  higl 
water  mark  of  the  dally  ebb  and  flow  of  the  tide,  within  the  boundarii 
of  a  pueblo."  Approved  in  Knight  y.  United  States  Land  Co.,  142  1 
S.  202,  204,  where  the  decision  of  the  California  court  in  the  same  cat 
was  reversed.  Distinguished  in  Cobum  v.  San  Mateo  Co.,  75  Fed.  Re] 
528,  529,  on  the  same  grounds  as  in  More  v.  Massini,  37  Cal.  435.  Cite 
in  Wright  v.  Seymour,  69  Cal.  126,  to  the  point  that  lands  covered  b 
the  ebb  and  flow  of  the  tide  belong  to  the  state  by  virtue  of  her  so\ 
ereignty. 

Mexican  Grant. — On  the  cession  of  California,  the  United  States  be 
came  bound  to  protect  the  property,  rights,  and  titles,  leg^  as  well  a 
equitable,  of  the  inhabitants,  p.  371. 

Cited  in  People  ▼.  San  Francisco,  75  CaL  401,  402,  in  which  it  wa 
held  that  the  state  succeeded  to  the  tide  lands  upon  precisely  the  sam 
terms  as  held  by  the  Mexican  government  at  the  date  of  the  cession 
Knight  y.  United  States  Land  Co.,  142  U.  S.  202,  204,  where  the  nil 
was  approved;  and  79  Am.  Dee.  162,  note. 

General  Citations.— The  leading  case  is  referred  to  in  United  Lan 
Assn.  y.  Knight,  85  Cal.  483,  as  an  illustration  of  the  jurisdiction  oi 
the  district  court  to  review  a  survey  made  by  the  surveyor  general  ol 
a  Mexican  grant,  p.  370. 

32  CaL  374-376.    StBVBNSON  t.  STBINBERO. 

Undertaking  on  AppeaL — Surety  on  new  bond  filed  in  appellate  eourl 
should  be  examined  there  as  to  necessary  qualifications,  p.  375. 

Cited  in  King  y.  Filing,  24  Mont.  483,  holding  approval  by  Justiei 
sufficient  as  to  solvency  of  such  surety. 


32  CaL  376-397.    RACOUELLAT  t.  CANSEVAIN. 

Equitable  Mortgage. — ^An  imperfect  agreement  in  writing  to  give  i 
mortgage,  or  to  appropriate  specific  property  to  the  discharge  of  a  par- 
ticular debt,  will  create  a  mortgage  in  equity  or  a  spedfie  lien  on  the 
property,  p.  652. 

Cited  in  Love  v.  S.  N.  L.  W.  &  M.  Co.,  32  Cal.  653,  91  Am.  Dec.  (W 
holding  that  a  mortgage  signed  by  the  trustees  of  a  corporation,  indi- 
vidually, instead  of  by  the  corporation  by  its  trustees.,  although  not 
a  legal  mortgage,  will  be  enforced  in  equity;  Raoouillat  v.  Requena,  36 
Cal.  653,  referring  to  the  rule  as  settled  by  the  leading  case;  Reming- 
ton y.  Higgins,  54  Cal.  624,  where  it  was  held  that  a  mistake  in  law 
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1  fact  would  be  rectified  in  equity;  Jackson  ▼.  Tortenoe, 
where  the  principal  case  was  held  not  in  point,  the  court 

apedfic  enforcement  of  contracts  is  allowed  as  a  matter 

of  right,  and  refused  to  order  the  specific  enforcement  of 
rledged  executory  contract  of  a  married  woman,  to  con- 
property;  Carter  ¥.  Holman,  60  Mo.  503,  holding  that  an 

give  a  mortgage  is  in  equity  entitled  to  preference  over 
iidgment  creditors;  McQuie  v.  Peay,  58  Mo.  59,  where  it 
that  a  failure  to  insert  the  name  of  a  trustee  in  a  deed 

not  wholly  vitiate  it,  hut  it  will  be  regarded  as  an  equi- 
ge;  Martin  t.  Nixon,  92  Mo.  34,  deciding  that  when  land 
>e  included  in  a  mortgage  is  omitted  by  mistalce,  it  will 
be  enforced  in  equity;  Wood  v.  Lee,  4  8.  Dak.  502,  hold- 
>qu!table  lien  is  valid  between  the  parties  and  those  hav- 
^evmda  etc  Syndicate  v.  National  etc.  Co.,  96  Fed.  151, 
Daggett  Y.  Rankin,  31  Cal.  322;  Allis  v.  Jones,  45  Fed. 
ere  the  rule  was  laid  down,  that  a  mortgage  given  by  a 
vithout  attaching  its  seal  is  valid  in  equity.  See,  alM^ 
ip.  700,  701,  note. 

of  a  Nonresident  Alien  to  hold  property  is  a  matter  be- 
ien  and  the  government,  and  cannot  be  questioned  in  % 
ceeding  between  individuals,  p.  386. 
2Neil  V.  Polk,  57  Cal.  324,  to  the  point  that  under  the  law 

the  time  California  was  ceded,  aliens  could  inherit  real 
is  not  Justified  by  the  language  of  the  leading  case,  which 
ted  that  it  was  unnecessary  to  decide  the  point;   Santa 

Works  V.  Peralta,  113  Cal.  44;  Williams  v.  Bennett,  1 
ip.  508,  approving  the  principal  rule;  and  Hammekin  ▼• 
oods,  34a. 

oman  in  equity  can  deal  with  her  separate  property  aa  a 
385. 

rye  v.  Watkins,  40  CaL  562,  6  Am.  Rep.  630,  holding  tha$ 
contract  entered  into  by  a  married  woman  before  her 
I  enforceable  in  equity  after  her  marriage;   72  Am.  Dee. 
Am.  Dec.  226,  note;  and  85  Am.  Dec.  145,  note. 

Deeds.— If  Hn  instrument  improperly  executed  is  recorded, 
mpart  notice  to  subsequent  purchasers  or  encumbrancers^ 

Fed  in  Etzler  v.  Evans,  61  Ind.  62. 

itmction  of  Contract,  the  object  to  be  attained  ia  to  asoer- 
ition  of  the  parties,  p.  388. 

rague  t.  Edwards,  48  Cal.  249,  where  the  rule  was  followed, 
against  executor  for  a  demand   against  testator  should 
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direct  that  tbe  same  be  paid  In  the  due  oowae  of  adTninintration,  pi 
807. 
Approved  in  Bank  of  Stockton  w.  Howlaad,  42  Oal.  133. 

Ratification. — ^The  action  of  an  attorney  In  faet  is  suflldentij  rati- 
fled  if  it  be  shown  that  there  was  an  e^qiress  rstifioation  by  the  prin- 
cipal and  also  an  implied  ratification  by  the  aooeptanoe  of  part  at  the 
consideration  money,  p.  383. 

Referred  to  in  Frink  t.  Roe,  70  Cal.  312,  as  an  iUnstration  of  the 
difference  between  void  and  voidable  transactions. 

General  Citations. — Cited  in  Lamb  v.  Davenport,  1  Sawy.  631,  to  the 
point  that  an  action  would  be  sustained  to  foreclose  a  mortgage  brought 
by  persons  not  mentioned  in  the  mortgage  exoej>t  under  the  designa- 
tion of  ''all  prior  legal  mortgagees  and  encumbrancers,"  p.  391;  and 
Racouillat  v.  Requena,  36  Oal.  657,  to  the  point  that  a  promise  to  pay 
money,  which,  by  the  terms  of  the  contract  and  intention  of  the  parties, 
was  not  secured  by  debtor's  land,  is  not  a  lian  on  such  land,  p.  396. 
Hockett  V.  BickeU,  138  Mo.  516. 

32  OaL  397-402.    HIDDEN  ▼.  JORDAN.    &  a  21  Cal.  92;  28  CU.  SOI; 
89  Oal.  61;  67  OaL  184. 

Mortgage.^A  mortgagee  in  possession  cannot  charge  the  mortgagor, 
in  an  accounting  with  the  cost  of  permanent  improvements,  except 
under  special  circumstances,  p.  401. 

Cited  in  Raynor  v.  Drew,  72  Cal.  812,  holding  that  mortgagee  can- 
not chaise  for  improvemei^ts  merely  conducive  to  his  comfort. 

32  CdL  402-406.    DOUX^HBRTT  y.  F0LS7. 

Street  Contract. — ^Board  of  supervisors  may  rea^festibe  (for  IMa  ier 
street  work,  where  a  contractor  has  failed  to  perform  his  work,  with- 
out repeating  the  steps  necessary  to  obtain  jurisdiction,  p.  406. 

Affirmed  in  Jiimmelman  v.  Oliver,  34  Qal.  247.  Referred  to  in  Cl|am- 
bers  V.  Satterlee,  40  Cal.  519,  where  it  was  stated  that  "the  supervisors, 
having  obtained  ^risdiction  in  the  first  inst^Mice,  retain  jurisdiction 
until  work  is  completed." 

62  (M.  400-414.    WILSON  ▼.  «S  CRSDITOKS. 

Insolvency. — ^A  petition  in  insolvency  should  aver  that  the  petitioner 

is  a  resident  of  the  county  in  which  proceedings  are  commenced  p.  408. 

Cited  in  Barrett  v.  Carney,  33  Cal.  641,  as  being  the  better  practice. 

Same. — ^If  a  charge  of  fraud  is  made  by  a  creditor,  the  insolvent  may 
object  by  demurrer,  or  he  may  plead  guilty,  or  not  gnilty,  p.  411. 
Approved  in  Hinkel  v.  His  Creditors,  63  CaL  331. 
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AR6ENTI  ▼.  SAWYER. 

the  supreme  court  in  a  case  becomes  tlie  law  of  that 
itages,  p.  416. 

)  principle  adhered  to,  in  Davenport  ▼.  Kleinschmidt,  8 
aver  ▼.  San  Francisco,  146  Oal.  732,  judgment  against 
it  of  funds  of  particular  year,  pursuant  to  directions 
rt  on  appeal  is  res  adjudicata  and  cannot  be  changed; 
ik,  139  Gal.  307,  noted  under  Argenti  v.  San  Francisco, 
mpton  T.  Jubilee  etc.  Co.,  22  Mont.  110,  dismissing  ap- 
inent  entered  in  oonformity  to  judgment  ordered  on 
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BRXrCK  T.  TXrCKBR.    &  C.  42  CaL  840. 
lyf  Will  should  follow  tesUtor's  intention,  p.  48L 
te  of  Lynch,  142  Cal.  375,  but  rejecting  devise,  whert 
and  was  erroneous. 

operates  only  upon  such  land  a«  legally  and  equitably 
bator,  p.  432. 

9yde  v.  Hellen,  10  Wash.  594. 

on8.^Ref  erred  to  in  S.  G.  42  GaL  349.  CSted  In  Wheeler 
il..  87,  to  the  point  that  when  the  meaning  of  a  will  is 
ject  to  which  it  is  to  be  applied  may  be  ascertained  by 
»,  p.  431. 

PEOPLE  ▼.  GOLDSTEIN. 

ction. — A  plea  of  guilty  by  a  defendant  oonstitntea  a 
im,  and  if  again  indicted  for  the  same  offense,  this 
n  is  a  good  defense,  p.  433. 

arte  Brown,  68  Gal.  180,  and  rule  applied  in  interpret- 
roviding  that  a  defendant  may  be  admitted  to  bail  be- 
the  court  holding  that  ''conviction"  consists  of  a  plea 
erdict  of  guilty  by  a  jury;  and  United  States  v.  Wat- 
cp.  159,  S.  G.  7  Sawy.  92,  approving  the  general  rule, 
t  a  person  convicted  of  a  crime  punishable  as  a  mis- 
a  felony,  loses  his  rights  as  an  elector  under  a  statute 
;he  ''privilege  of  an  elector  shall  be  forfeited  by  a  con- 
Time  punishable  by  imprisonment  in  the  penitentiary." 

PEOPLE  T.  LACHANAIS. 

•The  safer  course  is  for  the  court  never  to  refuse  an 
ehalf  of  a  defendant  in  a  criminal  case  to  whidi  there 
stion,  even  if  given  in  substance  before,  p.  436. 
\  V.  Ferguson,  9  Nev.  118;  United  States  v.  Gannon,  4 
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Utah,  139,  holding  that  it  is  not  error  to  refuse  an  instnietion  aires 
given  in  substance;  and  87  Am.  Dec.  101,  note. 

S2  Oal.  436-444.     EIDWELL  ▼.  BRUHHAGIN. 

Trust. — Where  the  principal  intent  is  to  confer  a  benefit  on  oesi 
que  trusts,  a  nonexecution  of  the  power  within  the  time  limited  ah 
not  be  suffered  to  defeat  it,  p.  443. 

Cited  in  Morffew  v.  S.  F.  &  S.  R.  R.  Co.,  107  CaL  595,  to  the  poi 
that  the  execution  of  a  trust  Is  imperatiye. 

Administrator. — ^If  an  executor  appointed  by  a  testator  dies,  and 
administratof'  with  will  annexed  is   appointed,  he  possesses   all  t 
power  conferred  on  the  executor  named  in  the  will,  p.  442. 

Cited  in  Crouse  y.  Peterson,  130  Cal.  172,  173,  but  holding  disa 
tionary  powers  of  sale  not  so  conferred  on  this  administrator;  i 
notes  12  Am.  Dec  104;  24  Am.  Deo.  389. 

32  CU.  445-447.    PEOPLE  ▼.  HIDDEN. 

Grand  Jurors. — ^The  judge  may  excuse  persons  summoned  as  gra 
jurors,  without  requiring  them  to  make  their  excuses  under  oath 
open  court,  p.  447. 

Cited  in  People  ▼.  Millsaps,  35  Cal.  48,  to  the  point  that  the  pi 
sumption  is  that  the  court  did  not  excuse  persons  summoned  as  gra] 
jurors,  without  cause. 

Challenge. — ^If  a  defendant  has  opportunity  to  interpose  challenge 
grand  jury  before  indictment  is  found,  but  makes  none,  he  cannot  aK« 
ward  take  advantage  of  any  objection  to  the  panel,  p.  447. 

Followed  in  People  ▼.  Stacey,  34  CaL  308. 

32  CaX.  447-449.    ELLIS  ▼.  EASTMAN. 

Judicial  Notice  will  not  be  taken  of  a  private  act  unless  offered  I 
evidence,  p.  449. 

Cited  in  11  Am.  Deo.  781,  note;  and  in  extended  note  in  89  Am.  Dc 
670,  671. 

32  CaL  450-458.    SACOUILLAT  ▼.  RENE. 

Evidence^ — ^Averments  of  mere  evidence  In  a  pleading  are  not  ai 
mitted  by  failure  to  deny  them  in  the  answer,  p.  455. 

Cited  in  Wormouth  v.  Hatch,  33  CaL  128;  Jones  ▼.  CSty  of  PetalunL 
36  CaL  233,  in  which  "an  elaborate  history  of  the  dty  of  Petalums 
was  declared  evidence  only  and  not  properly  inserted  in  the  pleadingi 
^Gnor  V.  Kidder,  43  CaL  236,  where  the  rule  was  followed;  McOaughe 
V.  Schuette,  117  CaL  225,  59  Am.  St.  Rep.  178,  where  a  complaint  ws 
held  bad  because  the  ultimate  fact  was  not  pleaded,  but  left  to  be  « 
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srence  or  ftrguaeat;  Pcnoe  v.  Buibin,  1  IcUkho,  5i2; 
f,  36  Miiin.  20|9y  in  wWk  the  samt  rule  was  adopted; 
m,  7  Ney.  172;  and  76  Am.  Dec.  498,  note. 

the  plaintiff  on  trial  treats  an  allega^n  in  the  com- 
hy  the  answer,  and  introduces  evidenoe  to  provt  it, 
rmitted  to  raise  the  point  for  the  first  time  in  supreme 
^legation  was  not  denied,  p.  457. 
me  point  in  Beck  y.  B«ek»  6  Mi^nt.  287. 

n. — Cited  in  Lamb  v.  Dayenpori,  1  S»wy.  681,  to  the 
bion  may  be  brought  to  forsekwt  a  moTitgagis  by  pajr- 
)A  in  the  mortgage  otherwise  than  under  the  4eajigna- 
mortgagcei  and  encumbrancers." 

(TCONNELL  ▼.  JMUGHSSTY. 

)ctment  cannot  be  maintained  on  an  equitable  title, 

of  Fair,  132  Cal.  536,  84  Am.  St.  Rep.  82,  noted  under 
tiy,  19  OaL  249;  Hartley  v.  Brown,  46  Cal.  204,  the 
rule  to  be  settled  law;  Hartley  ▼.  Brown,  61  CaL  467, 
I  reported  a  second  time;  and  Tarpey  v.  Salt  Co.,  5 
»  point  that  a  plaintiff  haying  alleged  a  legal  title, 
'  upon  an  equitable  one. 

—The  oonfrmedT  suryey  of  a  confirmed  Mexican  grant 
et  and  yalidity,  under  thf  act  of  1860,  as  i|  a  patent 
t)eexi  issued,  p.  462. 

Bhermsn  y.  McCarthy,  67  CaL  612.  ated  in  Le  Roy 
y.  68;  and  Boudlin  y.  Phelps,  12  Sawy.  815;  8.  C. 

BENKSRT  y.  BENKSRT. 

ion  Is  established  whsn  it  is  shown  that  the  nbsence 
IS  continued  during  two  years  without  the  consent  of 

p.  469. 
liombnrg  y.  Thomborg,  18  W.  Va.  626;  Eyens  y.  Ful- 

Cited  in  Kusel  y.  Kusel,  147  Gal.  64,  finding  showing 
husband,  and  offer  by  her  to  fulfill  marriage  contract 
habit  with  husband,  but  does  not  state  that  condona- 
1  nor  that  return  and  offer  were  within  statutory 
Hire  desertidn;  McMullin  y.  McMuUin,  123  Cal.  654, 
ble  in  ease  of  cure  of  desertion  by  husband  pending 
b  alimony;  S.  C,  140  Cal.  117;  Towle  y.  Matheus,  130 
"willful"  and  "willful  neglect";  Howard  y.  Qo^ar^, 
ting  action  not  defeased  by  oMvm  to  relnuwy  uu^^ 
70  y.  Ogilye,  37  Or.  179,  defining  "willful  desertion." 
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32  Cal.  472-476.    ROBBHTS  ▼.  0.  R.  R.  CO. 

Constnictioii  of  Statute.— When  a  word  is  found  repeatedly  in  a  si 
ute  or  an  amendment  to  it,  the  presumption  is  it  bears  the  same  mo 
ing  throughout,  p.  474. 

Followed  in  Hoag  r.  Howard,  06  CaL  6ti5.  Cited  in  Commissioni 
y.  Bank,  177  HI.  241,  oonstruing  loeal  statutes. 

82  OaL  476-476.    DOLL  ▼.  SMITH. 

Affidavit  of  Service.— -If  an  affidavit  of  servioe  of  a  notioe  of  app< 
does  not  show  a  personal  servioe,  it  must  show  a  strict  oompUai 
with  the  statute,  p.  476. 

Cited  in  Mohr  v.  Byrne,  131  Cal.  290,  holding  affidavit  of  servioe 
notioe  of  appeal  insufficient;  Moore  v.  Besse,  35  CaL  187,  holding  th 
where  notioe  of  appeal  was  sent  to  Santa  Cruz,  an  affidavit  setti 
^  forth  such  service  was  incomplete  if  it  did  not  show  that  respondeni 
attorney  lived  in  Santa  Cruz;  Dalzell  v.  Superior  Court,  67  CaL  45 
and  Warner  v.  Teachenor,  2  Idaho,  40,  deciding  that  the  statute  is  n 
complied  with  by  an  affidavit  stating  "that  affiant  served  notioe  up4 
the  attorney  for  respondent  by  leaving  a  true  copy  thereof  at  fa 
offioe." 

32  Cal.  477-480.    MAYO  ▼.  AH  LOT. 

Judgment.— A  judgment  Is  never  absolutely  void  if  the  court  hi 
jurisdiction  of  the  subject  matter  and  the  person  of  the  defendaa 
but  is  valid  until  reversed  on  appeal,  p.  480. 

Cited  in  Burcham  v.  Terry,  65  Ark.  400,  29  Am.  St.  Rep.  44,  whei 
it  was  held  that  a  decree  in  an  overdue  tax  suit  enforcing  a  lien  upo 
land  illegally  assessed  cannot  be  questioned  collaterally;  People  t.  Da 
G.  1,034,  36  CaL  222,  holding  that  while  the  rule  was  true  as  a  geaen 
principle,  it  did  not  apply  to  a  judgment  ordering  the  sale  of  propert; 
owned  by  a  dty,  for  taxes,  such  a  judgment  being  absolutely  void 
and  Crall  v.  Peso  Irrigation  District,  87  CaL  148. 

If  the  owner  of  property  assessed  for  street  improvements  is  no 
made  a  party  to  a  suit  to  collect  the  same,  and  the  action  is  not  brougfa 
against  all  "owners  and  daimants,"  and  service  is  not  made  on  tin 
real  estate,  the  judgment  is  void,  p.  480. 

Cited  in  King  v.  Randlett,  33  Cal.  322,  holding  that  where  a  judg 
ment  was  entered  against  the  "Independent  Company"  by  default,  i1 
was  void  as  to  the  "Independent  Tunnel  Company";  Eitel  v.  Foote, 
39  CaL  440,  in  whioh  the  leading  case  was  distinguished  and  the  cue 
said  to  have  no  weight,  "where  the  question  is,  whether  it  appesn 
from  the  judgment-roll  that  the  court  acquired  jurisdiction  of  the  de- 
fendant"; 9  Am.  St.  Rep.  369,  note;  and  29  Am.  St.  Bep.  44,  note. 
Dietingnished  in  Page  v.  W.  W.  Ghaae  Co.,  145  CaL  583,  judgnMni  for 
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r  on  foreclosure  of  street  assessment  only  sffeets  interest 
party  to  action  or  affected  wHb  notice  thereof. 

nnents.— Judgment  in  action  for  is  not  subject  to  col- 
p.  480. 

d  T.  Jordan,  125  Oal.  202,  holding  intgalarities  in  assess- 
swuble  on  action  to  quiet  title  brought  after  such  judg- 

.    SEAXOlf  ▼.  SON. 

innot  be  oarred  out  of  lands  held  in  i<Asd  imukoj  or 
imon,  p.  483. 

eto  y.  Dupuy,  47  Cal.  80,  holding  that  under  the  act  of 
sad  could  not  be  carred  out  of  landa  held  in  joint  ten- 
B  person  filing  the  declaration  is  in  exclusive  possession; 
E  of  S.  B.  T.  Guerra,  61  Cal.  112,  deciding  that  in  1861  a 
Bd  out  of  lands  held  by  tenancy  in  common,  was  invniid; 
emandez,  71  CaL  607,  where  it  was  said  the  rule  of  the 
s  in  force  up  to  March  9,  1868,  but  after  the  passage  of 
mt  in  common  in  "exclusive  occupation  of  the  land,  hav- 
iclosed,"  could  file  a  homestead;  In  re  Carriger,  107  CaL 
t  was  held  that  an  undivided  interest  in  land  of  a  de- 
cannot  be  set  aside  as  a  probate  homestead,  when  the 
lifetime  oould  not  have  declared  a  homestead;  Rosenthal 
c,  110  CaL  202,  affirming  the  principal  case;  Lindley  ▼. 
214,  where  the  leading  ease  was  criticised  and  the  rule 
V.  Berry,  13  Nev.  525,  deciding  that  a  homestead  cannot 
t  land  claimed  by  parties  as  copartners;  Newton  v.  Sum- 
I,  in  which  the  leading  case  was  referred  to,  and  holding 
tead  waa  carved  out  of  land  belonging  to  a  partnership, 
ill  not  be  granted  at  the  instance  of  another  member  of 
vent  the  filing  of  the  homestead;  63  Am.  Dec  122,  123, 
ng  case  is  cited  in  an  extended  note. 

lant  in  Common. — The  entry  of  a  vendee  of  one  ooten- 
ed  purporting  to  convey^ the  entire  title,  and  under  the 
id  so,  followed  by  his  exclusive  actual  poeseesion,  does 
BUI  ouster  of  the  other  ootenant,  p.  484. 
mrd  V.  Johnson,  57  Cal.  183,  and  laying  down  the  nile 
n  common  is  ousted  by  his  cotenant,  only  "when,  as  a 
isonably  attentive  to  his  own  interests,  he  ought  to  have 
ootenant  asserted  an  exclusive  right  to  the  land."  In 
sy,  63  Cal.  597,  the  rule  was  doubted  and  declared  con- 
eight  of  authority.  The  leading  case  wias  overruled  In 
,  70  Cal.  359.  Cited,  in  support  of  a  similar  rule,  in 
r,  92  N.  C.  98.  Referred  to  in  note,  29  ion.  Dec.  486.    . 
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fiae.-1-If  a  pteiot^  m  Iub  oompUInt  avers  a  legal  title,  aj^  does  n 
set  up  an  equitable  title,  1|e  cannot  <m  trial  rely  upon  an  ei^uitable  titl 
p.  484. 

Cited,  in  support  of  this  ruk,  Tarpej  t.  fSatt  Co.,  5  Utah,  218. 

n  CaL  484*488.    NOLAir  ▼.  RSB6B. 

Contract.— The  owners  of  adjacent  property  are  not  parties  to  tl 
contract,  for  the  improvement  of  a  street,  entered  into  by  a  oontrMft< 
and  a  street  superintendent,  p.  485. 

Cited  in  Himmelmann  v.  Spanagel,  39  Cal.  392,  where  in  an  aetk 
to  recover  a  street  assessment,  the  eourt  refused  to  allow  a  comtei 
claim  for  damages  caused  by  the  contractor;  Ohamben  t.  SiUtterleSb  4 
CSaL  520,  holding  that  in  aa  action  to  reoover  street  assessments  tl 
oaurt  would  only  consider  questioiu  of  jurisdictioDal  character — ^that  a 
etiier  ^ueetione  ahould  be  submitted  to  the  supervisoni;  Himmelman 
T.  Beadley,  44  CaL  279,  deciding  that  if  there  is  any  error  in  ineludis 
eapwfises  in  the  assessment  not  provided  for  in  the  contract,  the  mil 
talce  should  be  corrected  by  appeal  to  the  supervisors;  and  Jamings  y 
Le  Breton,  80  CaL  11,  If  an  assessment  is  unreasonable,  the  remedy  i 
by  appeal  to  the  city  council;  Tumwater  v.  Piz»  18  Wash.  157. 

Fraud. — Fraud  is  no  defense  to  an  action  by  a  oontraotor  to  reeovar 
street  assessment,  but  must  be  tak«ii  advantage  of  by  appeal  to  tk 
supervisors,  p.  487. 

C^d  in  Himmelmann  v.  Hoadley,  44  Cal.  227,  approving  the  genen 
rule  and  holding  that  if  the  time  for  an  appeal  to  the  supervisors  ha 
elapoed  before  knowledge  of  the  fraud,  they  could  avail  themselve 
of  it,  only  in  a  direct  attack  on  the  contract.  But  in  Brady  v.  BartlctI 
50  Cal.  368,  it  was  held  that  since  the  paasage  of  the  act  of  1872,  fraa 
was  a  valid  defense  in  an  action  to  recover  a  street  assessment;  KeD; 
▼.  GSiadwiok,  104  La.  Ann.  734,  applying  rule  of  failure  to  ^ctend  wori 
ap  f ar  as  contemplated  by  the  contract  undmr  facts  stsMl.  In  Tviss  « 
City  of  Port  Huron,  OS  Mich.  541,  it  was  said  that  fraud  would  not  ta 
validate  an  aseessment  unless  participated  in  by  tiie  oomaMA  oowneiL 

3S  Cal.  488-492.  DDHCK  v.  PERINGER. 

Sjeotment^ — If  a  tenant  is  sued  in  ejectment,  the  landlord  may  bi 
permitted  to  defend  the  action  in  the  name  of  the  tenant,  in  case  hii 
title  is  drawn  in  issue,  p.  491. 

ated  in  Valentine  v.  Mahcmey,  37  CaL  394,  holding  that  if  the  land- 
lord is  permitted  to  appear,  the  tenant  cannot  interfere  with  any  subse- 
^ent  proceedings  to  his  prejudice;  and  Reay  v.  Butler,  69  CaL  582, 
where  the  rule  was  approved  as  a  general  i»inciple,  p.  574,  but  was  dii- 
tinguisbed  on  pp.  582^  583. 

Same.— When  <^e  demanded  premises  are  in  the  poesesaioA  of  a  Urn- 
ant,  the  tenant  is  the  proper  party  ielandaat  in  eje^tquentif  f*  49L 
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vhA  in  Mahoney  v.  Hiddleton,  41  Cal.  58. 

i  Order. — If  one  part  of  a  divisible  order  is  appealable,  while 
rt  i^  not,  the  supreme  court  will  review  tke  appealable  par- 

n  re  Davis,  11  Mont.  14. 

itationa.— Oorwin  v.  Bensley,  43  GaL  262,  to  the  point  tliat 
to  an  action  are  entitled  to  be  heard,  to  move  f<Nr  a  new 
ake  an  appeal. 


m.  EWALD  ▼.  CORBETT.  8.  G.  43  CaL  472;  73  CbI.  338; 
it.  Bep.  818. 

^OBun. — ^The  deed  of  a  married  woman  of  her  separate  prop- 
adanowledged  in  the  manner  prescribed  bj  statnte,  ia  vaid» 

iEbrmed  in  S.  C,  MeLeran  v.  Bentim,  43  Gal.  472.  Cited  in 
tzzaroviehy  55  GaL  58,  where  it  was  said  the  certificate  of 
ment  is  as  essential  as  the  signature;  Wambole  ▼.  Fo6te,  2 
I,  in  whidi  the  court  deeided  that  a  married  iro—n'«  «n- 
d  deed  was  void  in  equity  ct  woU  as  at  law;  41  Abl  Dee; 
[  Am.  Dec.  369,  note,  stating  that  the  notary's  teal  is  neees- 
L  Am.  Rep.  460,  note. 

—If,  after  a  decree  of  divorce,  the  husband  dies,  a  supple- 
«,  without  a  revivor  as  to  his  hetrs,  ordering  a  sale  of  the 
perty  and  a  division  of  the  proceeds,  is  void  as  to  the  heirs. 


i 


[  in  Phekm  ▼.  Tyler,  64  Gal.  82,  holding  that  the  death 
ending  an  appeal  does  not  render  the  judgment  of  the  ap- 
;  void.  Referred  to  in  Millidge  v.  Hyde,  67  Gal.  5,  and  dis- 
n  the  ground  that  the  court  in  the  leading  case  did  not 
de  whether  such  a  judgment  could  be  collaterally  attacked 
1  in  Lyon  v.  Register,  36  Fla.  282,  to  the  point  that  if  in  a 
^ition  one  of  the  cotenants  dies,  his  heirs  or  derisees  must 
rties  before  proceeding  with  the  partition.  Referred  to  In 
Danforth,  HI  111.  243,  and  deciding  that  a  divorced  wife 
er  husband's  death,  prosecute  a  writ  of  error  to  reverse  the 
1  in  Taylor  v.  Eliott,  52  Ind.  590,  the  court  saying  that  in 
A  judgment  of  an  appellate  court  rendered  on  an  appeal 
name  of  a  dead  plaintiff  was  void;  it  was  also  held  in  the 
hat  such  an  appeal  could  not  be  prosecuted  in  the  name 
by  one  to  whom,  during  the  pendency  of  the  action,  the 
made  a  written  assignment.  In  52  Am.  Dec.  110,  note,  this 
fully  discussed  and  authorities  collected.  See,  also,  53  Am. 
be;  and  29  Am.  St.  Rep.  816.  In  Commissioners  of  Rice  Co, 
29  Kan.  163,  it  was  held  that  a  judgment  in  a  dvi!  suit, 
M  GaL  Rep.— 104 
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rendered  against  a  person  imprisoned  in  a  penitentiary,  might  be  jpe- 
yoked  or  set  aside  upon  proper  proceedings. 

l^jectment. — ^If  plaintiff  and  defendant  are  tenants  in  common,  the 
plaintiff  cannot  recover  possession  of  the  entire  premises  to  the  ex- 
clusion of  defendants,  nor  can  he  recover  his  undivided  part  without 
proof  of  an  ouster,  p.  499. 

Cited  in  Gale  v.  Hines,  17  Fla.  774,  to  the  point  that  ejectment  will 
lie  between  cotenants  if  an  ''ouster"  be  established;  and  Coogler  v.* 
Rogers,  25  Fla.  881,  to  the  same  point.  Referred  to  in  15  Am.  St.  Rep. 
69,  note;  50  Am.  St.  Rep.  843,  note;  and  50  Am.  St.  Rep.  845,  note. 

Tenants  in  Common. — ^If  the  wife  purchase  property,  and  pay  for  it 
in  part  with  community  money  and  in  part  with  her  separate  prop- 
erty, the  wife  becomes  a  tenant  in  common  with  her  husband  in  propor- 
tion of  the  separate  property  to  the  whole  paroha«e  price,  p.  498. 

Rule  applied  in  Schuyler  v.  Broughton,  70  Cal.  285. 


32  0§L  499-529.   APPEAL  OF  N.  B.  &  M.  R.  R.  CO. 

ABMtsnient — Street  Railroad.— The  interest  of  a  street  railroad  com- 
pany in  the  street  is  real  estate,  and  when  improvements  are  made  on 
such  street,  from  which  substantial  benefits  will  accrue  to  the  railroad 
company  as  well  as  to  adjoining  property  owners,  the  company  is  liable 
to  be  assessed  for  such  benefits,  p.  514. 

Cited  in  dissenting  opinion  of  Rhodes,  J.,  San  Francisco  v.  S.  V.  W. 
W.,  48  OaL  534.  In  Welsh  v.  County  of  Plumas,  80  Cal.  341,  it  was 
held  that  a  toUroad  constituted  an  interest  in  land  and  the  principal 
case  cited  in  support  of  that  view.  Mentioned  in  a  letter  used  as 
evidence  in  Pacific  R.  M.  Co.  v.  Railway  Co.,  90  Cal.  631.  Referred  to  in 
City  of  Bridgeport  v.  N.  Y.  &  N.  H.  R.  R.  Co.,  36  Conn.  268,  but  the 
court  distinguished  the  leading  case,  and  held  that  an  assessment  upon 
the  franchise  of  a  railroad  company,  grounded  upon  the  assumed  bene- 
fits expected  to  result  from  the  removal  of  obstructions,  was  unau- 
thorized and  illegal.  Cited  in  City  of  New  Haven  v.  F.  H.  &  W.  R.  R. 
Co.,  38  Conn.  431,  9  Am.  Rep.  403,  to  the  point  that  the  rails,  sleepers, 
ties,  spikes,  etc  of  a  railroad,  are  real  estate;  Rich  v.  City  of  Chicago, 
152  HI.  36,  to  the  point  that  the  right  of  way  of  a  railroad  company  is 
real  estate;  Pittsburg  etc.  R.  Co.  v.  Hays,  17  Ind.  App.  264,  where  it  was 
stated  that:  ''Whatever  the  rule  may  be  elsewhere,  it  is  settled  in  this 
state  that  the  right  of  way  of  a  railway  company  may  be  assessed  for 
the  improvement  of  highways";  Cited  in  Indianapolis  etc  v.  Capitol  etc 
Co.,  24  Ind.  App.  119,  but  held  inapplicable  under  local  statutes  as  to 
assessments  of  abutting  owners;  dissenting  opinion  in  Chicago  etc  Co. 
V.  City,  112  Iowa,  317,  main  opinion  holding  right  of  way  exempt  under 
local  statutes;  Atchison  etc  Co.  v.  Peterson,  5  Kan.  App.  108,  sustain* 
ing  ssseesment  of  land  used  for  depot,  shops,  etc;  Lincoln  etc  Co.  ▼• 
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137,  •ustaining  statute  permitting  assessment  for  paving 
on  faUnre  of  company  to  do  the  work;  Dunsmuir  t.  Port 
/o.,  24  Wash.  116,  defining  real  property;  City  of  Ludlow 
f  Oneinnati  S.  R.  etc,  78  Ky.  364,  holding  that  a  "lot 
ulway  company  is  as  much  subject  to  assessment  for  im- 
i  if  it  belonged  to  a  private  person/'  The  general  rula  was 
ppeal  Tax  Court  etc  v.  Western  Md.  R.  R.  Co.,  60  Md. 
State  V.  District  Court,  31  Minn.  355,  it  was  held  that  a 

track  is  not  assessable  as  real  estate.  Cited  in  Northern 
Carland,  5  Mont.  158,  167,  holding  that  the  right  of  way 
m  Pacific  Railroad  is  real  estate.  A  contrary  rule  was  up- 
^o,  Milwaukee  &  S.  P.  R.  Co.  v.  Milwaukee,  89  Wis.  617, 

decided  the  right  of  way  of  a  railway  company  is  not 

local  improvements.  Cited  in  Huntington  v.  C  P.  R.  R. 
>06,  where  it  was  held  that  a  railroad  In  Oallfomia  must 
itd  estate;  8.  F.  &  N.  P.  R.  R.  Co.  v.  State  Board,  60  CaL 
MX  626,  note;  61  Am.  Dec  610,  note;  26  Am  St.  Rep.  476, 

I  of  Statutes. — ^In  construing  a  statute,  the  object  to  be 
is  to  be  ascertained,  and  it  is  to  be  so  construed,  if  pos- 
its parts  may  have  effect  and  operate  harmoniously  to 
;  object,  pp.  617,  618. 
)  above  point  in  Univexsiiy  of  Galifoinia  ▼.  Bernard,  67 

LtioBS.— Cited  in  69  Am.  Dec  662,  note,  to  the  point  that 
street  for  a  railway  is  the  imposition  of  a  new  burden 
,  which  neither  the  state  nor  municipality  can  authorize 
onsent  of  the  owner,  except  upon  making  compensation 
itioned  in  dissenting  opinion  of  Rhodes,  J.,  in  Appeal  of 
CaL  68,  as  an  instance  of  an  appeal  in  special  cases  al- 
ute. 

I   APPEAL  OF  PIPER. 

al  Law.— A  statute  authorizing  the  assessment  of  a  por- 
)enses  for  widening  a  street  in  a  city  upon  the  lots  bene- 
tutional,  and  cross-streets  adjacent  to  the  street  to  be 
lIso  be  assessed  upon  the  same  principle,  p.  667. 
bd  in  cases  involving  the  same  principles,  in  Brook's  and 
il,  32  CaL  660;  Reese's  Appeal,  32  Cal.  668;  Mahoney  v. 
CaL  668.    Cited,  aUio,  in  66  Am.  Dec  286. 

lie  rule  that  a  new  trial  will  not  be  granted,  on  the 

is  contrary  to  the  evidence,  where  there  is  a  substantial 

s  to  the  report  of  commissioners  appointed  to  assess  the 

estimate  the  l>enefits  resulting  from  tin  widening  of  a 
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Cited  in  Quint  v.  Ophir  Wn.  Co.,  4  Nev.  807,  where  the  tvM  was  i 
plied  to  a  verdict  rendered  by  a  jury  upon  conflicting  evidence;  V.  & 
R.  R.  Co.  V.  Elliott,  5  Nev.  306,  in  which  the  oourt  refused  to  set  aai 
the  report  of  "conunissioners"  appointed  to  astess  tbe  vafaie  of  la 
t4lcen  for  railway  purposes;  and  V.  &  T.  R.  R.  Go.  ▼.  BOarj,  8  Net.  1 
to  the  same  point. 

General  Citations.— Mentioned  in  dlBseniJng  qplinion  of  Rhddst,  J., 
Appeal  of  Houghton,  42  CaL  68,  as  an  example  Of  an  appeal  in  "spec 
s"  provided  for  by  the  statute. 
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32  CaL  658-664.   APPEAL  OF  6R00KS. 

AppeaL — ^Mentioned  in  dissenting  opinion  of  Rhodea,  J.,  in  Appeal 
Houghton,  42  Gal.  68,  as  an  example  of  aa  appeal  in  ''special  ease 
provided  for  by  the  statute. 

S2  CaL  665-667.  APPEAL  OF  LEFSVSE. 
AppeaL— Cited  to  the  same  point  aa  in  Appeal  of  Brooks,  32  QaL  61 

82  Cal.  667-669.    APPEAL  OF  RISSE. 
AppeaL-^)ited  to  the  same  point  as  in  Appeal  of  Brooks,  82  OU.  5( 

32  CaL  669-674.  WEDDERSPOON  ▼.  ROGERS. 

Pleadings. — ^In  aa  action  on  a  promissory  note,  a  denial  that  t 
plaintiff  was  the  lawful  owner  and  holder  of  the  note  is  a  denial  of 
conclusion  of  law  and  raises  no  issues,  p.  672. 

Rule  applied  in  an  action  on  a  certificate  of  deposit,  in  Poormaik 
lifills  &  Co.,  35  Cal.  121,  95  Am.  Bee  92,  holding  that  an  averment  < 
ownership  of  the  ceij^ificate  is  a  conclusion  of  law.  Same  doctrine  u] 
held  in  Hook  v.  White,  36  Cal.  302.  Cited  in  Curtin  v.  Kowalsky,  1^ 
Cal.  433,  in  action  on  judgment  by  assignee  thereof,  where  oompHdi 
alleges  assignment  of  judgment  further  allegation  that  plaintiff  is  no 
owner  and  holder  of  judgment  is  unnecessary;  Kennedy  etc  Co.  ' 
Steamship  etc  Co.,  123  Cal.  586,  holding  finding  on  such  issue  unneeei 
•ary;  Pryce  v.  Jordan,  69  Cal.  571,  where  it  was  held  th»t  if  the  con 
plaint  shows  indorsement,  assignment,  and  delivery,  it  was  unnecei 
sary  for  plaintiff  to  aver  that  he  continued  to  be  the  owner;  and  Mbi 
roe  V.  Fohl,  72  Cal.  570,  in  which  it  was  said  that  a  denial  that  plaix 
tiff  was  the  holder  of  the  note,  without  averring  facts  showing  sue 
to  be  the  case,  raised  no  issu^.  The  general  rule  was  followed  in  Ban 
of  Shasta  V.  Boyd,  99  Cal.  606;  Goldstein  v.  £>ause,  2  Idaho,  273 
JSehuttler  v.  King,  18  Mont.  228;  Cropsey  v.  Averill,  8  Neb.  156,  holdini 
that  plaintiff's  ownership  of  note  being  in  issue,  it  was  not  competen 
for  a  witness  to  testify,  against  objection  that  she  was  the  owner  of  th 
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▼.  ReiUy,  15  Ner.  463;  ikad  D^loatoh  r.  Yinaon,  108  K.  0. 
t,  aUo,  53  Am.  Dee,  334,  note,  and  72  Am.  Dee.  523,  note. 

the  answer  denlea  that  plaintiff  is  the  owner  ef  the  promia* 
ad  plaintiff  iiltrodnoBs  aflMavits  to  prove  that  the  note  ia 

defendant's  eonnter-affidavit  merely  states  the  answer  is 
&de  in  g«od  faith,  sveh  answer  is  sham  and  should  be 

p.  678. 

liriek  ▼.  MeMafiiis,  14  Oslo.  71,  28  Aul  8t.  B4p.  267,  whera 
mder  similar  f  aeta  was  disregarded. 

tation^— Cited  in  Toby  ▼.  Oregon  Pae.  R.  R.  (>>.,  98  Gal. 
K)int  '^hat  a  trustee  fo  whom  a  ehose  in  aetkm  had  been 
br  oolleetion  is,  in  contemplation  of  kw,  so  far  the  owner 
sue  on  it  in  his  own  nalne." 

77.  SHSIVSR  ▼.  LOVSJOT. 

^  Note. — ^AU  the  makers  of  a  Joint  and  aeferal  provilsaorT- 
rer  their  relatioiis  between  themseWes,  stand  as  to  the 
ncipalB,  p.  576. 

as  affirmed  in  Damon  r.  Pardow,  34  Cai  881.  Cited  in  Har- 
5  Cal.  343,  where  the  question  was  raised,  bnt  not  decided, 
rale  of  the  leading  case  was  changed  by  section  2832  of  the 
roviding  that  "one  who  appears  to  be  a  principal  may  show 
he  is  only  a  surety  except  as  against  those  who  have  acted 
of  his  apparent  character  as  principal";  it  was  held,  how- 
le  ^^10  is  apparently  principal,  and  is  in  fact  such,  cannot 
ty  as  a  principal  by  showing  that  as  between  himself  and 
r,  he  was  only  a  surety;  Chafoin  v.  Rich,  77  Cal.  477,  de- 
surety  is  liable  without  demand  or  notice;  Cal.  Nat.  Bank 
\  CaL  151,  where  the  rule  of  the  leading  case  was  stated 
where  one  signs  as  principal  he  will  be  held  as  such,  not- 
the  creditor  knew  that  as  between  the  one  thus  signing 
dpal  debtor  the  former  was  in  fact  only  surety.  But  in  Ep- 
idrick,  114  CaL  626,  the  court  distinguished  the  leading  case 
d  that  it  was  decided  before  the  code,  and  held  that  under 
of  the  Civil  Code,  "one  who  appears  on  the  face  of  an  in- 
be  a  principal  may  show  that  he  is  in  fact  only  a  surety.*^ 
n  Smith  v.  Freyley,  4  Mont.  492,  in  which  it  was  held  that 
uretyship  may  be  proved  by  parol.  Cited  in  Cash  Register 
,  19  Mont.  204,  61  Am.  St.  Rep.  500,  where  the  court  said: 
Aj  of  the  opinion  that  one  obligor  cannot  change  his  rela- 
sreditor  by  any  agreement  with  his  joint  obligor  without 
i  assent."  The  general  subject  is  discussed  in  17  Am.  Dec. 
1  85  Am.  Dea  58,  note. 
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32  Oal.  678-582.  PICO  ▼.  COLIMAS. 

Trespass. — ^If  in  a  complaint  to  reooTer  for  a  trespass,  plaintiff  aven 
that  defendant  unlawfully  entered  on  plaintifTs  land  and  tore  down  a 
gate,  the  gist  of  the  action  is  the  entiy,  and  the  removal  of  the  gate 
is  matter  of  aggraTation,  p.  580. 

Cited  in  Fatchen  ▼.  Keeley,  19  Nev.  408,  holding  that  in  an  action 
of  trespass  quare  dausum,  the  gist  of  the  action  was  the  alleged  wrong- 
ful enti7  and  the  digging  and  removal  of  the  ores  was  mere  aggrava- 
tion. 

Basement. — ^The  owner  of  an  easement  has  a  right  to  enter  and  re- 
pair the  easement,  but  aside  from  this  and  analogous  purposes,  he  ha« 
BO  right  of  entry,  p.  580. 

ated  in  Fitsell  v.  Leaky,  72  Oal.  482,  in  which  it  was  held  that  an 
easement  of  one  person  in  the  land  of  another  did  not  make  the  fonner 
a  tenant  in  common  in  any  part  of  tiis  lawL 


32  OsJ.  582-585.   C.  P.  S.  S.  CO.  ▼.  PLACER  CO.   S.  a  84  CaL  862;  4S 
GaL  365. 

Board  of  BquaUxation  is  not  required  to  preserve  the  evidence  takn 
before  them  in  a  matter  of  equalisation,  p.  584. 

Cited  in  Becker  v.  Malheur  County,  24  Greg.  218,  where  it  was  held 
that  the  proceedings  of  a  board  of  equalisation  will  not  be  annulled  on 
writ  of  review  because  the  record  does  not  oontafai  the  evidence  on 
which  its  findings  of  fact  are  based. 

82  CaL  585-580.  GHIftADELLI  ▼.  BOUBLAIID. 

Pleadings.--In  an  action  against  a  sheriff  and  his  official  bondsmen,  a 
complaint  is  defective  as  to  the  sureties  that  merely  sets  out  that  tiw 
*<bondsmen  became  and  ever  since  have  been  securities  on  the  official  bosd 
of  the  sheriff,  and  that  such  bond  has  been  duly  filed,  executed,  sad 
recorded,"  p.  588. 

Distinguished  in  Sam  Yuen  v.  McMann,  99  Oal.  499,  and  holding  a 
complaint  against  sureties  sufficient  "which  alleges  that  sheriff  sad 
sureties  made  and  delivered  his  official  bond  as  sheriff,  by  which  the 
defendants  became  jointly  and  severally  bound,  etc.,  and  then  stated 
the  alleged  wrongful  act  of  the  sheriff  in  his  official  capacity";  wfails 
in  the  leading  case  it  was  pointed  out  there  were  no  averments  thst 
defendants  signed  as  sureties,  or  joined  in  the  execution  of  any  bond, 
nor  did  it  show  the  terms  of  such  bond.  Cited  in  Asevado  t.  Orr,  100  OU. 
299,  where  it  was  held  that  the  plaintiff  in  an  injunction  suit  is  not 
liable  upon  the  injunction  bound  if  it  was  not  alleged  that  he  wis  s 
party  to  the  undertaking. 

Referred  to  in  Bell  v.  Peck,  104  CaL  36,  but  dedarad  noi  to  be  is 
point. 
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ft  oomplaintf  in  an  action  against  a  sheriff  and  his  official 
^s  a  cause  of  action  against  the  sheriff  as  a  tresspasser 
B  sureties  as  signers  of  the  bond,  there  is  a  misjoinder 
iion,  p.  588. 
rce  ▼.  Baymond,  25  Kan.  667. 

.   MOSS  ▼.  MASSINL 

laignment. — A  claim  for  damages  caused  by  a  trespass 
lignable,  and  assignee  may  maint>ain  action  in  hit  own 


rule  was  adopted  in  North  Chicago  St.  R.  R.  Co.  v.  Ack- 
3,  the  court  also  holding  that  a  right  of  action  for  per- 
B  not  assignable.  Cited  in  Stewart  t.  Balderson,  10  Kan. 
',  was  held  that  a  claim  for  money  tortiously  taken  could 
id  in  64  Am.  Deo.  517,  note. 

iL  threatened  trespass  upon  land,  likely  to  produce  ir- 
ge  to  it,  may  be  enjoined,  p.  594. 

Kidiards  ▼.  Dower,  64  Cal.  63,  in  an  action  to  enjoin  the 
mnel.  Cited  in  Silva  t.  Garcia,  65  CaL  592,  holding  that 
land  and  digging  up  fruit  trees  was  waste  in  the  eye 
1  in  the  dissenting  opinion  of  McFarland,  J.,  in  Natoma 
Hancock,  101  CaL  68,  a  case  in  which  the  majority  of  the 
>  grant  an  injunction.  Referred  to  in  Bonnell  v.  Allen,  53 
it  was  held  that  a  lessee  might  be  enjoined  from  remov- 
ted  in  Lockwood  v.  Lunsford,  56  Mo.  78,  allowing  an  in- 
rain  unlawful  mining  of  lead  ore;  United  States  v.  Gug- 
ep.  23,  restraining  the  cutting  of  growing  trees;  Union 
Co.  y.  Warren,  82  Fed.  Rep.  625;  4  Am.  Dec  501,  note; 
I,  note;  53  Am.  Rep.  347,  note;  and  1  Am.  St.  Rep.  876, 

:tiona^— A  landowner  may  join  in  the  same  complaint  a 
ges  caused  by  a  trespass  and  a  claim  for  an  injunction 
i  injury,  p.  595. 

er  Y.  Dascey,  65  Cal  405,  and  holding  that  an  action  to 
jlent  conveyances,  and  to  recover  possession  of  the  land 
conveyances  related,  could  be  joined  in  one  action.  Al- 
rhes  V.  Dunlap,  91  Cal.  390,  where  the  eourt  said  that  a 
d  be  allowed  in  an  action  in  which  a  trespass  and  a 
junction  were  joined,  but  remarking  that  the  right  to  a 
eh  cases  was  not  clearly  defined.  Same  principle  upheld 
man,  93  Ind.  210.  Cited  in  Gilbert  v.  Loberg,  83  Wis.  191,  > 
ild  that  deceit  in  the  sale  of  a  horse  was  properly  joined 
for  an  injury  to  realty. 
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32  Gal  607-608.   VASSAXTLT  ▼.  ATTSTIlf.   S.  C.  40  Ctal.  74. 

Pleftdiafs* — if  the  oompUint  avers  the  reoovery  of  a  judgment,  1 
defendants  in  their  answer  may  deny  the  same  ''upon  information  a 
belief,"  p.  608. 

Cited  in  Roussin  y.  Stewart,  33  Gal.  211,  to  the  point  that  if  plaini 
alleges  payment  of  a  judgment,  it  is  sufficient  in  the  answer  to  de 
the  same  "on  information  and  belief,"  and  that  it  is  not  neoesaary 
follow  the  exact  words  of  the  statute,  ''aeeordfaig  to  information  a 
belief;  Jones  v.  aty  of  Petaluma,  SO  Cal.  884,  holding  that  "upon 
formation  and  belief"  is  sufficient;  Kirstein  ▼.  Madden,  38  Oal.  163,  al 
deciding  that  ''upon  information  and  belief'  is  sufficient;  and  70  A 
Dec  634,  note. 

Same.-— When  the  material  facts  alleged  in  a  o6mplAint  are  pi 
snmptiTely  within  the  knowledge  of  the  defendimt,  he  must  trmTei 
them,  or  state  how  it  is  he  is  without  such  knowledge,  p.  007. 

Cited  hi  Bavanay  t.  Eggenhoif ,  43  CaL  307,  holding  that  aeeoidiiif 
the  rule  laid  down  in  the  leading  case,  if  a  complaint  av«rred  that 
note  had  been  paid,  a  denial  of  the  same  "on  information  and  belie 
was  insufficient;  Cumow  t.  Blue  Graret  ete.  Co.,  68  CaL  263,  adopiii 
the  rule  of  the  leading  ease;  People  ▼.  Curtis,  1  Idaho,  756,  in  wiiieh 
was  dedded  that  an  allegalion  setting  forth  the  oompensation  of 
probate  judge  could  be  denied  upon  information  and  belief;  and  Cow 
y.  Ahrenstedt,  1  Wash.  410,  where  it  was  held  that,  in  an  action  to  for 
dose  a  lien,  a  denial  by  defendant,  on  information  and  belief,  of  tl 
recording  of  the  notice  of  the  lien,  is  suffldent.  See  also,  70  Am.  Dc 
625,  631,  note,  where  the  prindpal  caae  Is  dted  and  authorities  ooUeetoi 

Evidence. — Sheriff's  deed  is  not  admissible,  without  first  introducfa 
atm  judgment,  giving  sheriff  authority  to  sell,  p.  606. 

Cited  in  Schuyler  v.  Broughton,  65  Cal.  253,  and  holding  a  oomplaii 
fatally  defective  in  an  action  to  restrain  execution  of  deed,  whidi  ai 
leges  that  the  sheriff  levied  upon  the  property  under  a  writ  of 
tioo,  but  omits  to  allege  the  rendition  of  Judgment. 
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82  OO.  600-610.  BAHS  ▼.  SCHllOBDBR. 

Deed  of  Tmst  by  Whidi  Grantor  conveys  to  grantee  in  trust  to  sel 
property  and  pay  grantor's  debt  to  third  party  need  not  be  delivered  U 
or  accepted  by  cestui  que  trust,  p.  615. 

Distinguished  in  Brown  v.  Bryan,  6  Idaho,  16,  trust  deed  to  secun 
given  debt  payable  at  spedfled  time  is  a  mortgage,  and  cannot  be  foft 
closed  by  notice  and  sale  under  power  of  sale  in  such  trust  deed. 

Deeds.— If  a  deed  is  not  delivered  it  is  void,  p.  610. 
Cited  in  Boyd  ▼.  Slayback,  63  Cal.  404,  holding  no  legal  presnttpliBS 
of  the  delivery  of  a  deed,  arises  from  the  signing  and  aeknowiedgmeat; 
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Utmrg  T.  Bailliadie,  65  Gal.  328,  to  tbe  wm^  I»ofa|(>  Vfi 

bere  moat  be  nn  atceptanoe  by  grantee;   and  Ward  w. 

Cal.  243,  7  Am,  St.  Rep.  154,  holding  tbat  possession  of 

grantee  therein  named  is  prima  faeie  evidence  of  delivery. 

tomey.— In  order  that  a  power  of  attorney  be  imvooaUt, 
must  ha^e  an  interest  in  the  property  on  whbh  the 
i  exercised,  aad  not  an  interest  in  momsy  derived  from  a 
iperty,  p.  617. 

Lmbeis  ▼.  Seay^  7S  Ala.  378,  and  holding  that  an  exclusive 
1  land  and  a  stipulation  that  agent  is  to  receive  one- 
proceeds  of  the  sale  thereof,  is  revocable;  Frink  v.  Boe, 
olding  that  the  death  of  a  principal  revokes  a  power  of 
ipt  where  coupled  with  an  interest;   and  Darrow  v.  St. 

1,  698,  in  which  it  was  said  that  a  eontract  of  agency  lor 
only  was  revocable.  The  doctrine  of  the  leading  case  was 
awley  v.  Smith,  45  Iiid«  206.  la  Alworth  ▼.  Seymour,  42 
ipas  held  thai  an  agreement  to  give  an  attorney,  as  earn- 

his  services,  one-half  of  the  property  he  recovered,  did 
K>wer  coupled  with  an  interest.  When  the  state  employs 
IS  the  same  power  of  revocation  as  an  individual;  State  v. 
9.  2S4,  citing  leading  case.  Where  books  and  accounts  are 
>  SA  attorney  for  collection  and  adjustment  at  a  given  per 
no  such  an  interest  as  to  prevent  revocation;  Burke  t. 
App.  313,  referring  to  the  leading  case.  Cited  in  Flagstaff 
atricky  2  Utah,  313,  holding  that  the  agent  holds  his  power 
leasure  of  the  principal,  and  such  power  may  be  revoked 
b  when  the  power  is  coupled  with  an  interest,  or  is  for  a 
or  as  security  to  the  agent.  In  China  Mut.  Ins.  Co.  v. 
,  Rep.  714,  it  was  said  that  a  ship's  general  agent,  acting 
r  of  attorney,  authorising  him  to  sell,  direct,  charter,  and 
ises  merely  a  naked  power  revocable  by  the  principal  ai 
sfened  to  in  47  Am.  Dec  345,  note. 

miag  Prior  Void  Deed  is  operative  only  by  force  of  ita 
B,  p.  617. 

[>ntgomery  r.  Homberger,  16  Tex.  Civ.  App.  31,  holding 
bory  deed  valid. 

ition.— Brown  v.  Hassey,  138  Mo.  630. 

2.  AYS^  ▼.  BBNSLBT. 

of  pendency  of  another  action  is  not  available,  unless  the 
on  and  the  plaintHfs,  at  least,  are  the  same,  p.  630. 
Us  V.  Sherwood,  48  CaL  392,  holding  that  a  judgment  at 
efendant  in  ejectment  is  not  a  bar  to  a  bill  in  equity  ad- 
sh  defan4<^^ts  to  the  equity  side  of  the  court,  if  the  relief 
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sought  is  purely  of  equitable  cognizance.  In  Coubrougb  ▼.  Adams,  7 
(M.  379,  the  court  said  the  rule  of  the  leading  case  "ought  not  to  appl 
to  an  action  for  an  accounting,  where  one  or  more  items  of  the  accouni 
ing  are  afterward  made  the  subject  of  a  separate  suit."  "The  law  a) 
hori  a  multiplicity  of  actions  and  will  not  permit  a  party  to  proeecul 
tiro  actions  for  the  same  cause,  ....  but  there  can  be  no  reaso 
for  the  application  of  this  rule  in  cases  where  the  defendant  is  the  a^ 
gressor,  and  the  other  party  relies  upon  the  matters  contained  in  pric 
action  for  his  defense";  Lindsay  v.  Stewart,  72  Gal.  543,  citing  leadin 
oase;  Pratt  ▼.  Howard,  109  Iowa,  505,  holding  plea  insufficient  whe 
parties  occupied  different  relations  to  the  respective  aotions.  Cited  i 
School  District  No.  1  y.  Whalen,  17  Mont.  16. 

Prior  Possession. — A  party  who  enters  into  the*  actual  possession  o 
land,  claiming  the  whole,  under  a  deed  which  describes  the  land  b; 
metes  and  bounds,  is  not  limited  in  his  possession  to  his  actual  in 
closure,  but  acquires  possession  of  the  entire  tract,  if  it  was  not  in  th 
adverse  possession  of  any  other  person  at  the  time  of  his  entry,  p.  631 

Cited  in  Walsh  v.  Hill,  38  Cal.  487,  the  court  stating  the  rule  to  b 
settled  beyond  question.  But  in  the  concurring  opinion  of  Crockett,  J 
in  Cannon  v.  Union  Lumber  Co.,  38  Cal.  676,  it  was  said  "the  ml 
should  be  limited  to  cases  wherein  the  vendee  enters  in  good  faith  unde 
his  deed."  In  Wolf  skill  v.  Malajowich,  39  Cal.  280,  the  court  said,  "th 
rule  should  be  limited  to  casos  wherein  ft  appears:  1.  That  the  deei 
is  for  specific  parcels  of  land,  with  distinct  boundaries,  and  purports  t 
convey  the  whole  estate;  2.  That  the  grantee  entered  under  the  deed 
believing  in  good  faith,  ....  he  had  acquired  an  estate  in  th 
land,  which  entitled  him  to  the  possession  of  the  whole  tract."  The  mli 
of  the  leading  case  was  followed  in  Donahue  v.  Gallavan,  43  Cal.  572 
Approved  in  Webber  v.  Clarke,  74  Cal.  16,  and  the  court  added  that  i 
the  grantee  entered  in  good  faith,  it  made  no  difference  that  his  grantoi 
had  neither  title  nor  possession,  provided  the  deed  was  not  void  on  iti 
face.  The  general  principles  of  possession  are  discussed  and  the  leadin| 
>case  cited  in  60  Am.  Dec  602,  note,  and  85  Am.  Dec.  125,  note. 

32  Cal.  632-633.   AYRES  v.  BENSLEY. 

Rehearing. — An  equal  division  of  the  justices  of  the  supreme  ooui^ 
upon  the  question  of  granting  a  rehearing  is  a  denial  of  the  rehear 
ing  asked  for,  p.  633. 

Cited  in  Luce  v.  De  Toro,  88  Cal.  28,  but  declared  not  in  point;  il 
was  stated  by  the  court  "that  the  rule  has  always  been  as  to  petition 
for  rehearings,  that  as  many  justices  as  are  necessary  to  proaounoi 
judgment  must  concur  in  granting  a  rehearing." 

32  Cal.  634  638.    PROVIDENCE  TOOL  CO.  v.  PRADER.    81  Am.  PiS 

598. 

f  ■  ■  .  .        .  •  . 

Clerk  acts  ministerially  in  entry  of  default,  p.  637. 
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Ifiller  etc  Oo.  ▼.  Capital  etc  Co.,  Ill  Iowa,  601,  noted  under 
oheeo,  30  Cal.  690. 

of  Particulars  is  too  general,  the  party  receiving  it  should 
rder  for  further  particulars  of  the  account,  p.  637. 
Thornton,  J.,  dissenting,  in  the  case  of  Auzerals  ▼.  Naglee, 
In  Isham  ▼.  Parker,  3  Wash.  774,  where  the  defendant  had 
ion  that  plaintiff  render  an  additional  itemized  acoount.  but 
I  motion  to  lie  dormant,  and  entered  upon  trial  without 
iction,  the  court  held  that  defendant  could  not  object  to  the 
i  of  proof  under  the  first  bill  of  particulars.  Cited  in  Min- 
relope  Co.  V.  Vanstrom,  51  Minn.  514. 

-It  is  unnecessary  for  a  party  to  set  forth  in  a  pleading 
f  an  acoount  therein  alleged,  p.  637. 

Wise  v.  Hogan,  77  Ctfl.  186,  in  which  a  demurrer  for  ambi- 
mcertainty  in  not  specifying  the  items  of  an  account,  was 

itation8.~Beferred  to  in  Graydon  y.  Thomas,  3  Oreg.  251, 
that  a  derk  in  entering  default  exercises  no  judicial  func- 
sts  in  a  ministerial  capacity.  This  rule  waa  not  directly  laid 
rer,  by  leading  case  (p.  037.) 

)54.  LOVB  ▼.  8.  N.  L.  W.  ft  M.  CO.  01  Anu  Dec.  602. 

Mortgage. — ^An  agreement  in  writing  to  create  a  mortgage, 
ge  defectively  executed,  or  an  imperfect  attempt  to  create  a 
reates  a  mortgage  in  equity,  p.  652. 

ia  cited  and  applied  in  the  following  cases:  Taylor  v.  A.  ft 
Ala.  238,  a  court  of  equity  enforced  a  mortgage  defectively 
an  agent.  The  court,  in  the  case  of  Gerdes  v.  Moody,  41  Oal. 
i  its  equitable  powers,  enforced  a  deed,  defectively  executed 
.  Cited  in  Blood  v.  La  Serena  etc.  Co.,  134,  holding  oorpora- 
»7  m<»tgage  without  reaolution  of  authority  from  directors 
ition;  Remington  v.  Higgins,  54  Cal.  624,  to  the  point  that 
mistake  of  law  as  well  as  of  fact  will  be  considered  and  the 
ved  from  its  consequences.  In  Peers  v.  McLaughlin,  88  Cal. 
Am.  9t.  Hep.  808,  it  was  held  that  a  mortgage  signed  by 
himself  and  as  guardian  of  his  minor  children,  given  to  se- 
ance of  the  purchase  price  of  land  conveyed  to  himself  and 
>e  enforced  as  an  equitable  mortgage  upon  the  whole  land, 
as  an  authoritative  rule  in  Marganim  v.  Christie  Orange 
171.  It  was  held  in  Henkleman  v.  Peterson,  154  IlL,  423, 
iaaion  of  a  necessary  seal  from  an  agreement  may  be  cor- 
[all  V.  Blooper,  47  Neb.  121,  the  court  held  that  if  a  husband 
,nd  and  had  it  conveyed  to  his  wife,  and  gave  at  the  same 
igage  in  his  own  name  to  secure  a  part  of  the  purchase 
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money,  ibe  inortga^,  though  i^yitUd  in  Uv,  {•  «nloro«iWe  in  «q«lt} 
Cited  in  Brown  ▼.  Farmers'  Supply  Co.,  23  Oreg.  644,  where  it  wm  «ai4 
'^t  is  not  perceiTed  how  this  principle  can  aid  plaintiffs,  where  there  i 
neither  allegation  nor  proof  that  the  instrument  in  question  is  the  con 
tract  of  the  corporation  or  was  attempted  to  be  executed  by  its  au 
thority."  A  trust  deed  signed  by  only  one  witness  instead  of  two,  wa 
held  enforceable  in  equity  in  Young  v.  Young,  27  S.  C.  206.  Referre 
to  in  Allis  v.  Jones,  45  Fed.  Rep.  ISO.  Cited  in  4  Am.  St  Rep.  e06,  70S 
note,  and  18  Am.  St.  Rep.  802,  note. 

A  Mortgage  given  by  a  corporation  is  void  at  law  if  not  signed  an 
sealed  in  the  name  of  the  corporation,  p.  652. 

Cited  in  Garrett  v.  Belmont  Land  Co.,  04  Tenn.  467,  where  it  wai 
held  that  the  deed  of  a  corporation  lacking  the  corporate  seal  was  Toidj 
and  2  Am.  Dec.  515,  note. 

Pleadings. — ^A  contract  may  be  declared  on  aooording  to  ita  legal  ef< 
feet  or  in  haec  verba,  p.  640. 
ated  in  White  v.  Soto,  82  Cal.  657. 

Same.— If  a  oompkunt  sets  out  the  contraat  sued  on,  in  the  terms  h 
which  it  is  written,  and  then  puts  a  false  oonatruction  on  its  terms,  suol 
repugnant  allegation  is  surplusage,  p.  640. 

Referred  to  in  Stow  v.  Schiefferly,  120  CaL  611;  ooncurring  opinion 
in  Hibemia  ete.  Co.  v.  Thornton.  Id7  Cal.  677,  noted  under  Stoddard  t 
Treadwell,  26  Cal.  204;  36  Am.  St  Rep.  246,  note. 

Costxact  for  Moitgage  need  not  be  under  seal,  and  when  nudi 
through  an  attorney,  his  authority  need  not  ba  avidaiiQad  by  a  99fM 
instrument,  p.  664. 

Cited,  66  Am.  Dee.  34S,  note. 


S2  Cal.  666-660.   WARDEN  ▼.  MRNDOCIlfO  CO. 

Nsfw  TriaL— If ,  after  notice  of  intention  to  move  lor  a  new  trial  had 
been  filed  and  a  statement  duly  prepared  and  filed,  the  court  made  sa 
order  dismissing  the  motion  for  want  of  diligence  in  prosecution,  sii^ 
order  is  in  effect  denying  a  new  trial,  p.  656. 

Cited  in  Davis  v.  Hingren,  125  Cal.  50,  discussing  "dismisssl*'  for  want 
of  notice  of  intention;  Credits  etc.  Co.  v.  Superior  Court,  140  CaL  83, 
on  point  that  dismissal  of  motion  to  vacate  order  is  equivalent  to  denisl 
of  such  order;  Galbraith  v.  Lowe,  142  Cal.  208,  on  point  that  court  may 
dismiss  motion  for  delay  in  prosecution;  Voll  v.  HoUis,  60  CaL  572, 
where  an  order  of  a  Iqwer  court  dismissing  a  motion  for  a  new  trial, 
on  account  of  a  want  of  prosecution,  was  reversed.  In  Ashton  v. 
Thompson,  28  Minn.  333,  an  order  refusing  to  hear  a  motion  for  a  new 
trial  was  held  to  be  in  effect  an  order  denying  a  new  trial  and  was  ap- 
pealable. 
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ice. — ^The  supreme  court  does  not  take  Judicial  notioe  of 
e  lower  courts,  p.  658. 

same  point  in  Sweeney  ▼.  Stanford,  60  CaL  867;  and  in 
)9,  note. 

tions.— Referred  to  in  Wetherbee  r.  Carroll, '33  CaL  656, 
i  of  a  case  where  the  oourt  considered  points  presented 
own  as  a  bill  of  exceptions,  instead  of  a  statement;  but 
it  improper  practice. 

.  SEMPLB  ▼.  WRIGHT. 

ints. — If  two  Mexican  grants  of  land  are  confirmed  and 
s  to  overlap  each  other  in  part,  and  the  owner  of  the 
Teyed  and  confirmed  becomes  a  party  to  the  proceedings 
e  confirmation  and  survey  of  the  other,  he  is  bound  by 
B,  and  estopped  from  afterward  denying  that  this  grant 
ocated,  pp.  667,  668. 

nal  V.  Lynch,  36  CaL  144,  where  it  was  held  that  a  de- 
ng  under  the  Van  Ness  Ordinance,  'having  made  himseH 
proceedings  for  the  confirmation  of  the  survey  of  a  Mexi 
bher  he  nor  those  claiming  under  him  will  be  permittee! 
B  decree."  In  Yates  v.  Smith,  38  Cal.  61,  the  general  rule 
ind  the  court  added  that  '*the  confirmation  of  the  survey 
tpon  all  persons  whether  they  intervened  or  not."  The 
»les  involved  were  discussed  in  the  dissenting  opinion  ot 
I  Yates  V.  Smith,  38  CaL  63,  72.  Cited  in  Sample  v.  Ware, 

0  the  point  that  a  party  may  waive  the  benefit  of  an 
favor;  and  his  failure  to  present  this  plea  in  his  inter- 
is  consent  in  open  court  to  the  decree  as  entered,  was  a 

right.  Again  affirmed  in  Hagar  v.  Spect,  48  CaL  408.  In 
lepard,  71  CaL  475,  it  was  said  that  a  "consent  judgment*' 
r  as  one  entered  after  a  trial  of  the  issues.  In  Bateman 
,,  96  Mich.  444,  the  oourt  held  that  where  there  were  two 

1  first  iy  time  upon  a  collateral  obligation  rendered  by  a 
peace,  the  oiher  upon  the  original  obligation  rendered  in 
irt  and  affirmed  on  appeal  to  this  cour.t,  that  the  latter 
Id  control,  being  rendered  by  a  superior  tribunal  and  last 
le.  Referred  to  in  Bissell  v.  Henshaw,  1  Sawy.  565,  583; 
here  two  grants  overlapped,  that  the  patentees  under  the 
K>ugh  it  was  the  last  finally  located  and  patented,  have 

^ment  is  not  available  as  ground  of  collateral  attack  on 
Lgment  if  not  pleaded  in  that  action,  p.  668. 
ird  ▼.  People,  189  IlL  448,  holding  second  judgment  oon- 
facts  stated. 


< 
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Judgment  Rendered  on  Stipulation  is  valid  on  collateral  aitaek,  ^- 
though  not  in  accordance  therewith,  p.  668. 

Cited  in  Westervelt  v.  Jones,  6  Kan.  App.  39,  applying  rule  to  aetfoii 
on  judgment  so  entered. 

General  CiUtion.— Cited  in  S.  P.  R.  R.  Co.  ▼.  Dull,  10  Ba^wj.  SU,  ^ 
Fed«  Rep.  496,  to  the  point  that  the  oonfizmatlon  of  %  eurroj  under  ibe 
act  of  1860  it  eonduufib 
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r.  GASHWILER,  JOHN  A.  T.  DkLAI^,  LOUIS 
,  JOHN  S.  HENNING,  CHAUNCEY  B.  LAUD, 
)HN  SEAE  9.  T.  N.  WILLIS,  S.  &  TURNER, 
)GE6,  &  W.  FRY,  AOT>  JOHN  ARNOLD. 


SM  BriDSirca.— ▲   deed,   wltk«at   th9  corporate  fleal* 

Dg  to  hATO  been  executed  on  behalf  of  a  corporation  by  Its  Board 

lees,  |0  tnadmlnible  at  erlcJenee  wlthoot  flret  ehowlng  their  aothor- 

seoote  the  Mmt.    The  reettal  o<  rach  avthorltj  In  tihe  deed  Is  not 

of  its  ezlatenct. 

ther  the  aboTe  role  wonld  be  different  when  the  regularly  adopted 
e  seal  Is  shown  by  competent  proof  to  be  affixed  to  the  deed,  aot 

iFoaariQir*— Admitted*  for  the  purposes  of  this  decision,  that  a 
ion  may  adopt  the  prlTate  seal  of  the  scTcral  Trustees  or  any  one 
am  Its  seal  for  the  occasion. 

ovrvM  o#  OotPOBATicnr. —  The  IndlTtdnals  who  are  the  Tmateea 
rporatlon.  In  their  official  character  as  Trustees,  when  not  acting 
ard,  haTe  no  authority.  Independent  of  that  conferred  by  the  6or> 
,  to  execute  a  deed  of  the  corporate  property. 
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StfttelBMlt  of  F^Ctlu 


Bzsicira  or  OospoBin  Pownu— Tho  corporate  powon  of  a  eorpontloB  eta 
be  exerclaed  bj  tbo  Tiuiieei  only  wb«n  doly  UMmbled  aad  aeCliic  «■  ■ 
Board. 

IDHM. —  Conferring  aathorltj  to  sell  tatf  coBTtgr  tiM  pioiwrtj  of  a  corponitta 
It  the  ezerdot  of  corporate  power. 

Fown  am  Stocxholdbbs  «o  wmjl  OoBMBin  PMrnrr^— Tho  stockboMea 
of  a  corporation  baTt  no  power,  at  tncb,  to  antborlie  tbe  tale  of  tbe  eor^ 
ponte  property,  or  to  tell  tbe  tame,  eltber  wben  colleetlTely  attambled  ai 
tncb  In  a  ttockbolderf  meeting;  or  wben  acting  IndlTldoally. 

■aui  or  COBPOSATB  PROpnTT.— Tbo  powtr  to  aell  and  conrtgr  corporate  prep- 
•rty  can  be  conferred  only  by  tbe  Board  of  Tnitteet  wben  attambled  and 
acting  at  tacb.  Tbe  Board  may  confer  tblt  power  npoa 
Indhrldnal  Tmtleet,  or  vpon  any  otbor  ptfton  or  perttati 

OnrYBTANci  or  OOBPfttAVB  FMiPHTt^*- Wbetber  t^  Board  «< 

autborise  tbe  conreyaaot  of  all  tbo  eotporala  proporty»  aoi  larolred  te 
tblt  cate  or  decided. 


Appxal  from  the  District  Oourt^  Fifth  Jndicifa  Dittrict^ 
Tuolumne  Oounly. 

The  defendants  were  the  stockholders  <tf  Ae  oorporation. 
The  plainti£Fs  averred  in  their  complaint  that  on  or  about  the 
28d  day  of  September,  1865,  they  entered  into  negotiatioiis 
with  the  corporation  and  wilJi  the  stockholders  for  the  pur- 
chase of  a  gold  bearing  quartz  mine  in  Tuolumne  Ciounly, 
known  as  the  Rawhide  Banch  Gold  and  Silver  Mining  Com- 
pany's  C/Iaim,  and  that  the  defendants  represented  that  they 
had  full  power  to  sell  the  same,  subject  only  to  a  trust  deed 
executed  by  the  corporation  to  Danford  N.  Barney,  of  the 
City  of  Kew  York,  in  June,  1865,  by  which  said  Barney  was 
authorized  at  any  time  between  the  first  day  of  May  and 
the  first  day  of  October,  1865,  to  sell  the  mine,  aocordiing  to 
certain  written  instructions  referred  to  in  the  trust  deed. 

The  plaintiffs  further  ayerred  that  the  written  instructions 
were  not  set  forth  in  or  attached  to  the  trust  deed,  but  that 
the  defendants  represented  that  by  the  instructions  said  Bar- 
ney was  required  to  sell  the  mine  for  the  sum  of  fifty  thousand 
doUars,  to  be  paid  to  and  received  by  the  corporation  and 
defendants  in  California  before  said  first  day  of  October,  1865, 
and  in  case  payment  was  not  made  by  that  time  the  trust 
deed  was  to  become  null  and  void. 

The  complaint  further  averred  that  on  the  second  day  <rf 
October,  1865,  the  defendants  represented  that  the  sum  of 
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nd  ^doUan  kiid  mot  been  paid,  and  that  they  tiben 
JO  sell  the  mine,  and  that  the  plaintiffs  da  ssdd  last 
lay  bought  the  mine^  and  paid  therefor  the  sum 
ve  thotifliand  dollars^' took  potoettidn  theMof,  and 
lonej  in  erecting  maohinery  on  and  improving  it 
ifter  doing  so,  plaintift  discovered  that  the  repre^ 
irith  regard  to  the  imtteflL  testruotions  r^uiring 
^usand  dollars  to  be  paid  in  California  on  or  befofe 
r  of  October,  1866,  ^were  f als^  and  that  the  instmo^ 
required  the  incfney  to  be  paid  to  said  Btrtiey  in 
on  or  before  said  last  named  day,  and  thitt  on  the 
:  September,  1865,  Said  Barney  had  sold  the  mine 
rties  in  New  York,  and  received  the  sum  of  fi^ 
>llar8  therefor^  lUid  that  the  plaintiffs,  to  avoid  liti- 
been  compelled,  on  the  paymtot  t6  them  of  the 
V  thousand  dollars  received  by  Barney,  to  convey 
Lveyed  the  mine  to  the  grantees  of  Barney.  Plain- 
t  that  they  had  sustained  t^v^onty-five  thousand  dol- 
»  by  the  false  representations  of  defendimtSi  and 
aent  for  that  amount 

ial,  as  a  part  of  their  case,  the^  plaintiffs  offered  in 
9  trust  deed  to  Barney.    The  plaintiffs  wexe  nonr 
appealed. 
■  facts  are  stated  in  the  opinion  of  the  Oourt 

^ber,  and  James  H.  Hardy,  for  Aj^pellanta. 

eyance  ruled  out  did  not  require  a  seal,  because 
y  conveyed  was  a  mining  claim,  and  the  estate 
rust  estate. 

6th  of  April,  1850,  the  Legislature  of  Ihis  State 
Act  concerning  conveyances.     The  following  is 
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inoes  of  lands,  or  of  any  estate  or  interest  therein, 
de  by  deed  signed  by  ihe  person  from  whom  the 
terest  is  intended  to  pass,  being  of  lawful  age,  or 
ul  agent  or  attorney,  and  acknowledged,  or  proved 
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^   recorded   u  hemMaiUst  diieote^'^      (Hittell'A  Diges 
Art  648.) 

The  reaolntioii  of  the  stoddioldera  wbs  the  eoleiim  act  of  th 
oorporatkm  and  entire  stoekholderft  assemb^d  at  a  eorporal 
Bieeting  and  autharizing  the  trusteee  of  the  oorporation  1 
eonvey  to  D.  N.  Barney  m  iruM  for  snoh  oorporation.  (Wi 
lard's  Eq.  Jur.  418;  2  Story's  Eq.  Jar.,  Seo.  972;  2  Waal 
<m  Beal  Prc^rtj,  190  ei  seq.) 

A  trust  is  e2q)r€6sly  declared  by  our  statute  (Kitten's  Digee 
8r,150)  as  capable  of  being  created  by  an  '^  instrument  i 
writing."  Neither  at  comnion  law  nor  by  statute  waa  it  evi 
held  to  require  any  seal  The  corporate  vote  and  entry  c 
its  minutes  were  ample  evidmee  of  the  power  of  the  Trustee 
to  convey  in  trust  to  Barney.  (Commercial  JSanJk  v.  Newpo\ 
Manufacturing  Co.,  1  B>  Monroe,  14 ;  ElysviUe  Manufaeiurin 
Co,  y.  Ohisko  Cq^,  1  Md.  Cb.  892;  Angell  k  Ames  om  Corp 
Sees.'  224,  228-230,  382-284.) 

This  attempted  deed  was  also  good  against  plaintiffs  as 
contract  to  convey,  enforceable  in  equity,  and  which  woul 
tender  our  purchaae  ol  the  pr<^eFty  in  question  a  mere  nullit 
as  part  performance  had  taken  place  by  the  third  party,  c 
prior  purchasers,  to  wit,  payment  to  Barney,  the  Trustee  c 
the  corporation,  of  the  entire  purchase  money  for  its  benefi 
(Salmon  v.  Hoffman,  2  Cal.  142 ;  Owen  y.  Frink,  24  Cal.  171. 

Besides  these  conclusions,  on  the  ground  of  its  being  tb 
unsealed  instrument  of  the  corporation,  it  was  valid  as  th 
sealed  instrument  of  such  corporation.  '^A  deed  of  a  oorp( 
ration  may  be  good,  though  sealed  wifli  any  other  seal  tha 
their  own  common  seal,  if  adopted  and  used  by  such  corpori 
tion,  and  though  it  be  not  alleged  in  the  executing  clause  o 
the  deed  that  it  is  their  common  seal.''  (2  Washburn  o 
Real  Property,  570,  Sees.  6,  7 ;  Bank  of  Middlebury  v.  BuUark 
Railroad  Co.,  30  Vt,  1  Shaw,  159;  Milldam  Foundry  Co.  ^ 
Hovey,  21  Pick.  417.)  We  are  not  aware  that  the  Trustee 
possess  any  power  to  convey  the  entire  property  and  stod 
wifhoui  a  vote  of  or  authorization  by  the  stockhoMers.  Th^ 
Trustees  are  mere  statute  agents  of  the  corporation  foit  tb( 
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of  tb#  buiiness  of  wnA  Mvppvfttiaa—- not  to  convey 
itiie>propcdrt7y  ezaept  in  oompliaaoe  witli  a  poie  of 
tioii  for  that  pvpoM.    {BoIUm  ^  QU/y,  88  Maine^ 


4 


^  have  ipvea  to  miang  elalmt  the  leoognitioii  of 
ito  of  freehold,  (M^rUt  w.  Judd^  U  CaL,)  and  aa 
et  to  the  general  law  requiring  a  eealed  inatrumanft 
Per  thereof.  (Ooller  v.  Feit,  80  CaL  48L) 
rom^it  ei  June  6^  (aeauning  that  the  Tnuteee 
anthorlzed  to  conyey  by  deed,)  is  not  the  act  of 
le  Kanch  Qold  and  Silver  Mining  Company,  nor 
»  paes  ita  title— it  being  neither  signed  nor  sealed 
}oraiian,  but  signed  by  and  sealed  with  the  privato 
omer,  Willis  and  Hodges.  (ElweU  y.  Shaw,  16 
1  Cruise  on  Eeal  Property,  8ee»  88 ;  Dubois  v.  The 
md  Hudson  Canal  Company,  4  Wend.  285;  Evans 
i  Wend.  824;  RandaU  r.  Yetehen,  19  Johns. ;  Bank^ 
tschUck,  14  Peters,  19 ;  McDonofogh  ▼.  Templeman, 
i  Johnson;  Tovmsend  ▼•  Corning,  28  Wend.  435; 
%eney,  28  Cal.  157.) 

arine  of  the  last  two  cases  is,  that  a  description  of 
racter  following'  the  signature,  does  not  render  it 
annexed  the  signature  and  seal  of  the  principal; 
tdusiye  individual  act  of  the  agent,  in  which  the 
B  not  involved  to  any  extent  whatever,  where  the 
is  one  requiring  a  seal  for  its  validity.  And  v^here 
on  is  the  actor,  and  a  deed  is  the  instrument  to  be 
r  its  agent,  a  fortiori  must  the  corporate,  and  not 
seal  of  the  agent,  be  used. 

rument  of  June  5th  is  void  for  wai&t  of  power  In 
iUis  and  Hodges,  to  e(wvey,  and  would  have  been 
d  had  it  been  duly  signed  and  sealed.  The  power 
1  from  a  vote  of  stockholders.  Stockholders  have 
gal  or  equitable,  in,  nor  are  they  tenants  in  corn- 
partners  in  reference  to  the  corporate  property; 


^. 


10 


OASfiWILBft  '9.    WlLLO. 


Opiolta  «r  «to  Ooirt— 


[8up.< 


nor  does  iib»  danse  lb  th^  Aot  (Wood's  Digeet,  Art  441 
dficburing  stock  personalQry  ehange  the  lUitiiFB  of  ^  oori 
late  estate,  and  a  deed  by  them  of  all  the  diaiM  does  n 
affect  the  oorporation's  title  to  its  own  piopertj.  (Angell 
Ames  on  Corporations^  See.  221,  p.  8;  Mtekle$  ▼.  Ti 
Rochester  City  Bani,  ll  Ftdgb,  116;  Miohawh  and  Hude^ 
Railroad  Compa^yy  v.  Chde,  4  Paige,  885,  898;  Oarham 
6Hl8on,  38  OaL  480.)  Neither  do  stockholders  possess  ai 
corporate  powers  whatever,  these  being  exptessly  and  exd 
sively  vested  in  a  Board  oi  Tmstees.  (See  Wood's  Digei 
Arts.  484-488.) 

The  Board  of  Trustees  constitnte,  in  legal  effect,  nnder  ti 
Act  of  incorporation,  the  corporation  itself.  (Head  ▼.  7^ 
Providence  Ineiuranee  Company^  2  Crandi,  127;  Bank  of  0 
United  States  ▼.  Danbridge,  12  Wheat  64;  FledaiMr  y.  Bm 
of  the  United  States,  8  Wheat  888.> 

By  the  Conrt^  Sawtxb,  J.: 

The  Bawhide  Banch  Gold  and  Silver  Mining  CSompany 

a  corporation  duly  organized  tinder  the  statutes  of  Oalifomi 
for  the  purpose  of  carrying  on  the  business  of  mining.  0 
the  29th  of  April,  1865,  a  special  meeting  of  the  stockholdei 
of  the  corporation  was  held,  pursuant  to  notice,  at  the  offic 
of  the  company,  at  whidi  all  the  stockholders  were  presen 
At  this  meeting  of  the  stockholders,  all  the  stockholdei 
being  present  and  all  the  capital  stock  represented,  a  resoli 
tion  was  unanimously  adopted  authoriring  S.  S.  Turner,  T.  t 
Willis  and  James  J.  Hodges,  Trustees  of  said  corporatioi 
for  and  on  behalf  of  said  corporation,  to  sell  and  convey  1 
D.  W.  Barney  the  mine,  mill,  buildings,  mining  implement 
and  appurtenances  belonging  to  said  company.  In  pursuant 
of  said  resolution,  and  without  any  o&er  authority  shown,  o 
the  6th  of  June  following  a  conveyance  was  executed  l^  eai 
Turner,  Willis,  and  Hodges,  Trustees,  the  commencement  am 
form  of  execution  of  which  are  as  follows: 

^'ThiB  indenture,  made  the  6th  day  of  June,  A.  D.  1868 
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B  BawMde  Banch  Gold  and  Silver  Mining  Com- 
poration  under  the  laws  of  the  State  of  Calif  oniia, 
ornery  T.  N.  Willis  and  James  J.  Hodges,  Trustees 
poration,  who  are  duly  authorized  snd  empowered 
Dn  and  order  of  said  corporation  to  sell  and  con- 

less  whereof  we^  as  the  Trustees  of  and  for  and  on 
aid  corporation^  have  hereunto  set  our  hands  and 
aid  corporation  having  no  seal)  the  day  and  year 
written. 

"T.   N.   WXLJM.  [l^B.] 

**  JaHSS  J.  HODOM.       [U  8.] 
*'S.   S.   TUBNBE.  [L.S.]    . 

»  of  the  Bawhide  Banoh  Gold  and  Silver  Mining 


trial,  after  proving  the  adoption  of  the  resolutibn 
rred  to  at  a  meeting  of  the  stockholders,  as  stated, 
ffs  offered  said  deed  in  evidence,  and  defendants 
its  introduction  on  the  three  grounds  —  that  it  did 
to  be  the  act  or  deed  of  the  corporation;  that  it 
s  signature  of  the  corporation,  and  that  it  was  not 
I  the  corporate  seal  but  with  the  individual  seals 
Lstees.  The  Court  sustained  the  objection  and  ex* 
deed,  to  which  ruling  plaintiffs  excepted;  and  this 
ents  the  question  to  be  determined. 
be  view  we  take,  it  will  only  be  necessary  to  con* 
irst  gronnd  of  the  objection,  and  the  question  is, 
Lstrument  in  question  appear  to  be  the  act  or  deed 
oration?  If  not,  it  was  properly  excluded,  and  the 
must  be  affirmed  It  is  claimed  by  respondents 
thority  is  shown  in  the  parties  executing  to  execute 
L  behalf  of  the  corporation.  If  the  deed  of  a  natural 
rporting  to  have  been  executed  by  an  attorney  in 
offered  in  evidence,  it  would,  clearly,  be  inadmis- 
iout  first  showing  the  authority  of  the  attorney. 
I  of  the  authority  in  the  deed  itself  would  furnish 
e  whatever  of  its  existence.     The  same  is  true  of 
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an  artificial  person  —  a  corporation — at  least,  where  the  cx>: 
porate  seal  is  not  affixed.  Whether  the  rule  would  be  differer 
when  the  regularly  adopted  corporate  seal  is  shown  by  con 
petent  proof  to  be  affixed,  it  is  not  necessary  now  to  inquire 
for  it  affirmatively  appears  in  this  instance  that  the  corpon 
tion  has  no  seal,  and  that  the  parties  executing  the  instruniei] 
used  their  respective  private  seals,  no  express  authority  t 
adopt  such  seals  being  shown.  It  may  also  be  admitted  fo 
the  purposes  of  this  decision,  that  it  is  competent  for  the  ooi 
poration  to  adopt  the  private  seal  of  the  several  Trustees,  o 
any  one  of  them,  as  its  seal  pro  hoe  vice,  and  that  the  conf  ei 
ring  upon  the  agent  power  to  execute  the  deed  necessaril; 
includes  the  power  to  adopt  a  seal  on  behalf  of  the  corporatioi 
for  the  occasion.  Still,  as  a  seal  regularly  adopted  by  th 
corporation  was  not  in  fact  used,  it  is  necessary  to  show  kv 
thority  in  the  agent  to  execute  the  deed,  in  order  to  sho^^ 
by  implication,  authority  in  him  to  adopt  a  seal  for  the  occa 
sion.  The  authority  of  the  Trustees  to  execute  the  instrum^ 
in  question  must,  therefore,  affirmatively  appear,  or  it  doe 
not  appear  to  be  the  act  or  deed  of  the  corporation. 

We  are  not  aware  of  anything  in  the  law,  independent  o 
any  authority  expressly  conferred  by  the  corporation,  whid 
authoriises  Turner,  Willis  and  Hodges,  in  their  official  chai 
acter  as  Trustees,  to  execute  the  instrument  in  question  oi 
behalf  of  the  corporation.  "No  law  of  the  kind  has  been  calle( 
to  our  attention,  and  we  do  not  understand  that  any  is  claime< 
by  appellants*  counsel  to  exist.  And  there  is  nothing  in  th( 
nature  of  those  offices,  as  connected  with  the  object  and  busi 
ness  of  the  company,  from  which  a  general  power  in  th( 
Trustees,  when  not  acting  as  a  Board,  to  sell  and  convey  th( 
mine,  mill  and  other  property  of  the  company,  could  Ix 
implied.  {McCullough  v.  Moss,  5  Dem.  676.)  The  parties 
executing  the  instrument,  then,  if  they  had  any  authority  ii 
the  premises,  must  have  derived  it  from  some  corporate  act; 
and  the  only  act  proved  or  relied  on  is  the  resolution  adopted 
at  the  stockholders'  meeting  before  mentioned.  This  was  s 
meeting  of  the  stockholders  only.  It  was  called  as  such,  and 
the  proceeding  all  appear  to  have  been  conducted  as  a  stock- 
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eting.  The  reeohition  authorizing  the  sale  and 
of  the  mine,  etc,  in  question,  was  adopted  by  the 
f  as  such,  at  said  meeting,  and  not  by  the  Board 
or  at  any  meeting  of  said  Board  The  Board  of 
not  appear  to  have  erer  acted  at  all  npon  the 
le  character  of  a  Board,  but  the  testimony  shows 
ted  in  pursuance  of  the  said  resolution  adopted  at 
of  stockholders. 

ye  of  the  Act  authorLring  the  formation  of  corpo- 
mining  purposes  provides:  "That  the  corporate 
he  corporation  shdl  be  exercised  by  a  Board  of 
n  three  Trustees,  who  shall  be  stockholders,'^  etc. 
seven  provides  that:  "A  majority  of  the  whole 
Crustees  shall  form  a  Board  for  the  transaction  of 
d  every  decision  6i  a  majority  of  the  persons  duly 
s  a  Board  shall  be  valid  as  a  corporate  act'' 
:,  p.  88,  See.  6 ;  7  Hittell's  Gen.  Laws,  Arts.  936, 
ferring  authority  to  sell  and  convey  the  corporate 
the  exercise  of  a  corporate  power,  and  under  these 
he  ** corporate  powers  of  the  corporation"  are  to 
by  the  Board  of  Trustees  when  the  majority  are 
nbled  as  a  Board."  When  thus  assembled  and 
ecision  of  the  majority  **  shall  be  valid  as  a  corpo- 
We  find  nothing  in  the  Act  authorizing  the  stock- 
ier individually  or  collectively  in  a  stockholders* 
perform  corporate  acts  of  the  character  in  ques- 
property  in  question  was  the  property  of  the 
ing  created  by  the  statute.  The  whole  title  was 
>ration.  The  stockholders  were  not  in  their  indi- 
cities  owners  of  the  property  as  tenants  in  corn- 
tenants,  copartners  or  otherwise  (Oorham  v. 
!al.  484;  MicJcles  v.  Rochester  City  Bank,  11  Paige, 
;  proposition  is  so  plain  that  no  citation  of  authori- 
ed.  Had  the  stockholders  all  executed  a  deed  to 
r,  they  could  have  conveyed  no  title^  for  the  reason 
not  in  them  (Wheehck  y.  Maulton  ei  ai.,  15  Vt 
what  they  could  not  do  themselves  they  could  not 
n  or  otherwise  authori^  another  to  do  for  them. 
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The  corporation  could  only  act^— oould  only  speak  —  throi 
the  medium  prescribed  by  law,  and  that  is  its  Board  of  Ti 
tees.  As  well  might  the  citizens  of  San  Francisco  in  pul 
meeting  assembled,  by  unanimous  resolution  authorise  cert 
Supervisors,  designated  by  name^  to  sell  and  convey  the  C 
Hall.  It  is  said,  however,  that  the  Trustees  were  also 
present  and  participated  in  the  proceedings  at  the  stockh< 
ers'  meeting  and  assented  to  the  resolution;  that  the  resc 
tion  therefore  was  approved  by  all  of  the  constituents  of 
corporation,  and  the  powers  of  the  corporation  were  exha 
tively  exercised.  But  they  were  acting  in  their  individ 
characters  as  stockholders,  and  not  as  a  Board  of  Trusts 
In  this  character  they  were  not  aulliorized  to  perform  a  c 
porate  act  of  the  kind  in  question.  As  well,  also,  mighi 
valid  ordinance  be  passed  by  the  citizens  of  San  Francisco 
public  meeting  assembled,  at  which  the  Supervisors  were 
present  and  voted  in  the  affirmative.  Such  an  ordinao 
when  signed  by  the  Mayor,  would  have  the  assent  of  all 
constituents  of  the  corporation  as  clearly  as  the  resolution 
question  has  in  the  present  instance.  But  such*  is  not  ^ 
mode  in  which  the  corporation  is  authorized  by  the  law  of 
creation  to  manifest  its  will  and  exercise  its  corporate  pow( 
The  powOT  to  sell  and  convey  could  only  be  conferred  by  i 
Trustees  when  assembled  and  acting  as  a  Board.  This  is  \ 
mode  prescribed.  As  a  Board  they  could  perform  valid  c 
porate  acts,  and  confer  authority  within  the  province  of  th 
powers,  upon  the  Trustees  individually  or  upon  any  otl 
parties  to  perform  acts  as  the  agents  of  the  corporation.  1 
are  not  without  authorities  upon  this  precise  point. 

In  Conro  v.  Port  Henry  Iron  Company,  12  Barb.  27,  i 
same  question  arose.  A  lease  of  the  company's  iron  woi 
was  made  in  pursuance  of  a  resolution  adopted  at  a  meeti 
of  the  stockholders  at  which  the  Directors  were  present 
was  held  that  the  resolution  imparted  no  authority  to  ma 
the  lease.  The  Court  say:  *^  The  stockholders  in  this  ct 
had  no  power  to  make  a  lease  or  do  any  other  administrati 
act  in  the  management  of  the  affairs  of  the  corporation.  li 
lease  oonid  be  made  at  all,  it  could  bo  executed  only 
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f  the  act  of  the  Direetors,  who  are  the  body 
f  the  charter  for  the  management  of  its  affairs. 
3wer  that  the  individual  stoc^olders,  who  were 
le  meeting  when  the  lease  waa  ordered,  were  also 
[hey  did  not  meet  as  Directors,  but  as  stockholders. 
and  Common  Council  of  a  mimicipal  corporation 
t  in  the  manner  prescribed  by  law.  When  not 
eir  official  character  and  in  the  mode  prescribed 
r  acts  are  no  more  binding  than  those  of  other 
sns.     (See,  per  Lord  Mansfield,  Rex  y.  Head,  4 

2,621.)''    (lb.  63.) 

jh  y.  Mo8B,  5  Den.  667,  was  an  action  upon  a  note 
o  haye  been  executed  by  the  Bossie  Lead  Mining 
It  was  executed  in  pursuance  of  a  resolution 
^e  stockholders.  The  statute  of  New  York,  con- 
power  to  manage  the  affairs  of  the  corporation 
rd  of  Directors,  it  will  be  seen,  was  similar  to 

Senator,  in  ihe  Court  for  the  Correction  of 
:  '^The  affairs  of  the  corporation  were  to  be 
y  five  Directors,  a  majority  of  whom  formed  a 
he  transaction  of  business,  and  a  decision  of  a 

those  duly  assembled  as  a  Board  was  requisite 
alid  corporate  act     (1  R  S.  600,  Sec.  6.)     The 

the  Board  to  the  President  and  Secretary  was 
cessary  to  giye  yalidity  to  the  note.     This  was 

The  resolution  passed  at  the  meeting  of  the 

contained  in  the  letter  of  the  Secretary,  dated 

1839,  could  not  bind  the  corporation,  especially 
ct  the  members  not  present  When  a  charter  in- 
rd  with  the  power  to  manage  the  concerns  of  a 

the  power  is  exclusive  in  its  character.  The 
have  no  right  to  'interfere  with  it,  and  Courts 
in  on  a  petition  of  a  majority,  compel  the  Boaru 
contrary  to  its  judgment  (Ang.  &  Ames  on  Corp. 
1-164.)  The  stockholders,  as  such,  in  their  col- 
5ity,  could  do  no  corporate  act  The  Directors 
epresentatives,  and  alone  authorized  to  act  It  is 
undamental  conditions  of  the  contract  into  which 
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the  corporators  have  entered  by  becoimng  members  of 
corporation,  that  its  concerns  shall  be  managed  in  the  mam 
prescribed  by  the  Act  of  incorporation,  and  from  this  no 
sential  departure  can  be  made.''     (lb.  575.) 

The  same  doctrine  is  held  in  Cammeyer  v.  UtUted  Oerrt 
Lutheran  Churches,  2  Sandf.  Ch.  208,  221,  228-9.)  The  V 
ChanceUor  says:  "The  fact  that  a  majority  of  the  Trust 
were  present,  acting  as  a  Council,  does  not  make  the  resc 
tions  of  the  Council  the  act  of  the  Board  of  Trustees.  Si 
pose,  in  the  case  of  a  bank,  that  at  a  general  meeting  of 
stockholders  certain  resolutions  should  be  adopted  to  sell  Is 
or  do  any  other  corporate  act,  and  it  should  be  made 
appear  that  all  the  Directors  of  the  bank  were  present  s 
assenting  to  what  was  done,  the  corporation  could  not 
bound  unless  the  Directors,  at  a  meeting  of  the  Board,  shoi 
concur  in  the  resolutions.  The  Directors  in  the  bank  s 
the  Trustees  in  this  case  are,  by  the  charter,  the  select  d 
or  body  which  is  to  exercise  the  corporate  functions.  In 
der  to  exercise  them  they  must  meet  as  a  Board,  so  that  ti 
may  hear  each  other's  views,  deliberate,  and  then  deci 
Their  separate  action,  individually,  without  consultati* 
althou^  a  majority  in  number  should  agree  upon  a  certi 
act,  would  not  be  the  act  of  the  constituted  body  of  n 
clothed  with  the  corporate  powers.  Nor  would  their  acti 
in  a  meeting  of  the  whole  body  of  corporators,  or  of  anotl 
and  larger  class  in  which  they  are  but  a  component  part, 
a  valid  corporate  act  In  thus  acting  they  would  not  be  <] 
tinguishable  from  their  associates,  and  their  action  is  unil 
with  that  of  others  who  have  no  proper  or  legal  right  to  j( 
with  them  in  its  exercise.  All  proper  responsibility  is  Ic 
The  result  may  be  the  same  that  it  would  have  been  if  tl 
had  met  separately,  and  it  may  be  different.  In  the  gene: 
assemblage  influences  may  be  brought  to  bear  upon  1 
Trustees  wUdi,  in  their  proper  Board,  would  be  unheede 
and  no  one  can  say  with  certainty  that  their  vote  in  the  latl 
event  would  have  been  the  same.  It  was  held  in  the  Case 
the  Corporations,  (2  Coke,  476,  by  Fraser,)  that  where  t 
power  to  make  a  by  law  was  in  the  Mayor  and  Aldermen, 


Hr 


.]  Gashwilxb  v.  Wjxjja^  88 

opinion  oi  tbt  Ooort  —  Bawytr*  J. 

ide  by  the  MajoT,  AldennQD,  and  Commonallyy  was 
.  229.) 

In  Siaie  v.  AncJeer,  2  Rich.  245,  the  action  of  a  Board 
fisembled  was  held  to  be  without  authority.  The 
:     "Without  being  summoned  together,  the  Board, 

uals,  have  no  official  authority,  nor  have  they  any  i||l'  <  '^*tj 

ithority  at  all,  either  under  the  charter  or  the  by  %gp 

b.  281,  283.)  The  charter  granted  by  Elizabeth  to 
^h  of  Helleston  conferred  the  power  of  making  by 
le  Mayor  and  Aldermen,  and  die  power  of  electing 
on  the  Mayor,  Aldermen,  and  Commonalty.     A  by  ^^S 

lade  by  the  Mayor,  Aldermen,  and  Oommonalty —  HSM 

body.     Its  validity  was  in  question  in  Bex  v.  Head,  ^  j  ^ 

s  held  void  on  two  grounds.     One  was,  in  the  Ian-  CSP 

!iOrd  Mansfield :     "  The  body  at  large  had  no  power  ^t^kk  ^^^^tFH 

y  laws,  becaiise  the  power  is,  by  the  charter,  given  ^H^v  ^uAw 

nmon  Council,  consisting  of  the  Mayor  and  Alder-  ^^P^  tiSf^ 

[  Burr,  2,521.)  Yet  the  Mayor  and  Aldermen  acted 
ion  with  the  Commonalty.  These  cases  are  in  point, 
to  the  contrary  have  been  called  to  our  attention.- 
the  necessary  consequence  of  the  principles  estab- 
the  great  body  of  the  authorities,  that  the  corporate 
corporations  can  only  be  exercised  in  the  mode  and 
he  instrumentalities  prescribed  by  their  charters, 
tse^  the  resolution  adopted  by  the  stockholders  was 
porate  act,  and  it  conferred  on  the  three  Trustees 
vhether  they  constituted  the  whole  number  of 
ioes  not  appear — no  authority  to  perform  a  oor- 

,  to  execute  the  deed,  or  adopt  a  seal  for  the  oc-  iMtttr 

[t  not  only  does  not  appear,  then,  that  the  instru-  SijU. 

uestion  is  the  act  or  deed  of  the  corporation,  but  it  Ife^^ 

ly  appears  that  it  was  executed  in  pursuance  of  a  Sii{r»i 

that  conferred  no  authority  whatever  to  perform  a  mf^f' 

act;    for   the  plaintiffs   themselvee  introduced   in 
he  authority  under  which  they  claimed  the  act  to 
performed,  and  upon  whidi  they  rdied.     Having 
we  are  not  at  liberty  to  indulge  the  presumption 
laxiieB  aKecuting  the  deed  on  behalf  of  the  corpora- 
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tion  were  otherwise  duly  authorizecL  The  authority  acted 
upon  is  affinoatiyelj  shown,  and  this  fails.  We  think  the 
deed  properly  excluded.  But  even  if  it  had  been  admitted 
without  further  proof  of  the  authority  of  the  parties  to  exe- 
cute it,  it  would  not  have  availed  the  plaintiffs.  As  there 
does  not  appear  to  have  been  any  authority  in  the  parties 
assuming  to  act,  to  sell  or  oouvey  at  all,  it  is  unnecessary  to  dis- 
cuss the  other  questions. 
Judgment  affirmed. 

Mr.  Justice  Bhodes  did  not  express  an  opinion. 

By  the  Court,  Sawtbb,  J.,  on  petition  for  rehearing: 

The  consequences  assumed  as  the  only  basis  of  the  argu- 
ment in  the  petition  for  rehearing  do  not  follow  from  any- 
thing determined  or  in  any  way  suggested  in  the  opinion  in 
this  case.  We  have  nowhere  held,  or  even  intimated,  that 
the  Board  of  Trustees  of  a  corporation  can  convey  all  the 
property  of  the  corporation  necessary  to  enable  it  to  carry  on 
the  business  for  which  it  was  organized,  or  do  anything  else 
destructive  of  the  objects  of  its  creation  without  the  consent 
of  its  stockholders.  We  have  not  even  held  that  it  was  com- 
potent  for  the  Trustees,  acting  as  a  Board,  to  authorize  the 
conveyance  of  the  property  now  in  question  without  the  con- 
sent of  the  stockholders.  There  was  no  such  question  in  the 
case.  We  simply  held  that  the  stockholders  theniselves  could 
not  authorize  the  Trustees,  acting  as  individual  Trustees,  or 
anybody  else,  to  convey  it — that  nobody  could  convey  it  unless 
authorized  by  some  act  of  the  Board  of  Trustees,  acting  as  a 
Board.  It  may  be  conceded  for  the  purposes  of  this  case  that 
the  Board  of  Trustees  itself  could  not  authorize  a  conveyance 
of  the  property  in  question  without  the  consent  of  the  stock- 
holders. But  it  is  unnecessary  to  consider  that  question,  for 
the  case  does  not  present  or  even  suggest  it  It  will  be  time 
enough  to  decide  that  question  when  it  arises. 

Rehearing  denied. 
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IN  MTJDGETT  v.  JOHNSON  HOEEELL. 

wan  SvocxRoCDaB  nr  OciBPOBA<noN.i^— If  Um  catrlei  In  tht  stock 
Dster  book  of  «  eorporatiOB  are  regarded  m  pteeumptlve  evidence 
person  therein  named  a  atockholder  waa  8uch>  the  bookg  are  im- 

and  the  preenmptlon  la  oTercome,  If  the  evidence  given  orally  by 
m  ahowi  that  ha  aerer  aooeptad  but  reCUaed  to  aeeept  any  stock  In 
ipanj. 

B  IK  COapoBATXOH^ — One  who  never  accepts  but  refuses  to  accept 
!k  in  a  corporation.  Is  not  a  stockholder,  even  though  the  Secretary 
lis  name  In  the  books  as  sneh. 
C  J^  SHAjrnat*  Jn  coBcmring: 

:  or  CoBPOBATioN  NOT  BviDSNCB.-^  The  stock  book  of  a  corpora^ 
Qot  admissible  In  evidence  In  an  action  by  a  creditor  of  tbe  corpor- 
tainst  oaa  claimed  to  b«  a  atockholder,  for  the  porpose  of  proving 

la  sQch  stockholder. 

a  from  the  District  Court^  Seventh  Judicial  District, 
mty. 

idence  for  the  plaintiff  and  defendant  concurred  in 
that  the  defendant  had  some  verbal  arrans:cinent 
[K)pporation  by  which  he  was  to  do  certain  things  for 
any  and  receive  seventy-three  shares  of  stock  there- 
that  the  seventy-three  shares  were  made  out  and 
the  defendant,  but  that  he  refused  to  accept  of  the 
■eceipt  therefor.  The  evidence  also  showed  that  the 
;  did  not  perform  the  acts  specified  in  the  arrange- 

ler  facts  are  stated  in  the  opinion  of  the  Oonrt 

m  d  Dufdap,  for  Appellant 

ourt  found  that  the  defendant  was  a  stockholder. 

ng  of  fact  upon  this  point  is  against  the  evidence  in 

But  it  is  said  that  where  there  is  conflicting  evi- 

Court  wUl  not  disturb  the  verdict     Admit  this  to 

v^  and  it  does  not  militate  against  our  theory  of  this 

conflict  only  arises  when  there  is  testimony  on  either 

I  question;  here  the  only  testimony  offered  is  the 

[  the  parol  testimony  with  it,  to  explain  the  acts 

with  the  entry,  and  to  show  the  want  of  consent 

art  of  defendant.     The  whole  testimony  upon  the 
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subject  is  part  of  the  same  transactioni  and  goea  to  make  up 
one  whole  fact^  to  wit:  that  there  was  a  ladL  of  the  mutoal 
consent  required  to  make  the  defendant  a  stockholder;  or,  ix 
other  words,  it  shows  an  attempt  at  negotiation,  and  the 
absence  of  a  contract  as  the  result. 

This  very  question  was  decided  in  Essex  Tun^Mce  Corpora 
tian  V.  Collins,  8  Mass.  299,  where  the  Court  held  that  "  U 
every  valid  contract  there  must  be  parties,"  and  sustained  f 
judgment  of  nonsuit,  on  the  ground  that  it  waa  not  showi 
that  each  of  the  parties  consented  —  the  one  to  become  f 
member,  and  the  other  that  he  should  become  a  member  oi 
the  corporation.  '^It  seems  that  the  criterion  of  liability  oj 
a  subscriber  to  stock  in  a  corporation  is,  whether  any  act  hai 
been  done  by  which  the  corporation  has  been  forced  to  receive 
the  subscriber."  (Angell  &  Ames  on  Corp.|  Sec  637,  anc 
authorities  cited.) 

T.  J.  Tucker,  for  Eespondent 

In  order  to  present  this  question  on  appeal,  it  was  the  dutj 
of  appellant  to  prepare  a  statement  on  motion  for  a  new  trial 
embracing  all  the  material  evidence  relating  to  this  fact  The 
statement  in  this  case  does  not  contain  any  of  the  material 
evidence  introduced  by  plaintiff  on  the  trial  of  the  cause  —  i1 
contains  but  a  small  portion  of  the  testimony  and  none  of  the 
docimieiutary  evidence.  The  statement  refers  to  the  C!oun 
Reporter's  notes  of  tlie  evidence  and  proceedings  on  the  trial, 
the  stock  book  and  transfer  book  of  the  company,  and  the 
bond  given  by  defendant  to  Thomas  Earl;  all  of  which  were 
examined  and  considered  by  the  Court  below  on  the  motion 
for  a  new  trial,  none  of  which  appears  in  the  transcript  on 
appeal. 

The  stock  book  introduced  by  plaintiff  on  the  trial  ia  the 
book  which  the  company  is  required  by  law  to  keep.  This 
book  shows  when  defendant  became  a  stockholder,  and  the 
number  of  shares  he  held  at  the  time  the  notes  were  executed. 
The  Act  under  which  this  corporation  was  organized  provides 
that  any  entry  made  in  this  book  **  shall  be  presumptive  en- 
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f actB  therein  stated  in  any  action  or  proceeding 
ompany^  or  against  any  one  or  more  stockhold- 
awsy  par.  949,)  and  the  onus  waa  upon  defendant 
the  entriea  were  false. 

iTtj  CuBKBT,  0.  J.: 

dant  was  sought  to  be  charged  as  a  stockholder 
Iton  Quicksilver  Company,  a  corporation  organ- 
ic laws  of  this  State,  (Hittell's  Oen.  Laws,  982,) 
3rtion,  aa  alleged,  of  the  debt  due  the  plaintiff 
mpany.  The  action  was  upon  two  promissory 
y  the  corporation — ^the  one  on  the  80th  of  April, 
le  other  on  the  first  of  May,  in  the  same  year. 

notes  was  made  payable  six  months  after  date, 
.  at  two  per  cent  per  month.  The  defendant 
oral  of  the  material  allegationa  of  the  complaint 
at  he  was  ever  a  member  of,  or  a  stockholder  in, 
bion.  He  denied  that  he  was  indebted  to  the 
ny  sum  whatever  on  accoimt  of  said  corporation 
And  he  affirmatively  alleged  that  said  notes 
or  and  in  consideration  of  debts  which  accrued 
f endant  was  in  nowise  connected  with  the  com- 
Lt  or  otherwise. 

joined  was  tried  before  the  Court  without  a  juiy, 
ling  and  judgment  was  in  plaintiff's  favor.  A 
a  new  trial  was  afterwards  made,  which  was 
hen  the  defendant  appealed, 
two  statemients  in  the  transcript  certified  to  this 
;  is  to  say,  a  statement  on  motion  for  a  new  trial, 
ent  on  appeal  The  last  was  not  served  and  filed 
me  prescribed  by  law,  and  consequently  must  be 
ew. 

statement  on  motion  for  a  new  trial  it  appears 
itiff  offered  in  evidence  a  book  called  the  ^^  stock 
hich,  the  Secretary  of  the  company  testified,  a 

the  affairs  and  transactions  of  the  coiporation 
[?he  defendant  objected  to  the  admission  of  this 
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book  in  evidence^  on  the  ground  that  it  was  not  such  a  b 
88  the  statute  required  to  be  kept.  The  objection  Vas  o 
ruled.  The  Secretaiji  who  was  on  the  stand  as  a  witness 
plaintiff,  was  then  shown  a  book  of  the  corporation,  ca 
"transfer  book,''  whereupon  he  stated  that  such  tram 
book  was  kept  by  him.  The  plaintiff  then  offered  in  evide 
"  written  transfer,  on  page  five  of  said  book,  of  twelve  shi 
of  Hamilton  Quicksilver  Company;''  also,  offered  in  evide 
**  transfer  of  stock  from  page  five  of  said  book  to  page  6e\ 
teen  inclusive."  To  the  offered  evidence  the  defend 
objected,  on  the  ground  that  the  same  was  incompeti 
What  these  entries  were  we  are  not  informed  with  en 
certainty.  But  the  same  were  received  in  evidence  for 
purpose  of  sustaining  the  issue  on  the  part  of  the  plainl 
and  we  are  to  presume  the  evidence  so  admitted  tended 
least  to  that  conclusion,  and  if  improperly  admitted,  opera 
to  the  prejudice  of  the  defendant 

The  sixteenth  section  of  the  Act  to  provide  for  the  for 
tion  of  corporations  and  for  other  purposes,  passed  in  18 
(Laws  1853,  p.  87,)  as  amended  in  1863,  (Laws  1863,  p.  Tc 
provides  that  every  stockholder  shall  be  individually  i 
personally  liable  for  his  proportion  of  all  the  debts  and  lial 
ties  of  the  company  contracted  or  incurred  during  the  ti 
that  he  was  a  stockholder.  The  answer,  as  we  have  se 
traversed  the  plaintiff's  allegation  that  defendant  was  a  stc 
holder  in  the  corporation  at  the  time  the  company  contrac 
the  debt  or  incurred  the  liability  for  a  portion  of  which 
defendant  was  sought  to  be  charged.  An  issue  being  joii 
on  this  point,  the  burden  was  on  the  plaintiff  to  prove 
truth  of  his  averment  before  he  could  recover.  He  attemp 
to  do  this  by  the  books  which  he  introduced  in  evidei 
supposing,  it  would  seem,  that  the  books  were  compet 
evidence  of  the  fact  in  issue.  The  eighteenth  section  of 
Act  of  1853  authorized  and  required  the  Trustees  of  the  ( 
poration  in  question  to  cause  a  book  to  be  kept  contain 
the  names  of  all  stockholders,  and  the  number  of  shares  I 
by  them  respectively,  and  the  time  when  they  respecti^ 
became  the  owners  of  such  shares;  and  then  provided  'M 
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certified  copy  of  an  entry  AtJl  be  presumptive 
lie  facts  therein  stated,  in  any  action  or  proceed- 
the  company,  or  against  any  one  or  more  stock- 
be  book  or  books  admitted  in  eddence,  assuming , 
Msh  books  as  the  statute . authorized  to  be  kept  by 
^  were  not  competent  evidence  of  the  fact  in  con- 
efore  the  books  or  either  of  them  oould  be  held 
evidence  of  the  fact  or  facts  therein  contained  as 
lefendanty  it  waa  necessary  it  should  appear  that 
ckholder.  But  this  was  die  fact  in  issue  and  to 
d  before  either  of  the  books  produced  could  be- 
iptive  evidence  of  any  fact  against  him.  There 
of  absurdity  in  holding  that  the  bodes  were  ad- 
tence  to  prove  tlie  very  fact  on  whidi  their  ad- 
epended. 

^ere  conceded  that  the  books  were  prima  facie,  or, 
age  of  the  statute^  preeomptive  evidence,  of  the 

stated,  then  the  r^ult  would  be  the  same ;  be- 
idence  shows  that  the  defendant  never  became  a 
in  the  company.  That  be  did,  is  not  to  be 
support  of  the  finding  of  tiie  Court,  upon  the 
lat  the  books  introduced  in  evidence,  but  which 
yen  copied  in  the  statement,  established  facts 
such  finding.  We  are  of  opinion  that  there  is 
lie  statement  to  show  what  the  books  contained 
le  questions  in  issue,  and  that  the  entries  therein, 
hich  the  defendant  was  held  to  be  a  stockholder 
i  such,  were  unauthorised,  and  consequently  their 
evidence  was  impeached  and  destroyed.  The  en- 
ment  contains  the  following  passage:  ^^  On  the 
[lis  motion  for  a  new  trial  plaintiff  will  refer  to 

following  papers  and  evidence,  to  wit:  The  stock 
3any;  the  transfer  book  of  company;  the  bond  of 
[;  and  he  asks  that  the  same  may  be  made  a  part 
nent,  together  with  the  Court  Reporter's  notes  of 
and  proceedings  in  the  case."  It  does  not  appear 
CB  so  referred  to  by  the  plaintiff  were  not  in  fact 

the  statement    It  may  be  they  were  not  because 
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they  oould  not  add  anything^  if  oompetent  esvidanob,  i 
testimony  of  the  plaintiff's  witneeaes  touching  the  issues  ; 
between  the  parties,  and  oonsequentlj  were  omitted  fo 
nomical  or  other  reasona.    We  are  not  to  asflnTney  in  thi 
of  the  facts  disclosed^  that  they  established  a  case  in  r 
to  the  defendant  in  conflict  with  that  disclosed  by  the 
tiff's  witnesses.    It  is  fairly  to  be  inferred  from  the  stat 
tiiat  both  parties  were  satisfied  with  the  testimony  of  th 
nesses  as  to  the  contents  of  the  books^  eo  far  as  they  rela 
the  point  in  eontroyersy,  and  that  a  transcript  of  the 
incorporated  in  the  statement  would  be  of  no  service  to 
party. 

*  The  booksy  it  must  be  observed,  are  only  preeumptiv 
dance  of  the  f  aets  therein  stated  in  the  cases  in  which  th< 
competent  evidence  in  the  first  instance.  If  only  presumptii 
dence  in  audi  cases,  the  presumption  raised  might  be  overt! 
by  other  competent  evidence.  At  most^  the  books  were  onl 
sumptive  evidence  that  defendant  became  a  stockholder  i 
company.  This  evidence  was  overcome  by  the  testima 
the  plaintiff's  witnesses,  to  the  effect  that  he  never  accepts 
refused  to  accept  any  of  the  stock  of  the  company^  and  : 
in  fact,  became  a  stockholder  in  the  company.  The  wit 
called  by  the  defendant  also  testified  to  facts  showing 
defendant  did  not  become  a  stockholder  in  the  company, 
there  is  no  pretense  or  reason  for  pretense  that  the  wit 
did  not  testify  truly.  So  that,  assuming  that  the  book 
tained  a  statement  showing  that  the  defendant  became  an 
a  stockholder,  as  alleged  in  the  complaint,  such  eviden 
competent  against  the  defendant,  was  effectually  contra 
and  rebutted. 

There  was  no  cause  of  action  established  against  the  d 
ant,  and  therefore  the  judgment  must  be  and  is  hereby  re^ 
and  a  new  trial  ordered. 

Khodes,  J.,  concurring  specially: 

I  concur  in  the  judgment  of  reversal  on  the  last  groan 
eussed  by  Mr.  Chief  Justice  Currey. 
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a,  3^  diflsentiiig: 

the  points  specified  in  the  statement  relating  to  insnf- 
of  evidence  to  support  the  findings^  it  is  impossible 
rom  the  statement  what  the  OTidence  proved.  The 
t  itself  affirmatively  shows  that  evidence  bearing 
i  points  specified  has  been  omitted  in  the  statement 
script,  and  that  such  omitted  evidence  is  absolutely 
r  to  render  that  contained  in  the  transcript  intelli- 
Uso,  that  the  omitted  evidence  constitutes  a  part  of 
upon  which  the  Court  below  based  its  action  in  deny- 
w  trial.  All  presumptions  are  in  favor  of  the  correct 
:  the  Courty  and  the  appellant  must  affirmatively  show 
jusify  this  Court  in  reversing  the  orders  and  judg- 
the  District  Court  I  cannot  undertake  to  say,  from 
lated  case  and  loose  jumble  of  evidence  appearing  in 
meat  on  motion  for  a  new  trial,  as  presented  in  the 
t,  that  the  evidence  was  insufficient  to  support  the 
I  find  no  available  error^  and  think  the  judgment 
e  affirmed. 


4. 


» 


ssoify  J.y  also  dissenting; 

k  the  judgment  should  be  affirmed. 


lM  W.  boston  and  SARAH  BOSTON,  mn  Wif» 
OMAS  J.  HAYNES,  JOSEPH  YATES,  DAVID 
^ERWOOD,  WILLIAM  J.  DOUGLASS,  awd 
ABETH,     HIS     Wife,     ahd     SAMUEL     WEBB, 

TTOB    OF    THX    LaS^    WiLI.    OF    Jomf    A«    WmHBOBN, 

L. —  A  Court  of  Equity  wfll  not  ffmnt  «  ww  trtel  te  aa  ftctloa  at 
icflDte  the  party  asking  It  waa  absent  at  the  trial,  where  ao  dremB- 
I  of  fraud  are  allefed. 

the  party  moylng  for  a  new  trial  la  aa  aetlen  at  law  loeea  tha 
through  hie  own  blunders  end  laches,  without  any  fraud,  mlstaki^ 
se,  or  excusable  neglect  existing,  equity  will  aot  tellere  him. 
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JiTDOumr  AM  A  Bab.— JL  Judgment  Is  eondoslT*  i^ob  all  the 
the  pleadlngi,  and  the  parties  act  precluded  from  Utlfatlag  tha 
In  a  new  aetlo|L 


raleed  la 


Appsal  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisoou 

The  plaintiffs  commenced  this  action  May  Tth,  1866.  In 
their  complaint  they  alleged  in  substance:  that  the  plaintiff 
Sarah  was  the  owner  in  fee,  as  her  separate  property,  of  a  lot 
in  San  Francisco,  on  Howard  street,  between  Second  and 
Third,  and  that  she  acquired  the  same  by  conveyances  from 
John  Stratheam  and  William  O.  Miller,  made  in  1852  and 
1853,  who  conveyed  the  same  to  her  at  the  request  of  defend- 
ant Calderwood,  who  paid  the  purchase  money  and  gave  the 
lot  to  her;  that  about  the  same  time  defendant  Calderwood 
put  John  A*  Wenbom  in  possession  of  the  lot  as  his  tenant 
at  will,  who  remained  in  possession  as  the  tenant  at  will  of 
Calderwood  imtil  his  death,  wbich  occurred  in  June,  1864, 
and  that  said  Wenbom,  in  his  lifetime,  claimed  that  plaintiffs 
had  given  John  Stratheam  a  power  of  attorney  to  sell  the  lot, 
and  that  Stratheam  had,  as  their  attorney,  sold  the  same  to 
him;  that  plaintiffs  never  gave  such  power  of  attorney;  that 
in  May,  1854,  Wenbom  had  commenced  an  action  against 
plaintiffs,  for  the  purpose  of  trying  the  title  to  the  lot,  and 
that  defendants  answered,  and  such  proceedings  were  had  in 
the  action  that  a  trial  was  had  in  the  absence  of  plaintiffs  in 
this  action  and  defendants  therein  and  of  their  attorney,  and 
a  judgment  rendered  in  favor  of  the  plaintiff  about  the  10th 
day  of  October,  1856;  that  these  plaintiffs  moved  for  a  new 
trial,  and  the  Court  made  an  order  granting  it,  on  condition 
that  the  plaintiffs'  costs  were  paid;  that  these  plaintiffs, 
November  12th  thereafter,  tendered  the  costs  to  the  plaintiffs' 
attorney,  who  refused  to  accept  the  same;  that  defendant  was 
appointed  executor  of  the  will  of  Wenbom,  and  substituted 
in  the  action,  and  defendants  moved  to  have  the  case  placed 
on  the  calendar  for  trial,  which  motion  whs  resisted  because 
the  costs  had  not  been  paid,  and  that  an  order  was  made 
denying  the  motion  and  refusing  to  place  the  cause  on  the 
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v'hicb  order  WB8  added  a  clause  that  ''the  judg- 
remain;''  that  plaintiffs  appealed  from  the  order, 
sme  Court  decided  that  no  appeal  would  lie  from 
t  did  not  appear  that  the  costs  had  been  paid  or 
t  these  plaintiffs  then  moved  the  Court  to  con- 
ion  in  the  name  of  the  executor,  or  defendant 
claimed  to  have  acquired  some  interest  in  the 
,  sale  by  the  executor,  which  motion  was  denied; 
tlst,  1862,  these  plaintiffs  moved  the  Court  to 
5tion,  because  of  the  failure  of  plaintiff  to  prose- 
Dotion  was  denied;  that  plaintiff  applied  for  a 
ite,  to  the  Supreme  Court,  to  compel  the  District 
aiss  the  action,  which  writ  the  Supreme  Court 
about  the  27th  of  May,  1864,  the  cause  was 
calendar  for  trial,  but  the  District  Court  struck 
m  the  calendar  and  refused  to  try  it;  that  these 
»plied  to  the  Supreme  Court  for  a  writ  of  man- 
el  .the  District  Court  to  reinstate  the  cause  on 
and  proceed  and  try  the  cause^  and  that  the 
rt  denied  the  same. 

lint  further  averred  that  defendant  Webb  claimed 
in  the  premises  as  executor  of  the  last  will  of 
1  that  the  other  defendants  claimed  some  inter- 
remises,  which  claim  was  without  foundation. 
he  complaint  were  copies  of  the  complaint  and 
case  of  Wenbom  v.  Boston  and  Wife. 
lint  prayed  that  the  order  of  June  20th,  1856, 
[^hereof  as  declared  that  the  judgment  rendered 
1  remain  in  full  force,  and  the  judgment  in  the 
3  vacated  and  a  new  trial  granted,  and  that  the 
also  decree  that  the  judgment  in  Wenbom  v. 
Wife  be  null  and  void,  and  that  the  defendants 
8t  in  the  property. 

lants  Haynes  and  Yates  demurred  to  the  com- 
}e  it  did  not  state  facts  sufficient  to  constitute  a 
on,  and  because  it  showed  that  the  title  to  the 
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property  had  been  adjudicated  by  a  Coort  of  oompetent  ji 
diction. 

The  Court  below  sustained  the  demurrer,  and  plain 
appealed. 

The  other  facts  are  stated  in  tlie  opinion  of  the  Court 

Nathaniel  Bennett,  for  Appellants. 

The  complaint  is  framed  with  a  double  aspect;  one  to 
cure  a  new  trial  in  the  old  case  of  Wenbom  v.  Boston,  and 
other^  in  case  it  should  be  deemed  impracticable  to  grant 
relief  of  a  new  trial,  to  procure  the  determination  of 
merits  of  the  controversy  between  tlie  present  parties  in 
suit  commenced  by  this  bilL 

A  motion  for  a  new  trial  was  made  and  granted  on 
payment  of  costs,  the  costs  were  tendered,  but  Boston 
wife  have  never  been  able  to  procure  a  new  trial.  Thi 
bill  in  equity  will  lie  for  a  new  trial  as  well  since  as  be 
the  code,  seems  to  be  conceded  in  Mulford  v.  Gohn,  18  Cal. 
Our  action  is  to  obtain  the  new  trial  itself,  after  the  o 
granting  the  new  trial  has  already  been  made  in  the  pr 
suit  In  such  a  suit  as  ours,  it  would  be  an  absurdity  tc 
forth  the  same  facts  which  would  be  necessary  in  such  a  ( 
plaint  as  that  spoken  of  by  Mr.  Justice  Baldwin  in  Mulfor 
Cohn.  That  the  Bostons  are  entitled  to  a  new  trial  is  d< 
mined  by  the  order  granting  such  new  trial.  That  they  1 
not  been  able  to  obtain  it — that  they  have  been  guilty  oj 
laches  —  and  that  they  exhausted  every  imaginable  rem 
but  the  present,  in  seeking  such  new  trial,  are  all  facts  w! 
are  manifest  on  the  face  of  the  complaint.  But  this  compl 
is  easily  sustainable  as  a  suit  for  independent  relief,  wi 
irrespective  of  the  suit  of  Wenbom  v.  Boston  and  Wife.  I 
Mrs.  Boston  is  to  be  taken  as  the  owner  in  her  own  right 
way  of  gift  of  the  land.  If  she  is  not  barred  by  the  foT 
judgment,  then  she  is  entitled  to  maintain  this  suit 
object  of  the  suit  is  to  obtain  a  decree  setting  aside  that 
tended  power  of  attorney  and  deed  under  it  That  gives 
suit   an   equitable   character;    and   the    Court    having  < 
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in  equitable  jurisdiction  over  the  subject  matter,  will 
Lsdiction  f oi^  aU  purpoBea,  and  will  do  oomplete  justice 
le  parties,  by  restoring  tlie  possession  of  the  premises 
il  owner,  as  wdl  as  by  setting  aside  the  deed  and 

Rogers  J  for  Bespondents.  |gP'  \§\' 


fh  the  character  of  the  bill  filed  in  this  cause  is  ^     *' 

0  define,  yet  it  may  be  and  can  only  be  called  a  JjHbh* 
review/'  Its  object  seems  to  be  to  obtain  a  new  SiV 
n  action  at  law  more  than  twelve  years  after  the  ■J^!!? 
the  judgment  This  bill^  tested  by  the  ordinances  ^iTq 
ellor  Bacon^  is  substantially  defective,  because  it  II5S 
leges  error  of  law  apparent  in  the  original  proceed-  ^fl^              SSai 

is  it  based  upon  new  matter  which  has  arisen  or  ^^Hp            mSSr 

he  knowledge  of  the  party  since  the  entry  of  the  WHp            ff^SS 

udgment      The  "ordinances*^  still  govern  bills  of  mmm* 
[Massic*8  Heirs  v.  Graham's  Administrator  et  oL,  8 

up 

1  is  also  defective  because  it  does  not  allege  that  the 
here  have  complied  with  the  order  of  the  Court 

ginal  proceedings,  namely  the  payment  of  costs, 'the 

upon  which  a  new  trial  was  granted  by  the  Court 

he  only  allegation  is  '^that  the  plaintiffs  herein  have 

been,  and  still  are,  ready  and  willing  to  pay  the  said 

J.     An  allegation  of  readiness  to  pay  is  insufficient. 

Blakely,  2  John.  Ch.  491.) 

Inciple  is  too  well  settled  to  require  authority  "that 

rill  not  be  aided  after  a  trial  at  law  unless  he  can  •i^d 

he  justice  of  the  verdict  by  facts,  or  on  grounds  of  Iftfi^' 

*xyuld  not  have  availed  himself,  or  was  prevented  from  gUJ^^ 

y  fraud  or  accident,  or  the  act  of  the  opposite  party  tmSi  * 

vith  negligence  or  fault  on  his  part."    "  This  point,'^ 

Lcellor  Kent,  (3  John.  Ch.  356,)  "has  been  so  often 

\,  it  cannot  be  necessary  or  expedient  to  discuss  it 

suit  of  Gregory  v.  Haynes,  18  Cal.  692,  the  Court 
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pass  upon  the  effect  of  tlus  judgment  upon  the  rights  € 
Boston  and  wifa  The  Court  say  that  the  judgment  wc 
conclusive  as  to  Boetcm  and  wife.  The  bill  diows  the  fa< 
that  a  motion  for  a  new  trial  made  by  these  appellants  in  tb 
Court  below  was  granted  upon  condition  of  the  payment  c 
costs ;  they  had  then  a  sufficient,  full  and  complete .  remedy 
It  also  appears  that  the  condition  was  not  complied  with,  fo 
upon  motion  of  the  defendants  —  these  appellants — to  put  th 
cause  on  the  trial  calendar,  the  Court  denied  the  motion,  an 
adjudicated  that  the  former  order — granting  a  motion  for 
new  trial — had  not  taken  effect  The  effect  of  this  order  ha 
been  reviewed  by  this  Court  in  the  case  of  Gregory  v.  Haynei 
21  CaL  447-8.  This  order  was  made  June  20th,  1855,  an 
is  the  last  order  made  in  the  case.  The  appellants  had  thei 
right  of  appeal,  but  they  declined  to  avail  themselves  of  i 
and  now  ask  this  Court  to  grant  them  a  new  trial  as  a  rewar 
for  their  own  negligence.  This  Court  has  passed  upon  th 
effect  of  the  original  judgment  in  the  two  cases  above  mei 
tioned,  and  also  in  the  case  of  Eaynes  v.  Calderwood,  23  Ca 
409. 


By  the  Court,  Sandebson,  J.: 

We  are  unable  to  find  anything  in  the  complaint  whic 
entitles  the  plaintiff  to  a  new  trial  in  the  case  of  Wenbom  \ 
Boston  and  Wife*  On  the  contrary,  the  complaint  is  entire! 
silent  as  to  what  transpired  at  the  trial  of  that  case  excep 
that  the  trial  took  place  in  their  absence.  Why  they  wer 
absent  is  not  stated.  It  is  not  stated  that  the  trial  wa 
brought  on  in  their  absence  by  the  fraud  of  the  plaintiff.  I 
short,  none  of  the  grounds  upon  which  equity  will  interfer 
and  grant  a  new  trial  are  stated  or  attempted  to  be  stated 
(Mulford  V.  Cohn,  18  Cal.  46 ;  Mastick  v.  Thorp,  29  Cal.  447. 
On  the  contrary,  the  complaint  would  seem  to  be  felo  de  se  oi 
the  question  of  new  trial.  It  is  alleged  that  a  motion  for  i 
new  trial  was  made  and  granted  upon  the  condition  that  th 
defendants  pay  the  plaintiffs'  costs  up  to  that  date.     True,  i 
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alleged  that  the  Court  thereafter  refused  to  proceed 
lew  trial,  notwithfrtiaBding  the  defendants  had  ten- 
costs,  and  directed  that  the  judgment  theretofore 
and  remain  the  final  judgment  of  the  Court;  so 
int  of  f  acty  no  new  trial  wa&  ever  had.     But  bow  or 
^aa  done  is  shown,  and  in  the  doing  the  defendants 
in  this  case)  were  not  made  the  victims  of  any 
take,  or  accident.     On  the  contrary,  it  is  alleged 
made  a  motion  to  put  the  c^se  on  the  calendar  for 
al,  and  that  their  motion  was  resisted  upon  the 
at  the  costs  had  not  been  paid,  and  that  therefore 
ion  upon  which  the  defendants  were  to  have  a  new 
lot  been  performed  bj  them.     So  the  very  question 
LOW  made  as  to  the  payment  or  tender  of  the  costs 
made,  and  must  have  been  then  decided  against  the 
s,  (now  plaintiffis,)  for  their  motion  was  denied  and 
us  judgment  ordered  to  stand  as  the  final  judgment 
s.     It  is  not  pretcfnded,  that  in  the  determination  of 
)n   even,  there  was  anything  done  or  omitted  on 
f  which  a  Court  of  equity  would  interfere.     Nor  is 
whjf  if  there  was  error,  the  defendants  did  not  have 
te  remedy  by  appeal  or  mandamus.     On  the  con- 
cOmplaint  shows  that  they  did  have  a  remedy  both 
and  mandamus,  but  that  they  committed  a  blunder 
the  former  and  were  defeated  in  the  latter.     In 
complaint  gives  a  detailed  account  or  history  of  the 
1  which  we  can  readily  see  that  the  present  plaintiffs 
all  their  rights^  if  they  ever  had  any,  through  their 
ders  and  laches;  but  it  utterly  fails  to  show  a  single 
drcumstance  of  fraud,  mistake,  surprise,  excusable 
[>r  anything  else  on  account  of  which  a  Court  of 
n  now  relieve  them  from  the  legal  effect,  whatever 
e,  of  the  judgment  which  was  rendered  in  the  case. 
B  a  new  trial  is  ooncemed,  the  complaint  seems  to 
ipon  the  theory  that  the  plaintiffs  are  entitled  to  it 
t  was  granted  to  them  in  the  original  case,  and  yet 
not  get  it.     Such  a  showing  is  not  enough.     They 
w  a  case  for  a  new  trial  by  a  statement  of  the  facts^ 
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and  in  addition  they  must  show  that  they  failed  to  get  it 
tlirou^  no  fault  of  theirs.  (Mulfard  r  Odm;  MaMck  ▼• 
Thorp,  supra.) 

So  far  as  tbia  case  ean  be  regarded  as  an  action  to  set  aside 
and  cancel  the  power  of  attorney  from  the  plaintiffs  to  Strath- 
earn^  and  the  deed  from  him  to  Wenbom,  and  to  restoro  the 
plaintiffs  to  the  possession  of  the  land,  the  complaint  is  also 
felo  de  86,  for  it  is  conclusively  answered  by  the  record  and 
judgment  in  the  action  of  Wenbom  against  the  plaintiffs  to 
quiet  the  title  which  is  set  out  and  referred  to.  By  referring 
to  the  answer  of  Boston  and  wife  in  that  case,  it  will  be  found 
to  contain,  substantially,  the  same  allegations  upon  the  ques- 
tion of  the  validity  of  the  power  of  attorney  and  deed,  and 
the  condition  of  the  title^  which  are  found  in  the  present  com- 
plaint Such  being  the  oase^  the  judgment  in  that  action  if 
conclusive  upon  the  same  matters  in  this^ 

Judgment  affirmed* 


JAMES   W.  MANDEVILLE  v.  MAEIA  R   SOLOMON. 

IxPLiBD  TsusT. — ^An  Implied  trait  cannot  ezltt  In  n^Met  to  n  elnlm  of  tltlo 
to  land,  which  claim  is  without  foundation. 

IxPLiKD  Tbubt  as  BvrwBsx  CaiBNAifTB. —  If  ono  of  two  tenants  in  common, 
who  hare  the  title  to  land  In  fee,  trays  In  an  outstanding  claim  of  title 
which  Is  Toid,  without  an  agreement  to  purchase  for  the  nse  of  bis  oo- 
tenant,  an  implied  trust  cannot  be  raised  In  favor  of  his  cotenant  as  to 
the  Told  claim  thus  purchased. 

Appbai.  from  the  Dietrict  Courts  Second  Judicial  District, 
Butte  County. 

Plaintiff  recovered  judgment  in  the  Court  below,  and  the 
defendant,  Maria  S.  Solomon,  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  B.  Pravines,  for  Appellant 

Had  there  been  a  previous  agreement  between  flie  plaintiff 
and  Solomon  that  this  title  should  be  purchased  for  their 


Makdbyixjjb  v.  Soix>icov. 


39 


iTfimwiit  for  Appellaiit 


ty  and  that  they  would  mutually  contribute  to 
)f  it,  or  had  Solomon  voluntarily  beoome  the 
plaintiff  to  make  the  piirchase  for  him,  and 
lonej  for  that  purpose,  and  then  purchased  the 
»wn  name  and  for  his  own  exclusive  benefit^  the 
it  have  had  some  ground  of  complaint;  but 
>etence  of  any  such  thing.  The  only  agreement 
complaint  gives  the  slightest  intimation  is  an 
between  the  grantors,  Solomon  and  Meek,  to 
intifi  was  not  a  party,  and  for  which  he  paid 
on  whatever. 

lint  alleges  that  the  claim  of  the  six  heirs  so 
as  only  colorable,  and  absolutely  null  and  void." 
[uity  will  not  take  jurisdiction  of  a  suit  brought 
conveyance  of  a  void  title,  or  the  performance 
;  and  the  complaint  should  therefore  have  been 
Wiggin  v.  The  Mayor  of  New  York,  9  Paige, 
n.  496;  1  CJow.  784.) 

ifPs  position  here  would  seem  to  amount  to 
at  where  one  tenant  in  common  purchases  what 
be  an  additional  interest  in  the  common  prop- 
liase  inures  at  once  to  the  benefit  of  his  coten- 
merely  because  they  are  his  cotenants. 
ly  that  there  is  any  such  agency,  at  all  events 
0  the  title.  One  tenant  in  common,  as  such,  is 
)T  has  he  authority  to  defend  the  title  of  his 
ey  hold  by  separate  titles,  although  they  may 
le  same  ultimate  source,  and  are,  as  to  title, 
>endent  of  each  other.  Neither  is  supposed  to 
ach  less  is  he  bound  to  know,  the  state  or  con- 
title  of  his  cotenant  He  is  not  bound  to  know, 
y  does  not  and  cannot  know,  who  his  cotenants 
^en,  can  the  relation  of  principal  and  agent,  or 
cestui  que  trust,  arise  or  be  supposed  to  exist 
with  relation  to  the  title  ? 

^ed  that  no  well  considered  case  can  be  found 
:trine  contended  for  has  been  applied  to  tenants 
aerely  on  account  of  that  relation,  without  the 
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superaddition  of  some  other  relation  or  circumstance, 
ing  some  duty  or  giving  rise  to  some  confidence,  the 
of  which  by  one  would  work  a  fraud  upon  the  other, 
two  agree  to  unite  in  purchasing  an  estate  which  is  i 
bered  by  a  mortgage  or  a  judgment  lien,  one  of  them 
not,  perhaps,  be  permitted  secretly  to  buy  up  the  incum 
and  use  it  as  a  means  of  oppressing  the  other  by  enfor< 
against  his  interest;  but  it  might  be  held  to  inure 
benefit  of  the  other   upon  his  paying  his  pro   rata 
expense.     But  this  is  manifestly  on  the  ground  of  the 
nal  agreement  and  the  trust  and  confidence  thence  a 
which  forbids  either  thus  in  violation  of  the  spirit  o 
agreement,  secretly   to   work   a   fraud   upon   the   othei 
appropriate  the  whole  fruits  of  the  joint  enterprise  U 
self.     But  no  such  agreement  is  shown  in  this  case,  no 
shown  or  pretended  that  any  secret  advantage  was  ta 

In  Van  Horn  v.  Fonda,  5  J.  Ch.  406,  which  ia  the  1 
American  case  of  the  class  relied  upon  by  plaintiff,  tl 
trine  is  applied  to  joint  devisees  in  possession  under  an 
feet  title  derived  from  their  common  ancestor,  so  far 
hold  that  one  of  them  should  not  affect  the  claim  to  tl 
judice  of  the  other,  because  of  the  seeming  obligation  i 
from  their  joint  claim  and  community  of  interest;  ai 
Chancellor  Kent  says  in  that  case:  "I  will  not  say  th 
tenant  in  common  may  not  in  any  case  purchase  an  outsti 
title  for  his  own  exclusive  benefit*' 

There  are  other  cases  in  which  it  has  been  applied  t< 
tenants  and  coparceners,  but  its  application  to  mere  teni 
common,  without  any  agreement  or  confidential  relati 
tween  them,  is  wholly  indefensible  upon  principle. 

J.  E.  N.  Lewis,  for  Bespondent 

It  is  contended  by  appellant  that  because  it  is  charge 
the  claim  of  title  by  the  six  heirs  of  Potter  "  was  only 
able,  and  absolutely  null  and  void,"  that  a  Court  of 
will  not  take  jurisdiction  of  a  suit  brought  to  comp 
conveyance  of  a  void  title,  and  quotes  Wiggin  v.  The  . 
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9  Paige,  18-24;  7  Conn.  496;  and  1  Cow.  784. 
!S  quoted  do  not  sustain  the  position  as  applied 
le  of  a  colorable  outstanding  title  to  real  estate 
assessed  by  two  or  more  parties,  under  a  deed 
convey  the  whole  tract  It  may  be  true  that 
a  bill  to  quiet  title,  might  obtain  full  relief,  but 
lie  justice  of  such  a  course  as  applied  to  the  act 

when  he  purchased  in  good  faith,  and  to  re- 
s  from  their  title. 

IS  tried  and  decided  upon  the  principle  declared 
n  Smeed's  Heirs  v.  AXlherton,  6  Dana.  In  that 
;  held  that  'Mt  is  a  well  established  principle  of 
^ly  recognized  by  this  Court,  that  a  tenant  in 

tenant,  or  purchaser,  being  in  possession,  will 
ted  to  purchase  up  an  adversary  claim  and  op- 
title  of  his  ootenant,  or  hold  under  it  in  oppo- 
*  joint  claim,  but  such  purchase,  if  made,  will 
ty  to  the  joint  benefit  of  each,  upon  the  equi- 
l  an  equal  contribution  by  each  to  the  cost  of 

This  principle  flows  out  of  the  privity  between 
sulcates  fidelity  and  good  faith.  {V enable  v. 
i  Dana,  824;  5  John.  Ch.  407;  4  Mon.  298; 

that  since  the  outstanding  claim  of  title  was  pur^ 
;  mutual  benefit  of  plaintiff  and  Solomon,  that 
condition  to  urge  that  it  was  purchased  adversely 
[t  was  not  important  that  there  should  have  been 
lent. 


rt,  Bhodes,  J. ! 

d  in  the  complaint  that  John  Potter  was  the 
of  the  half  league  of  land  therein  described; 

d  the  same  in  fee  to  James  K.  Polk  Potter,  one 

lat  the  title  of  the  devisee  was  conveyed  to  John 
Bidwell  conveyed  to  the  plaintiff  and  Perrin 

a   portion   of  the  half  league^   which   is  also 
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described  in  the  complaint,  whereby  they  became  tenants 
common  and  owners  in  fee  of  the  last  mentioned  tract 
landy  together  with  all  the  estate,  right  and  title  that  Jan 
£u  Polk  Potter  held  therein;  *that  while  the  plaintiff  a 
Solomon  were  in  possession  and  the  owners  thereof  as  si 
tenants  in  common,  the  other  six  heirs  of  John  Pott 
deceased,  "set  up  some  claim,  or  pretended  claim,"  to  i 
half  league  of  land,  but  that  "their  pretended  claim  of  ti 
and  interest  in  said  property,  particularly  in  the  last  nan 
tract,  was  only  colorable,  and  absolutely  null  and  void, 
this  plaintiff  is  informed  and  believes  to  be  true;"  that  Sc 
mon  negotiated  with  the  six  heirs  of  John  Potter  for  1 
purchase  of  all  their  right,  title,  etc,  in  the  half  league 
land;  that  he  procured  William  Meek;  to  advance  the  p 
chase  money,  and  take  the  conveyance  from  the  heirs  in 
own  name  as  security  for  the  purchase  money;  that  M( 
conveyed  the  title  he  thus  acquired  to  O,  C.  Pratt,  who  pi 
him  the  purchase  money  he  had  advanced;  that  Pratt  c 
veyed  to  the  defendant,  Maria  S.  Solomon,  the  executrix 
P.  L.  Solomon,  deceased,  the  title  he  acquired  through  ^ 
deed  of  Meek  to  that  portion  of  the  half  league  of  land  wh 
Bidwell  had  conveyed  to  the  plaintiff  and  Solomon;  tl 
Meek  and  Pratt  severally  took  their  conveyances  of  the  ti 
in  trust  for  the  plaintiff,  Solomon  and  Bidwell;  and  1 
defendant,  Maria  S.  Solomon,  also  took  the  title  conveyed 
her  by  Pratt  in  trust  for  the  plaintiff  aa  to  the  undivided  hi 
of  the  last  mentioned  tract,  each  of  the  grantees  having  f 
notice  of  the  trust  and  the  facts  in  relation  thereto;  that  1 
plaintiff  tendered  to  Maria  S.  Solomon  his  share  of  the  pi 
chase  money  and  expenses,  and  demanded  of  her  a  deed  as 
his  undivided  half  of  the  premises,  which  she  refused  T 
plaintiff  seeks  to  hold  her  as  his  trustee,  and  compel  her 
convey  to  him  whatever  interest  she  acquired  in  his  undivid 
half  of  the  premises  through  the  series  of  conveyances,  co 
mencinywith  that  of  the  six  heirs  of  John  Potter  to  Meek 

The  defendant,  Maria  S.  Solomon,  demurred  to  the  co 
plaint,  and  the  demurrer  was  overruled. 

There  is  no  all^ation  that  there  waa  any  expresi  contra 
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L.  Solomon  and  the  plaintiff,  by  which  Solomon 
>  purchase  for  the  nse  or  in  trost  for  the  plaintiff, 
daim  of  the  heirs  of  John  Pott^.  The  averments 
capacity  in  which  the  purchase  was  made  and  the 
iie  plaintiff  in  reference  to  the  transaction  are,  that 
base  from  Bidwell  they  became  teivants  in  common 
le  tract  of  land;  that  Solomon  "as  the  tenant  in 
the  plaintiff ''  entered  into  a  negotiation  for  the 
om  the  heirs,  etc;  that  Solomon  "for  and  in  be- 
plaintiff,  and  to  peorfect  their  title  and  to  remove 
lerefrom,''  purchased  all  the  title  of  the  heirs,  etc. ; 
>n  n^otiated  with  Meek  to  advance  the  purchase 
to  secure  its  repayment  to  Meek  "  by  an  agi'eement 
ending  with  said  Meek,  that  the  said  title  so  pur- 
to  be  conveyed  by  tiie  said  heirs  to  the  said  Meek 
wsLj  of  security  for  the  payment  of  said  money,  and 
and  benefit  of  this  plaintiff  and  the  said  Solomon," 
tract  of  land  and  of  Bidwell  as  to  his  tract  of  land, 
that  understanding"  the  Ijeirs  conveyed  to  Meek. 
>ther  averments  of  a  character  similar  to  the  last, 
these  averments  amounts,  nor  do  all  of  them  com- 
nt  to  the  allegation  of  an  express  contract  between 
f  and  Solomon  in  respect  to  purchase.  There  being 
igre^nent,  there  was  no  express  trust  between  them, 
tie  so  purchased;  and  the  plaintiff  must  rely,  as  he 
7  in  his  brief,  upon  the  trust  arising  by  opera- 
struction  of  law,  out  of  the  relation  subsisting  be- 
•laintiff  and  Solomon  as  tenants  in  common,  and  the 
purchase  of  an  outstanding  or  adversary  title  by 

i  here  question  the  doctrine  of  Van  Home  v.  Fonda, 
u  407,  which  is  approved  by  Mr.  Justice  Story,  in 
(Uin,  2  Sum.  520,  and  followed  in  Lee  <t  Oraham  v. 
la,  176,  and  very  many  other  cases,  that  one  tenant 
cannot  purchase  an  outstanding  title  or  incumbrance 
t  estate  for  his  exclusive  benefit,  and  use  it  against 
t,  but  that  the  purchase  will  inure  to  the  benefit  of 
t  akO|  upon  his  making  contributian;  and  it  is,  per- 
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haps^  too  firmly  founded  on  well  recognized  and  admittc 
principles  of  equity  to  be  now  doubted.  But  die  facts  pn 
sented  in  the  complaint  do  not  require  or  permit  the  applicatio 
of  this  rule.  Where  the  circumstances  of  a  traneaction  ai 
such  that  the  person  who  takes  the  title  to  property  oaimot  I 
permitted  to  hold  and  enjoy  it,  in  whole  or  in  part,  withoi 
necessarily  violating  some  principle  of  equity,  a  eonstructi^ 
trust  will  be  raised  for  the  benefit  of  the  party  entitled  i 
equity  to  its  beneficial  enjoyment.  It  is  because  he  holds  th 
property,  or  some  interest  tiierein,  which  it  is  inequitable  f o 
him  to  enjoy,  that  the  Court  declares  the  trust  and  fastens  i 
upon  his  conscience,  and  wrests  the  property  or  interest  froi: 
him  and  causes  it  to  be  transferred  to  the  person  equitabl; 
entitled  to  it  It  is  as  necessary  in  establishing  and  enforcinj 
such  a  trust  that  there  should  be  trust  property  us  that  ther 
should  be  a  trustee  and  cestui  que  trust;  and  indeed  the  re 
lation  of  trustee  and  cestui  que  trust  cannot  exist  or  be  de 
clared  in  cases  of  implied  trust,  in  the  absence  of  a  subject  mat 
ter  to  which  the  alleged  trust  relates.  The  plaintiff  must  all^ 
that  the  defendant  holds  the  title  or  some  interest  in  certaii 
property  which  it  is  inequitable  for  him  to  enjoy  as  against  th< 
plaintiff,  for  that  is  the  subject  matter  of  the  action,  and  in  it 
absence  there  is  nothing  which  the  Court  can  order  to  be  trans 
ferred  to  him.  Here  the  title  in  fee  was  not  the  subject  of  th< 
trust,  for  the  parties  rightfully  hold  that  as  tenants  in  common 
The  only  right  or  title  that  the  plaintiff  has  attempted  U 
specify  as  the  trust  property,  is  the  title  derived  through  th( 
conveyance  made  by  the  heirs  of  John  Potter  to  MeeL  Thii 
is  expressly  shown  to  amount  to  neither  a  right,  title  noi 
interest  in  the  land.  The  claim  of  the  heirs  is  directly  allegec 
to  be  void,  and  the  same  is  argumentatively  stated  when  it  ii 
aU^ed  that  the  title  in  fee  passed  from  John  Potter,  by  virtue 
of  die  conveyances  first  mentioned,  to  the  plaintiff  and  Solo 
mon,  as  tenants  in  commoiL  A  trust  in  a  void  title  canna 
be  enforced  against  the  plaintiffs  by  the  defendants.  It  wil 
be  of  no  value  to  the  plaintiff  if  transferred  to  him,  and  th( 
Court  will  therefore  refuse  to  order  so  vain  a  thing  as  th< 
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I  the  Tmdivided  half  of  nothing.  Whether  parties 
K)ntract  that  one  of  them  ^all  purchase,  for  the 
Ly  a  claim,  whether  veil  or  ill  founded,  is  a  question 
LOt  arise  here,  but  an  implied  trust  cannot  be  raised 
to  a  claim  that  is  expressly  alleged  to  be  null  and 

at  reversed  and  the  eause  remanded,  with  direotions 
the  demurrer  to  the  complaint 


c 


.  M.  TOWNSEKD,  by  Samtjhl  J.  Hbnbi-w,  his 
DiAir  ad  litem  v.  DRURY  J.  TALLANT  et  dk. 

oy  NoTicB  or  OBon  to  ssll  Land  to  pat  Dbbts. —  Under  the 
Act  of  1851,  notice  of  en  order  of  the  Probate  Coart  requiring  all 
Intereeted  to  thow  eeuee  why  the  real  estate  of  the  Intestate 
Lot  be  sold  to  i>a7  debts,  was  required  to  be  publltbed  for  four 
e  weeks  before  the  day  to  show  canse,  In  a  paper  designated  by 
t  If  snch  notice  was  pnbllshed  three  weeks  In  the  paper  designated 
onrt,  and  then  the  fourth  week  la  another  paper  designated  by  the 
rator,  the  Court  did  not  acquire  jurisdiction  by  the  pablication. 
low  CAusa  wht  Lahd  bhoulo  not  bb  Sold  to  pat  Dbbts. —  If 
rra!  between  the  date  of  an  order  of  the  Probate  Court  to  show 
ly  land  left  by  the  liitevtata  should  not  be  sold  to  pay  debts,  and  the 
I  for  the  hearing  of  the  petition.  Is  less  than  the  time  required  for 
icatlon  of  the  notice,  or  Is  less  than  the  time  allowed  by  law  from 

of  the  order  for  parties  Interested  to  appear  and  show  eause,  the 
void,  and  a  aala  made  Oder  proceedings  based  on  the  order  Is  also 

OB  AifD  GuABDiAN.r— If  the  administrator  Is  also  guardian  of  an 
elr,  the  two  positions,  to  fur  as  general  uses  are  concerned,  are 
asarily  Incompatlbleu 

lowever,  under  the  Probate  Act  of  1851,  the  administrator  was 
rdlan  of  an  infant  heir,  and  as  administrator  attempted  to  divest 
)  of  the  heir  by  a  sale,  under  an  order  of  the  Probate  Court,  of 
pay  debts  of  the  Intestate,  his  position  was  hostile  to  the  heir, 
such  proceeding  he  eonld  not  represent  the  heir,  but  a  guardian 
^  should  haye  been  appointed  to  watch  the  interests  of  the  heir. 
roB  MiKOB  HBiBB^-The  Probate  Court,  under  the  Act  of  1851, 
authority  to  appoint  attorneys  for  absent  or  minor  heirs.  Under 
t,  when  the  administrator  applied  for  leaTO  to  sell  land  to  pay 
nd  there  were  minor  heirs  with  no  general  guardian,  a  guardian 
\  —  not  an  attorney  —  ifas  required  to  be  appointed,  for  the  sole 
of  rnpresentlng  the  minor  heirs,  before  the  petition  was  acted  on. 
•nous  INDULGBD  AOAiNST  Pbobatb  Rbcobd. —  If  the  probata  re& 
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ord  Is  full,  and  shows  that  an  attorney  —  not  a  guardian  ad  Utem-^m 
appointed  to  represent  minor  heirs  on  proceedings  set  on  foot  by  tl 
administrator  to  sail  land  to  paj  debts,  It  will  not  be  presumed  that 
guardian  ad  Utem  was  appointed. 

WHBir   HszB   MAY   ATTACK   Pbobatb  Salb  ow  Lakd. —  If,   In   proceedings  s 
on  foot  by  the  administrator  In  the  Probate  Court  to  sell  land  to  pi 
debts,   the  Court  acquires   no  Jurisdiction   of  minor   heirs,   the   order 
sale    is   Toid,    and    the    sale   may   be   attacked    collaterally    by    the  he 

IDBM. —  An  order  of  the  Probate  Court  confirming  such  sale  Is  Toid.  The 
was  no  order  of  sale  for  the  confirmation  to  act  on. 

BaroppBL  A8  TO  MiNOB  Hub. —  If  an  administrator,  after  procuring  from  tJ 
Probate  Court  an  order  to  sell  real  estate  to  pay  debts,  afterwards  mak 
a  settlement  of  Lis  account  in  the  Court  with  the  estate,  a  minor  b« 
Is  not  estopped  by  such  settlement  from  afterwards  contesting  tbe  Talidl 
of  the  sale. 

Act  OF  1866  batiftiko  Pbobats  Sales. —  The  Supreme  Court  will  not  gl 
an  appellant  the  beneficial  operation  of  the  Act  of  1866,  ratifying  ai 
confirming  certain  probate  sales  of  real  estate.  In  cases  where  the  jad 
ment  In  the  Court  below  was  rendered  before  the  passage  of  the  A< 
In  such  cases  said  Act  must  be  made  the  basis  of  an  original  proceedli 
In    equity,    If    the    party    Would    claim    the    benefit    of    Its    proTliloi 

Appsal  from  the  District  Courts  Fourth  Judicial  Distric 
City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

John  W.  Dmnelle,  for  Appellants. 

Schallenberger  was  the  general  guardian  of  the  infant  as  we 
as  administrator  of  the  estate.  He  was  thus  a  competent  gua 
dian  to  represent  the  infant  under  section  one  hundred  ar 
fifty-nine  of  the  Probate  Act,  which  required  a  copy  of  tl 
order  to  show  cause  to  be  served  on  the  general  guardian  if  ^^ 
infant  had  one.  But  being  the  petitioner  for  the  sale,  and  tl 
guardian  also,  he  had  full  notice  already. 

Special  attorneys  were  also  appointed  to  represent  tl 
minor  heir.  This  would  have  been  a  sufficient  appointmen 
even  if  the  infant  had  not  already  a  general  guardiaj 
{Gronfier  v.  Puymirol,  19  Cal.  629.)  The  fact  that  the  atto 
neys  were  appointed  in  August  does  not  vitiate  the  appoin 
ment,  for  they  were  appointed  to  represent  "minor  heirs  "  "  i 
this  estate;"  that  is  to  say,  in  all  proceedings.  (Stiutrt  v.  A 
Un,  16  CaL  473.) 

The  publication  of  the  order  to  show  cauae  was  not  nece 
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one  of  three  things  was  necessary:  either — 1. 
copy  of  the  order  (Probate  Act,  S^  168^  159;) 
iblioation  for  four  weeks  (Probate  Act^  Sec.  157 ;) 
B  written  assent  of  the  persons  interested  (Probate 
r ;)  and  if  this  assent  is  given^  this  same  section  one 
[  fifty-seven  expressly  provides,  ^^{he  notice  tnay 

lUenberger,  the  guardian,  certainly  represented  his 
[uently  was  "served  with  the  copy  of  the  order." 
e  petitioned,  in  writing,  for  the  order  of  sale; 
irted,  also  in  writing,  that  he  had  sold.  This 
istitutes  an  "assent  in  writing.'^  Besides,  the 
r  the  "minor  heirs''  assented  in  writing  to  the 
).  This  assent  was  sufficient  (Toumsend  y.  Oor- 
,  206.) 

LOthing  in  the  Probate  Act  which  makes  the  valid- 
tnation  of  the  sale  depend  upon  the  notice  of  the 
^  f<ict  published  as  prescribed  in  section  one  bun- 
ty-six  of  the  Probate  Act  It  is  merely  provided 
le  hundred  and  seventy-three  of  the  Probate  Act 
any  order  is  entered  confirming  the  sale,  it  shall 
the  satisfaction  of  the  Court  that  notice  was  given 
B  herein  prescribed,  and  the  order  of  confirmation 
lat  such  proof  was  made."  As  to  the  distinctiou 
odstence  of  the  fact,  namely,  actual  publication,  and 
proof  of  publication,  see  Schneider  v.  McFarlcmd, 
mst)  469;  Sibley  v.  WaffU,  16  N.  Y.  (2  Smith,) 

rs  contained  in  the  order  confirming  the  sale  are  all 
,  and  the  plaintiff  cannot  be  heard  here  to  at- 
joUaterally.  (Runyan  v.  Newark,  4  Zabriskie, 
.  Frod,  4  Gushing,  64;  Lick  v.  Siockdale,  18  Cal. 

:ou8  notice  of  the  sale  was  not  a  jurisdictional 
I  notice  had  been  omitted  entirely,  the  sale  would 
alid.  The  above  cited  provision  of  section  one 
1  seventy-three  of  the  Probate  Act  of  1851  is  no 
tory  than  that  in  the  Practice  Act:  "Section  221. 
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Before  the  sale  of  property  on  exeoution,  notioe  thereof  f 
be  given  as  follows/'  etc^  and  yet,  a  sale  without  notice  ui 
this  section  is  held  to  be  valid.  {Smith  v.  BandaU,  6  CaL 
Harvey  v.  Fishe,  9  CaL  93,  94.) 

If  this  infant  plaintiff  had  come  of  age,  and  afterwards 
received  the  money,  he  would  have  been  estopped  from  atl 
ing  the  probate  sale.  (White  v.  Swain,  2  Pick.  866 ;  Jam 
y.  Hapgood,  10  Pick.  77 ;  HicJes  v.  Cram,  17  Vert  449;  Mc 
V.  Sherman,  2  Sand.  Ch.  841.)  The  infant,  having  reoe 
the  money  6n  a  judicial  accounting  with  the  administrato: 
estopped  from  maintaining  this  action.  (1  Black  Com.  1 
4  £ent,  249;  Joyce  v.  Joyce,  &  CaL  164.) 

E»  Casserly,  and  Doyle  di  Barber,  for  Bespondent 

The  Probate  Counts  of  this  State  are  Courts  of  infei 
limited  and  statutory  jurisdiction.    (Smith  v.  Andrews,  6 
652,  654;  Beckett  v.  Selover,  7  CaL  215,  240;  Gregory  v. 
Pherson,  18  Cal.  562 ;  Stuart  v.  Allen,  16  Cal.  473 ;  Tov?m 
V.  Gordon,  19  Cal.  188.)     A  party  relying  on  a  right  der 
under  the  proceedings  of  such  a  Court  is  boimd  to  show 
it  had  jurisdiction  to  act     The  jurisdiction  will  not  be 
sumed.    This  is  the  universal  rule,  whether  the  question  ai 
upon  the  pleadings  or  the  proofs.      (Schneider  v.   Mc, 
land,  2  Coms.  459,  461,  464;  Oorwin  v.  Merritt,  3  B 
S.  C.  R,  341,  343,  346;  Bloom  v.  Burdich,  1  Hill,  139. 
148;  People  v.  Baames,  12  Wend.  494;  People  ▼•  Corlie 
Sandf.  S.  C.  R,  247.) 

In  proceedings  in  Probate  Court  to  sell  real  estate, 
order  to  show  cause  is  the  process,  and  must  be  served  ei 
by  a  personal  service  or  publication  of  four  weeks.  If 
lished,  it  must  be  in  a  paper  specified  by  the  Court  (Pro 
Act  1851,  Sec  157.)  The  day  for  showing  cause  was 
less  than  four  weeks  from  the  date  of  the  order  to  put 
notice,  so  that  a  notice  of  four  weeks  could  not  have  1 
published.  (Toof  v.  Bentley,  5  Wend.  276;  Parr  v.  Sn 
9  Wend.  339.)  The  notice  not  having  been  published  in 
paper  named  by  the  Court^  the  publication  was  void  aa  a 
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nice.  (Reynolds  v.  Wilson,  15  HL  394-6 ;  Well 
rence,  15  Mass.  837 ;  Underwood  v.  Irving,  8  Cow. 
V,  MerriU,  8  Barb.  341,  845;  Hunt  v.  Wickliffe, 
6;  Anon.,  1  Wend.  90;  Jordan  v.  Oiblin,  12  Cal. 

yet  another  fatal  objection  to  these  probate  pro- 
lie  sole  heir  to  the  property  was  a  minor,  and 
process  had  been  well  served  on  him,  no  further 
l>e  taken  in  the  case  till  a  guardian  ad  litem  had 
Lted  for  him  and  his  appearance  by  gnardiani 
i^robate  Act  of  1851,  Sec  159.)  The  Court  must 
ction  of  the  infant's  person  before  it  can  appoint 
(Orant  v.  Van  Schoonhoven,  5  Paige,  256;  Hodges 
klA.  509,  6U;  Stanton  v.  Pollard,  24  Miss.  155-«, 
;ies  cited ;  CoUard  v.  Oroom,  2  J.  J.  Marsh.  487 ; 
Svblett,  6  lb.  45 ;  Jones'  Executors  v.  McOinty,  3 
The  order  of  August  25th,  1851,  appointing  a^ 
absent  and  minor  heirs,  is  no  compliance  with  the 
J  of  section  one  hundred  and  fifty-nine.  That  seo- 
1  the  appointment  of  a  ''  guardian  ad  liiem  for  the 

of  appearing  for  the  infants,  and  taking  care  of 
t  in  the  proceedings" 

any  supposed  estoppel  in  pais  could  result  from 
\  of  the  purchase  money,  operating  as  a  ratification 
iction,  such  an  estoppel  implies  a  legal  capacity  of 
ch  infants  do  not  possess,  and  cannot  therefore  be 
s  case. 

o  the  point  raised  by  the  appellant,  as  to  the  effect 
F  April  2d,  1866,  on  sales  made  under  the  supposed 

the  Probate  Court,  we  remark : 
bat  the  jurisdiction  of  the  Supreme  Court  over  this 
ly  and  strictly  of  an  appellate  character.  Its  duty 
)  the  inquiry  whether  the  Court  below  committed 
►r  which  judgment  should  be  modified  or  reversed, 
al  awarded. 

The  only  case  where  an  appellate  Court  is  per- 
ike  notice  of  a  change  in  the  law,  subsequent  to 
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the  entry  of  the  original  judgment,  is  where  the  law  has  be 
80  changed  that  the  original  judgment,  if  affirmed,  oould 
longer  be  legally  enforced,    (Eartung  v.  People,  22  N.  T.  9 
Sanches  v.  People,  22  N.  Y.  166.) 

By  the  Court^  Shaftxb,  J.: 

Ejectment  to  recover  a  portion  of  Fifty  Vara  Lot  Numl 
Seven  Hundred  and  Nine,  in  the  City  of  San  Francisco.  T 
trial  was  by  the  Court,  without  a  jury.  The  plaintiff  had  jud 
ment  The  defendants  moved  for  a  new  trial,  which  bei 
denied,  they  appealed. 

The  plaintiff  is  an  infant  and  sued  by  his  guardian  ad  lUe\ 
At  the  trial,  he  proved  that  his  father,  John  Townsend,  di 
intestate  on  the  8th  of  December,  1850;  that  at  the  time 
his  death  he  was  seized  of  the  demanded  premises;  that  ti 
plaintiff  was  the  only  heir  at  law  of  John  Townsend,  and  th 
the  defendants  were  in  possession  at  the  time  the  action  w 
commenced. 

The  defendants  claimed  to  have  acquired  the  title  of  Jol 
Townsend  by  virtue  of  a  sale  made  by  his  administrate 
Moses  Schallenberger,  (who  was  also  at  the  time  the  genei 
guardian  of  the  plaintiff,)  in  the  due  course  of  administratio 
and  mesne  conveyances  from  the  purchaser  at  the  sale.  1 
prove  their  title  they  introduced  the  record  of  the  proceedin 
of  the  Probate  Court  of  Santa  Clara  County,  in  which  tl 
estate  of  John  Townsend  was  administered  upon  and  final 
settled.  To  these  proceedings  various  objectiona  were  intc 
posed  on  the  part  of  the  plaintiff.  The  Court  below  held  in  € 
feet  that  these  objectiona  were  well  taken  and  that  the  title  < 
John  Townsend  did  not  pass  by  virtue  of  the  administratoi 
sale. 

The  whole  case  turns  upon  the  validity  of  the  proceedin, 
of  the  Probate  Court  under  the  Act  relating  to  the  estates 
deceased  persons,  passed  May  1st,  1861,  (Acts  1861,  p.  448 

It  appears  that  Schallenberger,  acting  as  administrate 
presented  a  petition  to  the  Probate  Court  on  the  26th 
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L851y  praying  that  an  order  might  be  granted 
persons  interested  in  Townsend's  estate  to  appear 
'rebate  Judge  at  the  next  term  of  the  Court,  to 
he  fourth  Monday  of  December  then  next  ensu- 
'  cause  why  an  order  should  not  be  granted  to 
te  for  the  payment  of  debts.  The  Court  on  the 
ade  an  order  directing  that  public  notice  should 
he  San  Jo8e  Weekly  Visitor,  in  pursuance  of  law, 
a  interested  in  said  estate  to  appear  at  the  Court 
»  City  of  San  Joe£  on  the  fourth  Monday  of 
B51^  and  show  cause  why  the  prayer  of  the  peti- 
1  not  be  granted.  Under  the  Probate  Act  of 
L  one  hundred  and  fifty-se^en,  it  vkmb  necessary  to 

order  in  the  paper  named  for  four  successive 
eist    It  appears,  however,   that  the  notice   was 

that  paper  for  three  weeks  only  —  the  fourth 
^as  in  the  California  Courier,  published  in  the 
Francisco.  The  order  was  not  complied  with  for 
lat  the  Visitor  was  discontinued  at  the  third  pub- 
le  discontinuance  of  the  paper,  however,  did  not 
der,  nor  turn  the  question  of  publication,  or  of 
ication,  over  to  the  discretion  of  the  administra- 
e  hundred  and  fifty-seventh  section  of  the  Act  of 
plates  a  publication  of  four  weeks  in  a  newspaper 
y  the  Court,  and  such  publication  could  not  be 
th  except  in  the  event  of  personal  service,  or  of 
it  to  the  sale  by  all  persons  interested  in  the  es- 

le  interval  between  the  date  of  the  order  and 
1  for  the  hearing  of  the  petition  was  only  twenty- 
I  it  was  therefore  impossible  that  the  order  could 
for  "  at  least  four  successive  weeks  '*  before  the 
required  by  the  one  hundred  and  fifty-seventh 
le  Act;  and  the  order  was  void  from  the  begin- 
,  reason. 

7  suggested,  Schallenberger  was  appointed  guar- 
I  plaintijff  —  then  two  or  three  years  old  —  at 
le  he  was  appointed  administratori  vix:  January 
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llthy  1851.  On  this  state  of  facts  it.is  claimed  for  the  ap 
lants  that  Schallenberger  was  notified  as  guardian  of  whai 
was  attempting  to  do  as  administrator,  and  tiiat  therefore 
ward  must  be  considered  to  have  be^i  made  a  party  to 
proceeding. 

Schallenberger  united  in  himself  the  capacities  of  admi 
trator  and  gna'rdian,  and  the  two,  so  far  as  general  usee  t 
concerned,  were  not  necessarily  incompatible.  But  ix 
special  proceeding  set  on  foot  by  Schallenberger  as  admi 
trator,  against  his  ward,  and  for  the  distinctive  purpose 
divesting  the  ward  of  his  title  as  heir,  Schallenberger  cc 
not  represent  the  ward.  It  was  considered  in  Sehneidm 
McFarland,  2  Oomst,  N.  Y.,  469,  that  "  proceedings  for 
sale  of  real  estate  are  hostile  to  the  heirs,  and  that  the  Su 
gate  must  have  jurisdiction  of  the  person  as  well  as  of 
subject  matter,  in  the  manner  provided  by  statute,  or 
sale  will  be  void.''  It  was  the  duty  of  Schallenberger,  as 
representative  of  Townsend's  estate,  to  procure  the  ordei 
sale  for  which  he  had  applied,  if  the  interests  of  the  es 
required  it,  without  reference  to  the  interests  of  the  heir 
such.  Schallenberger  could  not  represent  both  sides  of 
record  at  the  same  time.  The  minor  heir,  then,  having 
guardian  quoad  the  petition,  it  became  the  duty  of  the  Co 
before  proceeding  to  act,  ^^to  appoint  some  disinteref 
person  his  guardian,  for  the  sole  purpose  of  appearing 
him  and  taking  care  of  his  interests."  (Probate  Act,  I 
159.)  No  such  guardian  ad  litem  was  appointed.  It  appej 
to  be  sure,  that  on  the  25th  day  of  August,  1851,  tb 
months  before  the  petition  for  leave  to  sell  real  estate  i 
filed,  three  members  of  a  certain  law  firm  were  appois 
"  attorneys  for  absent  and  minor  heirs.'*  The  Probate  Cc 
had  no  authority  to  make  this  appointment  Under  the 
of  1851  a  guardian  was  to  be  appointed  for  minor  heirs, 
issues  affecting  their  interests  as  such  issues  should  ari 
and  the  one  hundred  and  fifty-seventh  section  requires  t 
when  there  is  a  petition  for  leave  to  sell  real  estate,  and  tl 
are  minor  heirs  with  no  general  guardian,  that  a  guardian 
not  an  attorney  —  shall  be  appointed  to  represent  them  bd 
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shall  have  been  acted  on;  and  that  the  guardian 
minted  for  the  aole  purpose  of  taking  care  of  the 
the  minors  in  that  particular  proceeding.  The 
se  provisions  was  to  secure  attention  and  fidelity 
of  the  guardian  by  limiting  his  authority  to  a 

ler  urged  for  the  appellant,  that  it  will  be  pre- 
I  guardian  was  regularly  appointed  to  represent 
on  the  ground  of  the  defectiveness  of  the  pro- 
that  such  regular  appointment  is  assumed  in 
ind  on  the  strength  of  the  fact  that  certain  per- 
as  acting  for  the  infant  and  absent  heirs.  Beli- 
i  hero  upon  the  decision  In  the  Matter  of  the  WUl 
22  Cal.  61.  But  that  case  and  the  case  at  bar 
I  their  circumstances.  There  was  here  no  disper- 
:ds  and  files^  the  existence  of  which  was  proved; 
lere  any  abbreviated  entries  bearing  upon  the 
had  on  the  administrator's  petition^  hinting  at 
not  recorded  with  all  their  circumstances,  or  not 
ilL  On  the  contrary,  the  record  —  proceeding  in 
1  order  and  hinting  at  nothing,  purports  to  con- 
ind  detailed  statement  of  everything  that  trans- 
I  course  of  the  proceedings  on  the  petition  for 
record  was  produced  at  the  trial,  and  showing, 
rhat  was  done  in  the  matter  of  appointing  an 
take  care  of  the  plaintiff's  interests,  there  is  no 
)T  presuming  that  anything  more  was  done  than 
Bcord  recites;  nor  anything  less,  nor  anything 
io  to  presume  would  be  to  presume  against  the 
not  to  supply  defective  statements  therein,  by 
om  indicia,  which  the  record  itself  supplies.  It 
in  the  order  of  the  Court  made  on  the  23d  of 
.851,  giving  the  leave  asked  for  in  the  adminis- 
ion,  a  document  is  referred  to.  as  on  file,  called 
Lt  of  the  attorney  for  the  infant  and  absent  heirs 
te  heretofore  appointed  by  this  Court;"  but  we 
le  to  the  appellant's  claim  that  thiq  reference 
txdod  as  establishing  that  even  an  attorney,  and 
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much  less  a  guardian^  was  appointed  under  the  one  hun< 
and  fifty-seventh  section  of  the  Probate  Act,  to  represent 
plaintiff;  for  the  statement  referred  to  is  produced  in 
record,  and  it  appears  on  its  face  tiiat  the  "attorney"  w 
member  of  the  law  partnership  appointed  three  monthi 
advance  of  the  filing  of  the  petition,  to  the  impossible  posi 
of  attorney  at  large  of  absent  and  minor  heira 

Again,  the  defendants  insist  that  the  sale  having  been 
firmed  by  the  Probate  Court,  cannot  be  collaterally  atta< 
in  this  action,  but  that,  as  against  the  plaintiff,  the  confii 
tion  is  conclusive  that  the  Court  had  jurisdiction  of 
subject  matter  and  parties.     But  if  the  order  of  sale 
coram  non  judice,  then  the  **sale''  was  no  sale,  and  it  o 
not  be  made  valid  and  binding  by  any  number  of  so-cs 
confirmations.     The  sale  being  void,  there  was  no  sul 
matter  upon  which  the  order  of  confirmation  could  act. 
the  Court  had  no  jurisdiction  to  order  the  sale  it  had  nor 
confirm  it.    Where  there  is  no  power  to  render  a  judgn 
or  to  make  an  order,  there  can  be  none  to  confirm  or  exe 
it;  or  none,  at  least,  without  the  help  of  legislation.     (G 
ory  V.  Taber,  19  Cal.  410;  Eaynes  v.  Meek,  20  Cal.  817.) 
the  order  of  confirmation  here  is  especially  infelicitom 
containing  a  recital  to  the  effect  that  the  original  orde 
show  cause  why  a  sale  of  real  estate  should  not  be  adjud 
"having  been  duly  advertised  fhree  weeks,  according  to 
the  administrator  proceeded  to  sell,''  etc     By  section 
hundred  and  seventy-three  of  the  Probate  Act,  as  alw 
shown,  it  is  provided  that  ''before  any  order  is  entered 
firming  the  sale,  it  shall  be  proved  to  the   satisfaction  of 
Court  that  notice  was  given  of  the  sale  as  herein  descri 
and  the  order  of  confirmation  shall  state  that  such  proof 
made.*^    The  order  made  here  contains  no  such  general  st 
ment,  and  the  one  which  it  does  contain  shows  affirmati' 
that  the  statute  rule  was  violated. 

It  is  further  claimed  for  the  appellants  that  the  ''res] 
dent,  although  an  infant,  having  received  the  purdiase  mr 
paid  at  the  probate  sale  of  the  land  in  question,  upon  a  j 
oial   aooounting  vMi  llie   administrator^  is  estopped  f 
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r  this  action."  The  objection  proceeds  upon  a 
ke  of  fact  The  parties  to  the  judicial  accounting 
>  were  Schallenberger  and  the  estate  he  repre- 
1  the  only  questions  involved  therein  were  as  to 
d  disbursements  by  the  former  as  administrator, 
ger  charged  himself  with  the  money  received  on 
real  estate,  and  the  balance  found  was  for  instead 
dm.  The  plaintiff  received  no  money  from  Scfaal- 
1  that  occasion  nor  any  other, 
nd  no  error  in  the  record,  we  cannot  reverse  the 
ind  order  a  new  trial  on  the  ground  that  the 
s  or  may  be  within  the  beneficial  operation  of  the 
S6y  whereby  probate  sales  of  a  certain  class  are 
[  confirmed.  That  Act  was  passed  since  the  judg- 
is  case  was  rendered,  and  it  must  now  be  made 
i  an  original  proceeding  in  equity,  if  the  defend- 
claim  the  benefit  of  its  provisions.  (18  CaL  276 ; 
N.T.,  Tit  "Equity.") 
t  affirmed* 


iTLE  ex  rel  L.  ELLSWORTH,  by  J.  Q.  Mo- 

UQMf  ATTOSmCT-OBNEfiAI*  V.  N.   B.   LAINE. 

. —  The  Act  of  1865-6  for  tli«  regUtratioB  «f  TOten  eoT«rt  th« 
ftt  of  tlie  oleetlTo  frandilM,  tnd  appllos  to  monlclpftl  and  loeal 
I  to  general  State  and  county  elecflona. 

■aid  Act  an  Incorporated  city,  which  corera  parta  of  two  town- 
y  he  divided  Into  Election  Districte  hy  maklnf  one  or  more 
El  that  part  oi  the  city  lying  In  each  townahlp. 
rci  THB  PA88Aon  OF  RiQXSTBT  ACT. —  If  tho  Board  of  Soper- 
I  county  neglect  to  divide  a  town  or  city  Into  Election  Districts, 
ipolnt  a  Board  of  Registration  in  the  same.  In  compliance  witff 
try  Aet,  and  an  election  la  held  not  In  accordance  with  the 
of  aald  Ae^  the  eloetlon  la  void,  and  confera  no  rights  npon  tho 
ho  claim  to  have  heen  elected. 


from  the  District  Courts  Fourth  Judicial  Diatrieti 

onntgr  of  San  Franeiaoo.  ^'^ 
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The  City  of  Petaluma  was  created  a  municipal  corporati< 
by  statute  of  April  12th,  1858.  (Laws  of  1868,  ppw  140-4 
The  inhabitants  within  the  territory  therein  describe 
accepted  said  Act,  and  organiiied  a  municipal  goyemme 
pursuant  thereto.  At  the  regular  municipal  election  for  t] 
year  A.  D.  1866,  the  following  persons  were  duly  electa 
Trustees  of  said  municipality,  viz:  L.  Ellsworth,  B.  '. 
Tuttle,  G.  Warner,  J.  S.  Cutter,  and  J.  B.  Hinkle,  each 
whom  qualified  and  entered  upon  the  discharge  of  the  duti 
of  his  office.  The  corporate  limits  of  the  City  of  Petalui 
embrace  parts  of  the  Townships  of  Petaluma  and  Vallej 
in  the  County  of  Sonoma.  The  Board  qi  Supervisors  of  i 
County  of  Sonoma,  pursuant  to  section  thirteen  of  Chapt 
CCLXV  (Session  Laws  of  1865-6)  established  Electi<m  B 
tricts,  on  the  1st  day  of  April,  1867,  in  said  county, 
follows :  one  within  the  Township  of  Petaluma,  and  with 
the  corporate  limits  of  said  City  of  Petaluma,  and  one  with 
the  Township  of  Vallejo,  and  fixed  the  place  of  opening  po! 
and  holding  elections  therein  without  the  corporate  limits 
said  city.  In  compliance  with  said  laws  incorporating  sa 
City  of  Petaluma,  an  election  for  municipal  officers  w 
called,  to  be  held  April  15th,  1867.  Pursuant  to  said  noti 
a  poll  was  opened  on  said  day  within  the  said  corpora 
limits,  and  within  said  Township  of  Petaluma;  and  nop< 
was  opened  within  that  portion  of  the  City  of  Petalui 
situate  within  said  Township  of  Vallejo.  Persons  who  we 
qualified  to  be  registered  as  voters,  under  and  in  pursuau 
of  Chapter  CCLXV,  (Laws  of  1866-6,  p.  288,)  and  some 
whom  were  in  fact  registered  voters  upon  the  Great  E^ist( 
pursuant  to  said  Act,  and  some  of  whom  were  not  raster 
voters,  attended  said  election  and  cast  their  ballots  for  Tn 
tees  of  said  municipal  corporation.  Said  election  was  in  t 
respects  conducted  pursuant  to  said  Acts  incorporating  t! 
City  of  Petaluma.  But  in  conducting  the  same,  none  of  tl 
provisions  of  the  Registry  Act  were  observed.  The  folio 
ing  persons  received  a  majority  of  the  votes  cast  at  sa 
municipal  election,  viz:  B.  F.  Tuttle,  J.  S.  Cutter,  N,  ! 
Laine,  G.  P.  Laird,  and  G.  P.  HasbroucL    Said  last  ntam 
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re  declared  and  detennined  by  the  municipal 
duly  elected  Trustees  of  said  corporation,  and 
of  election  were  issued  to  each.  Defendant  N.  B. 
led  to  be  Trustee  of  said  municipality,  under  and 
>f  said  election.  No  Board  of  Registration  was 
y  the  Board  of  Supervisors  for  said  district  of  the  H^    m^ 

y£  Petaluma  or  of  the  Township  or  District  of 
ore  said  election.  Ellsworth,  one  of  the  old  Trus- 
it  this  action  against  Laine  to  try  the  right  to  the 
Court  below  decided  that  Laine  had  a  lawful 
e  office,  and  judgment  was  rendered  accordingly. 
S  appealed, 
r  facts  are  stated  in  the  opinion  of  the  Court 

cGuttough,  AttofTtey-Chnerai,  for  the  Plaintiff. 

i,  Wallace  dt  Stow,  also  for  Appellant 

is  specified  when  the  Election  Districts  shall  be  con- 
r  when  the  Board  of  Registration  is  to  be  appointed ; 
)th  acts  should  have  been  done  within  a  reasonable 
night  have  been  done  more  than  ninety  days  prior 
1  Monday  of  April.    Because  it  was  not  done,  and 

was  prepared  before  said  day  on  which  the  names 
ere  enrolled,  it  does  not  follow,  as  contended  by  re- 
hat  a  person,  otherwise  a  qualified  elector,  could 

valid  election  be  held  for  local  municipal  officers, 
r  of  Petaluma.  That  argument  amounts  to  this: 
isors  were  wrong  in  failing  to  construct  Election 
id  to  appoint  Boards  of  Registration,  therefore  the 
Act"  is  to  be  disregarded.  We  concede  that  no 
lid  be  held  in  compliance  with  the  Registry  Act 
s,  etc.,  on  the  third  Monday  of  April,  1867,  inas- 
^re  had  been  an  omission,  by  other  than  the  munici- 
to  comply  with  that  Act ;  but  that  is  far  from  con* 
for  that  cause  a  valid  election  oould  be  had  in  dis- 
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D.  D.  Carder,  for  Bespondenb 

The  Registry  Act  has  no  application  to  the  election  imd 
consideration;  no  power  is  conferred  by  it  npon  the  Boai 
of  Supervisors  to  divide  the  territory  embraced  within  i 
incorporated  town  into  two  or  more  Election  Districts,  nor 
construct  any  Election  District  so  as  to  embrace  more  thi 
one  township.  Now  it  is  a  fact  that  the  City  of  Petalun 
embraces  territory  which  composes  parts  of  two  iovmship 
The  Act  of  1858  is  self  working  —  a  complete  system  for  tl 
regulation  and  government  of  a  city.  No  change  has  bee 
made  in  the  system  by  any  positive  enactment  —  none  of  i 
provisions  expressly  repealed.  The  forty-second  section  < 
the  Registry  Act  repeals  only  such  laws  as  conflict  wil 
it.  Both  statutes  can  stand;  the  one  having  a  strictly  loc^ 
application,  the  other  having  a  general  one,  relating  not  t 
mimicipal  elections,  the  mode  and  manner  of  conductin 
which  is  specially  prescribed.  In  Brovm  v.  County  Commi 
sioners,  21  Pa.  State,  9  Harris,  Mr.  Chief  Justice  Black  said 
"  It  is  against  reason  to  suppose  that  the  Legislature,  i 
framing  a  general  system  for  the  State,  intended  to  repeal 
special  Act  which  the  local  circumstances  of  one  county  ha 
made  necessary."  That  case,  we  think,  is  very  analogous  to  th 
one  at  bar,  and  forcibly  illustrates  the  error  in  the  propositio 
that  this  municipal  election  was  in  any  manner  to  be  goveme 
by  the  "  Registry  Act" 

By  the  Court,  Sawyer,  J.: 

We  have  carefully  examined  the  Registry  Act  with  refe 
ence  to  the  questions  presented  by  the  record,  and  we  are  c 
opinion  that  it  was  intended  to  cover  the  whole  subject  of  tl 
elective  franchise,  and  to  apply  to  mimicipal  and  local,  i 
well  as  to  general  State  and  county  elections.  Section  ihi 
teen  empowers  the  Board  of  Supervisors  of  each  county,  an 
makes  it  the  duty  of  such  Board  immediately  after  the  pai 
sage  of  the  Act>  to  proceed  to  establish  a  convenient  numbc 
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Districts  in  the  county  and  define  their  boundaries, 
le  oanvenienoe  of  votero  may   require^''    (Laws 

292,)  "provided  that  erory  Election  District 
he  State  shall  be  so  oonstmcted  as  not  in  any  case 
nore  than  one  township^  and  in  such  manner  that 
imits  shall  not  cross  the  exterior  boundaries  of  any 
icorporated  toWn  or  city,  or  any  ward,  district,  or 
rial  subdivision  in  and  for  which  local  officers  are 
I." 

be  no  difficulty  in  laying  off  Election  Districts  in 
ider  this  provision.  The  district  cannot  embrace 
ne  township,  but  it  may  embrace  less.  That  part 
>f  Petaluma  embraced  in  Petaluma  Township  may 
Dto  one  or  more  districts,  and  that  part  embraced 
ownship  into  others,  as  the  circumstances  may  seem 
sare  being  taken  to  limit  each  Election  District  to 
district,  or  other  territorial  subdivision  in  and  for 
officers  are  to  be  elected."  In  every  Election  Pre- 
!s  to  be  appointed  by  the  Board  of  Supervisors,  or 
he  mode  prescribed,  a  Clerk  and  two  Judges  of 
Sees.  14,  15  and  16.)     The  Olerk  and  Judges  of 

appointed  or  elected,  ''shall  constitute  the  Board 
ion  for  the  enrolment  in  their  respective  districts 
egal  voters  thereof."     (Sec  17.)     The  Board  of 

is  to  make  out  the  list,  ''  designated  and  known  in 
oil  list.''    (Sec  18  et  seq.) 

July  1st,  1867,  the  Board  of  B^stration  were 
to  enroll  duly  qualified  voters  on  the  poll  list, 
ly  were  not  registered  in  the  Great  Register.  (Sec 
ifter  July  1st,  1867,  with  certain  specified  excep- 
[>ard  of  R^stration  is  not  authorized  to  enter  names 
11  lists  which  are  not  on  the  Great  Register  and  im- 
(Sec  28.)  The  Board  of  Registration,  however, 
e  poll  lists  to  be  used  at  the  polls  on  the  day  of 
erred  to  in  section  thirty-one.  By  the  provision  of 
ttty-nine,  "No  person  shall  be  allowed  to  vote 
iless  his  name  is  enrolled  on  the  p<>ll  list  where  bo 
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offers  to  vote  in  such  district^''  etc  This  law  was  in  foic 
the  time  of  the  holding  of  the  mnnicipal  election  at  Pctalu 
in  April  last^  and  it  had  beeii  in  force  long  enough  to  give 
Board  of  Supervisors  ample  time  to  lay  off  Election  Disti 
and  appoint  Boards  of  Kegistration,  and  for  the  Boards  to  m 
up  the  necessary  poll  lists.  There  was  nothing  in  the  wa; 
prevent  the  holding  of  the  election  in  all  respects  in  pursua 
of  the  provision  of  the  law,  but  the  neglect  of  the  Boar^ 
Supervisors  to  perform  the  duties  enjoined  upon  them  by 
statute.  This  duty  was  neglected^  and  consequently  nob 
Ivas  in  a  condition  to  authorize  him  to  vote  at  the  munic: 
election  in  April,  and  no  vote  was  lawfully  cast  for  the 
spondent  To  sustain  this  election  in  the  face  of  the  prob 
tory  provisions  of  the  statute  would  be  to  hold  that  a  Boarc 
Supervisors,  by  neglect  or  wilful  and  contumacious  refusa 
discharge  the  duties  imposed  by  law  on  that  body,  may  wh- 
nullify  an  Act  of  the  Legislature.  We  think  the  election 
void,  and  conferred  no  rights  upon  the  parties  who  clain 
have  been  elected  Trustees.  This  state  of  affairs  is, 
doubtedly,  to  be  r^retted,  but  the  City  of  Petaluma  is  not  w 
out  a  government ;  for  section  three  of  the  Act  of  incorporal 
provided  that  the  Trustees  elected  "shall  hold  their  office 
the  term  of  one  year  and  until  their  successors  are  chosen  \ 
qualified.'*     (Laws  1868,  p.  140,  Sec  3.) 

Judgment  reversed  and  District  Court  directed  to  enter  ji 
ment  against  defendant  and  respondent  and  in  favor  of  the 
later,  in  pursuance  of  the  prayer  of  the  complaint 

Mr.  Justice  Saitdebson  did  not  express  an  opinion. 


ROBERT  WILSOdT  v.  CROSS  &  00. 


Tniti  WHSir  BnDKTCB  consists  op  Dipositions. —  When  tlie  testin 
belovr  conslflts  entirely  of  depoeitlons,  which  depositions  are  contslned  In 
record  on  appeal*  the  appellate  Court  will  examine  the  erldence  to  deun 
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lie  Conrt  below  dedaced  the  right  conclosloiit  of  faeta  Ibertfron, 

of  opinion  It  did  not,  will  grant  a  new  trial. 

ulo  that  a  now  trial  will  not  be  granted  by  the  appellate  Conrt 

re  la  a  conflict  In  the  erldence,  doe«  not  retain  Its  foil  ftorce  when 

nony  conalata  entirely  of  depoeltlona,  and  the  Court  below  had 

anlty  to  Jndge  of  the  manner  and  bearing  of  wltneaeea. 

■Aoa  III  Maritimb  Law. —  General   aTerage  In  maritime  law   li 

itlon  made  by  the.  owners  of  a  Toaael  and  cargo,  and  all  concemed 

iccesa  of  her  Toyage,  towarda  a  loaa  auatalned  I9  aome  of  the 

tterested,  for  the  benefit  U  alL 

^■NntAL  Atsbaob. —  The  owner  o<  a  Toaael  cannot  maintain  an 

tr   contribution    In    general    aTerage   for   damage   auetalned    and 

ncurred  by  reaaon  of  the  peril  of  the  aeaa^  omleaa  the  Toiael  waa 

r  when  she  left  port. 

e  defect  In  the  Teaael  when  she  left  port  waa  unknown  to  the 

Id  nndlacorerable  upeo  eramlnatlwi,  he  cajiaot  maintain  aa  ac- 

general  aTerage. 

CTiDBMCBb —  If  a  protest  of  the  ofllcers  of  a  Teasel  la  received  In 

without  objection,  on  behalf  of  the  owner  or  master,  In  an  action 

Ibotlon  In  general  aTorage,  tt  la  not  eoacluslTO  on  hia  behalf  «f  the 

rein  recited. 

from  the  District  Court,  Fourth  Judicial  District, 
bounty  of  San  Francigco. 

^test  of  the  officers  of  the  vessel  was  received  in 
i  the  Court  below,  on  behalf  of  the  master,  without 

nr  facts  are  stated  in  the  opinion  of  the  Court 

fin  cS  Hastings,  for  Appellants. 

art  in  this  case  is  not  controlled  by  the  rule  that 
1  of  a  judgment  will  be  granted  on  account  of 
y  of  the  evidence  where  there  is  any  conflict  of  testi- 
he  reason  of  that  rule  is  well  known :  it  is  that  the 
Dourt  does  not  have  before  it  the  witnesses;  cannot 
they  give  their  testimony;  cannot  observe  their 
It  is  because  "the  appellate  Court  cannot  satisfy 
decision  upon  such  matters,  so  much  depends  upon 
r,  bearing,  and  character  of  witnesses,  the  peculiar 
ces  of  which  the  transcript  fails  to  preserve.*' 
V.  Oearhart,  12  Cal.  48;  Starkie  on  Evidence, 
arswood's  ed.;    8   Blackstone's   Com.    878.)      But 


4 


MP 


e 


6S 


Wilson  v.  Cboss  &  Oo. 


[Sup. 


Argament  for  Appellanti. 


where  the  evidence  is  documentary,  or  taken  by  depositic 
this  rule  does  not  obtain,  the  reason  of  the  rule  being  entii 
wanting. 

In  order  that  the  master  may  successfully  assert  a  daim 
average  against  the  consignees  of  the  cargo,  it  must,  firsi 
all,  appear  that  the  vessel  at  the  time  of  entering  upon 
voyage,  and  during  its  continuance,  was  seaworthy.     For, 
expense  in  repair  of  the  ship  is  incurred,  or  if  portions  of 
cargo  be  jettisoned  cm  account  of  the  unseaworthiness  of 
vessel,    and    compensation    be    demanded    therefor,    howe 
necessary  such  repairs  or  jettison  might  at  the  moment 
time  have  been,  it  would  be  a  necessity  occasioned  by 
negligence,  fau^  or  wrong  of  the  owners  of  the  ship.     T 
cannot   take   advantage   of   their   own   negligence,    fault, 
wrong.      If  they  cannot,  neither  can  the  master  who  re] 
aents  them.     (Abbott  on  Shipping,  Part  IV,  Chap.  V,  340 
margin;  1  Parsons  on  Maritime  Law,  122-239,  note  3;  L 
rence  v.  Mintum,  17  How.  TJ.  S.  Ill ;  Gen,  Mutual  Insura 
Co.  V.  Sherwood,  14  lb.  365;  The  Baric  Oentleman,  Olcc 
Ad.  R.  115 ;  Pvinam  v.  Wood,  3  Mass.  481.)     So,  also,  i: 
became  necessary  for  the  bark  Harwood  to  deviate  from 
voyage  from  Glasgow  to  San  Francisco,  and  enter  the  port 
Rio  Janeiro  for  repair  of  the  leak,  if  the  necessity  for  si 
repair  grew   out   of   the   unseaworthiness    of   the    ship, 
expense   incurred   in    entering   and   leaving   Rio    cannot 
recovered  in  this  action,  but  must  rest  upon  the  vessel. 

It  does  not  matter  whether  the  unseaworthiness  is  knc 
or  unknown  to  the  ship  owners;  whether  the  defect  is  lat 
or  patent.  The  principle  is,  "the  ship  owner  contracts  t 
the  vessel  is  fit  for  the  intended  voyage,  and  for  the  use 
which  she  is  employed.''  (Abbott  on  Shipping,  341-4,  ir 
gin;  Pvinam  v.  Wood,  8  Mass.  481;  Christie  v.  Trott, 
Eng.  L.  &  E.  262 ;  Whitehall  v.  Brig  William  Henry,  4 
223;  1  Parsons  on  Maritime  Law,  239,  note  3.) 

The  bark  Harwood,  from  the  time  of  her  sailing  fr 
Glasgow,  on  December  26th,  1864,  until  the  cargo  was  brol 
out  at  sea  and  the  leak  stopped  by  the  carpenter,  on  the  % 
day  of  January,  1865,  was  unseaworthy.     {Talcott  v.  Comn 
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Co.,  2  Johns.  123-9;  Putnam  y.  Wood,  3  Mass.  481; 
»e  V.  Sneed,  1  Murphy,  N.  C.  R.  173 ;  Christie  v.  Trott, 
L.&K  262 ;  Lengsfield  v.  Jones,  11  La.  624 ;  Dupont 
ours  dk  Co.  y.  Voince  et  al,  19  How.  U.  &  167;  Mar- 
,  Insurance,  363-9.)  The  question  of  seaworthiness^ 
lurse,  one  of  fact;  but  the  authorities  cited  under  this 
lay  serve  to  throw  some  light  upon  it  Certain  it  is 
hip  is  unseaworthj  which  is  incompetent  to  withstand 
nary  action  of  wind  and  waves.  An  examination  of 
lence  will  show  that  the  bark  Harwood  was  thus 
tent.  The  right  of  a  master  to  deviate  from  his 
ind  enter  a  port  for  relief,  and  then  claim  a  contribu- 

average  from  the  consignees  of  the  cargo  for  the 

incurred  and  the  damage  resulting  therefrom,  is 
I  with  his  right  to  make  a  jettison  of  the  cargo;  to 
[!ate  the  cargo;  to  strand  the  ship.  They  are  flowers 
row  out  of  the  same  stem.  No  such  right  ever  arises 
laster  unless  from  '/extreme  necessity,"  from  " immi- 
inger,"  from  '^a  danger  imminent  and  apparently 
ble/'  from  "that  necessity  which  knows  no  law,  and 
all  ordinary  rules  before  it^     (3  Kent's  Com.  232-7, 

Abbott  on  shipping,  475-7,  margin;  1  Parsons  on 
le  Law,  293;  The  Oratitudine,  3  Robinson's  Ad.  R. 
9-11;  Dupont  de  Nemours  v.  Vance  et  al.,  19  How. 
S9-70;  Barnard  et  al.  v.  Adams  et  al.,  10  How.  U.  S. 
J-4;  Myers  v.  Barmore,  10  Pa.  118.) 

Brooks,  for  Respondent 

ninary  to  the  ailment  of  the  errors  assigned,  appel- 
>unsel  takes  the  ground  that,  because  a  greater  part 
evidence  was  taken  by  depositions  which  are  before 
rt  in  hcsc  verba,  therefore  this  Court  is  not  controlled 
•ule  "  that  no  reversal  of  judgment  will  be  granted  on 
of  insufficiency  of  the  evidence,  where  there  is  any 
of  testimony;"  and  the  reason  which  he  assisrns  is, 
reason  of  the  rule  failing,  the  rule  fails;  and  that  the 
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reason  of  the  rule  i%  that  the  appellate  Court  does  not  see  the 
witnesses. 

I  apprehend  that  the  counsel  mistakes  the  reason  of  the 
rule.  The  true  reason  of  the  rule  is  one  of  jurisdiction.  The 
Court  responds  to  questions  of  law — the  jury  to  questions  of 
fact.  The  Court  has  no  more  jurisdiction  to  try  a  question 
of  fact  than  the  jury  has  to  try  a  question  of  law.  Where 
there  is  no  conflict  of  testimony,  or  no  testimony  to  prove 
Some  necessary  fact,  there  is  no  question  of  fact;  it  then  be- 
comes a  question  of  law,  and  the  appellate  Court  passes  upon 
it  If  there  is  a  conflict  of  testimony,  the  Court  has  no  juris- 
diction to  pass  upon  it 

The  first  point  is:  ^^that  a  vessel  cannot  recorer  for  gene- 
ral average,  unless  she  was  seaworthy  when  she  left  port^'  I 
am  not  willing  to  concede  its  correctness.  None  of  the  cases 
cited  by  the  appellant's  counsel  sustain  his  position;  nor  do 
they  decide  the  point  one  way  or  the  other.  The  chapter 
cited  from  Abbott  (Part  IV,  Chap.  V,  pp.  840-8)  is  devoted 
to  the  general  duties  of  masters  and  owners,  and  contains 
not  one  word  relative  to  general  average.  Chapter  X,  of  the 
same  Part,  (pp.  473-611,)  covering  thirty-eight  pages  of  that 
work,  with  copious  notes  and  references,  is  devoted  to  the 
subject  of  general  average,  stating  minutely  everything  that 
will  defeat  the  claim;  but  he  nowhere  states  that  the  unsea- 
worthiness of  the  ship  constitutes  a  defence;  nor  does  any 
author  that  I  have  consulted;  and  it  is  somewhat  remarkable, 
if  such  is  the  principle,  that  no  case  can  be  found  that  so 
decides,  and  no  author  can  be  cited  who  lays  down  such  a 
proposition.  The  case  of  Lawrence  v.  Mintum,  17  How.  Ill, 
was  a  case  of  jettison,  and  decided  in  favor  of  the  ship.  The 
case  of  The  General  Mutual  Insurance  Co.  v.  Sherwood,  14 
How.  365,  was  a  case  of  insurance,  where  undoubtedly  unsea- 
worthiness is  a  defence,  as  seaworthiness  is  part  of  the  con- 
tract. The  Barh  Oentlenum,  Olcott,  115,  was  a  libel  against 
a  vessel  for  damage  to  cargo.  The  case  of  Putnam  v.  Wood, 
3  Mass.  481,  was  an  action  against  the  owner  of  the  ship  for 
damage  to  cargo. 

It  will  be  seen  that  none  of  these  cases  touch  the  point  at' 
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1  these  eases  there  is  no  question  that  the  ship  is 
e  insurers  are  not^  if  the  loss  happens  from  any 
ess  of  the  vessel;  ii&d  the  reason  is,  that  tho 
m  the  contract^  and  by  the  express  terms  of  tho 

owner  warrants  the  ship  seaworthy^  and  he  is 
ble  for  any  defect,  whether  he  knows  it  or  not 

there  is  no  question  of  negligence,  it  is  simply  a 
ontract. 

el's  seoond  position  is,  that  ''the  bark  Harwood, 
e  of  her  sailing  from  Glasgow,  on  December  26th, 
the  cargo  was  broken  out  at  sea,  and  the  leak 
be  oarpenter,  on  the  28th  dnj  of  January,  1865, 
rthy," 

d  be  no  defence,,  even  if  it  were  true,  and  the 
Y  the  ship  herself.  The  authorities  cited  by  him> 
>int,  do  not  appear  to  have  much  bearing  upon  the 
IcoU  V.  The  Commercial  Ineurance  Co.,  2  Johns, 
leld  that  "  where  a  vessel  sailed,  with  a  fair  wind 
e  weather,  and  in  the  evening  of  the  same  day 
ong  a  leak,  in  consequenoe  of  which  she  foundered, 
apparent  cause  or  extraordinary  accident  to  which 
Id  be  aseribed,  in  an  action  on  a  policy  of  in- 

loss  was  to  be  presumed  to  have  arisen  from 
;  seaworthy  at  the  time  she  sailed.''  In  Putnam  v. 
iss.  481,  the  vessel,  without  any  manner  of  ac- 
ting in  the  harbor,  sprung  a  leak.  Backhouse  v. 
orph.  173,  merely  decides  that  the  owner  is  re- 
•  secret  defects.  In  Christie  v.  Trolt,  25  Eng. 
62,  the  vessel  sprung  a  leak  while  at  the  wharf. 
le  Nem^ours  &  Co.  v.  Yance  et  al.,  19  How.  U.  S. 
sel  was  held  to  be  seaworthy,  though  she  had  two 

which  were  in  the  plank  when  it  was  put  on, 
bing  in  these  cases  that  throws  any  light  upon  the 

cidedly  dissent  from  the  position  ''  that  the  right 
r  to  deviate  from  the  voyage  for  the  repair  of  his 
itical  with  his  right  to  jettison  his  cargo;''  and 
aiL^s 
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from  the  position  that  ^^  either  right  is  to  be  exercised  s 
when  the  danger  is  imminent  and  apparently  irresisti 
The  true  rule  is  laid  down  in  regard  to  jettison  hj  the  Supi 
Court  of  the  United  States,  in  Lawrence  v.  Minium,  17  1 
ard,  109.  In  that  case,  after  the  storm  was  over  and  in 
weather,  the  master  threw  overboard  a  steam  boiler,  pip^ 
and  the  Court  say: 

^'  Upon  these  facts  we  have  come  to  the  oondnsion  thai 
jettison  was  necessary  for  the  common  safety.    The  nato: 
the  case  imposes  on  the  master  the  duty  and  clothes  him 
the  power  to  judge  and  determine^  npon  the  facts  before 
whether  a  jettison  |>e  necessary.     He  derives  this  auth< 
from  the  implied  consent  of  all  concerned  in  the  commoi 
Ventura     The  obligation  of  the  owners  is  to  appoint  a 
petent  master,  having  reasonable  skill  and  judgment  and  < 
age;  and  they  are  liable  if,  through  his  failure  to  possei 
exert  these  qualities  in  any  emergency,  the  interest  of  the 
pers  is  prejudiced.     But  th^  do  not  contract  for  his  i 
libility,  nor  that  he  shall  do  in  an  emergency  precisely  \ 
after  tiie  event,  othen  may  think  would  have  been  best 
he  was  a  competent  master;  if  an  emergency  actually  ex 
calling  for  a  decision  whether  to  make  a  jettison  of  a 
of  the  cargo;  if  he  appears  to  have  arrived  at  his  dec 
with  due  deliberation,  by  a  fair  exercise  of  his  skill  and 
cretion,  with  no  unreasonable  timidity,  and  with  an  h( 
intent  to  do  his  duty  —  the  jettison  is  lawful.    It  will  be  de< 
to  have  been  necessary  for  the  common  safety,  because 
person  to  whom  the  law  has  intrusted  authority  to  decide  i 
and  make  it,  has  duly  exercised  that  authority." 

By  the  Court,  Cubkbt,  0.  J.: 

This  action  was  brought  by  the  plaintiff,  master  of 
British  bark  Harwood,  against  the  defendants,  owners 
consignees  of  a  portion  of  the  cargo  of  the  bark,  for  cont 
tion  in  general  average.  The  complaint  all^^s  the  pi 
facts  constituting  a  cause  of  action,  setting  forth  that 
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B  aeaworthy  when  she  left  tlie  port  of  Glasgow, 
for  the  port  of  San  Francisco,  and  that  her  devia- 

her  proper  course  and  entering  the  port  of  Rio  de 
IBS  necessary  for  her  safety  and  the  safety  of  her 
id  that  the  damages  sustained  by  the  vessel  and 
1  the  repairs  made  and  the  materials  furnished  in 
i  the  making  of  such  repairs,  were  necessary  and 
3ms  of  a.verage.     The  material  allegationa  of  the 

were  controverted  by  Ihe  answer, 
use  was  tried  by  the  Court  without  a  jury,  and  a 
id  judgment  rendered  for  plaintiff  against  Cross  k 
hree   hundred   and   thirteen   dollars,    besides   costs, 
lied  for  a  new  trial,  which  was  denied,  and  then 

ly  point  presented  on  the  motion  for  a  new  trial, 
are  called  upon  to  review,  may  be  stated  to  be  that 
Lce  was  insufficient  to  justify  the  findings  and  deci- 
e  Court,  and  therefore  the  judgm^ent  is  against  law. 
very  threshold  of  this  question  the  objection  is  made 
Court  cannot  reverse  a  judgment  on  account  of  the 
By  of  the  evidence  to  support  it,  if  there  is  any  con- 
)  testimony  material  to  the  issue,    for  the  reason  that 

0  jurisidiction  in  such  case  to  pass  upon  the  facts  in 
L  Uie  other  hand,  it  is  maintained  that,  as  the  testi- 
iuced  to  make  out  the  plaintiff's  case  consisted  of 
8,  the  Court  which  rendered  the  decision  and  judg- 

no  better  opportunity  to  determine  from  the  man- 
ng,   conduct   and   character   of   the   witnesses,    the 

1  weight  to  be  given  to  their  testimony,  than  this 
,  and  that  therefore  the  reason  of  the  rule  which 

governs  the  subject  cannot  be  applied  in  this  case, 
ore  is  a  conflict  of  evidence  upon  a  material  fact  in 
rts  of  appeal  are  not  in  the  habit  of  reversing  judg- 
ending  upon  the  finding  of  the  issue  either  the  one 
le  other,  "Where  the  testimony  of  the  witnesses  is 
,   the  result  depends  mainly   upon   the  degree!  of 

to  which  they  may  respectively  be  entitled,  and  of 
jury  and  the   Court  before  which  such  witnesses 
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appear  have  an  opportunity  to  judge,  vihile  this  Court 
not,  in  80  far  as  it  may  depend  upon  the  conduct  and  bear 
and  upon  llie  character  of  the  witnesses  for  intelligence  i 
integrity  exhibited  on  the  witness  stand.  In  Kimball 
Oearheart,  12  Cal.  48,  the  Court  held  in  substance  that 
'^'^uld  not  reverse  a  judgment  because  the  verdict  was  agai 
the  weight  of  evidence  except  in  extraordinary  cases,  and 
reason  assigned  w^  because  so  much  depends  upon 
manner,  bearing  and  character  of  the  witnesses,  and 
peculiar  circumstances  which  the  record  fails  to  presei 
which  give  value  and  wei^t  to  the  testimony;  and  in  Bii 
V.  Stock,  12  Cal.  402,  upon  this  subject  the  Court  said :  "  1 
jury  having  heard  the  testimony  and  observed  the  man 
of  the  various  witnesses  produced  before  them,  had  bei 
opportunities  of  forming  a  correct  judgment  than  the  ap] 
late  Court  from  merely  reading  the  stat^nent  of  the  c 
dence,'*  and  therefore  refused  to  interfere  with  the  verd 
In  Rice  v.  Cvjiningham,  29  CaL  494,  one  of  the  grounds 
which  the  appellant  asked  that  the  judgment  might 
reversed  and  a  new  trial  granted,  was  because  the  verc 
was  contrary  to  the  evidence.  In  respect  to  the  questi 
the  Court,  by  Sandbsson,  Chief  Justice,  said:  *^  It  is  pro 
to  remark  that  the  expression,  which  has  become  very  c( 
mon,  that  this  Court  will  not  look  into  the  evidence,  if  it 
conflicting,  for  the  purpose  of  determining  whether 
verdict  ought  to  stand,  is  not  very  exact  On  the  contra 
we  always  look  into  the  evidence  whenever  the  point  is  ma< 
but  if,  upon  careful  examination,  it  appears  that  th 
is  a  substantial  conflict,  in  view  of  which,  as  presented  to 
the  jury  might  find  either  way  without  becoming  obnoxi( 
to  the  charge  of  passion,  prejudice,  misconception  or  capri 
we  do  not  disturb  the  verdict,  although  we  might,  if  sitti 
as  a  jury,  find  a  different  verdict;  and  we  do  this  becai 
we  are  cut  off  from  those  important  aids  to  the  attainmest 
a  correct  conclusion  which  the  jury  and  the  Court  bel 
find  in  the  appearance  and  general  bearing  of  the  witness 
The  rule  in  question  is  applied  only  when  there  is  a  real  a 
substantial  conflict  upon  material  points,  and  has  no  appli 
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the  conflict  is  mote  apparent  than  real,  or  docs  not 
5ontrolling  issnes.'* 

ELuthorities  show  very  clearly  the  flfronnd  on  which 
I  has  placed  its  refusal  td  disturb  verdicts  and  jud^ 
cases  where  the  testimony  in  support  of  the  rcspec- 

of  the  issue  joined  is  in  conflict,  and  at  ♦he  same 
[cate  it  as  the  right  and  duty  of  the  Court  to  do  so 
re  is  a  substantial  conflict^  and  the  ends  of  justice 

clear  weight  of  the  evidence  require  a  judgment 
2t  different  from  that  rendered, 
examination  of  this  case  the  value  and  weight  of  the 

of  the  witnesses  whose  depositions  were  read  in 
!s  to  be  estimated  by  its  worth  as  it  appears  upon 
>f  the  depoeitionsy  as  the  circumstances  of  manner, 
tid  conduct  of  the  witnesses  in  the  presence  of  the 
0  heard  them  testify  and  observed  their  deportment 

apparent  to  the  Court  that  determined  the  case 
testimony  of  such  witnesses,  except  from  the  face  of 
tions  themselves;  and  in  respect  to  what  so  appears 
b  has  the  same  opportunities  of  judging  as  had  the 
ow.  Hence,  we  shall  proceed  to  examine  the  evi- 
duced  at  the  trial  with  the  view  erf  determining 
in  our  judgment,  the  Court  below  deduced  there- 
it  conclusions  of  facts  or  otherwise,  in  order  to 
etermine  whether  snch  conclusions  of  facts  were 

as  a  matter  of  law,  were  erroneous, 
ctrine  of  general  average,  says  Kent,  grows  out  of 
nts  of  a  mercantile  voyage,  and  the  duties  which  it 
>ply  equally  to  the  owner  of  the  ship  and  of  the 
reneral,  gross  or  extraordinary  average  means  a 
jn  made  by  all  the  parties  concerned  toward  a  loss 
by  some  of  the  parties  in  interest  for  the  benefit  of 
^ent,  6th  ed.,  232.)  Whether  the  master  of  the  bark 
»e,  the  representative  of  the  owner  of  the  vessel,  can 
maintain  the  action  for  contribution  for  expenses 
ind  damages  sustained  by  reason  of  the  leaking  of 
,  must  depend  upon  the  fact  whether  the  alleged 
peril  was  because  she  was  not  aecwortliy  when  she 
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left  port  or  was  the  result  of  a  disaster  on  the  voyage  occs 
eioned  bj  the  vis  major  or  casus  fortvitous.  11  audi  expense 
and  damage  were  sustained  because  the  vessel  was  not  in 
suitable  condition  to  perform  the  particular  voyage  on  wbic] 
she  entered,  the  loss  should  be  borne  by  her  owner,  othei;wi8 
by  all  concerned  in  her  success  from  her  port  of  embarkatioi 
to  her  port  of  destination.  As  between  the  owner  of  a  shi] 
and  the  freighter,  the  owner  is  bound  to  see  that  the  ship  i 
seaworthy,  that  is,  that  she  is  tight,  stanch,  strong,  well  fui 
nished,  manned,  victualed,  and  in  all  respects  equipped  in  th 
usual  manner,  for  the  service  in  which  she  is  employed.  (\ 
Kent,  205.)  If  there  be  a  latent  defect  in  the  vessel  unknowi 
to  the  owner,  and  undiscoverable  upon  examination,  tU 
owner  must  answer  for  the  damage  occasioned  by  the  defecrl 
It  is  an  implied  warranty  in  the  contract  that  the  ship  b^ 
sufficient  for  the  voyage,  and  the  owner,  like  a  common  cai 
rier,  is  an  insurer  against  everything  but  the  excepted  pcrii.-^ 
(8  Kent,  205,)  which  are  the  events  falling  within  the  meaniii; 
of  one  of  the  expressions — act  of  God  and  public  enemies 
(8  Kent,  216;  Abbott  on  Shipping,  840;  Pvinam  v.  Wood 
8  Mass.  481.)  The  books  are  full  on  this  point,  and  it  is  onl; 
necessary  to  state  the  doctrine  of  the  law  on  the  subject  ii 
general  terms,  before  reviewing  the  evidence,  for  the  purpose 
of  ascertaining  whether  the  vessel  named  was  seaworth; 
when  she  left  the  port  of  Glasgow.  If  she  was  not,  and  thi 
causes  for  which  the  appellant  was  called  upon  by  this  actioi 
to  contribute  were  the  consequences  of  unseaworthiness,  thei 
there  existed  no  cause  of  action  against  them,  and  the  findin| 
and  judgment  should  have  been  in  their  favor. 

The  evidence  upon  which  the  finding  and  judgment  wai 
based  consists  mostly  of  depositions  and  the  protest  made  b; 
the  officers  of  the  bark  before  the  British  Consul  at  Sai 
Francisco,  purporting  to  narrate  the  particulars  of  the  voy 
tigey  of  the  storms  and  bad  weather  the  vessel  encotmtered 
and  the  accidents  and  disasters  which  occurred.  The  testi 
mony  of  the  witnesses  who  appeared  in  Court  has  no  refer 
ence  to  the  condition  of  the  bark  before  she  arrived  at  'h 
port   of    San   ErBzusisoou      The   protest   prepared   as   abov< 
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ennitted  to  be  given  in  evidence  for  the  master  or 
le  vessel,  is  not  conclusive  in  their  behalf  of  the 
ted  therein.  Mr.  Abbott,  in  his  work  on  shipping, 
reating  of  the  protest,  sajs :  "  With  whatever  f or- 
awn  up  it  cannot  be  received  in  our  Courts  as 
r  the  master  or  his  owners;  but  it  may  be  evi- 
ist  him  and  them,  and  he  should  take  care  to 
a  the  log-book,  his  own  recollection  and  that  of 
r  trustworthy  mariners,  true  and  faithful  instruc- 
9  preparation.  Protests  are  often  of  great  utility 
connected  with  the  adjustment  of  losses  in  marine 
nd  the  calculation  of  averages;  they  are  received 

in  foreign  Courts,  and  with  us  credit  is  often 
3ir  contents  by  merchants  and  underwriters  when 
11  circumstances  of  suspicion."  (2  Far.  on  Mar. 
This  reference  to  the  law  respecting  protests  is 
lie  actual  value  of  the  protest  in  this  case  as  evi- 
be  appreciated  in  the  consideration  of  the  testi- 
oflScers  of  the  vesseL 

dtiff  deposed  on  his  direct  examination  that  the 
lasgow,  bound  for  the  port  of  San  Francisco,  on 
December,  1864,  at  which  time  she  '*  was  staunch, 

and  strong,  well  found,  manned,  rigged  and 
ler  hatches  sufficiently  secured,  and  she  was  in 
jt  seaworthy  and  fit  for  the  voyage,"  and  that  the 
rell  stowed.  He  further  testified  that  the  voyage 
ly  rough  and  tempestuous  until  the  28th  of  Janu- 
owing  to  the  straining  of  the  vessel  by  previous 
ler,  he  found  a  heavy  leak  near  the  water  closet 
as  then  repaired  by  the  carpenter,  after  which  the 
A  less.  On  the  second  of  February,  upon  con- 
ith  the  mate  and  carpenter,  it  was  determined, 
intiflF,  that  it  would  be  unsafe  for  the  vessel,  cargo 
icemed  to  proceed  around  Cape  Horn  without 
repairing  the  leak,  and  thereupon  the  bark  was 
)  harbor  of  Bio  de  Janeiro,  where  the  expense  in 
ich  this  action  was  brought  was  incurred;  and  he 
witness  that  it  was  his  opinion  the  vessel  could 
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not  have  proceeded  on  her  voyage  around  the  Horn  ^ 
safety  to  herself  and  cargo  without  making  the  repairs  w 
were  made  at  Bio  de  Janeiro.  The  testimony  of  the  i 
as  to  the  condition  of  the  vessel  when  she  left  Glasgow 
substantially  in  corroboration  of  that  of  the  plaintiff,  the 
his  opportunities  to  the  formation  of  an  entirely  reli 
opinion  upon  the  subject  were  not  so  favorable  to  that 
He  joined  the  vessel  on  the  day  next  preceding  her  depar 
from  Glasgow,  and  consequently  did  not  know  or  preten< 
know  whether  or  not  she  was  seaworthy  then,  though 
says  to  the  best  of  his  knowledge  he  believes  she  was  si 
every  respect,  and  when  asked  what  was  the  cause  of 
various  injuries  which  he  had  mentioned  as  happening  to 
vessel  during  her  voyage,  he  answwed,  "  The  perils  of 
sea.''  He  kept  the  log-book,  and  he  says  the  protest  : 
correct  copy  of  Ahe  items  of  the  log-book,  and  that  to 
best  of  his  belief  the  protest  is  a  true  statement  The  t 
mony  of  the  mate  is  less  direct  and  positive  than  that  of 
plaintiff. 

The  deposition  of  &e  ship  carpenter  was  also  given  in 
dence.  From  his  superior  ogportunities  of  knowledge  a 
the  condition  of  the  vessel  when  she  left  Glasgow  and  su 
quently,  his  testimony  is  entitled  to  more  weight  than  tha 
any  other  witness  and  of  all  the  witnesses  beside  in  res 
to  the  matters  of  which  he  gave  evidence.  He  testified 
he  believed  the  incidents  of  the  voyage  set  forth  in  the 
test  to  be  true  and  correct  in  every  respect,  and  that  u] 
the  second  of  February  the  vessel  did  not  experience  y 
could  be  called  rough  weather.  The  nature  of  the  wea 
and  the  rolling  of  the  sea  on  the  first,  second,  third,  n 
and  tenth  days  of  January  as  described  in  the  protest  w< 
undoubtedly  seem  rough  and  tempestuous  to  a  landsman, 
upon  the  mind  of  the  witness,  who  had  been  a  sailor 
many  years,  it  produced  no  such  impression,  though  h 
quantities  of  water  were  shipped,  requiring  almost  cons 
attention  at  the  pumps.  This  witness  farther  testified 
some  time  in  January  (which,  by  reference  to  the  protest 
ascertained  to  have  been  on  the  twenty-eighth  of  that  moi 
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IS  discovered  in  the  wat^  closet  pipe,  whidi  he 
lion  was  owing  to  the  vessel's  ^^ taking  ground" 
was  being  loaded,  before  the.  voyage  was  com- 
L  few  days  after  the  vessel  had  oommenced  her 
\  witness  discovered  she  was  leaking^  and  he 
as  his  opinion,  that  considering  the  extent  of  the 
i  the  nature  of  the  weather  she  had  experienced 
time,  she  was  not  seaworthy  at  the  beginning  of 
This  unseaworthiness  was  in  his  estimation 
jT  to  the  leak  which  he  described  as  in  the  water 
about  two  feet  below  the  water  line.  The  opinion 
nt  of  the  carpenter  on  this  point  is  fortified  by  a 
e  related  by  the  testimony  of  one  of  the  sailors 
our  estimation  of  much  force,  which  is,  that  some 
days  after  leaving  port  on  the  26th  of  December, 
[lat  is  the  crew,  went  aft  and  told  the  Captain  that 
^t  want  to  go  on  with  the  vessel  leaking  as  badly 
and  asked  him  to  return  to  port  on  that  account, 
answered  that  "  he  had  ports  on  the  way  he  would 
e  vessel  did  not  make  less  water."  The  testimony 
PTitnesses  seems  to  us  conclusive  as  to  the  condition 
[  when  she  entered  upon  her  voyage,  and  establishes 
t  she  was  not  then  seaworthy. 
ible  evidence  was  produced  for  the  purpose  of 
it  the  deviation  of  tiie  vessel  from  her  course  and 
B  into  the  port  of  Rio  de  Janeiro  was  not  mainly 
was  not  safe  to  proceed  on  the  voyage  without  a 
igh  repairing  of  the  vessel  than  had  already  been 
d  by  the  carpenter  immediately  after  the  place  of 
d  been  discovered,  but  on  accoimt  of  the  sickness 
's  wife,  who  was  with  him  on  board  the  vessel. 
ce  on  this  subject  tended  strongly  to  the  oonclu- 
le  case  of  the  sick  woman  was  more  the  cause  of 
;  at  Eio  de  Janeiro  than  was  the  condition  of  the 
use,  before  the  course  of  the  vessel  was  changed 
B  port  of  Rio  de  Janeiro^  the  plaintiff  consulted 
I  the  subject,  and  the  reason  given  for  wishing  to 
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do  90  was  to  land  his  wife;  and  the  mate  testified  that  on 
second  of  February  the  vessel  was  hauled  up  for  Rio  to  li 
the  Captain's  wife,  and  an  entry  was  made  in  the  log-book 
that  date  by  the  mate  to  that  effect,  which  he  says  was  < 
rect.  But  it  is  not  necessary  to  further  notice  this  feature 
the  case,  as  wo  are  of  the  opinion  the  vessel  was  not  seawor 
at  the  time  she  left  the  port  of  Glasgow,  and  therefore  t 
the  recovery  had  by  the  plaintiff  against  the  appellants  was 
justified  by  the  evidence,  but  was  contrary  thereto. 
Judgment  reversed  and  a  new  trial  ordered. 

Mr.  Justice  Sawteb  did  not  express  an  opinion. 


CHRISTIAN   J.    MEGERLE   v.   RICHARD   P.   ASI 
THOMAS  VANSYCLE,  ato  LUTHER  FLANDERS 


TiTui  BT  Prs-bmption. —  One  haying  a  title  to  land  by  a  patent  from 
United  States,  which  he  clalmt  extends  by  relation  back  of  the  date  oi 
patent,  and  had  ite  inception  in  a  pre-emption  right,  cannot  thow 
back  of  the  patent  at  against  another  also  claiming  under  the  Ui 
States,  bnt  by  a  different  process,  unless  at  the  time  he  filed  his  declari 
statement  as  a  pre-emptioner  the  plat  of  the  surrey  of  the  land  had 
filed  in  the  local  Land  OCDce,  and  approved  by  the  Surveyor  General. 

Vacts   bbcitbd  in  Opinion  of  ths  Sbcbbtast  ov  thb  Imtbbiob  not 
DBNCB. —  The  recital,  in  an  opinion  of  the  Secretary  of  the  Interior,  give 
a  contest  as  to  a  pre-emption  right,  of  the  facts  upon  which  the  i 
to  a  pre-emption  was  based,  is  not  eridence  of  the  facts  recited. 

FiUNG  Plat  ov  Subtbt  in  Local  Land  OmcB. —  If  the  statement  si 
that  the  only  evidence. introduced  of  the  filing  of  the  plat  of  survey  in 
local  Land  Office  was  an  indorsement  on  the  same  of  the  day  of  fi 
which  is  not  signed  by  the  Register,  the  day  named  will  be  taken  on 
appeal  as  fixing  the  time. 

TiMB  of  Piuno  PbbBmption  CLAiMd — Courts  have  no  power  to  disp 
with  the  requirement  of  the  Act  of  Congress  that  pre-emptioners  must 
their  declaratory  statements  within  three  months  after  the  return  of 
plat  to  the  Land  Oflice. 

Dbcibion  of  Sbcbbtabt  of  thb  Intbiob  as  an  Bstopfbl. —  The  declsio 
the  Secretary  of  the  Interior,  that  a  pre-emption  claim  is  valid.  Is  no 
estoppel  as  to  one  who  contested  the  same,  not  as  a  pre-emption  clain 
but  claimed  under  an  Act  of  Congress  donating  land  to  a  State,  evt 
bindhig  upon  contesting  claimants  of  the  right  to  a  pre-emption. 

Bstopfbl. —  A  party  cannot  rely  upon  a  judicial  determination  otf  an  I 
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of  estoppel,  and  alao  upon  proof  ef  the  ftieti  19011  which  the  deter- 

Is  baMd. 

TO  Facts  on  which  Bstopfk.  is  Bash>. —  If  the  party  entitled 
»  an  estoppel  Introduces  evidence  as  to  the  tnith  of  the  matters  upon 
le  decision  constituting  the  estoppel  was  rendered,  the  other  party 
sae  the  inquiry  without  regard  to  the  estoppel. 
>NTRAOicnNO  A  PATEifT. —  Evidence  tending  to  show  that  a  pat* 
d  acquired  a  pro^mption  rigbt,  and  that  the  patent  was  Issued  in 
tlon  of  such  right,  does  not  tend  to  contradict  the  patent  when  tht 
oes  not  recite  that  It  was  executed  for  lands  to  which  the  patentee 
Lght  of  pre-emption. 

tB-SBfPTTOif  BioHT/— One  claiming  a  right  of  pre-emption  to  land 
>ve  the  existence  of  the  state  of  facts  wldch  the  law  requires  to  give 
re-emptlon  right  to  the  premises,  and  may  go  behind  his  patent  for 


fact  that  a  pre-emption  claim  was  made  should  be  proved  by 
tary  evidence;  but  the  facts  upon  wliieh  the  claim  rests  cannot  be 
as  against  a  person  claiming  under  the  United  States  by  another 
recitals  in  opinions  of  the  Commissioner  of  the  General  Land 
r  the  Secretary  of  the  Interior. 

rHB  JuBTd — The  existence  of  tlM  eonditions  making  one  a  pre- 
!r  and  the  performance  of  the  Acts  necessary  to  give  a  right  of 
Ion,  are  facts  for  the  Jury  to  find  from  the  evidence,  and  not  for 
t  to  determine. 

,  from  the  District  Court,  Fifth  Judicial  District, 
tin  County. 

leral  facts  out  of  which  this  controversy  arose  will 
fully  stated  in  the  case  of  Terry  v.  Megerle,  24  Cal. 
MegerU  v.  Ashe,  27  CaL  822. 
8  the  grantor  of  Ashe,  and  the  other  defendants  are 

of  Ashe.  This  action  was  commenced  January 
4,  to  recover  possession  of  the  Northwest  Quarter 
a  Twenty-one,  in  Township  Four  North,  Range 
St,  Mount  Diablo  Meridan.  In  1852  and  1853 
I  Megerle  were  both  living  on  the  land,  and  had  in- 
d  were  cultivating  separate  portions  thereof.  On 
enth  of  May,  1856,  Terry  located  a  State  school  land 
n  this  quarter  and  two  adjoining  quarters,  and  ob- 
atent  from  the  State  dated  the  eighth  day  of  January, 
nrry,  claiming  under  this  patent,  brought  the  action 
;  of  which  is  found  in  24  Cal.  609,  to  recover  pos- 

that  part  of  the  quarter  section  in  the  possession  of 
.     The  defendant  claimed  that  he  had  resided  on 
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the  land  with  intention  to  pre-empt  the  same,  an/i  that  h 
right  as  a  pre-emptioner  had  accrued  before  Terry's  locatic 
of  the  school  land  warrant.  Terry  contested  Megerle's  rig] 
to  a  pre-emption  before  the  Register  and  Receiver  of  the  Sta 
Land  Office  at  Stockton^  on  the  ground  that  the  title  had  pass( 
to  him  from  the  United  States  through  the  State,  and  obtaine 
a  decision  against  the  right  of  Megerle  to  a  pre-emptioi 
On  the  twenty-third  day  of  October,  1858,  Megerle  appeale 
to  the  Commissioner  of  the  G^eral  Land  Office.  The  Coi 
missioner  reversed  the  decision  of  the  Register  and  Receive 
and  instructed  them  to  allow  Megerle  to  complete  his  enti 
as  a  pre-emptioner,  upon  his  showing  a  compliance  with  tl 
provisions  of  the  pre-emption  law.  An  appeal  was  taken  i 
the  Secretary  of  the  Interior,  who  affirmed  the  decision  ( 
the.  Commissioner.  Megerle  then  completed  his  entry,  ai 
obtained  a  patent  from  the  United  States  dated  September  Is 
1863. 

On  the  trial  below  the  attorneys  for  M^erle  first  intr 
duced  in  evidence  the  patent  from  the  United  States.  The 
then  introduced  a  memorandum  of  the  minutes  of  the  pr 
ceedings  in  the  contest  before  the  Register  and  Receiver  i 
1858,  the  opinion  of  those  officers  rejecting  the  pre-emptic 
claim,  the  opinion  of  the  Commissioner  of  the  General  Led 
Office  allowing  the  pre-emption,  and  the  opinion  of  the  Seer 
tary  of  the  Interior  affirming  the  decision  of  the  Commissione 
These  opinions  contained  recitals  of  the  facts  out  of  whic 
the  contest  grew,  and  of  what  Megerle  had  done  to  perf© 
his  pre-emption  right.  The  opinion  of  the  Secretary  of  tl 
Interior  also  recited  that  in  February,  1856,  the  Register  an 
Receiver  of  the  Land  Office  had  published  a  notice  to  settlei 
requiring  them  to  file  their  declaratory  statements  on  or  befoi 
the  fifteenth  of  May,  1856.  These  various  documents  wei 
obtained  from  the  custody  of  the  Register.  The  defendant 
attorney  objected  to  the  reception  of  this  docinnentary  evidence 
because  — : 


I.     The  recitals  and  statements  therein  contained  were  ij 
relevant,  and  because  the  papers  were  irrelevant. 
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d  evidence  tended  to  oontradici  the  recitals  contained 
nt^  read  in  CRridence  bj  the  plaintiff, 
appeared  upon  the  face  of  the  patent  th«t  the  eame 
[  to  the  plaintiff  in  this  case  as  the  assignee  and 
a  certain  bounty  land  warrant,  issued  under  the  Act 
SB  therein  mentioned^  and  not  otherwise;  and  the 
offered  to  be  made  would  contradict  and  falsify  the 
hat  fact  80  as  aforesaid  set  forth  and  recited  in  said 

he  proof  offered  would  oontradict  and  falsify  the 
I  character  of  the  title  which  passed  to  the  plaintiff 
by  the  said  patent^  in  thb:  That  the  said  patent 
r  its  terms  to  the  plaintiff,  such  and  only  such  title 
by  the  laws  of  the  United  States  be  passed  to  and 
tibe  plaintiff  as  assignee  and  locator  of  the  bounty 
ant,  in  said  patent  mentioned;  and  the  proof  now 
uld  tend  to  show,  and  is  offered  for  the  purpose  of 
hat  the  title  that  did  actually  pass  by  the  said  patent 
ntiff  was  a  title  having  its  origin  in  an  asserted  pre- 
laim  alleged  to  have  been  acquired  by  the  plaintiff, 
ii  assignee  and  locator  as  aforesaid,  but  by  virtue 
lent   and   improvement   made   by   him   upon   said 

urt  overruled  the  objections, 

lintiff  then  proved  that  the  land  in  controversy  at 

mcement  of  the  action  was  in  the  possession  of  the 

I,  except  about  ten  acres,  which  was  in  the  posses- 

)  plaintiff. 

F  then  proved  his  residence  on  the  part  of  the  land 

session  since  1850,  and  rested. 

:endants  appealed  from  the  judgment 

ler  facts  are  stated  in  the  opinion  of  the  Court  and 

Ting  opinion  of  Mr.  Justice  Sawysb. 

m,  Wallace  A  Stow,  for  AppellantSb 

ntals  of  the  patent  show  that  plaintiff's  title  was 
hemption,   and  he     is  estopped  to  deny  that  fact. 
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(Fiteh  T.  Baldwin,  17  Jdhns.  161 ;  Jackson  ▼.  Vanderheyde^ 
17  John*.  169 ;  Jackson  r.  Sternberg,  20  Johns.  49 ;  ClinUm  y 
McClaim,  8  Haywood,  K  C-  288,  cited  in  U.  S.  Dig.  Vol  \ 
Bupplement,  FaL-WrL  87,  Sec  28;  Jackson  v.  Parkhurst, 
Wend-  209;  Penrose  r.  Griffith,  4  Binney,  234;  Innskeep  i 
Shields,  4  Harrington,  Del.  845,  cited  in  IT.  S.  Dig.  1S50,  i 
192,  Sec  11;  Cain  v.  Flynn,  4  Dana,  Ky.  600;  Tison  i 
ToK^,  16  Qa.  494-6 ;  Norvell  v.  (7amm  and  Wife,  6  Munford 
Va.  237;  Witherington  v.  McDonald,  1  Hen.  &  Mirnf.  309. 
And  this  error  was  made  the  turning  point  of  the  case  in  th( 
Court  below,  and  the  jury  were  instructed  to  find  for  plaintif 
on  this  evidence.  The  Qmrt  absolutely  instructed  the  jui] 
that  the  proof  showed  that  Megerle  iraa  a  pre-emptioner.  Then 
was  no  proof  that  he  was  a  citizen  of  the  United  States,  unlesi 
indeed  it  be  claimed  by  the  respondent  that  when  he  was  p^ 
mitted  to  read  in  evidence  his  declaratory  statement  he  estab 
lished  thereby  not  only  the  fact  of  his  having  made  such  a  state 
ment,  but  also  that  ibe  several  matters  contained  therein  are 
true.  This  statemient  is  not  sworn  to  by  any  one;  we  could  noi 
cross  examine  it;  it  does  not  even  state  that  he  is  sudi  a  citiaeii 
all  that  appears  is  an  unstpom  recital  —  **  being  an  Americai 
citizen.''  It  did  not  therefore  appear,  eith^  by  die  patent  or  ii 
any  other  manner  whatever,  that  Megerle  was  entitled  to  a  pre 
emption,  and  the  instruction  was  erroneous.  The  Court  re 
peated  this  error  in  permitting  plaintiff  to  read  in  evidence  th< 
opinions  of  the  Register  and  Receiver,  Commissioner  and  Sec 
retary  of  the  Interior. 

The  indorsement  on  the  plat  of  survey  was  evidence  of  th< 
time  it  was  filed.  (Bank  U.  8.  v.  Dandridge,  12  Wheat.  69 
1  Green.  Ev.,  Sec.  483.)  The  residence  of  plaintiff  on  th< 
land  did  not  entitle  him  to  pre-empt  unless  he  filed  his  decla 
ratory  statement  within  three  months  after  the  return  of  the 
plat  (Lester's  Land  Laws,  207 ;  10  U.  S.  Statutes  at  Large 
246.)  The  supposed  right  of  Megerle  to  a  pre-emption  tenni 
nated  absolutely  in  March;  it  was  not  in  the  power  of  am 
officer  to  restore  that  right  to  him;  any  pretended  recogni 
tion  of  his  claim  after  that  time  by  a  United  States  officei 
would  be  a  mere  bald  usurpation  and  void.     ^^But  there  arc 
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bich  a  grant  is  absolutely  void:  as  where  the  State 
d  to  the  thing  granted;  or  where  the  officer  had  no 

0  issue  the  grant  In  such  case  the  validity  of  the 
ecessarily  examinable  at  law.''     (Polk's  Lessee  v. 

1  Cranch,  99.)  "Yet  if  they,  [the  Register  and 
undertake  to  grant  pre-emptions  in  land  in  which 
clares  they  shfdl  not  be  granted,  then  they  are  act- 
Ei  subject  matter  dearly  not  within  their  jurisdic- 
nuch  so  as  if  a  Oourt  whose  jurisdiction  was 
ot  to  extend  beyond  a  giren  sum,  should  attempt 
gnizance  of  a  case  beyond  that  sum.  (Wilcox  v. 
8  Peters,  Sll.)  Ladiga  v.  Roland,  2  Howard,  681, 
ion  of  trespass  quare  dausum,  in  which  the  defend- 

upon  a  United  States  Patent     The  Court  held  the 
I,  even  when  thus  collaterally  assailed,  for  want  of 
(See,  also,  Mr.  Wirt's  Opinions,  VoL  I,  pw  823; 
r.  S.  Attorneys-Gen.,  VoL  11,  p.  186.) 

Cohh,  for  Bespcmdent 

mptioner  may  pay  for  his  land  with  soldiers' 
id  warrants.  (10  IT.  S.  Statutes  at  Large,  p.  3.) 
lining  the  question  of  lingerie's  right  of  pre- 
he  United  States  officers  acted  judicially,  and  this 

no  more  review  their  decisons  than  it  can  review 
n  of  the  United  States  Circuit  Court  in  a  matter 
it  had  jurisdiction.  (Wilcox  v.  Jackson,  13  Pet 
tt  et  d.  T.  PiersoU  et  al,  1  Pet  840;  Oalt  v.  OaUo- 
L  842.) 
Qg,  for  argument,  that  the  plat    was  filed  in  the 

Land  Office,  December  5th,  1856,  the  right  of 
)  a  pre-emption  did  not  determine  on  the  5th  of 
essarily.  If  the  plat  was  actually  filed  on  that  day, 
>tice  of  such  filing  had  been  duly  published,  as  the 
I  of  the  Land  Offioe  require,  and  then  Megerle 
ted  to  file,  for  ninety  days  thereafter,  any  one  else 
e  gone  to  the  Land  Office  and  filed  a  pre-emption, 
I  the  land  on  bdudf  of  the  Statei^  and  Megerle's 
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right  would  then  have  been  gone;  but  Megerle  had  a  ri| 
to  his  pre-emption  notwithstanding  his  failure,  if  he  filed 
notice  before  the  right  of  any  other  person  intervened.  1 
Government  only  could  take  advantage  of  the  irregulari 
and  they  waived  it  (Hoofnagle  v.  Anderson,  7  Wheat  2  J 
Lester^s  Land  Laws,  Nos.  458,  475.) 

The  rights  of  the  respective  parties  to  this  suit  were  fina 
settled  in  the  case  of  Megerle  v.  Terry  in  the  United  Sta 
Land  Office.  Both  parties  were  there  represented,  the  cj 
folly  argued,  and  the  rights  of  the  claimants  to  this  quar 
section  in  controversy  were  adjudicated  upon  by  a  tribui 
having  jurisdiction  of  the  subject  matter. 

We  contend  that  the  patent  of  plaintiff,  coupled  with  t 
proof  that  it  was  issued  upon  a  pre-emption  claim,  and  tl 
the  claim  of  Terry  to  the  land  under  the  State  was  adju 
cated  by  the  Secretary  of  the  Interior,  in  a  contest  betwc 
Terry  (defendant's  grantor)  and  Megerle,  was  conclttsive 
plaintiff's  right  to  recover  in  this  suit  Bagnell  v.  Broderii 
18  Pet  436,  was  an  action  of  ejectment  brought  by  Broderii 
defendant  in  error,  for  certain  lands  in  Missouri.  Plaint 
read  in  evidence  a  patent  of  the  United  States  to  John  Bi 
ertson,  and  certain  mesne  conveyances  to  himself,  and  afl 
proring  possession  in  defendants  at  commencement  of  su 
rested  his  case.  Defendants  then  offered  certain  proof,  whi 
was  of  an  equitable  nature,  and  showed  that  defendants  wc 
equitably  entitled  to  the  land,  but  the  Court  held  ^'  That 
an  action  at  law  the  patent  from  the  United  States  for  part 
the  public  lands  is  conclusive.  If  those  who  claim  to  hold  t 
land  against  the  patent  can  show  that  it  issued  by  mistal 
then  the  equity  side  of  the  Circuit  Court  is  the  proper  foru 
and  a  bill  in  chancery  is  the  proper  remedy  to  investigate  t 
equities  of  the  parties.'* 

It  was  further  decided  in  that  case  '^  that  Congress  has  t 
sole  right  to  declare  the  dignity  and  effect  of  titles  emanati 
from  die  United  States;  and  the  whole  legislation  of  t 
Government  in  reference  to  the  public  lands  declares  t 
patent  to  be  the  supreme  and  conclusive  evidence  of  the  1^ 
title.    Until  it  issues,  the  fee  is  in  the  Gbvemment,  which. 
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passes  to  l3ie  grantee,  and  he  is  entitled  to  recover 
ion  in  ejectment'^  This  doetrine  was  sustained  by 
ne  Conrt  on  appeaL 

not   deny  the  proposition   that,   where   there  are 

patents  to  land,  or  where  there  is  a  congressional 

specific  piece  of  land,  and  a  patent  for  the  same  land, 

Courts  may,  in  an  action  at  law,   decide  as  to 

the  better  title.     But  that  is  not  ^  ease  at  bar. 

has  ever  been  issued  but  to  Megerle.  No  grant 
Dade  to  the  State  of  this  specific  piece  cf  land.  A 
made  of  five  hundred  thousand  acres  to  the  State, 
!ted  out  of  any  lands  noi  reserved  from  sale.  But 
rhich  a  valid  pre-emption  claim  had  attached  were 
rom  sale,  and  ex  necessitate  rei,  the  officers  of  the 
it  must  decide  what  lands  were  reserved  from  sale, 
not  liable  to  he  selected  by  the  State.  The  donor 
mine  that  question,  and  not  the  donee.  In  addition 
3s  already  cited  we  call  the  attention  of  the  Court 
>wing  cases:  6  Pet.  724;  11  Wheat.  580^  5  Wheat, 
beat.  151;  2  How.  376;  18  How.  48;  9  How.  383; 
i,  182. 

3ourt,  Bhoi>£s,  J. : 

le  decision  of  this  case,  reported  in  27  Cal.  322, 
3een  a  new  trial  in  the  District  Court,  again  result* 
or  of  the  plaintiff.  At  the  new  trial,  the  plaintiff 
ducing  in  evidence  a  patent  for  the  land  in  contro- 
ed  September  1st,  1863,  executed  by  the  United 
him,  in  pursuance  of  a  location  of  a  soldier's 
id  warrant,  offered  certain  evidence  to  show  that 
ititled  to  a  right  of  pre-emption  in  the  premises 
provisions  of  section  six  of  the  Act  of  Congress  of 
1853,  and  which  had  been  perfected  by  the  proper 
p  before  the  officers  of  the  Land  Department  —  tbf 
ig  to  extend  his  title  back  by  relation  to  the  time 
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of  the  inception  of  his  pre-emption  clainL  It  appears  fr 
that  evidence  tiiat  on  the  16th  of  April,  1856,  the  plaini 
filed  his  declaratory  statement  with  tl^e  Begister  at  Mar 
ville — the  Marysville  District  then  comprising  the  land 
controversy.  It  further  appears  that  the  township  indudi 
the  lands  was  surveyed  in  the  field  in  May  and  June,  ISt 
that  the  plat  of  the  survey  was  approved  by  the  Survey 
General  October  19th,  1855,  and  was  returned  to,  reoeii 
and  filed  in  the  Easter's  Office  at  Marysville;  but  as 
when  the  said  map  was  actually  filed  in  tiie  Land  Office 
Marysville  there  was  no  proof  offered  by  either  party,  exo 
the  map  itself  and  indorsement  thereon,  whicli  defendi 
read  in  evidence.  Neither  party  could  show  as  against 
other,  title  from  the  United  States,  nnless  it  was  made 
appear  that  the  plat  was  returned  to  the  proper  Land  Offi 
The  indorsement  referred  to  is  as  follows:  "Filed  Decem] 
5,  1855,  Marysville  Land  Office,''  without  being  attested 
the  signature  of  any  officer.  The  map  itself,  aside  from 
indorsemeiit,  furnishes  no  proof  as  to  the  time  when  it  ^ 
returned  to  the  Land  Office  at  Marysville.  By  the  statemi 
on  motion  for  new  trial  and  appeal,  it  appears  that  the  alx 
indorsement  furnishes  the  only  proof  of  the  time  when  i 
plat  was  returned  to  the  Land  Office.  The  plaintiff  made 
offer  to  prove  the  fact  mentioned  by  the  Secretary  of  i 
Interior  in  passing  upon  the  plaintiff's  pre-emption  clai 
that  in  February,  1856,  the  Begister  and  Beceiver  publisl 
a  notice  to  settlers  requiring  them  to  file  their  declarat< 
statements  on  or  before  the  15th  of  May,  1856,  which  f 
tended  strongly,  in  the  absence  of  positive  evidence,  to  sh 
that  the  plat  was  returned  at  the  date  of  the  notice.  1 
recital  found  in  the  opinion  of  the  Secretary  of  the  Interi 
is  not  evidence  of  the  fact  or  time  of  the  publication  of  i 
notice;  but  even  if  evidence  upon  that  point  had  been  p 
duced,  it  would  be  of  no  avail  to  the  plaintiff,  as  the  etB 
ment  restricts  the  proof  to  the  unsigned  indorsement  on 
plat.  The  indorsement,  though  tending  in  but  a  slij 
degree  to  prove  the  time  of  the  return  of  the  plat,  must 
taken  on  this  appeal  as  fixing  the  time.     The  5th  day 
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1856,  must  therefore  be  taken  as  the  time  when 
as  returned  to  the  Land  Office  at  Marysville;  and 
he  declaratory  statement  of  the  plaintiff,  filed  on 
aj  of  April,  1866,  was  too  late.  The  Act  of  Con- 
[areh  8d,  1868,  for  the  survey  of  the  public  lands 
da,  etc,  (10  U.  S.  Stats,  at  Laige,  p.  246,)  provides, 
Lh  section,  that  the  declaratory  statement  must  be 
[lin  three  months  after  the  return  of  tiie  plats  to 
Dffice."  The  Courts  have  no  authority  to  dispense 
requir^nent,  and  the  decision  of  the  Secretary  of 
T,  introduced  in  evidence  in  this  case^  does  not  toid 
iclnsicm  that  the  officers  of  the  Land  Department 
uoh  power. 

intiff  cannot  invoke  llie  decision  of  the  Secretary 
erior,  determining  that  the  pre-emption  claim  was 
n  estoppel  as  to  Terry  as  well  as  the  United  States 
aintiff,  and  this  for  several  reasons.  Terry  was  not 
g  pre-emption  claimant,  but  claimed  under  the  eighth 
the  Act  of  Congress  of  September  4th,  1841,  grant- 
\h  State  five  hundred  thousand  acres  of  land  for 
f  internal  improvements,  and  under  the  laws  of  this 
iding  for  the  selection  of  such  lands;  and  no  au- 
given  to  the  Secretary  of  the  Literior  or  any  of  the 

the  Land  Department  of  the  General  Government 
ine  the  regularity  or  sufficiency  of  locations  made 
\e  Acts,  in  selecting  the  land  granted  to  the  States 

of  Congress  providing  that  the  selections  in  all  the 
s  shall  be  made  within  their  limits,  respectively, 
nanner  as  the  Legislature  thereof  shall  direct"  Ad- 
at  snch  decisions  are  binding  upon  contesting  claim- 
le  right  of  pre-emption,  they  are  without  force  as 
ird  persons.  At  the  trial,  the  plaintiff  stated  that 
d  to  prove  that  the  plaintiff  was  "  entitled  to  a  prt- 
[aim  upon  said  premises^"  and  that  in  a  contest  be- 
plaintiff  and  Terry,  the  officers  of  the  Land  Depart- 
rmined  that  the  plaintiff  had,  in  fact,  such  pre- 
ght,  and  he  proved  certain  of  the  facts,  upon  which 
1  right  of  pre-emption  accrued  to  the  claimant     A 
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party  cannot  rely  upon  a  judicial  determination  of  an  is5 
by  way  of  an  estoppel,  and  also  npon  proof  of  the  facts  up 
which  the  determination  ig  based.  The  necessary  effect 
the  estoppel  is  to  preclude  all  inquiry  as  to  the  tnitii  of  1 
matter  determined,  and  when  a  party  who  is  entitled  to  set 
the  estoppel  does  open  the  inquiry  into  the  truth  of  the  matt 
he  cannot  complain  that  the  otier  party  pursues  it  with< 
regard  to  the  estc^jpel. 

The  objection  of  the  defendant,  that  evidence  going 
show  that  the  plaintiff  had  acquired  a  right  of  pre-empti( 
and  that  the  patent  was  issued  in  confirmation  of  guoh  ri^ 
was  inadmissiblcy  because  it  tended  to  contradict  the  pate 
which  showed  on  its  face  that  it  was  issued  upon  the  locati 
of  a  soldier's  bounty  land  warrant,  cannot  be  sustained.  1 
Act  of  Congress  of  March  22d,  1852,  (10  U.  S.  Stats. 
Large,  p.  8,)  provides  that  land  warrants  may  be  used  bj 
person  entitled  to  a  pre-emption  right  to  any  land  in  paymi 
for  the  sama  There  is  no  statute  that  we  are  aware  of  p 
viding  that  the  patent  shall  recite  that  it  is  executed  for  lar 
to  which  the  patentee  held  a  riglrt  of  pre-emption,  nor,  wl 
the  lands  have  been  located  imder  a  aoldieor's  bounty  la 
warrant,  that  the  patent  shall  recite  that  fact.  We  are  the 
fore  nnable  to  see  how  the  recital  of  either  of  those  facts 
the  patent  would  exclude  the  proof  of  the  other,  or  tend 
show  that  it  was  not  true.  The  one  is  not  inconsistent  w 
the  other,  and  if  either  or  both  are  wanting  from  the  pate 
the  proof  of  either  or  both,  neither  adds  to,  varies  nor  a 
tradicts  the  patent 

Leaving  out  of  view  the  decisions  of  the  Commissioner 
the  General  Land  Office,  and  of  the  Secretary  of  the  Interi 
the  proof  was  not  sufficient  to  show  that  the  plaintiff  had 
right  of  pre-emption  to  the  premises.  He  testified  in  1 
own  behalf  as  a  witness,  but  he  failed  to  state  several  fa 
that  must  be  shown,  in  order  to  make  it  appear  that  he  v 
entitled  to  a  pre-emption  right  —  as  his  age,  or  that  he  v 
the  head  of  a  family;  that  he  was  a  citizen  or  had  filed  1 
declaration  to  become  a  citizen;  that  he  was  not  the  owi 
of  three  hundred  and  twenty  acres  of  land,  eto.    The  ooni 
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4ite  of  facts  under  whidi  the  right  to  a  pre-emption 
lust  be  proven  by  competent  evidencei  and  in 
nanner  as  other  facts  are  required  to  be  proved  in 
Che  fact  that  the  claim  was  made  or  approved,  may 
[  be  proved  by  c^cial  certificates,  record  entries  or 
opriate  documentary  evidence;  but  the  facts  upon 
claim  rests  cannot  be  ^own  as  against  a  person 
itle  through  another  and  a  different  course  of  pro- 
the  recitals  in  official  documents  to  which  he  bears 
L.  The  Court  instructed  the  jury,  at  the  request  of 
ff,  that  the  plaintiff  had  shown  such  a  compliance 
iws  of  the  United  States  and  the  regulations  of  the 
Eirtment  as  entitled  him  to  a  pre-emption  claim  to 
es.  In  this  we  think  tho  Court  was  in  error.  The 
ipliance"  we  understand  as  meaning  in  that  con- 
>t  only  the  performance  of  the  requisite  acts  by  the 
but  also  that  he  possessed  the  necesMury  quali- 
s  to  age^  citizenship^  etc,  prescribed  by  tho  Act  of 
granting  rights  of  pre-emption.  The  instruction 
Less  given  under  the  idea  that  the  decision  of  the 
of  the  Interior,  together  with  ihe  other  official 
,  showed  both  qualification  and  performance  on 
»f  the  plaintiff,  and  that  they  were  conclusive  on 
ir;  but^  as  we  have  already  stated,  they  were  not 
as  evidence  of  those  matters  as  against  third  per- 
)  facts  going  to  show  perf(»rmance  were  for  the 
when  found  it  was  the  province  of  the  Court  to 
dr  effect.  If  the  jury  should  find  that  the  plaintitf 
the  statutory  qualifications,  and  filed  his  declara- 
nent  within  three  months  after  the  return  of  the 
e  Land  Office,  and  thereafter  performed  the  acts 
n  his  part  by  the  regulations  of  the  General  Land 
ij  should  be  instructed  that  he  was  entitled  to 
Lion  claim  to  the  premises,  which,  when  completed 
at  from  the  General  Oovenmient,  vested  him  with 
itle,  and  that  the  title  took  effect  by  relation  at  the 
le  first  act  performed  by  him  to  acquire  the  right 
ption.    But   the   question  of  performance   of   the 


4 


» 


m^ 

^|^^» 


8B 


Meoeble  v.  Ashe. 


[Sup. 


Opinion  of  Sawyer,  J.,  concarrlag  Bpeclally. 


requisite  acts,  induding  qualifications,  was  a  question  of  J 
for  tlie  jiiry. 

Judgment  reversed  and  the  cause  remanded  for  a  new  tx 

Sawyeb,  J.,  concurring  specially: 

The  plaintiff  claims  title  under  a  patent  from  the  IJni 
States,  bearing  date  the  first  day  of  September,  1863.  ' 
patent  purports  by  its  recitals  to  have  been  issued  in  pursua 
of  the  location  of  a  soldier's  bounty  land  warrant,  nun 
eighty-nine  thousand  two  hundred  fift^-siz,  for  one  himd 
sixty  acres  of  land. 

The  defendant  claims  title  under  a  patent  of  the  StaU 
California,  dated  the  eighth  day  of  January,  1862,  issuec 
David  S.  Terry  upon  the  location  of  State  school  land  ^ 
rants  in  pursuance  of  the  several  Acts  of  the  State  of  Califoi 
authorizing  said  school  land  Warrants  to  be  located  upon 
part  of  the  five  hundred  thousand  acres  of  the  public  Is 
granted  to  the  State  of  California  by  the  Act  of  Congresi 
the  fourth  of  September,  1841,  entitled  "  An  Act  to  appropr 
die  proceeds  of  the  sales  of  public  lands  and  to  grant 
emption  rights,"  and  appointing  the  holders  of  sairl  school  1 
warrants  the  agents  of  the  States  to  select  said  lands, 
location  of  school  land  warrants,  in  pursuance  of  which 
patent  issued  to  Terry,  was  made  on  the  fourteenth  of  "h 
1856.    Both,   therefore,   ultimately  claim  under  the  Un 
States,  and  the  question  is  which  has  the  elder  title. 

Ejiowing  that  the  defendant's  title  had  its  inception  at 
date  of  the  location  of  the  school  land  warrant,  May  1 
1856,  and  that  his  patent  was  first  in  point  of  time,  plain 
with  a  view  of  daiming  a  pre-emption  right,  under  the 
of  Congress,  introduced  testimony  tending  to  show  a  se 
ment  long  prior  to  the  date  of  the  location  of  defends 
school  land  warrant;  and  that  he  filed  his  declaratory  si 
ment  in  the  proper  Land  Office  in  Marysville  on  the  siztet 
of  April,  1856,  To  show  that  he  regularly  followed  up  his 
emption  daim  till  it  resulted  in  a  patenti  and  for  the  ] 
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)wing  that  the  question  of  priority  waa  res  adjvdv- 
len  him  and  defendant's  grantors,  and  that  the 
)  estopped  from  further  contesting  the  matter,  he 
rom  the  custody  of  the  Eegister  of  the  Land  Office 
a,  and  introduced  in  evidence  the  written  memo- 
certain  proceedings,  in  which  the  claims  of  the 
parties  were  contested  between  him  and  Terry, 
Eegister  of  the  Land  Office  at  Stockton,  and,  on 
Pore  the  Commissioner  of  the  General  Land  Office 
ary  of  the  Interior,  in  which  the  decision  of  the 
r  was  in  favor  of  plaintiff  and  against  Terry.  The 
objected  to  the  introduction  of  all  this  evidence  as 
and  because  it  contradicted  the  recitals  of  the 
ich  appeared  to  have  been  issued  in  pursuance  of  a 
a  ^Idier's  bounty  land  warrant;  and  it  was  fur- 
ed  to  some  of  the  papers,  that  the  recitals  therein 
were  not  evidence  of  the  truth  of  the  facts  recited, 
the  defendant 

action  to  the  evidence  tending  to  show  that  plaintiff 
*ed  a  preemption  right,  and  that  the  patent  con- 
f  with,  and  perfects  such  right,  is  not  tenable, 
nee  is  in  no  respect  inconsistent  with  the  recitals, 
g  else  contained  in  the  patent  The  Act  of  Con- 
arch  22d,  1852,  (10  TJ.  S.  Statutes  at  Large,  p.  8,) 
lat  land  warrants  of  the  kind  recited  in  the  patent, 
^  by  a  person  entitled  to  a  pre-emption  right  to 
in  payment  for  the  same.  A  pre-emption  right  is 
»  first  right  to  purchase — the  right  to  purchase 
in  terms  in  preference  to  any  other  person.  When 
bment  determines  that  a  pre-emption  right  exists, 
determines  that  the  applicant  has  a  right  to  pur- 
le  rest  relates  to  payment  and  the  issuing  of  a 
he  payment  may  be  either  in  cash,  or  by  location 
r's  bounty  land  warrant  There  is  no  good  reason 
ase  for  requiring  the  patent  to  show  that  the  pur- 
entitled  to  a  pre-emption  right  It  is  enough  that 
iment  allows  the  purchase  and  issues  a  patent.  I 
van  of  any  ttatnte  requiring  the  patent^  whether 
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issued  upon  a  cash  payment  or  in  pursuance  of  the  locat 
of  a  bounty  land  warranty  to  recite  that  the  patentee  1 
acquired  a  pre-emption  rights  or  to  refer  in  any  manner 
the  pre-emption  right;  nor  am  I  aware  that  any  such  reci 
is,  in  practice,  ever  made.  Proof  by  other  evidence  that 
patent  was  issued  in  pursuance  of  a  purchase  made  under 
Act  allowing  pre-emptions,  and  to  perfect  a  pre-empt 
right,  in  no  respect  contradicts  the  recitals  of  the  patent,  ] 
on  the  contrary  it  is  in  entire  harmony  with  the  provisions 
the  statute  allowing  lands  thus  claimed  to  be  paid  for  by 
location  of  a  warrant  upon  them.  Proof  of  the  existence 
a  valid  pre-emption  right  at  the  time  of  the  location  by 
State  agent,  and  that  the  right  was  r^ularly  followed  up 
a  patent,  is  relevant  and  admissible;  for  the  State  was  i 
authorized  to  select  lands  upon  which  a  valid  pre-empt 
right  existed  at  the  time  of  the  selection.  The  propriety 
admitting  evidence  to  connect  the  patent  with  the  pr 
entry,  to  show  whose  right  first  attached,  in  cases  of  confij 
ing  patents,  is  recognized  by  the  Supreme  CJourt  of  the  Uni 
States.  In  Bagnell  v.  Broderich,  13  Peters,  450-1,  the  Co 
say :  "  We  have  been  referred  to  the  case  of  Ross  v.  Barla\ 
1  Peters,  662,  as  an  adjudication  involving  the  principles 
this  case.  We  do  not  think  so.  In  that  case  there  w 
conflicting  patents,  the  younger  being  foimded  on  an  app 
priation  of  the  specific  land,  by  an  entry  in  the  Land  Ofi 
of  earlier  date  than  the  senior  patent.  The  Court  held  tl 
the  entry  and  junior  patent  could  be  given  in  evidence 
connection  as  one  title,  so  as  to  overreach  the  elder  pate 
The  practice  of  giving  in  evidence  a  special  entry  in  aid  o: 
patent,  and  dating  the  legal  title  from  the  date  of  entry, 
familiar  in  some  of  the  States,  and  especialty  in  Tenness* 
yet  the  entry  can  only  come  in  aid  of  a  legal  title,  and  is 
evidence  of  such  title  standing  alone,  when  opposed  to 
patent  for  the  same  land.  Where  the  title  has  passed  out 
the  United  States  by  coinflicting  patents,  aa  it  had  in  the  ci 
of  6  Peters,  iiiere  can  be  no  objection  to  the  practioe  adopi 
by  the  Courts  of  Mississippi  to  give  effect  to  the  better  rig 
in  any  form  of  remedj  the  Legislature  or  Courts  of  the  St 
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iribe."  This  point  being  determined,  the  principal 
5,  which  party's  right  first  attached  by  virtue  of  the 
7  proceedings  taken  by  them  respectively,  which 
lulted  in  their  patents. 

selection  of  Terry  as  agent  of  the  State  in  ptirsu- 
le  Act  of  Congress,  and  the  Acts  of  the  Legislature 
uia,  after  the  lands  were  open  to  selection,  was  first 
)j  such  selection  the  land  became  segregated  from 
;  domain,  and  the  legislative  grant  at  once  attached 
ecific  tract  of  land,  and  it  was  no  longer  subject  to 
in.  If,  on  the  contrary,  a  valid  pre-einption  riglit 
bed,  and  it  was  subsequently  regularly  followed  uj) 
it,  the  land  was  not  subject  to  selection.  (Terry  v. 
\4:  Cal.  626.)  At  the  time  when  the  c6ntest  between 
I  Megerle  before  the  Register  of  the  Land  Office 
d,  the  question  between  them  was,  whether  the 
already  passed  from  the  United  States  by  virtue  of 
to  California,  and  selection  by  Terry  as  agent  of  the 
the  time  the  effective  pre-emption  claim  attached, 
not  a  question  within  the  jurisdiction  of  the  several 
the  Land  Department  of  the  United  States  Qovem- 
idjudicate.  It  would,  in  substance,  be  a  litigation 
e  between  the  United  States  Government,  and  Terry 
under  a  grant  already  made,  on  an  application  by 

0  the  Government  for  a  purchase  of  the  land.  No 
diction  is  confererd  on  the  officers  of  the  Land  De- 

For  the  purposes  of  the  contest,  the  Land  Depart- 
the  Secretary  of  the  Interior  necessarily  assumed, 
mdation  of  their  jurisdiction,  that  the  United  States 
^nt  owned  the  land,  and  that  it  was  open  to  pre- 
>y  somebody  —  the  very  point  now  in  contest;  and 
this  point,  the  jurisdiction  extended  to  a  determi- 
between  the  Government  and  the  contestants  of  the 
parties  seeking  to  purchase.  Terry  did  not  occupy 
m  of  such  a  party,  and  he  was  not  seeking  to  pur- 
;he  United  States.    He  claimed  that  he  had  already 

1  right  under  a  grant  made  to  Califbrnia,  and  that 
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the  grant  had  attached  to  the  specific  tract  and  the  til 
had  actuaUy  vested  in  the  State^  by  virtue  of  his  locatio 
and  those  tribunals  had  no  jurisdiction  to  finally  adju< 
cate  his  rights.  Their  determination,  therefore,  did  o 
conclude  him.  It  follows  that  the  record  of  the  procee 
ings  before  the  various  officers  of  the  Land  Department, 
the  contest  between  Terry  and  Megerle,  was  not  admissit 
in  evidence  as  matter  of  estoppel  against  Terry,  by  showii 
that  the  matter  had  already  been  adjudged;  nor  for  the  pi 
pose  of  proving,  as  against  Terry,  the  truth  of  the  matte 
recited  in  the  various  opinions  and  documents.  These  doc 
ments  are  admissible,  however,  in  connection  with  eviden 
of  an  entry  and  possession  with  a  view  of  pre-empting,  aj 
father  acts  tending  to  show  that  Megerle  foUowed  up  I 
entry,  for  the  purpose  of  showing  that  he  himself  regular 
pursued  his  right,  and  that  the  Gk>vemment  actually  recc 
nized  a  pre-emption  right,  and  finally  issued  the  patent 
pursuance  of,  and  to  give  effect  to,  such  recognized  right  J 
against  Terry's  patent,  we  think  it  was  necessary  for  Megerle 
prove  the  facts  essential  to  show  his  right  to  a  pre-emption  - 
that  is  say,  his  qualifications,  entry  and  the  other  fac 
designated  by  the  Act  of  Congress,  which  are  necessaiy 
confer  the  right,  by  evidence  independent  of  the  recitals 
the  record  of  the  contest  with  Terry,  as  those  recitals  are  n 
evidence  for  that  purpose  against  Terry.  That  a  parfy  rel 
ing  upon  a  pre-emption  right  must  prove  the  facts  whi 
entitle  him  to  it,  we  held  in  Page  v.  Hobbs,  27  CaL  48 
The  same  principle  was  adopted  by  Mr.  Justice  Reld,  in  j 
opinion  delivered  at  the  last  term  of  the  Circuit  Court  of  tl 
United  States  held  by  him  in  San  Francisco,  in  the  case 
Gimmy  v.  Ctdverson.  These  essential  facts  were  not  prov 
at  the  last  trial.  Besides,  the  memoranda  produced  from  tl 
custody  of  the  Eegister  of  the  Land  Office  were  evident 
admitted  as  matter  of  estoppel,  and  for  other  purposes  thi 
merely  to  show  the  fact  that  Megerle  regularly  followed  \ 
his  pre-emption  daim,  and  that  a  pre-emption  right  w 
recognized  by  the  Land  Department,  and  the  patent,  in  fat 
whether  rightfully  or  wrongfully,  issued  in  pursuance  of  : 
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memoranda  were  not  admissible  as  matters  of . 
whether  thej,  in  connection  with  the  other  evi- 
re  sufficient  to  show  a  valid  preemption  claim 
30  at  the  time  Terrj  located  his  school  warrant, 
sstion  for  the  jury,  and  it  should  not  have  been 
y  f ropi  them  by  the  Court  For  these  reasons,  I 
Court  erred  in  instructing  the  jury  to  find  for  the 

ared  in  evidence  that  the  township  including  the 
aestion  was  surveyed  in  the  field  in  May  and  June^ 
b  the  plat  of  the  survey  was  approved  by  the  Sur- 
eral  October  19th,  1856,  and  was  returned  to  and 
a  the  Register's  Office  at  MarysviDe,  "but  as  td 
said  map  was  actually  filed  in  the  Land  Office  at 
,  there  was  no  proof  offered  by  either  party,  except 
tself,  and  the  indorsement  thereon."  There  was  an 
It,  as  follows:     "Filed  December  6,  1855,  Mary*- 

Office,*'  but  it  was  unauthenticated  by  the  signa- 
Y  party,  and  on  this  ground  the  plaintiff  objected  to 
iction.  It  was  admitted,  however,  for  what  it  was 
he  date  of  the  filing  is  important  to  both  parties, 
le  lands  are  finally  surveyed,  the  plaintiff  was  not 

to  file  his  declaratory  statement,  and  if  his  declara- 
ment  was  not  filed  within  three  months  after  the 
he  plats  in  the  Land  Office,  his  pre-emption  right 

connect  itself  with  his  prior  possession,  and  date 
I  from  the  time  of  the  first  entry.  So,  also,  defend- 
bor  was  not  authorized  to  locate  his  school  land  war- 
1  the  lands  were  finally  surveyed, 
f  opinion  that  this  naked  unauthenticated  indorse- 
self,  is  not  evidence  of  the  date  of  the  filing.  Per- 
light  be  so  connected  with  other  evidence  relating 
to  make  it  admissible  with  such  explanatory  testi- 
it  standing  by  itself,  it  is  of  no  value.  Lidependent 
3re  is  no  legal  evidence  tending  to  show  the  date  of 

and  it  is  impossible  to  determine  from  the  record 
fegerle's  declaratory  statement  was  filed  in  time  to 
is  preemption  right  with  his  original  entry,  so  as 
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to  protect  him  from  that  date,  or  whether  Terry's  school  ! 
warrant  was  duly  located. 

If  Megerle  failed  to  file  his  declaratory  statement  wi 
the  time  required  by  the  statute  after  the  filing  of  the  plal 
the  Land   Office,  his  pre-ejnption  right  would  not   date 
relation  from  the  time  of  his  first  entry  with  a  view  to  ace 
ing  such  a  right     It  may  be,  if  no  other  party  acquired 
rights  in  the  land  after  the  expiration  of  the  three  moi 
and  before  the  filing  of  Megerle's  declaratory  statement, 
a  new  pre-emption  right  would  attach,  dating  from  the  fi 
of  such  statement.     The  lands  during  that  period  were  ( 
for  pre-emption  to  everybody  having  the  necessary  quali 
tions,  and  there  does  not  seem  to  be  any  good  reason 
Megerle   himself   should   stand   in   any  worse   position  1 
other  parties.      And  such   seems  to  be  the  construction 
upon  the  Act  of  Congress  by  the  officers  of  the  United  St 
Government.     (Lester's  Land  Laws,  No.  458,  p.  405.) 

But  this  point  has  not  been  thoroughly  discussed  in 
case,  and  it  is  unnecessary  to  decide  it  now.  Besides,  it : 
not  arise  on  the  next  trial,  I  find  nothing  in  Bagnel 
Broderick,  13  Pet  446,  or  in  any  other  case  cited  by  resp< 
ent,  in  conflict  with  the  views  here  expressed.  The  quest 
in  the  cases  cited  are  entirely  different. 

Upon  the  grounds  indicated,  I  think  the  judgment  should 
reversed  and  a  new  trial  had« 


Mr.  Ohief  Justioe  Cubsbt  did  not  express  an  opinion* 


OHAELES  M.  SITER  v.  WILLIAM  0.  JEWETT,  \^ 
LIAM  R  GORHAM  and  WILLIAM  H.  TAYLOR. 


BH)ncpnoK  vrox  Mostoao*  Saul — A  teeond  mortgngee,  who  la  not  mi 
party  defendant  In  an  action  foreeloalng  the  firat  mortgage,  fa  barred  o 
right  of  redeeming  from  a  aale  made  onder  the  foreeloanre^  unleaa  he 
asences  his  action  to  redeem  within  four  yeara  from  the  time  hia  rig 
action  aecmes  on  hla  debt 

AAiVTivF^  Pnoovw —  The  burden  ii  east  on  the  ptelntUf  of  prorlng  mnxf  i 
ilAl  allegation  Id  the  eomplalnt  which  la  denied  In  the  anawar. 
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>F  BviDBNCB  IN  CoMPLiiNT. —  ATerments  in  the  complaint  of  the 
iBtitatlnc  a  deraignment  of  title,  are  but  ayermenu  of  evidence,  and 
idmltted  by  a  failure  to  deny  them  in  the  anewer. 
LvmaMBiTS  ur  Compxjlint.^ — If  the  complaint  contaim  aTermenta 
,cta  constituting  a  deraignment  of  title  in  a  certain  manner,  and  the 
ontalns  a  counter  averment  that  the  title  was  derived  in  i  different 
this  coimter  averment  is  a  denial,  if  it  is  alleged  that  the  facu  are 
rwise  than  averred  In  the  eounter  statement 
rTAiMUfo  ScpABATB  DnvNCBS. —  If  the  answer  coatalns  several 
stated  separately,  an  admission  made  in  one  answer,  for  the 
of  pleading  a  separate  defence,  does  not  destroy  the  effect  of  a 
t  the  matter  thus  admitted  In  another  answer, 
r  Favob  ov  Onb  o^  Sbvuul  Dbfbndants. —  If  several  are  made 
its  in  a  foreclosure  suit,  and  only  one  answers,  and  the  others  make 
and  the  case  is  tried  as  to  the  one  answering,  and  the  complaint  is 
1  as  to  hisi,  ths  fact  that  the  plaintiff  is  entitled  to  Judgment 
the  defaolters  la  no  reasm  why  the  appellate  Court  should  reverse 
ment. 


>  from  the  District  Court^  Fourth  Judicial  District, 
bounty  of  San  Francisco. 

oommenced  June  SOth^  1862,  to  foreclose  the  mort- 
^o  fifty  vara  lots  in  Block  Ten  of  South  Beach 
\,  in  the  City  of  San  Francisco.      The  following 

were  in  the  complaint:  August  5th,  1853,  W.  C. 
ortgaged  the  property  to  Dexter  Brigham.  Feb- 
i,  1854,  Jewett  mortgaged  the  same  property  to 
I.  Hambly.  March  8d,  1854,  Jewett  filed  a  petition 
acjf  and  was  discharged  from  his  debts.  Defendant 
^as  Jewett's  assignee  in  insolvency.  April  27th, 
Lgham  filed  his  complaint  in  foreclosure,  making 
d  Gorham  the  only  defendants.     Gorham  was  made 

as  the  assignee  of  Jewett.  Judgment  of  foreclo- 
rendered.  The  property  wa^  sold  at  Sheriff's  sale, 
1  by  one  Swain.  The  title  thus  acquired  by  Swain 
1  iQ  defendant  Taylor. 

left  California  February  20th,  1857,  and  returned" 
27th,  1858,  and  left  again  November  Ist,  1858,  and 
stumed  at  the  time  of  the  trial.  Siter  insisted  that 
y  was  not  made  a  party  to  Brigham's  foreclosure, 
assignee,  was  not  bound  thereby.  He  also  claimed, 
nding  Jewett^s  assignment  and  discharge  in  insol- 
at  the  land  was  still  subject  to  the  lien  of  the 
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Hambly  mortgage,  because,  as  he  oonteii<Jed.  the  right 
action  on  the  Hamblj  note  and  mortgage  was  not  barred 
the  Statute  of  Limitations,  Jewett  not  having  been  four  ye 
within  the  State  since  the  cause  of  action  accrued.  Proc< 
ing  on  this  theory,  he  sought  to  foreclose  the  Hambly  in 
gage,  and  asked  that,  after  paying  to  W.  H.  Taylor, 
assignee  of  the  purchaser  under  the  Brigham  foreclosure^ 
amount  of  the  purchaser's  bid  and  interest,  the  residue 
applied  to  the  satisfaction  of  the  Hambly  mortgage. 

On  the  trial  plaintiff  introduced  in  evidence  the  note  t 
mortgage  to  Hambly,  and  proved  Hambiys  assignment 
him,  and  then,  after  introducing  parol  evidence  tending 
show  Jewett's  absence  from  the  State,  rested. 

The  defendant  then  introduced  the  decree  of  foreclosure 
the  case  of  Brigham  v.  Jewett  cmd  Oorhaim.  The  follow 
was  the  judgment  rendered. 

"  This  cause  having  been  brought  to  trial  as  against 
defendant  William  H.  Taylor,  on  the  pleadings  and  proofs 
the  case,  and  it  appearing  to  the  Court  that  the  plea  of 
Statute  of  Limitations  is  well  pleaded  by  said  William 
Taylor,  and  that  the  cause  of  action  did  not  accrue  herein 
against  said  defendant  William  H.  Taylor  at  any  time  witl 
four  years  before  the  commencement  of  this  suit,  it  is  hen 
ordered,   adjudged  And  decreed,  that  the  complaint  in  t 
cause  be  and  the  same  is  hereby  dismissed  with  costs  in  fa 
of  said  defendant. 

"Entered  March  8th,  1866.'' 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court  t 
the  concurring  opinion  of  Mr.  Justice  Sawyer. 

J.  8.  BlatcMey,  and  Edward  Tompkins,  for  Appellant 

Doyle  &  Barber,  for  Respondent. 
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e  Court)  Shaftxb,  J.: 

laintiff  sues  as  assignee  of  Thomas  0.  Hambly,  to  f  ore- 
nortgage  executed  to  him  by  the  defendant  Jewett,  on 
of  February,  1864,  and  also  to  redeem  from  a  prior 
e  by  Jewett  to  one  Brigham.  All  consideration  of  the 
bill  to  redeem  may  be  dismissed,  for  the  counsel  of  the 

admits  that  it  cannot  be  maint4iined  in  that  ai^peet 
record  now  before  us.  The  only  question  then  to  be 
Bd  by  us  is  whether  the  Court  below  erred  in  dismissing 
m  as  to  the  defendant  Taylor  in  its  other  aspect  of  a 
>reclose  the  mortgage  of  Jewett  to  Hunbly,  whereof  the 
is  assignee. 

lefendants  Jewett  and  Qorham,  having  failed  to  an- 
Faults  were  duly  taken  against  them.  Taylor  answered, 
dismissal  as  to  him  was  on  the  pleadings  and  the  evi- 
ibmitted  at  the  trial.  The  judgment  is  the  only  one 
d  in  the  transcript,  and  for  aught  that  appears  to  the 

it  is  the  only  one  entered,  as  yet,  in  the  action.    The 
B  from  this  judgment  and  from  the  order  denying  the 
a  new  trial. 

omplaint  sets  up  the  note  and  mortgage  of  Jewett  to 
f  made  on  the  6th  of  February,  1854,  and  tbe  assign* 
Hambly  to  the  plaintiff.  It  further  alleges,  with  other 
LOt  necessary  to  be  stated  here,  that  the  title  to  the 
1  become  vested  in  the  defendant  Taylor  under  the  fol- 
leraignment:  A  decree  rendered  in  1854,  foreclosing 
r  mortgage  to  Brigham  in  a  suit  by  Brigham  against 
ind  Gorham,  his  assignees  in  insolvency,  to  which  suit 

was  not  made  a  party;  a  purchase  by  one  Swain  at 
dosure  sale,  and  a  Sheriff's  deed  to  him  duly  executed, 
ious  mesne  conveyances  from  Swain  to  the  defendant 

Taylor's  answer  stated  three  several  defences  to  the 
each  being  separately  stated:  First  —  A  general  de- 
econd  —  A  plea  —  as  the  counsel  for  the  plaintiff  un- 
is  it  — "setting  up  title  in  himsell*'  Third  — The 
of  Limitations. 
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Under  the  general  denial  the  burden  was  upon  the  plainti 
of  proving,  amongst  other  things,  that  Taylor  held  the  lai 
subject  to  the  Hambly  mortgage  as  alleged  in  the  complain 
but  the  case  was  submitted  without  evidence  upon  that  que 
tion.  (Goodenow  v.  Ewer,  16  Cal.  468.)  The  counsel  for  tl 
plaintiff  insists,  however,  that  the  second  defence  stated  in  Ta; 
lor's  answer  admits  that  he  held  the  land  by  title  derived  fro 
Jewett  and  subject  to  the  Hambly  mortgage.  But  to  this  pofi 
tion  there  are  two  replies.  In  the  first  place  it  is  not  direct 
alleged  in  the  complaint  that  Taylor  took  the  Jewetc  title  su 
ject  to  the  Hambly  mortgage.  The  averment  is  of  a  deraig 
ment  tending  to  prove  that  result.  The  second  defence  certaiii 
does  not  expressly  admit  the  deraignment;  and  should  it  1 
considered  that  the  deraignment  is  not  denied  either  direct 
or  argumentatively  by  a  counter  statement  irreconcilable  wii 
its  truth,  still  it  cannot  be  considered  that  Taylor  admits  it  < 
any  part  of  it  by  his  omission  to  traverse  it  The  deraignmei 
being  but  matter  of  evidence,  Taylor  was  not  called  upon 
notice  it  at  all.  (Moore  v.  Murdoch,  26  Cal.  525.)  No  si 
ister  construction  can  be  put  upon  silence-  when  tJiere  is  i 
obligation  to  speak.  But  the  deraignment  from  Jewett  to  Ta 
lor  through  the  Brigham  foreclosure,  set  up  in  the  complaii 
was  not  only  not  admitted  by  the  second  defence,  but  it  w 
expressly  put  in  issue  by  a  counter  statement  therein,  to  tl 
effect  that  Taylor's  title  from  Jewett  came  through  a  seri 
of  voluntary  deeds  "  and  not  otherwise."  This  was  a  ,d 
nial  of  the  deraignment  alleged  in  the  complaint,  by  ti 
"formal  traverse"  of  the  common  li^w.  (1  Ch.  PI.  689 
The  burden  of  proving  the  disputed  deraignment  was  of  cour 
upon  the  party  asserting  it,  and  no  evidence  was  adduce 
or  offered. 

But  in  the  second  place,  should  it  be  considered  that  tl 
second  defence  admits  the  deraignment  by  implication,  sti 
snch  admission  would  not  be  available  to  the  plaintiff 
prove  what  Taylor  controverted  by  his  general  denial.  Tl 
second  defence  is  in  fact  what  the  learned  counsel  for  tl 
plaintiff  understands  it  to  be,  viz:  a  plea  by  Taylor  "settii 
up  title  in  himself;"  that  is,  a  title  in  himself  not  subject  1 
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f  mortgfige.     The  admissioxi  suggeeted^  if  the  plea 
must  be  considered  as  having  been  made  for  the 

>  plea  merely.     An  admission  in  the  course  of  a 

>  not  an  admission  for  all  the  purposes  of  the  cause. 
Maidstone,  4  Q.  B.  811.)  It  was  held  in  Swift  v. 
I  aL,  24  Beirb^  641,  that  ^^  although  under  the  code 
ons  of  the  complaint  ikot  specifically  denied  are  to 
[  as  admitted,  yet  where  there  are  several  answers, 
HI  made  in  one  is  not  available  against  the  others." 
Mi  that  thef  plaintiff  wm  entitled  to  judgment  against 
Gbrham  on  the  defaults  entered  against  theim«  But 
•eason  why  the  ju^gm^Bt  of  difimisflal  as  to  Taylor 
eversed  and  a  new  tri^  granted  as  to  him.  Judg- 
9t  the  other  defendants  has  not  been  denied,  and  it 
esumed  that  a  proper  decree  will  be  entered  upon 
^tive  defaults  when  aj^lied  for. 

t  affirmed* 

3N,  J.|  oonourring  specially: 

in  the  judgment 

J.,  oonoorring: 

irtieB  hdding  the  legal  title  to  the  mortgaged  prem* 
le  conveyanoe  of  Jewett's  interest,  were  in  the  State 
1  of  four  years  after  the  note  and  mortgage  in  suit 
d  before  the  commencement  of  this  action,  the  action 
•  the  mortgage  as  against  such  parties  was  clearly 
icnt  V.  Shear,  26  Oal.  369.)  I  am,  however,  unable 
k  the  pleadings  that  the  facts  constituting  the  bar 
[  the  evidence  sheds  no  light  upon  the  quicstion.  It 
ipears,  except  inferentially,  at  what  time  the  title 
1  Jewett 

judgment  is  correoi.  The  plaintiff  has  no  cause  of 
nst  defendant  Taylor^  unless  said  Taylor  has  or 
X2au^— T 
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claims  some  interest  in  the  land  subject  to  tiie  mortgage 
Hambly,  or  in  some  way  affected  by  it  Plaintiff  must 
cover^  if  at  all^  on  the  case  made  in  his  complaint  He  nowl 
directly  avers  in  express  terms  that  Taylor  has,  or  dainu 
have,  any  interest  in  the  premises  subject  to  the  mortgagu 
Hambly.  He  avers  two  other  mortgages  npon  the  same  pi 
ises,  both  prior  to  the  mortgage  to  Hambly — the  one  in  si 
that  these  mortgages  had  been  respectively  foredosed  witl 
making  Hambly,  or  those  claiming  under  him,  including  pli 
tiffs,  parties;  that  the  title  derived  through  sales  under  tl 
respective  foreclosures  had  vested  in  defendant,  Taylor.  1 
is  the  only  interest  shown  in  Taylor  by  the  complaint  by  wl 
any  cause  of  action  can  be  worked  out  against  him.  But 
these  allegations  were  put  in  issue  by  the  answer,  and  no  pi 
whatever  was  offered  to  sustain  them.  The  only  possible  gro 
of  action  against  Taylor  allied  in  the  complaint,  theref 
failed  for  want  of  proof.  There  is  no  other  averment  sho^ 
a  cause  of  action* 

In  a  separate  and  distinct  answer  Taylor  sets  up  tith 
the  mortgaged  premises  in  himself,  in  which  he  avers 
on  the  6th  of  August,  1853,  long  before  the  date  of  the  m 
gage  in  suit,  the  premises  in  question  were  by  the  o\^ 
conveyed  to  one  Wm.  0.  Jewett,  and  that,  by  several  m< 
conveyances,  the  title  of  Jewett  had  become  vested  in  1 
self.  If  it  were  conceded  to  be  admissible  to  use  the  affir 
tive  averments  of  one  answer  to  supply  the  place  of  p: 
upon  an  issue  directly  formed  by  the  denials  of  another 
separate  answer,  this  would  not  avail  the  plaintiff,  for 
reason  that  the  title  as  averred  is  in  no  respect  inconsis 
with  the  issue  formed  upon  the  denials  of  the  partici 
deraignment  set  up  in  the  complaint  It  nowhere  app 
that  the  title  affirmatively  set  up  was  derived  from  Je^ 
subsequent  to  the  mortgage  to  Hambly,  or  that  it  was  in 
way  subject  to  or  affected  by  it  A  valid  title,  derived  I 
conveyance  from  Jewett  prior  to  the  Hambly  mortg 
would  not  be  affected  by  it  o^  give  any  cause  of  aci 
against  Taylor  in  an  action  to  foreclose  tiie  Hambly  m 
gage   merely.      The   foreclosure   could   only   affect   the  1 
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and  those  daimmg  subject  to  the  mortgage, 
le  admissions  of  the  pleadings  nor  the  evidence  af- 
r  show  any  interest  in  or  claimed  by  Taylor  in  any 
ct  to,  -or  affected  by,  t}ie  mortgage.  They  fail  to 
cause  of  action  against  him,  and  for  this  reason,  if 
er,  the  action  was  properly  dismissed  as  to  respond- 
)r. 
ore  concur  in  the  affirmance  of  the  judgment, 

ief  Justice  Cubbkt  did  not  express  an  opinion. 


THE  PEOPLE  V.  AGNES  MULER. 

DvFBTfDAin^ii  Abssncb. —  If  a  defendant,  wbo  la  indicted  for  a 
le  abeent  from  the  Coart  room  wben  the  jury  render  a  verdict  of 
mt  returns  immediately  after,  and  before  the  Jnry  la  diecbarged, 
loea  not  appear  that  he  waa  prejudiced  by  reason  of  hii  absence, 
ict  ia  not  invalidated  thereby. 

m ATiOK.^- The  croae  examination  of  a  witness  ihonld  be  eooflned 
fn  which  have  been  elicited  from  him  on  bli  direct  examination. 

ON  Oaouim  OF  Nxwi«t  DMComiD  Btidsncb. —  If  two  are 
Indicted  for  a  larceny,  and  one,  tried  separately,  has  reason  to  be- 
Innocent  himself,  that  ths  other  is  guilty,  and  has  an  opportunity 
trial  to  examine  ths  otbtfr,  and  does  not  do  so,  he  wilt  not  be 
a  new  trial  on  the  groond  of  newly  discorered  evidence. 

.  from  the  County  Court,  City  and  County  of  San 


i 


Pendant  appealed. 

its  are  stated  in  the  opinion  of  the  Court 

t  Howe,  for  Appellant. 

IcCvUough,  Attomey-Oeneral,  for  the  Peopla 
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By  the  Court,  Cukeey,  C.  J.: 

TKe  defendant  was  indicted  with  one  Ellen  Qninlan  for  1 
crime  of  grand  larceny,  to  which  she  pleade4  not  guilty,  a 
upon  the  trial  of  the  issue  joined  was  found  guilty  and  8< 
tenc^d  to  imprisonment  in  the  State  Prison.  She  moved  foi 
new  trial  on  the  following  grounds : 

First  —  That  the  verdict  of  the  jury  was  rendered  in  1 
absence.  Second  —  That  the  Court  erred  in  matters  of  L 
on  the  trial  to  the  defendant's  prejudice.  Third — That  k 
f endant  had  discovered  evidence  after  the  trial  which,  with  n 
sonable  diligence,  she  could  not  have  discovered  before  th< 
and  which  if  produced  and  taken  as  true  would  have  requii 
a  verdict  of  not  guilty.  The  motion  was  denied,  and  judgmc 
was  then  pronounced  upon  the  verdict 

First  —  The  evidence  relating  to  the  point  first  made  ^ 
conflicting  and  the  Judge  who  tried  the  cause  and  pass 
upon  the  motion  did  not  express  himself  satisfied  that  t 
defendant  was  absent  when  the  verdict  was  rendered.  T 
statute  provides  that  if  the  indictment  be  for  a  felony  1 
defendant  must  appear  in  person  before  the  verdict  is  n 
dered,  (Crim.  Prac  Act,  Sec.  415,)  and  a  verdict  render 
against  a  defendant  in  such  case  when  the  trial  has  been  h 
in  his  absence  will  be  set  aside  upon  motion  for  a  new  tri 
(Tb.  Sec.  440.)  The  trial  was  not  had  in  the  defendan 
absence.  She  does  not  claim  that  she  was  absent  except 
the  time  when  the  jury  came  into  Court  and  announced  £h< 
verdict  and  while  the  same  was  being  recorded  by  the  Clei 
Slie  was  there,  according  to  her  own  story,  before  the  ju 
were  discharged,  and  knew  what  the  verdict  was,  and  had  t 
opportunity  to  demand  the  polling  of  the  jury.  It  is  not  pi 
tended  she  was  in  any  manner  prejudiced  in  respect  to 
substantial  right  by  reason  of  her  momentary  absence;  an 
assuming  that  she  was  absent  as  claimed  on  her  behalf,  a 
that  the  proceeding  which  transpired  during  that  inten 
was  irr^ular,  it  must  be  held  to  be  an  error  or  mistake 
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US  consequence  to  the  defendant,  and  in  no  wise  ren- 
verdict  invalid.     (lb.  Sec.  601.) 
—  The  error  of  law  whidi  the  defendant  assigns  as 
5urred  on  the  trial  to  her  injury  was,  that  the  Court 
allow  the  defendant  to  continue  the  examination  of 
nlan,  who  was  called  as  a  witness  on  the  part  of  the^ 
Q,  and  whose  examination,  after  it  had  been  com- 
mas abandoned  by  the  District  Attorriey.     After  the' 
id  commenced  giving  evidence,  and  before  she  had 
to  any  considerable  extent,  the  District  Attorney 
to  the  Court  his  dissatisfaction  and  surprise  at  its 
effect  and  Ms  entire  want  of  confidence  in  its  truth, 
id  to  examine  her  further.    The  defendant's  counsel 
1  her  to  proceed  with  her  narrative,  to  which  the 
Lttomey  objected,  maintaining  that  the  examination 
ness  on  the  part  of  the  defendant  should  be  confined 
ige  of  the  trial  to  a  cross  examination  as  to  the  mat- 
had  been  elicited  from  her  on  her  direct  eixamina- 
the   District   Attorney.     The   Court   sustained   the 
saying  at  the  same  time  that,  as  to  new  matter,  the 
would  make  the  witness  her  own.     To  this  ruling 
lant  excepted.    Of  the  correctness  of  this  decision  we 
•e  is  no  room  for  doubt.    It  was  in  accordance  with 
d  principles  of  the  law  and  needs  no  argument  in 

-The  defendant,  in  support  of  the  third  ground  on 
asked  for  a  now  trial,  deposed  that  she  had  discov- 
Kjuent  to  the  trial  that  Ellen  Quinlan  had  admitted 
tole  the  money  for  which  the  defendant  was  indicted 
d  guilty.  That  previous  to  the  trial  Ellen  had 
)T  guilt  and  all  knowledge  of  the  larceny  when 
ed  by  the  defendant  on  the  subject.  In  support  of 
t  for  a  new  trial,  an  afiidavit  was  made  by  Ellen 
hat  she  stole  the  money  without  defendant's  knowl- 
le  fact,  and  kept  the  matter  to  herself  until  after  the 
le  defendant,  after  which  she  pleaded  guilty  to  petit 
ad  restored  the  stolen  money  to  its  owner.  Subse- 
he  said  Ellen  made  another  affidavit  to  the  effect 
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that  what  she  had  deposed  to  aa  above  stated  was  not  tm 
and  further  that  she  had  never  told  the  defendant  that  sh 
Ellen,  stole  the  money,  and  she  alleged  that  her  first  verific 
statement  on  the  subject  was  made  vdthout  knowing  that  tt 
affidavit  contained  it.  The  contradictory  statements  of  Ellc 
Quinlan  show  that  there  is  no  substantial  reliance  to  be  place 
in  her  testimony,  and  it  is  not  necessary  to  have  recourse  1 
what  she  has  said  in  order  to  determine  the  point  under  c(» 
sideration.  The  defendant  and  Ellen  Quinlan  were  indicte 
together  for  the  crime  for  which  the  former  was  found  guilt; 
and  the  circumstances  which  tri^nspired  at  the  time  of  tl 
alleged  larceny,  as  detailed  by  the  witnesito,  showed  plain] 
that  the  defendant  had  good  reason,  if  innocent  of  the  orin 
herself  to  believe  that  Ellen  Quinlan  was  guilty;  and  si 
had  an  opportunity  at  the  trial,  in  order  to  exculpate  herse! 
of  the  charge  made,  to  examine  Ellen  in  relation  to  tl 
matter.  Not  having  availed  herself  of  the  opportunit 
afforded,  she  cannot  now  say  the  evidence  which  she  seeks  1 
obtain  on  a  new  trial  could  not  have  been  discovered  by  tl 
exercise  of  due  diligence. 

The  judgment  must  be  and  is  hereby  affirmed. 

Mr«  Justice  Khodbs  did  not  express  an  opinion. 


A.  G.  RICH  V.  STEPHEN  MAPLES,  AARON  MAPLfiS 
THOMPSON  MAPLES,  and  MARLi  TRINIDA] 
PERALTA  DE  CASTRO. 

PossEssioH  OF  MsxiCAN  Oramt. —  The  holder  of  a  grant  of  land  mmde  1 
Mexico,  of  a  tpeeffle  quantity,  to  be  located  within  the  exterior  Hmttt  ef 
larger  tract,  acquires  a  vested  Interest  In  the  larger  tract  whleh  entitle 
him  to  the  possession  of  the  same,  and  the  rents  and  profits  thereof,  ont 
the  specific  quantity  granted  Is  segregated  by  the  Government. 

Act  Vncukumy  Unconstitutional. —  The  Act  of  April  26th,  1858^  whleh  pn 
Tides  that  a  person  ousted  from  the  possession  of  land,  in  an  aetlOB  at  laf 
by  a  person  claiming  title  under  a  foreign  grant,  which  shall  thereafter  I 
SO  located  as  not  to  Include  the  land  recovered,  may  recover  back  die  Ian 
Ktd  the  tents  and  profits  thereof,  Is  aneonstltutlona]  If  applied  to  Ian 
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)  ffmnt  la  of  ft  tpedflc  qaantltj)  to  bo  wlected  within  the  exterior 
ft  IftTger  trftct,  and  the  Iftod  rocoTered  U  within   eoeh  exterior 

ftopiTft. —  The  person  entitled  to  the  potseaftlon  of  Iftod  Is  also 

o   the   rents   and    profits,   end   the  Leglslsture  has  no   power   to 

other  person,  who  has  no  title,  to  recorer  from  him  those  rents 

:s. 

r  Public  Lavd. —  A  person  la  possession  of  public  Isnd  ander  f 

glTlng  him  possession.  Is  presumed  to  be  rlghtfullj  In  )K>ssess1on 

t  one  shows  ft  right  to  thm  possession  dsrlTSd  from  ths  Unttsd 


€ 


from  the  Digtrict  Oourty  Third  Judicial  District, 
a  County. 

ntiff  declined  to  amend  his  eomplaint^  and  judg- 
rendered  against  him.      He  appealed  from  the 

r  facts  are  stated  in  the  opinion  of  the  Court. 

£  Payne  J  for  Appellant 

of  the  Legislature  may  be  constitutional  in  part 
titutional  in  part  Courts  will  never  hold  an  Act 
lole  because  some  of  its  provisions  contravene  the 
r,  unless  in  the  esse  where  it  is  compelled  to  pre- 
the  legislature  would  not  have  enadied  that  part 
In   harmony   with    the    Constitution    without    the 

that  part  which  is  repugnant  to  it  (People  v. 
.  104;  People  v.  Burhank,  12  Cal.  898;  Laihrop  v. 
aL  613;  Bobinsm  v.  BidweU,  22  CaL  397;  French 
iker,  24  Cal.  539 ;  Com.  v.  Hutchinge,  6  Gray,  482.) 
in  question  is  naturally  susceptible  of  two  divisions 
t  by  the  Constitution*  The  Act,  so  far  as  it  gives 
0  recover  the  possession  from  which  the  plaintilF 
isted,  with  the  value  of  the  rents  and  profits,  after 
'  judicial  ascertainment  that  the  premises  were  not 
ithin  the  boundary  of  the  foreign  grant,  is  one 

the  Act,  so  far  as  it  gives  damages  for  the  costs 
6  sustained  by  the  original  ejectment  suit,  with  the 
le  rents  and  profits  from  the  ouster  to  such  final 
on,  is  another.  As  to  the  former,  the  Act  is 
tal ;  as  to  the  latter,  it  may  or  it  may  not  be  so. 
y  difficulty  if  not  impracticable,  to  set  any  limits 


^  * 


4i.il 


104 


KioH  V.  Mapuss. 


[Sup 


Argument  for  Appellant 


upon  the  power  of  the  Legislature,  except  those  fixed  bj 
Constitution.  It  is  only  when  the  Legislature  exercis 
power  forbidden  by  the  Constitution,  or  undertake  to  i; 
fere  with  a  right  secured  and  placed  above  legislative  p< 
by  that  instrument,  that  the  Judiciary  can  interpose.  {Pa 
son  V.  Board  of  Supervisots,  13  Cal. ;  Hobart  v.  The  Sz 
visors,  17  Cal.  23;  Smith  v.  Judge,  17  Cal.  647;  Ex  f 
Andrews,  18  Cal.  679 ;  Borland  v.  Hildreth,  26  Cal.  183 ; 
parte  McCarthy,  29  CaL  396 ;  People  v.  Sassovich,  29  CaL  -^ 
Smith's  Com.  402.) 

We  are  referred  by  counsel  to  no  provision  of  the  Coi 
tution  which  the  act  in  question  is  supposed  to  violate, 
violates  none,  imless  it  be  the  first  section  of  the  first  Art 
which  declares  that  the  right  of  acquiring,  possessing, 
protecting  property,  shall  be  inalienable.       And  unless 
Act  operates  to  divest  vested  rights  of  property,  then  it  ij 
violation  of  this  section. 

It  does  not  interfere  with  a  vested  right  in  propertj 
any    respect   whatsoever.      On    the    contrary,    it    confers 
right  u^on  the  person  ousted  to  recover  back  the  land  w 
it  is  determined  by  a  competent  tribunal  that  the  person 
ousted  him  has  no  right  in  the  land  whatsoever.     His  r 
in  the  land  previous  to  the  survey  and  location  may  Im 
have  possession  of  the  whole;  but  it  is  not  until  this  r 
has  ceased  to  exist  that  the  Act  which  we  invoke  has 
operative  effect     A  possession  under  a  claim  of  an  estate 
years,  is  presumptive  evidence  of  an  estate  for  years - 
possession  under  a  claim  of  an  estate  for  life  or  in  fee. 
no   presumption   arises   from  possession   of  a   higher  es 
than  the  possessor  claims.    (Ricord  v.  Williams,  7  Wheat. 
6  Cond.  Eeps.  237.) 

It  is  only  in  like  cases  where  the  presumption  of  title  f 
possession   is  overcome  by  the  circumstances  that   the 
purports  to  have  any  operation. 

This  doctrine  of  presumptions  is  only  a  rule  of  evidei 
and  the  rules  of  evidence  belong  to  the  law  of  the  rem( 
and  are  always  the  subject  of  legislative  oontroL  {Cha/ru 
V.  Northrup^  24  Barb.  129.) 
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iighton,  for  Bespondenta. 

Lt  being  for  two  leagues  within  an  area  including 
uantity,  the  holder  of  the  grant  certainly  was  the 
e  of  an  undivided  two  leagues  of  the  tract  described 
ty  and  entitled  to  the  possession  of  the  entire  tract 
proper  officers  of  the  Government  segregated  and 
the     specific     quantity     granted     from     the     re- 

proposition  not  open  to  controversy,  that  when  one 
lusive  right  to  the  possession  of  lands,  no  right  of 
lx>  the  same  lands  can  exist  in  any  other  person. 
[)  alone  having  the  right  of  possession  in  this  in- 
sults that  Bich  never  had  any  right  to  the  possession, 
igment  in  the  ejectment  suit  establishes  the  fact, 
Ty  as  against  him,  that  he  was  a  bare  trespasser,  hav- 
b  in  the  land  at  all. 

ellant  founds  his  right  to  recover  in  this  action 
rights  claimed  to  be  conferred  upon  him  by 
the  Legislature  entitled  "  An  Act  for  the  better  pro- 
ettlers  on  public  lands  in  this  State,  and  to  secure 
of  parties, in  certain  cases."  This  Act,  it  is  sub- 
unconstitutional  in  this,  that  it  imposes  a  pen- 
3rson  having  a  legal  right  to  the  possession  of  lands, 
(on  protects  his  possession  by  the  aid  of  the  Courts 
tiy  against  wrongdoers  and  trespassers,  in  the  event 
ght  of  possession  shall  at  some  subsequent  time 
Grovemment  of  the  United  States,  thus  attempting 
I  rightful  possession  into  a  wrongful  one ;  in  effect 
I  owner  of  lands  a  trespasser  upon  his  own  prem- 
mferring  rights  recognized  by  law  to  exist  in  one 
er  who  has  intruded  upon  such  rights,  and  in  so 
riolated  not  only  rights  of  property  but  the  law  of 

told  that  the  Act  is  remedial.  A  remedial  statute 
h  provides  a  means  for  the  enforcement  of  a  right 
ress  of  a  wrong.    This  Act  neither  provides  the 
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means  to  enforce  a  right  nor  to  redress  a  wrong.  It  is 
unauthorized  attempt  on  the  part  of  the  L^Islatnre 
infringe  the  rights  of  one  dasd  of  citizens  for  the  benefil 
another.  It  infringes  the  rights  of  property  of  the  holden 
Mexican  grants,  by  depriving  them  of  the  only  thing  wl 
makes  property  worth  having  —  its  use  and  enjoym< 
and;  in  effect,  gives  the  use  and  enjoyment  of  it  to  any  one  ' 
chooses  to  take  possession  of  it.  The  Act  provides  for  tal 
from  one  person  his  property  and  giving  it  to  another.  I 
true  it  does  not  purport  to  transfer  the  fee  of  the  land,  hv 
does  give  to  a  trespasser  and  wrongdoer  the  rents  and  pr< 
of  land  which  belong  to  another,  and  are  as  much  his  p: 
erty  as  the  land  itself.  It  further  gives  to  trespassers  the 
sessory  title  which  the  holder  of  the  grant  acquires  by  vi] 
of  his  prior  rightful  possession,  which  is  a  right  of  prop 
that  has  always  been  recognized,  and  which  indeed  is  the  or 
of  all  rights  of  property.  It  is,  in  one  sense,  a  title;  for 
prior  possessor  is  universally  recognized  as  entitled  to  pre 
and  maintain  his  possession  against  all  the  world  but 
true  owner  —  one  having  a  paramount  title.  It  has  been  o 
held  in  this  country  that  it  is  beyond  the  scope  of  legisla 
power  to  take  the  property  of  one  and  give  it  to  anot 
(Bloodgood  v.  The  Mohawk  and  Hudson  Railroad  Co., 
Wend.  56 ;  BeeJcman  v.  The  Saratoga  and  Schenectady  Ba%l\ 
Co.,  3  Paige,  73.) 

Mrs.    Castro's   title    was    good    against   the   whole   w 
but  the  Government  of  the  United  States.    The  doctrine 
a  State  Legislature  is  possessed  of  aU  power  not  exprc 
withheld  from  it  by  the  Constitution,  has  long  been  o 
turned.     There    are    rights    not    expressly    reserved    to 
people   by    the    Constitution    which    the    Legislature   cai 
impair.     (Billings  v.  HaU,  7  CaL  9,  18;  Laihrop  v.  Mills, 
Cal.  529,  536;  4  Barb.  64,  74;  2  Sold.  358;  15  Barb.  £ 
4  Conn.  209.)     In  Benson  v.  The  Mayor  of  New  York 
Barb.  223,  Mr.  Justice  Barculo  declared  that  the  rigfatf 
persons   did   not   rest   '^  merely  upon   the   Constitution, 
upon  the  great  principles  of  eternal  justice  which  lie  §i 
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L  of  all  free  governments.''  In  Colder  v.  Bull,  3 
it  was  said  l^  Mr,  Justice  Chase:  "I  cannot  sub- 
he  omnipotence  of  a  State  Legislature^  or  that  it  is 
id  without  control,  although  its  authority  should  not 
jly  restrained  by  the  Constitution  or  fundamental 
States."    (See^  also^  Wilkinson  y.  BeUmd,  2  Peters, 


Court — Bhodes,  J.t 

I  Maria  T.  P.  de  Castro,  one  of  the  defendants  in 
L,  commenced  an  action  against  the  present  plaintiff 
y  to  recover  the  possession  of  portions  of  the  Bancho 
e  los  Borregas,  of  which  she  claimed  to  be  the  owner 
-ant  from  the  Mexican  Government,  and  in  1862  she 
judgment,  and  in  1864  was  put  in  possession,  and 
3r  tenants,  the  other  defendants  to  this  action,  have 
)ossession  since  that  time.  The  grant  was  for  two 
thin  the  exterior  lines  of  the  tract  described  in  the 
laining  a  larger  quantity  of  land.  The  title  of  Maria 
3astro  was  confirmed,  and  after  she  was  put  in  pos- 
der  her  Judgment  against  the  present  plaintiff  and 
I  lines  of  her  grant  were  surveyed  and  finally  estab- 
er  the  authority  of  the  United  States,  and  the  grant 
d,  excluded  the  lands  in  controversy  in  this  suit, 
dff  sues  to  recover  the  possession  of  the  lands  from 
was  ejected  under  the  judgment,  and  the  rents  and 
the  lands  from  the  time  of  the  survey  of  the  rancho, 
n  damages  for  alleged  injuries  growing  out  of  the 
[e  seeks  this  remedy  under  the  provisions  of  the  Act 
ntitled  "An  Act  for  the  better  protection  of  settlers 
lands  in  this  State,  and  to  secure  the  rights  of  parties 
cases.*'  (Stata.  1858,  p.  846.) 
t  provides  that  a  person  ousted  from  the  possession 
I  an  action  at  law,  by  a  person  claiming  title  under 
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a  foreign  grant,  which  shall  thereafter  be  rejected,  or  so  locat 
as  Aot  to  include  the  land  recovered,  may  have  his  acti 
against  the  plaintiff  in  the  former  action,  and  the  person 
possession  of  the  land,  to  recover  back  the  possession  of  the  la: 
together  with  the  rents  and  profits  thereof  from  the  time 
was  so  ousted,  and  the  costs  and  damages  sustained  by  reas 
of  the  former  action  of  ejectment  The  ruling  of  the  Court 
sustaining  the  demurrer  to  the  complaint^  raises  the  guesti 
of  the  constitutionality  of  the  Act 

The  grant  in  this  case,  it  was  admitted,  was  in  the  use 
form  of  Mexican  grants  in  California,  and  was  held  by  t 
plaintiff  in  the  former  action,  and  she  did  not  claim  til 
through  any  other  sourca  While  she  was  the  holder  of  tl 
title,  and  prior  to  the  survey  and  segregation  of  the  two  leagi 
called  for  by  the  grants  she  was  entitled  to  the  possession 
the  entire  tract  within  the  exterior  limits  designated  in  t 
grant.  This  was  so  held  in  F&rris  v.  Coover,  10  CaL  689,  a 
affirmed  in  many  subsequent  cases,  among  which  are  Comvo 
V.  Culver,  16  Gal.  423 ;  Riley  v.  Eeisch,  18  CaL  198 ;  Makon 
V.  Van  Winkle,  21  Oal.  562 ;  Carpentier  v.  Thurston,  24  C 
268.  Grants  of  this  character  confer  a  vested  interest  in  t 
specific  quantity  of  land  designated,  and  though  such  title  d( 
not  become  attached  to  any  particular  parcel  of  the  larger  tra 
until  a  survey  of  the  specific  quantity  is  made  by  the  offic< 
of  the  General  Government^  the  grantee,  his  heirs  and  assig 
are  entitled  to  the  possession  of  the  whole  tract  out  of  whi 
the  quantity  granted  is  to  be  taken,  as  against  those  enteri: 
without  title,  until  such  time  as  the  specific  quantity  is  segi 
gated.  This  right  is  not  a  mere  naked  barren  right  of  po8S( 
sion ;  but  as  a  necessary  incident  to  the  right  of  possession,  t 
holder  of  the  grant  is  entitled  to  the  use  and  enjoyment,  ai 
the  rents  and  profits  of  the  land. 

The  present  plaintiff,  anterior  to  the  Government  survc 
was  a  mere  naked  trespasser.  He  held  no  right  in  the  Isti 
and  was  not  authorized  by  any  law  to  make  an  entr?,  ai 
consequently  his  tortious  entry  did  not  entitle  him  to  t 
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or  to  the  rents  and  profits  of  the  land,  of  vest  in 
ght  therein. 

he  survey  is  made  and  the  spedfio  quantity  is  set 
holder  of  the  grants  the  surplus  comprised  within 
>T  boundaries^  becomes  public  land.  It  is  then,  for 
ime,  open  for  settlement  in  the  same  manner  as 
ic  lands  of  the  United  States.  At  this  point  of 
tatute  of  1858,  above  mentioned,  is  invoked  by  the 
LO  had  entered  and  had  afterward  been  oustefd 
idgment  in  favor  of  the  holder  of  the  graiiit,  from 
vhich  by  the  survey  are  excluded  from  the  grant, 
tute  cannot  be  maintained  as  conferring  the  right 
on,  for  the  lands  being  public  lands  of  the  Utiited 
right  to  the  possession  comes  from  the  United 
le.  The  State  can  give  a  right  of  entry  only  where 
as  owner  in  her  own  right,  or  as  the  grantee  of  the 
rovemment.  The  statute  can  be  upheld  only  on 
i  that  it  conserves  the  right  of  possession  already 
iffords  a  remedy  for  its  violation.  But  no  one  wai 
)  the  possession  before  the  survey,  except  those 
ider  the  grant.  The  person  who  entered  upon  th6 
jstility  to  the  grant,  before  the  particular  quantity 
15  segregated  from  the  larger  area,  took  nothing  by 
and  he  had  no  right  therein  to  be  protected  by  the 
le  can  acquire  no  right  therein  until  he  has  entered 
)urchased  the  land  according  to  the  laws  of  the 
ites.  Had  he  remained  in  possession  until  the  sur- 
^antee  could  not  maintain  ejectment  against  him, 
the  survey  being  made  the  grantee's  title  to  the 
pired;  but  the  settler's  right  commenced  when  the 
3  made,  and  had  its  origin  in  the  fact  of  his  posses- 
id  after  that  time.  If  it  is  urged  that  the  grantee 
in  possession  of  the  surplus  lands  of  the  survey  is 
T,  the  answer  is,  that  is  a  matter  between  him  and 
■al  Government;  and  admitting  that  he  is  a  tres- 
it  fact  does  not  make  the  settler's  entry,  which  was 
I  to  the  grantee  when  it  occurred,  ri^tful  by  rela- 
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tion,  and  convert  it  into  a  Bonrce  of  title.  When  it 
admitted  or  found,  that  the  settler  held  no  right  in  the  1 
at  the  time  he  was  ejected  under  the  judgment,  at  the  sui 
the  holder  of  the  grant,  who  was  entitled  to  the  possess 
and  that  the  settler  has  not  subsequently  acquired  any  ri 
therein,  the  conclusion  is  inevitable  —  and  no  process  of 
soning  will  lend  any  strength  to  it  —  that  the  Legislatim 
the  State  has  no  authority  to  empower  him  to  recover 
possession  from  any  one,  and  that  the  Act  in  question,  ii 
far  as  it  purports  to  enable  him  to  recover  the  poesessioi 
uncontitutional  and  void. 

The  provisions  of  the  Act,  authorizing  the  defendant  in 
former  action  to  recover  the  rents  and  profits  of  the  land  f 
the  time  he  was  ousted  under  the  judgment,  are  also  invi 
The  plaintiff  in  that  action  being  entitled  to  the  possessioi 
the  land  from  the  time  of  the  recoveiy  of  the  possession  u] 
the  survey  of  the  rancho,  was  necessarily  entitled  to  the  r( 
and  profits  of  the  land  during  that  period;  and  after  i 
time,  she  and  those  claiming  under  her,  while  in  possess 
are  entitled  to  the  rents  and  profits  until  some  one  sho^ 
better  right  to  the  possession.  It  will  not  be  contended  1 
the  Legislature  has  the  power  to  transfer  the  property  of 
person,  without  his  consent,  to  another;  and  it  makes 
difference  in  this  respect  whether  the  object  is  attemptec 
be  accomplished  directly  or  indirectly.  The  objection  h 
insuperable,  when  the  object  is  attempted  to  be  accomplis 
by  indirection,  as  in  this  case,  by  creating  a  responsibility 
the  use  and  enjoyment  of  the  property,  to  one  who  has 
right  therein. 

The  statute  does  not  seem  to  contemplate  a  recovery 
the  defendant  in  the  former  action  of  the  costs  of  that  ad 
or  of  the  damages  sustained  by  reason  of  the  action,  ex( 
upon  a  recovery  of  the  possession  of  the  land;^  nor  do 
understand  the  plaintiff  to  claim  that  they  are  indepenc 
causes  of  action.  The  statute  is,  that  he  may  have  his  ac 
"  to  recover  back  the  possession  of  any  such  land,  with, 
rents  and  profits  thereof,    *    *    together  with  all  costs 
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e  may  have  sustained  by  reason  of  said  action  of 
as  provided  in  section  two  of  this  Act"  The  lan- 
Mstion  two  also  shows  that  the  '^  costs  and  damages  " 
►ries  to  the  action  to  recover  possession  of  the  land, 
principal  cause  of  action  fails  its  accessories  share 
ate. 

iclusion  is  that  the  Act  is  unconstitutionaL  Mrs. 
1  a  vested  right  to  the  possession  of  the  land,  and 

her  own  use  the  rents  and  profits  thereof,  up  to 
ition  of  the  two  leagues  from  the  larger  area ;  and, 
ossession  at  and  after  that  time,  she  is  presumed  to 
lly  in  possession,  and  to  be  entitled  to  the  rents  and 
til  some  one  shows  a  right  to  the  possession  derived 
Jnited  States;  and  this  al|90  is  a  vested  right  in  her 

better  right  is  shown  in  the  person  who  seeks  to 
e  possession.  A  vested  right  of  property  is  not 
'  a  perfect  right,  but  it  is  enough  that  it  is  valid  as 
e  person  who  seeks  to  divest  it  and  acquire  it  for 
The  statute,  if  upheld,  divests  those  rights  and 
hem  to  those  having  no  legal  claim  to  them.  The 
lently  intended  to  be  secured  by  the  Legislature  — 
lieving  persons  of  the  apparent  hardship  of  being 
)m  lands  that  should  not  be  finally  allotted  to  the 
lough  within  the  exterior  limits  of  the  grant  —  was 
of  accomplishment  without  abrogating  the  rule  of 
;  the  grantee  the  .possession  of  the  whole  rancho  up 
le  when  the  specific  quantity  granted  is  surveyed 
luthority  of  the  General  Qovemment 
nt  affirmed. 


^ 


(' 


L  HASTEN  V.  FREDEKICK  GRITFINO. 

nonsolt  It  proper  If  tbo  pl&lntlff*t  eridence  does  not  tend   to 
e  cause  of  action  set  np  In  the  complaint 

le  complaint  stAtea  tbe  canae  of  action  to  be  ail  asreevtent  of 
idant  to  pay  the  plaintiff  a  eertaln  anm  If  the  plaintiff  procurei  a 
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purchaser  who  will  agree  to  Imy  defendant's  land  at  a  pHee  nai 
evidence  that  the  plaintiff  found  a  purcbaaer  who  agreed  to  buy  If  defenc 
would  lease-  the  land  and  pay  a  stipulated  rent  therefor  for  three  y 
ensuing  the  eony«yance,  does  not  tend  to  make  ont  the  caose ,  of  ac 
stated  In  the  complaint,  and  the  defendant  is  entitled  to  a  nonsuit 

LsoAL  Effbct  of  Bvidbncb. —  In  passing  on  the  legal  effect  of  the  plalnl 
e^dence.  the  examinations  in  -  chief  aro  not  to  be  detached  from  the  c 
examinations. 

Failobb  to  fbovb  Caubb  or  Acnoxi  Btatsdw— If  tho  alleged  cause  <tf 
tion  is  for  services  for  haying  found  a  purchaser  who  agreed  to 
defendant's  laud  at  a  certain  price,  evidence- that  plaintiff  found  a  pei 
who  would  agree  to  buy  It  defendant  would  first  take  a  lesM  for  ti 
years  sad  give  security  for  the  rent,  and  that  defendant  did  not  take 
lease,  but  merely  agreed  to  do  so  and  give  security,  and  that  the  purch 
did  not  accept  of  such  agreement,  does  not  show  that  plaintiff  fonn 
purchaser  who  agreed  to  buy  at  any  price. 

CoHT&iCT  ux  DuPLiCATB. —  If  a  Contract  is  drawn  up  in  duplicate  and  si| 
by  one  party,  and  the  other  takes  both  copies  and  returns  them  the  i 
day  without  signing  either,  and  declines  to  sign  unless  a  new  provisio 
inserted,  the  contract  doeg  not  bind  either  party. 

Appsai.  from  the  District  Oourt,  Fifteenth  Judicial  I 
tricty  City  and  County  oi  San  FranciBoo. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Orey  &  Brandon,  for  Appellant 

Will  it  be  contended,  that  because  the  transfer  of  the  pr 
erty  did  not  take  place,  on  account  of  Griffing  failing  to  ca 
out  one  of  the  terms  of  the  contract,  that^  therefore,  we  hi 
no  claim  i 

The  eases  of  Middleton  v.  Findla,  25  CaL  74,  and  Doty 
Miller,  43  Barb.  629,  we  think,  fully  settle  the  point  tha 
broker  is  entitled  to  his  commissions  when  he  has  placed 
contracting  parties  in  such  a  position  that  .each  can  com 
the  performance,  by  the  other,  of  the  contract  made ;  i 
this  we  conceive  to  be  the  rule  consonant  with  reason  i 
equity.  That  result  was  effected  in  this  caae.  Livings 
should  have  compelled  GrifiBng  to  sell  him  the  property,  i 
give  security  for  the  rait,  or  have  obtained  damages  for 
failure  to  do  so;  and  on  the  other  hand,  Griffing,  by  tend 
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toiy  seearity  and  a  deed  cf  tlie  property,  could 
red  from  Livingitooi  the  pnrefaase  money  men- 

ract  of  sale  Tfas  not  nuule  conditionally  upon 
ing  able  to  give  tatisfactory  seearity,  but  the 
Loh  security  m^bb  one  of  the  terms  of  the  contract^ 
lave  been  enforced  by  Livingston.  The  moiv  faot 
ston  chose  to  forega  and  not  insist  upon  his  daim, 
£ng  was  unable  to  carry  out  that  term  of  his  eon*- 
in  no  way  prejudice  the  rights  of  the  broker, 
y.  FincOa,  26  CaL  74;  Doty  y.  Miller,  43  Barb. 


)oJcSj  for  Bespondeat 

rule  as  to  a  nonsuit  was  laid  down  by  Mr.  Chief 
^age,  in  the  case  of  Stuart  v.  Simpson,  1  Wend, 
is  this:  ^^If  the  evidence  would  not  authorize  a 
1  a  verdict  for  the  plaintiff,  or  the  Court  would  set 
80  found,  as  contrary  to  the  evidence  in  such  case, 
ty  of  the  Court  to  nonsuit  the  plaintiff." 
sufficient  that  there  is  some  evidence  presented  by 
F  upon  which  a  jury  covld  find  a  verdict  It  is  a 
3n  thing  for  a  witness  upon  his  direct  examination 
I  ultimate  fact  which,  if  standing  unexplained, 
orize  the  jury  to  find  a  verdict  for  the  plaintiff; 
the  witness  comes  to  be  cross  examined,  and 
:he  facts  and  circumstances,  it  may  appear  that  the 
ct  stated  by  the  witness  in  his  direct  examination 
roneous  legal  conclusion  on  his  part,  made  quite 

;ract  sued  on  was  an  employment  to  sell  the  prop- 
;  least  sixty-two  thousand  dollars.  Did  plaintiff's 
id  such  a  purchaser!  Griffing  was  always  ready 
^  nay,  anxious,  to  make  a  deed  to  Mr.  Livingston 
dng  sixty-five  thousand  dollars. 

KXXIII.—  8 


Mr.  Livingston 


i 


I 
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was  not  mlling;  he  wanted  something  more.  Living 
never  placed  himself  in  suoh  a  position  that  he  oonld 
compelled  to  perform.  Oriffing  conld  not^  by  tende 
satisfactory  security  and  a  deed  of  the  property,  have  re 
ered  from  Livingston  the  purchase  money  mentioned,  bee 
by  refusing  to  sign  a  contract  to  that  effect,  he  distil 
refused  to  enter  into  any  such  agreement  He  insisted  i 
having  security  satisfactory  to  himself  agreed  upon  bei 
hand. 

(}rey  A  Bmndofi,  in  Reply. 

Could  the  contract  even  be  construed  as  a  proposal  on 
part  of  Griffing,  it  became  a  contract  on  the  parol  accept 
of  Livingston,  "A  written  proposal,  signed  by  the  part 
be  charged,  and  accepted  by  parol  by  the  party  to  whom 
made,  is  a  sufficient  memorandum  to  satisfy  the  Statut 
Frauds."  {Beuss  v.  Picksley,  Eng.  Law  Bep.  1  Ex.  842,  c 
in  American  Law  Beyiew  for  Jan.  1867,  p.  399.) 

By  the  Court,  Shaftbb,  J.: 


This  is  an  action  to  recover  the  sum  of  three  thousand 
lars  for  services  alleged  to  have  been  performed  for 
defendant  by  one  Henry  Leffingwell,  as  broker.  The  plai 
claims  as  assignee  of  LeffingwelL  The  plaintiff  was 
suited  at  the  trial,  and  the  only  question  presented  is  wh( 
the  evidence  put  in  by  the  plaintiff  in  his  opening  tende 
prove  the  cause  of  action  set  up  in  the  complaint.  (Cm 
V.  Dewey,  13  CaL  40.)  We  are  of  the  opinion  that  the 
was  not  supported  by  the  evidence  upon  which  the  plai 
rested,  and  that  the  nonsuit  was  therefore  properly  directc 

First  —  The  complaint  charged  that  the  defendant  pron 
Leffingwell  that  if  he  "  would  procure  a  purchaser  for  cei 
premises  who  would  agree  to  purchase  the  same,  that  he^ 
said  defendant,  would  pay  the  said  Leffingwell,  as  his 
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in  for  procuring  such  pnrehaaery  snch  turn  of  money 
ig  the  8um  of  sixty-two  thouaand  dollars  as  the  pur- 
hoiald  agree  to  pay  for  said  property/'  It  was  further 
that  Leffingwell  did  thereafter  '^  procure  a  purchaser 

property,  who  did  agree  to  purchase  the  same  at  and 

sum  of  sixty-five  thousand  dollars,  gold  coin  of  the 
States;  and  the  said  defendant  did  then  and  there 
;  and  agree  in  writing,  under  his  hand,  to  sell  and 
to  the  purchaser  so  procured  by  the  said  Leffingwell 
said  the  said  premises  before  mentioned.'^ 
^ng  to  these  allegations  Leffingwell  was  to  be  enti- 
Gommissions  in  the  event  of  his  finding  a  person  who 

agree''  to  purchase  the  land  at  a  sum  ezoeeding 
o  thousand  dollars;  the  defendant  being  required  to 
ing  on  his  part  except  to  sell,  or  to .  agree  to  sell  and 
the  land.  The  contract  on  which  the  oqinmissionB 
Bt  was,  in  short,  to  be  land  for  money,  and  money  for 
A^dmitting,  for  the  pres^it,  that  the  evidence  of  the 
:  tended  to  prove  that  the  agreement  between  the 
'  and  Leffingwell  was  set  forth  correctly  in  the  com- 
still  there  was  no  evidence  tending  to  prove  that 
^ell  ever  found  a  party  who  either  agreed,  or  would 
o  pay  anything  in  excess  of  sixty-two  thousand  dol- 

any  sum  whatever,  for  the  land  alone,  as  alleged, 
dence  was,  at  the  most,  that  one  Livingston,  by  Lef- 
's  procurement,  offered  to  pay,  or  to  agree  to  pay, 
e  thousand  dollars  for  the  land,  in  the  event  that  the 
nt  would  lease  the  property  of  him,  Livingston,  for 
ears  ensuing  the  conveyance  and  delivery  of  posses- 
r  the  sum  of  twelve  hundred  dollars  per  month,  pay- 
nthly,  with  satisfactory  guaranty  for  the  payment  of 
:;  and  to  pay  all  taxes  that  might  be  levied  upon  the 
J  during  the  continuance  of  the  term.  However 
ions  the  services  of  Leffingwell  may  have  been  in 
ig  the  purchaser  on  these  terms,  it  is  sufficient  to  say, 

terms  were  radically  different  from  those  upon  which 


< 


•H. 


^ 


5i 


'1 


t  } 


116 


Hasten  V.  Gbjffino. 


OplnlOQ  of  ttk%  Court  —  Shatter,  J. 


the  liability  of  the  defendant  to  pay  commisaions  wi 
to  hinge,  according  to  the  complaint- 
Second —  But  the  plaintiff's  eWdence  not  only  cai] 
of  th©  case  made  in  the  oomplaint^  but  it  also  failed  t 
Hah  that  Lefiingwell  found  a  purehaaer  who  agreed 
the  property  at  siicty-five  thousand  dollars,  or  any  oth 
And  here  it  is  to  be  pemarkerd  that  in  passing  upon  t 
effect  of  the  plaintiff's  evidence^  the  examination  in 
not  to  be  detached  from  the  cross  exaniination  — cert  a 
in  60  far  as  the  latter  may  be  regarded  as  explani 
general  statements  made  by  the  witnesses,  while  in  th 
of  the  party  who  called  them,  involving  conclusions 
on  their  part  Observing  this  precaution,  we  consif 
the  plaintiff's  testimony  went  to  show  that  the  plain 
employed  by  LefBng^^^ell  to  look  out  for  a  purchas 
that  the  plaintiff  had  an  interview  with  Li\ingstoi 
agreed  to  take  the  land  at  sixty-five  thousand  dollars.' 
ing  settled  the  terms  of  sale  and  purchase  by  parol, 
proceeded  to  reduce  the  contract  to  writing  so  as  to 
binding  upon  Griffing  under  the  Statute  of  Frandf 
contract  was  drawn  in  two  parts,  one  to  be  signed 
defendant,  and  the  other  by  Livingston,  One  pi 
actually  signed  by  Griffing,  and  was  handed  by  Mj 
Livingston,  together  with  the  coimterpart,  for  Livi 
signature.  Livingston  kept  the  papers  over  night  in  1 
and,  without  having  signed  either  the  original  or  com 
returned  both  to  Hasten  the  next  day,  with  the  dec 
that  "  his  lawyer  had  fjold  him  not  to  give  a  contraci 
got  a  lease."  This  declaration,  accompaniGd  as  it  wj 
return  of  the  papers  unsigned  by  Livingston,  araouni 
refusal  on  his  part  to  buy  the  land  on  the  tx^rms  raenti 
the  paper  to  which  the  defc^idant,  by  his  signature,  h 
mitted  himself.  That  memorandum  did  not  conl 
that  GrifHng  should  take  a  lease  from  the  **  pnrcha 
the  property  in  advance  of  a  contract  to  purchase; 
before  any  person  had  taken  on  the  cliaracter  of  pu 
By  the  memorandum  Griffing  simply  agreed  to  take 
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years  of  Livingston^  and  to  give  him  satififactoiy 
for  the  payment  of  the  rent,  as  a  part  of  the  oonsid- 
f  an  f n  prewnit  agreement  on  Livingston's  part  to 
But  Livingstoni  under  the  advice  of  counsel^ 
0  agree  to  buy  in  consideration  of  an  agreement  on 
part  to  lease  and  to  secure.  Over  and  beyond  such 
t,  Livingston  would  not  stipulate  to  buy,  except  on 
it  Gri£Sng  should  first  actually  take  a  lease  and  fur- 
sf actory  security  for  the  payment  of  the  rent  An 
t  to  take  a  lease  of  property  and  to 'furnish  satisfao- 
rity  for  the  payment  of  rent  is  <me  thing,  and  the 
dug  of  a  lease  accompanied  with  an  actual  furnish- 
mrity  for  the  payment  of  rent  is  another  and  entirely 
hing.  It  is  clear  that  the  minds  of  parties  never 
le  note  in  writing,  signed  by  the  defendant,  would 
ad  him  if  Livingston  had  accepted  its  terms  as  they 
;  but  instead  of  accepting  he  declined  them,  and 
ipon  a  new  provision  as  a  sine  qua  nan,  to  which  tba 
t  never  assented  in  writing  nor  otherwises 
ent  affirmed. 

tstiee  Shodxs  did  not  espreaa  an  opinion. 


B. 


HAMER  V.  EDMTJKD  HATHAWAY 
JOSEPH  A.  MAHEW. 
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V  DAXAons. —  Thf  rnio  Is,  when  tht  property  eonyerted  has  a 
line,  the  measnre  of  damages  Is  that  yalne,  with  legal  interest  frosi 
M  of  eodTersHm.  V^vi  tht  raHie  Is  fluetnattoff,  the  plaintiff  may 
the  highest  market  TSlne  at  the  time  of  the  eoBTsnlon,  or  at  ani 
terwards. 

Valuation. —  The  market  valne  of  property  unlawfully  taken,  as  a 
e  of  damages  for  the  conTemioii,  is  to  he  ascertained  at  the  plaee  of 
Ion. 

f  Tboteh. —  In  an  action  for  the  unlawful  taking  of  personal  prop* 
rterest  is  to  he  allowed  as  a  matter  of  legal  right  from  the  time  al 
the  TSluo  Is  estiipated.  .    , 
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Argument  for  Defendant. 


Appeax  from  the  District  Court,  Third  Judicial  Distri 
County  of  Alameda. 

Hathaway,  on  the  19th  day  of  June,  1863,  commenced  ; 
action  against  Hamer  and  one  Millard  to  recover  possessi 
of  one  hundred  tons  of  hay;  and  having  given  the  necessa 
bonds,  and  his  attorney  having  made  the  required  order,  t 
Sheriff  took  the  hay  from  Millard  and  delivered  it  to  Hatl 
way.  Hathaway  did  not  prosecute  his  action,  but  on  the  2! 
of  February,  1865,  dismissed  it  Hathaway  converted  t 
hay  to  his  own  use,  and  Hamer  brought  this  action  to  recov 
its  value.  The  maximum  value  of  the  hay  per  tan,  betwei 
the  time  of  conversion  and  commencement  of  this  action,  w 
twenty  dollars;  this  was  January  1st,  1864. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

TompJcins  <S  Crane,  for  Plaintiff,  argued  that  in  an  action 
trespass  for  taking  and  oanverting  personal  property  of 
fluctuating  value,  the  plaintiff  is  entitled  to  the  highest  mt 
ket  value  of  such  property  at  any  time  between  the  takii 
and  trial;  and  cited  Greenleafs  Ev.,  Sees.  263-4,  276;  Cc 
telyou  V.  Lansing,  2  Caine's  Cases,  200 ;  Com.  Bank  of  Buff  a 
V.  Kortright,  22  Wend.  348;  9  Cow.  897;  20  Wend.  90;  We 
V.  Wentworth  et  al.,  3  Cow.  82 ;  Clark  v.  Pinney,  7  Cow.  88: 
6  Johns.  168;  10  Id.  287;  7  Cow.  95;  8  Wend.  505;  Wikc 
V.  Mathews,  24  Barb.  295 ;  Johnson  v.  Marshall,  34  Ala.  62! 
Farwell  v.  Price,  80  Miss.  687 ;  Reitenhauge  v.  Ludwick,  i 
Penn.  131 ;  Eain  v.  Little,  28  Ala.  236;  Douglass  v.  Kraft, 
CaL  562 ;  Bingold  v.  Livingston,  1  CaL  108. 


Crane  <6  Boyd,  for  Defendant,  argued  that  in  an  action  lil 
the  one  at  bar,  which  under  the  old  system  would  have  bee 
designated  as  trespass  de  bonis  asportatis,  the  rule  of  damaj 
was  and  is,  invariably,  the  value  of  the  article  taken  at  tl 
time  and  place  of  the  taking,  with  legal  interest  up  to  tl 
time  of  the  trial;  and  cited  Sedgwick  cm  Damages,  481; 
Greenleafs  Ev,,  Sea  276;  Brannin  v.  Johnson,  19  Maio 
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Ing  V.  Longfellow,  26  Maine,  806;  Pacific  Int.  Co. 
1  Baldwin'g  0.  C.  Kejps.  188;  Bose  v.  Story,  1  Barr, 
iam  V.  Jenkins,  3  Sandf.  614;  Camphell  v. 
,  26  Barb.  648;  King  y.  Orser,  4  Duer,  431; 
)wen,  11  Cal.  22;  Doraey  v.  Manlove,  14  Cal.  554; 
J  V.  Scmnell,  18  Cal.  315;  Dexter  v.  Pough,  18 
lassin  t.  Marshall,  18  CaL  689;  jS^eltlen  v.  Cashman, 


3oTirt,  Rhodes,  J.: 

or  the  unlawful  taking  and  conversion  of  a  lot  of 
hay  was  in  Alameda  County  when  taken  by  the 
but  was  afterwards  transported  to  San  Francisco, 
ntiffs  position  is  that  he  is  entitled  to  recover  the 
rket  value  of  the  hay  between  the  time  of  taking 
iai;  and  that  as  it  was  taken  to  San  Francisco,  he 
to  the  highest  market  value  at  that  place.  Tlie 
I  position  is  that  the  plaintiff  is  entitled  only  to  its 
ae  at  the  time  and  place  it  was  taken.  The  Court 
either  rule,  but  in  finding  the  damages  adopted  a 
jtween  the  two.  It  was  found  that  the  value  fluc- 
m  ten  to  twenty  dollars  per  ton,  and  in  the 
isco  market  might  have  been  sold  at  one  time  for 
to  thirty  dollars  per  ton;  and  damages  were 
t  the  rate  of  fifteen  dollars  per  ton.     Both  parties 

aot  an  open  question  in  this  State.  In  Douglass  v. 
Dal.  562,  the  Court  say:  "The  rule  is,  when  the 
mverted  has  a  fixed  value,  the  measure  of  damages 
le,  with  legal  interest  from  the  time  of  conversion ; 
^alue  is  fluctuating,  the  plaintiff  may  recover  the 
rket  value  at  the  time  of  the  conversion,  or  at  any 
vards."  In  support  of  the  rule,  the  Court  seem  to 
he  authority  of  Mercer  v.  Jones,  8  Camp.  477 ;  and 
r.  Lansing,  2  Cai.  Cas.  200.  There  are  many  other 
BUBtain  diat  doctrine^  among  which  may  be  men- 
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tioned  Shepherd  v.  Johnsra,  2  East,  211;  Fisher  ▼.  Prim 
Burr.  1,363;  West  v.  Beach,  8  Cow.  82;  Clark  v.  Pinm 
Cow.  681;  Bank  of  Buffalo  v.  Eortright,  22  Wend.  348; 
son  V.  Mathews,  24  Barb.  296 ;  and  Ooulet  v.  A^seZer^  22  B 
225.  The  authorities  are  far  from  tinifonn  on  this  ques 
and  indeed  there  is  a  very  formidable  array  holding  tlu 
case  of  a  wrongful  conversion  tiie  dami^;e8  should  be  estim 
as  at  that  time. 

It  is  of  far  more  importance  that  the  rule  should  be  cerl 
than  that  it  should  be  entirely  beyond  question  on  princi 
and  we  are  far  from  thinking  that  the  arg5^nent  in  favo 
the  rule  adopted  in  Douglass  v.  Kraft,  is  less  forcible  or  a 
factory  than  that  in  support  of  the  rule  contended  for  by 
defendant.  The  consideration  that  it  ought  not  to  be  in 
power  of  the  wrong  doer  to  compel  the  owner  of  propert 
accept  the  prices  that  may  be  current  at  a  time  when  the  o\ 
does  not  wish  to  sell,  outweighs  most  of  the  reasons  that 
urged  in  support  of  the  rule,  that  the  value  at  the  time  of 
conversion  is  the  measure  of  damages.  Some  qualificatioi 
the  rule  may  be  found  necessary  when  there  has  been  an 
reasonable  delay  in  bringing  suit,  or  under  certain  special 
cumstanc^,  which  do  not  exist  in  the  present  case,  but  we 
content  to  follow  the  general  rule  announced  in  Dotij 
V.  Kraft. 

The  market  value  is  to  be  ascertained  at  the  place  of  the 
version.    All  the  authorities  so  hold. 

Interest  is  to  be  allowed,  as  a  matter  of  legal  right,  from 
time  at  which  the  value  is  estimated. 

The  cause  is  remanded  with  direction  to  enter  judgment 
the  plaintiff,  for  two  thousand  dollars,  with  interest  from 
first  of  January,  1864, 
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EE  WORMOTJTH  v.  THEODORE  H.  HATCH 
AOT  RICHARD  M.  BRANDON. 

Limitations. —  An    aetloti   eannot   be   maintained   to   enforce   a 

SlTen  to  secure  a  note,  If  at  the  time  the  action  !■  commenced  id  ore 
r  years  have  trapspired  since  the  note  fell  doe,  and  this  fact  ap- 
the  face  of  the  complaint,  or  the  Statute  of  Limitations  Is  plen^i^d. 
mplatnt   containing   such    a   statement   of   facts   shows    opoti    Its 

the  note  was  outlawed,  and  in  case  of  the  submission  of  such  a 
1  the  pleadings,  judgment  was  properly  rendered  for  defendants. 
Third  Pabtt.' — Where  the  obligation,  with  which  It  Is  sfjti^^t 
defendants  personally,  arises  out  of  an  alleged  promise  given  by 
¥.  and  A.  Blder,  of  whom  they  bought  the  land  mortgsged  by  Vang' 
lalntlff,  that  they  would  pay  a  portion  of  the  purchase  money,  etinal 
mount  due  or  to  grow  doe  upon  the  note  given  by  Pangtiara  to 
ind  secured  by  said  mortgage,  this  Is  not  a  promise  to  pay  th^  d«fat 
T,  nor  to  pay  the  Pangburn  note,  but  an  original  promise  by  them 
ders,  to  pay  their  own  debt  to  them,  by  paying  a  certain  amount  of 

plaintiff.    If  such  promise  was  giTen,  plaintiff  could  recover  upon 

party  beneficially  interested. 
BN  FOCNDSD  UPON  Pbomisi  TO  Thibd  Pastt. —  If,  In  coDoectlou 
1  promise  by  defendants  to  the  Elders  to  pay  to  plaintiff  the  amc^tmt 
ingbum  note  as  part  of  the  purchase  price  of  the  land  bought  by 
Mid  Blders,  they  further  agreed  with  the  Elders  that  the  morti>ns:«, 
Pangburn  to  plaintiff  upon  said  land  to  secure  the  payment  of  eaid 
uld  remain  a  lien  thereon  as  security  for  defendants*  said  promise, 
might,  as  the  party  beneficially  Interested,  enforce  such  agreement 
upon  said  land.  In  such  a  caae,  the  right  of  action  is  not  upon  the 
I  mortgage,  but  upon  said  promises;  but  as  the  averments  of  plaint- 
plaint  setting  up  said  promises  are  both  denied  by  defendanti  Jn 
wer,  and  as  the  cause  was  submitted  without  proof,  offered  or  re^ 
pon  them,  judgment  was  properly  rendered  for  defendants. 

US10N8    AHD    ElVIDaNCl    SH    PLEAOINO,    NOT    I88UABLN    FACTa. —  Tbe 

:  In  the  complaint  "that  defendants  took  the  land  subject  to  the 
1  mortgage,'*  la  but  conclusion  of  law,  and  defendants  might  safely 
traverse  It. 

00,  the  avermeath  la  complaint  that  the  defendants  paid  tntereBt 
le  to  plaintiff  on  the  Pangburn  note,  and  that  they  have  alwny;^  nd* 
leir  liability  to  pay  ft  and  the  principal  also,  etc.,  are  at  the  most 
nee  to  prove  the  original  undertaking  of  the  defendants  upon  «v^hlch 
n  la  baaed,  and  as  averments  of  evidence*  and  not  of  facta,  the  de». 

were  not  obliged  to  traverse  them. 

should  It  be  considered  that  these  avermenta  bear  upon  the 
>f  Limitations,  relied  upon  as  a  defence  to  the  action,  they  arf^  all 
imoe  of  the  statute. avoidance  of  the  bar,  except  tbe  allegation  that 
fendants  have  always  admitted  their  liability  to  pay  tiia  pHncJpal 
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and  Interest  on  tbe  Pangburn  note  and  mortgase.**  Thia  allegattoa  ■ 
perhaps,  suffice  to  remoTe  the  bar,  did  It  not  afllnnatlTalj  appear  oo 
face  of  the  complaint  that  the  defendants  were  nsTor,  in  tmeU  liable 
the  note,  hence  no  traverse  of  these  allegations  bj  dafendants  was  ascai 


Appeal  from  the  District  Court,  Twelfth  Judicial  Diat 
City  and  County  of  San  Francisco. 

This  action  was  commenced  in  said  Court  February 
1866. 

The  plaintiflP  avers,  substantially,  in  complaint,  (in  addi 
to  the  facts  stated  in  the  opinion  of  the  Court,)  that  W. 
A.  Elder  became,  by  several  conveyances  to  each,  the 
chasers  of  the  property  described  in  the  Pangbum  mort| 
on  and  before  September  7th,  1862;  that  a  part  of  the 
sideration    of    said    purchase    by,    and    conveyance    to, 
Elders,  was  the  amount  due  and  to  grow  due  on  the  Pj 
bum  note  and  mortgage,  and  that  said  property  was  tc 
held  under  said  mortgage  as  a  lien  and  security  for  the  ] 
incnt  of  said  sums;  and  that,  until  the  conveyance  of 
property   to   defendants,    said   Elders   paid   to   plaintiff 
accruing  interest  upon  said  note,  and   admitted  to  plai] 
their  liability  for  the  same  and  the  principal  sum  of  the  nop 

The  plaintiff  further  alleges  "  that  on  the  17th  of  No\ 
ber,  1864,  the  said  Elders,  for  the  consideration  of  the  i 
of  two  thousand  two  hundred  dollars,  therein  expres 
sold,  and  by  their  deed  of  conveyance  conveyed  the 
premises  in  fee,  and  all  their  right,  title,  and  interest  thei 
to  the  said  defendants,  subject  to  the  said  mortgage  and 
amount  then  due  thereon,  and  that  the  amount  then  due 
principal  and  interest  thereon  did  make  and  form  a  par 
the  consideration  money  and  purchase'  price  for  the  said 
mentioned  sale  of  the  said  premises,  and  after  the  payn 
of  the  said  sum  of  two  thousand  two  hundred  dol 
expressed  in  said  deed  of  conveyance  by  the  said  defend 
to  the  said  Elders;  and  upon  the  like  information  and  b< 
this  plaintiff  charges  that  it  was  then  and  there  agreed 
part  of  the  said  piirchaae  price  upon  such  sale  and  oon 
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;  the  said  defendants  should  and  were  bo.ad  to  pay 
nt  then  due  and  theireafter  to  grow  due  upon  the 
ument  and  mortgage^  to  the  said  plaintiff,  fuid  that 

to  be  held  as  security,  and  the  mortgage  to  remain 
upon  the  said  premises  for  the  payment  of  tlie  said 
[)  due  for  principal  and  interest  upon  the  said  in- 
and  mortgage, 
his  plaintiff  further  shows  that  after  the  said  prem- 

so  conveyed  to  the  said  defendants,  they,  the  said 
s,  paid  aU  the  interest  which  was  then  due  upon  the 
ument,  and  have  regularly  paid  the  interest  which 
become  due  thereon,  including  the  month  of  January, 
:  that  the  said  defendants  have  always  admitted  their 
0  pay  the  said  interest  so  due  thereon  and  the  prin- 

of  the  said  instrument  and  mortgage.'^ 
ayer  of  the  complaint  demands  that  the  Court  will 
the  amount  due  plaintiff  on  said  note  and  for  costs 
nd  decree  the  sale  of  said  mortgaged  property;  and 
ent  to  plaintiff,  out  of  the  proceeds  of  said  sale,  of 
mount  found  due,  and  his  costa  of  said  sale,  and  for 
Mel. 

ants,  in  answer,  denied  all  the  foregoing  facts,  and 
le  Statute  of  Limitations  in  bar  of  the  action. 

trial  of  this  cause,  the  note  and  mortgage  described 
nplaint  were  put  in  evidence,  which  was  all  the  evi- 
red  by  either  party.  And  the  cause  having  been  sub- 
-^n  the  pleadings,  a  judgment  was  rendered  and  en* 
avor  of  the  defendants.  Plaintiff  appealed, 
ler  facts  are  stated  in  the  opinion  of  the  Oourb 
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teynolds,  for  Appellant* 


n  of  the  mortgage  was  continued  by  the  agreements 
?veral  purchasers  from  the  first  purchaser  to  the 
8.  The  several  purchases  were  each  made  subject 
ortgage,  and  the  amount  thereof  constituted  a  part 
laideration  and  purchase  price.    The  purchaser  thus 
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gage  of  Pangbum  are  oonoemed,  they  are  barred  by  th 
Statute  of  Limitations  as  against  him,  and  these  defendani 
have  the  right  to  plead  the  statute.  (Lord  v.  Morris,  18  Ca 
484;  McCarthy  v.  White,  21  CaL  601;  Law  v-  All&ny  2 
Cal.  141 ;  Lent  v.  Shear,  25  Cal.  861.)  The  payment  of  intei 
est  on  a  note  does  not  renew  a  note  or  mortgage;  the  acknow] 
edgment  must  be  in  ^writing.  (Fairhanks  v.  DoAvson,  9  Cal 
89;  Barron  v.  Kennedy,  17  Cal.  574;  Pena  v.  Vance,  2: 
Cal.  142;  Eeirdin  v,  Castro,  22  CaL  100  j  Leni  v.  MorrHi 
25  CaL  498.) 

By  the  Court,  Shafteb^  J.: 

In  foreclosure.  It  is  chai*ged  in  the  complaint  that  on< 
Pangbum  and  wife  executed  on  the  29th  of  February,  1860 
a  mortgage  to  the  plaintiff  to  secure  Pangbum's  note  of  tha 
date  for  the  sum  of  three  thousand  eight  hundred  dollars 
with  interest,  payable  to  the  plaintiff  or  order  in  six  month 
after  date.  That  the  title  to  the  land  passed  through  a  seric 
of  conveyances  from  Pangbum  to  the  defendants,  the  titi 
vesting  in  them  on  the  17th  of  November,  1864,  one  and  on 
half  months  after  the  note  was  barred.  Should  it  be  consid 
ered  that  this  Pangbum  mortgage  is  the  one  for  the  fore 
closure  of  which  the  action  is  brought,  the  action  canno 
be  maintained,  for  not  only  is  the  Statute  of  Limitation 
specially  pleaded,  but  the  fact  that  the  mortgage  note  wa 
outlawed  at  the  commencement  of  the  action  is  apparent  oi 
the  face  of  the  complaint  There  is  no  averment  that  th 
note  was  ever  renewed  by  Pangbum,  who  alone  could  rene^ 
it  by  legal  possibility,  nor  is  there  any  other  fact  averre 
bringing  the  securities  within  any  exception  of  the  statute 
Therefore,  should  the  plaintiff's  case,  as  presented  in  th 
complaint,  be  considered  as  based  upon  those  securities,  it  i 
obvious  that  on  the  pleadings,  and  it  was  on  them  the  cas 
was  submitted,  judgment  was  properly  entered  for  the  defenc 
ants. 

But  we  consider  that  the  action  is  not  baaed  upon  th 
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i  note  and  mortgage.  Hiom  BeeuiitieB  are  stated 
nplaint  as  matters  forming  a  part  of  the  history  of  a 
ransaction  rather  than  as  matters  of  essential  arer- 
?he  defendants  are  not  connected  with  the  note, 
ly  even^  by  an  allegation  that  they  undertook  to  pay 

debt  of  another.  On  the  contrary^  the  obligation 
th  it  is  sought  to  affect  them  personally  i^  an  alleged 
fiven  by  them  to  W.  and  A.  Elder,  of  wbom  they 
]e  land,  that  they  wonkt  pay  to  the  plaintiff  a  por^ 
he  purchase  money  equal  to  the  amount  due  or  to 

upon  the  Pangbum  note.  Such  poromise,  if  given, 
in  undertaking  on  the  part  of  the  defendants  to  pay 
of  Pangbum,  but  a  new  and  original  promise  by 
he  Elders  to  pay  their  CFwn  debt  to  them  by  paying 
amount  of  money  to  the  plaintiff.  If  such  promise 
ct  given,  the  plaintiff  eoiuld  sue  upon  it  as  Uie  party 
ly  interested.  (Prac  Act,  Sec.  4;  Baker  v.  Bartol, 
1.)  To  this  contract  Pangbum  was  an  entire  stran-* 
(  mortgage  had  no  relation  to  it,  nor  had  his  note, 

the  amount  due.  upon  it  was  made  the  measure  of 
to  be  paid  by  the  defendants  to  the  plaintiff  in  part 
n  of  their  private  indebtedness  to  the  Elders.  Nor 
note  enter  into  the  consideration  of  the  defendants^ 
ng;  that  consideration  lay  altogether  in  the  sale 
eyance  of  the  lands  by  the  Elders  to  the  defendants, 
eging  the  new  and  original  promise  of  the  defendants 
immediate  grantors,  it  is  averred  that  it  was  further 
f  the  defendants  that  the  Pangbum  mortgage  should 

lien  upon  the  premises  as  security  for  the  defend- 
mise.  If  this  is  not  the  case  intended  to  bo  made, 
must  be  upon  the  Pangbum  note  and  mortgage, 
x)nsidered  and  disposed  of.  But  under  this  second 
le  vital  averments  are  the  promise  of  the  defendants 
Iders,  binding  themselves  personally,  and  the  agree- 
bjecting  the  land  to  a  lien  as  collateral  to  that 
Both   averments   were  denied.     The  burden   of 
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proof  was  on  the  plaintiff^  and  he  submitted  his  case  witl 
putting  in  any  evidence  on  the  points  so  put  in  issue. 

It  is  suggested  in  the  argoment  that  the  complaint  maj 
considered  as  averring  that  the  lands  were  conveyed  by 
Elders  to  the  defendants  in  trust  that  they  woidd  pay  a 
tain  portion  of  the  purchase  money  to  the  plaintiff.  Pasi 
the  question  of  whether  any  such  construction  can  be  claL 
for  the  complaint^  it  is  apparent  that  the  trust  cannot 
wrought  out  except  by  putting  to  use  the  original  agreen 
of  the  defendants  in  its  bearing  upcm  themselves  m  person 
and  upon  the  land  in  rem.  But  that  agreement  having  I 
put  in  issue  in  both  of  its  branches^  it  behooved  the  plaii 
to  prove  it  in  both.    He  proved  it  in  neither. 

It  is  said  that  the  complaint  charges  that  the  defend 
took  the  land  *^  subject  to  the  mortgage.^  But  the  f afluri 
deny  the  averment  cannot  avail  the  plaintiff.  The  avem 
is  but  a  conclusion  of  law — drawn  by  the  pleader  —  and 
parently  from  the  previous  averment  that  the  mortgage 
duly  recorded  on  the  day  it  bears  date.  But  at  all  events 
averment  is  but  a  conclusion  of  law,  and  the  defendants  mi 
safely  omit  to  traverse  it. 

Further,  the  allegations  that  the  defendants  paid  into 
for  a  time  to  the  plaintiff  on  the  Pangbum  note  by  chc 
drawn  therefor,  and  that  they  have  always  admitted  tl 
liability  to  pay  it  and  the  principal  also,  and  that  the  def( 
ants  indorsed  the  payments  of  interest  upon  the  note 
took  receipts  therefor  and  made  entries  in  their  books  of  s 
payments,  are  at  the  most  but  evidence  to  prove  the  orig 
undertakings  of  the  defendants  upon  which  the  action 
based;  and  as  averments  of  evidence  and  not  of  facts, 
defendants  were  not  obliged  to  respond  to  them.  (Moon 
Murdoch,  26  Cal.  615 ;  Cmfield  v.  Tobias,  21  Cal.  849 ;  Rai 
illai  V.  Rene,  82  Cal.  460.)  But  should  it  be  considered  t 
these  averments  bear  upon  the  Statute  of  Limitations  rel 
upon  as  a  defence  to  the  action  in  the  first  aspect  under  w\ 
we  have  treated  it,  they  are  all  mere  evidence  of  the  stal 
avoidance  of  the  bar,  except  the  allegation  that  '^  the  defc 
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B  always  admitted  their  liability  to  pay  the  principal 
mat  due  on  ^e  [Pangbam]  note  «tid  mortgage." 
^tion  mighty  perhape,  anffice  to  remove  the  bar,  did 
)pear  afflrmativefy  on  the  face  of  the  complaint  that 
idants  were  neyer  in  fact  liable  upon  the  note.  They 
make  it,  they  nefer  indoiaed  it,  they  never  gaaran- 
lor  promised  collaterally  to  pay  it  The  ^y  liability 
efendants  which  the  complaint  disdoses  springs  f rcmi 
nal  prcmiiae  to  the  Elders,  and  all  other  grounds  are 
ly  eocduded.  Furthermore^  it  is  obvious  that  the 
admissimi  by  the  defendants  of  a  liability  on  the 
n  note,  goes  very  dearly  to  an  assumption  by  diem 
mise  made  by  another,  rather  than  to  the  renewal  ol 
B  by  themselves,  as  previously  aigued. 
lent  affirmed. 

DStioe  Bhodm  did  not  esprsss  an  oidnios. 


X8  MTNTTJRN  w.  THOMAS  R  BAYLT8,  JOS 
CUTTER,  DAVID  SULLIVAN,  ard  HUGH  a 


PiwaMAHCi  OP  Air  iHOflmrm  Ooictiacv.p— A  OMurt  wfn  not  t^ 

to  enforce  the  gpedfle  performance  of  a  eontract  In  writing  relatlair  to 

wbert  the  terma  of  the  Inatmment  are  ao  vasne  and  todeflnlto  that  It 

oaelble  to  ascertain  what  the  contract  really  la. 

OF  JODOMBNT. —  If  ooly   ono  of  two  defendants  appeal,   the  Jndf* 

Biay  be  roTersed  aa  to  him,  and  allowed  to  stand  aa  to  the  defendant 

^pealhiff. 

LL  from  Ae  District  Court,  Seveutli  Judicial  Distrioti 
County. 

efendants,  except  Hugh  S.  May,  appealed, 

tlier  facts  are  stated  in  tiie  opinion  of  the  Court; 

.  ZZXIIL— • 


i 


I 


r 


130 


MlNTUKE^   V.   BATUiEU 


[Sup,  C 


Argament  for  AppetlaaU. 


Campbell,  Fox  S  CamfibeU,  far  Appellanti. 

This  contract  is  too  indefinite  and  uncertain;  possess 
none  of  the  essential  elements  of  a  co&tract;  is  wanting 
muluality,  and  the  specific  perfonnance  thereof  cannot  thei 
fore  be  enforced  by  a  Oourt  of  equity.  We  do  not  dispu 
the  general  proposition  that  Courts  of  equity  have  the  pow 
to  construe  contracts  where  they  are  ambiguous,  or  whe 
words  of  two  or  more  different  meanings  have  been  used;  ti 
Court  may  determine  what  meaning  shall  be  given  to  the 
in  the  particular  case  under  consideration,  and  for  that  pn 
pose  will  be  governed  to  a  oQnsiderd)le.  extent  by  what  tl 
parties  understood  and  intended  at  the  time  of  making  tl 
contract  But  if  there  is  no  contract,  even  if  the  Court  sh] 
be  satisfied  that  the  parties  intended  to  have  made  one,  it  h 
no  power  to  make  one  for  them.  (1  Parsons  on  Con.  85: 
lb.  873 ;  Story's  Eq.  Jur.  767 ;  Ddlzell  v.  Crawford^  1  Pai 
Select  Eq.  Cases,  37;  Parrish  v.  Koons,  lb.  94,  96.) 

The  plaintiff  has  an  ample  remedy  at  law,  and  sped: 
performance  should  not  therefore  be  decreed. .  If  anythii 
can  be  assumed  from  this  paper,  it  is  that  the  value  of  t 
property  in  c(Hisideration  is  seven  hundited  and  fifty  doUai 
There  had  been  no  part  performance  of  the  alleged  agn 
ment,  no  possession  given,  no  payment  made,  nothing  do: 
to  give  the  plaintiff  any  equities,  except  such  as  might  grc 
out  of  the  naked  fact  of  having  made  that  paper.  There 
no  averment  in  the  complaint,  nor  any  proof  upon  the  trii 
that  there  was  anything  peculiar  about  the  property  giving 
any  value  for  any  purpose  beyond  its  market  price;  and  i 
averment  of  insolvency  or  inability  of  vendor  to  respond 
damages,  nor  of  inadequacy  of  relief  at  law.  The  groin 
upon  which  this  kind  of  relief  is  usually  granted  is,  that 
the  particular  case  damages  at  law  may  not  afford  adequa 
relief.  (Story's  Eq.  Jur.,  Sec  719  and  note;  lb.  742,  74i 
Cudd  V.  Butter,  1  P.  Will.  570;  Nuthrown  v.  Thornton,  : 
Ves.  169;  White  v.  Fratt,  18  CaL  628;  Duff  v.  FuhoTs  : 
CaL  881.) 
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Lloyd,  for  Beepondent 

Tact  embraces  all  the  essential  elements  of  a  valid 
parties,  consent,  consideration,  and  subject  matter, 
bat  parties  is  this  agreement  or  contract  made  and 
0  f  Between  Hugh  S.  May,  party  of  the  first  part, 
^s  Mintum,  party  of  the  second  part  What  do 
is  —  ^'This  agreement,  made  and  entered  into,'* 
it  Do  they  not  mean  the  meeting  and  agreement 
ds  of  the  parties  by  whom  they  are  used,  upon  the 
{  that  immediately  follow  in  relation  to  the  subject 
jcifically  mentioned  and  described?  What  are 
lations?  Ist  That  in  consideration  of  seven  hun- 
ifty  dollars,  etc,  payable  in  notes  of  three  hundred 
y-five  dollars  each,  etc.,  to  be  executed  and  deliv- 
^ay's  executing  and  delivering  a  deed,  etc  Now, 
ire  these  notes  to  be  made,  and  to  whom  delivered  ? 
but  two  parties  to  the  agreement  —  May  and  Min- 
arly,  the  notes  are  not  to  be  executed  by  May,  for 
nt  it  is  to  him  they  are  to  be  delivered  upon  his 
Jie  deed.  If  not  by  May,  then  they  must  be  made 
red  by  Mintum,  the  other  party  to  the  agreement, 
ite  any  other  sense  to  the  l^guage  used,  would 
3  absurd  conclusion  that  the  notes  are  to  be  made 
erson  not  a  party  to  the  agreement  or  in  any  man- 
thereby.  {Richards  v.  Edich,  17  Barb.  263 ;  Barton 
\,  6  HiH,  258;  Pordage  v.  Cole,  1  Saund,  819  h; 
^hesseldine,  11  Ohio,  109;  Bird  v.  Richardson,  8 
;  Atwood  V.  Cobb,  16  Pick.  227.) 

CJourt,  Sawteb,  J.i 

intiff  and  defendant  Hu^  S.  May  executed  an  in-, 
n  writing  in  the  following  terms: 

igreement  made  and  entered  into  this  28d  day  of 
>,  between  Hugh  S.  May  of  the  County  of  Sonoma, 
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State  of  California,  party  of  the  first  part,  and  Charles  1 
turn,  of  the  City  of  San  Francisco  and  State  of  Califor: 
partj  of  the  second  part,  witnesseth:  That  for  and  in  con 
eration  of  the  sum  of  $750,  gold  coin  of  the  United  States 
America,  payable  in  notes  of  $375  each,  said  notes  to 
drawn  payable  in  three  or  four  months  after  date,  said  m 
all  to  be  executed  and  delivered  on  Hu^  S.  May  mak 
executing  and  delivering  a  good  and  sufficient  deed  of  < 
veyance  for  all  the  water  front  property  on  what  is  knowi 
the  old  Italian  Garden  property,  including  all  the  land  Ij 
between  the  present  traveled  country  road  and  Petali 
Creek,  including  the  present  wharf  and  wharf  francb 
together  with  all  improvements  thereon  situated.  Said  1 
hereby  intended  to  be  conveyed  is  all  of  the  frontage  Ij 
on  Petaluma  Creek  and  in  front  of  the  property  now  be 
occupied  by  said  May.  Said  above  mentioned  notes  arc 
commence  running  from  the  date  on  which  they  are  gii 
and  not  from  that  of  this  agreement 

^^It  is  hereby  understood  and  agreed  that  aU  the  old  i 
bish  and  lumber  not  wanted  and  used,  by  the  party  of 
second  part  in  removing  said  wharf  and  lumber,  the  partj 
the  first  part  is  to  have  to  his  own  use  and  benefit  An( 
is  hereby  further  understood  and  agreed  that  the  written  < 
sent  of  James  Jacques,  or,  in  other  words,  that  a  certain  m 
gage  which  he  now  holds  on  said  property  is  f  uUy  satisfied 
discharged  before  said  notes  are  given. 

^'  In  witness  whereof  we  have  hereunto  set  our  hands 
affixed  our  seals  the  day  and  year  first  above  written. 

"HtohS.  Mat.  [l.  s. 

'^  Chables  MunruBv.      [u  s. 

**  Witness — A.  P.  Ovektoht.'* 

The  plaintiff  in  his  complaint  sets  out  the  contract,  a 
that  it  is  an  agreement  on  the  part  of  May  to  convey  the 
estate  therein  described,  that  the  other  defendants  are  su 
quent  purchasers  with  notice,  and  that  the  plaintiff  has  off( 
to   perform  his   part   and   demanded   a  conveyance,   wl 
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refuse  to  make.    He  prays  a  judgment  that  defend- 

ired  to  specifically  perform  by  making  a  conveyance, 

lent  for  specific  performance  was  entered  by  the 

)nrt>  from  which  defend^ts  appeal 

ected  that  the  instrument  set  out  oontaina  no  sudi 

as  is  averred,  and  as  the  judgm^it  requires  defend- 

rfornu     Thiis  dbjeotion  appears  to  us  to  be  abso* 

rmountable.     It  is  quite  probable  that  the  parties 

i  make  such  an  agreement,  but  it  is  very  clear  that 

not  expressed  it  in  this  instinment     They  start 

.  proper  introductory  elause  stating  the  considera- 

lescribing  it  at  great  Iei\gth,  but  neglect  to  state 

se  or  covenant  to  do  anything  for  the  consideration 

who  is  to  do  it,  or  who  is  to  execute  the  notes. 

sertainly  no  agreement  expressed  on  the  part  of 

to  convey  the  property  to  plaintiff,  or,  on  the  part 

ntiff,  to  execute  the  notes  mentioned  to  defendant, 

'  agreement  of  the  kind  necessarily  implied  from 

ge  used.     We  can  only  conjocture  that  such  might  Bt^ir 

intended.     The  contraet  in  fact  fails  to  state  the  I 

between  the  parties,  and  is  too  vague  and  indefi- 

tify  a  Court  in  attempting  to  make  an  agreement 

ind  specifically  enforce  it     (Morrison  v.  Russignol, 

Parrish  v.  Koons,  1  Parson*s  Select  Eq.  Cases,  79 ; 

Jur.  767;  Kendall  r.  Almy,  2  Sum.  295;  Lindsay 

i  Scho.  ft  Lef.  7;  Harnett  y.  Yielding,  lb.  667-8; 

Thompson,  2  Wheat  841.)     In  all  the  cases  cited 

cut's  counsel  there  was  something  expressly  agreed 

by  one  side  or  the  other.    The  substance  of  an  agree- 

expressed  in  the  instrument.     There  was  no  case 

he  instrument  was  so  utterly  devoid  of  an  express  ^i 

on  either  side  as  this. 

intiff's  right  to  the  relief  demanded  rests  on  this 

trument    As  that  fails  to  disclose  a  contract  which 

n  to  the  relief,  the  judgment  must  be  lewaed  and 

dismissed.    And  it  ii  to  Ofdeted. 
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opinion  of  tlie  Court  on  Petition  for  Behearingi 

By  the  Courts  Sawysb^  J.^  on  petition  for  a  modificatioc 
the  judgment: 

In  rendering  judgment  on  this  appeal  we  overlooked 
fact  that  defendants,  Baylis,  Cutter  and  Sullivan,  only  app 
and  from  the  judgment  against  themselves.  That  portion 
the  judgment  affecting  appellants  may  be  reversed  as  to  tl 
without  affecting  the  judgm^it  as  to  defendant  May,  wh< 
not  a-  party  to  this  appeaL  The  judgmeni  of  reversal 
therefore  too  broad  in  its  terms,  and  respondent,  Minti 
asks  that  it  may  be  so  modified  as  to  affect  the  appellf 
only,  and  allow  the  judgment  to  stand  as  to  the  defendi 
May.  We  think  he  is  entitled  to  the  modification.  Orde 
that  the  judgment  heretofore  entered  in  this  case  be,  and 
same  is,  hereby  vacated,  and  that  judgment  be  entered  rev 
ing  the  judgment  of  the  District  Court  as  to  the  appella 
Baylis,  Cutter  and  Sullivan,  and  that  said  judgment,^  afl 
defendant  May,  stand  as  the  judgment  of  the  Court,  and  1 
appellants  recover  their  costs. 

Petition  for  rehearing  as  to  the  other  point  denied. 


GIOVANNI  HEEZO  v.  THE  CITY  OF  SAN  FB^ 

CISCO. 


AcnoN  TO  Bscovm  back  Pubchabi  Mokbt^ — If  a  purchaser  of  proi 
from  a  municipal  corporation  acqolrei  neither  title  nor  possession  Iron 
corporation  hj  the  attempted  sale,  bnt  the  sale  li  void,  he  la  not  require 
convey  or  transfer  either  the  property  or  the  posaeaton  to.  the  oorport 
before  the  commencement  of  an  action  to  recover  back  the  purchase  mc 

Power  of  Municipal  Cobpobation. — ^A  municipal  corporation  la  the  ( 
ture  of  the  statute,  inyested  with  tnch  power  only  as  is  conferred  by 
statute. 

Idem. —  A  municipal  corporation  has  no  power  to  recelye  money,  unless 
thorlzed  to  do  so  by  Its  charter. 

Liability  op  Mukicipal  Cobpobation. —  If  the  officers  of  a  mnnlelpal  ec 
ration  recelye  Into  Its  treasury  money  obtained  from  a  sale  of  the  proi 
of  the  city,  which  sale  is  void  for  want  of  power  in  the  corporation  to  i 
it,  the  purchaser  cannot  recover  the  money  back  from  the  city. 

Iran. —  In  such  case,  U  the  city  had  no  power  to  make  the  sale  she  bai 
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IK>wer  to  receiye  money,  and  the  act  of  Its  offlcera  In  pladng  the  monof  In 
tlio  treasury  le  not  the  act  of  the  city,  tat  the  manthorlaed  act  o^  Iti 
asent%  wbo  alone  are  llaUe  for  the  money. 

mnc. —  If,  In  each  eaae,  tiie  dty,  after  tlie  money  li  la  Iti  treaaory,  appro- 
prUtea  It  to  municipal  pnrpoeee,  the  appropriation  makes  It  liable,  proylded 
It  Is  made  by  yalld  ordinances ;  bnt  If  an  appropriation  Is  made  by  rlrtne  of 
ordinances  which  are  void,  because  not  passed  In  accordance  with  the  char- 
ter, the  dty  Is  not  liable  for  dit  mooay,  afea  If  It  la  M>plM  by  the  ofleers 
to  pay  dty  debts  and  expenses. 

loiM. —  If  the  ordinance  under  which  the  Treasurer  of  a  munldpal  corpora- 
tion psya  out  money  Is  yold,  the  payment  by  the  Treasurer  la  not  an  appro- 
priation of  the  money  by  tha  dty. 

OmnvAKca  ov  IfuNxciPAL  Gobfob^tion.^  A  dauae  In  the  charter  of  a  munl- 
dpal corporation  haying  two  Boards  of  Aldermen,  which  requires  an  ordi- 
nance that  has  passed  one  Board  to  be  published  fa  a  paper  before  it  Is  sent 
to  the  other,  and  that  no  ordlnaaee  which  has  passed  one  Board  shall  be 
acted  on  by  the  other  on  the  same  day,  except  by  unanimous  consent  Is  not 
merdy  directory,  and  an  ordinance  passed  In  ylolatlon  of  Its  proylslons  Is 
yold. 

lIuKiciPAi.  OOBPomanoim.— Thara  Is  a  dear  dladndloB  between  most  munl- 
dpal corporations  as  they  exist  In  Great  Britain,  and  those  of  a  more  receiit 
date  In  the  United  States.  The  former  depend  upon  prescription  for  their 
existence  and  authority,  while  the  latter  depend  vpoa  their  respeetlye 
chartera 

Camwb  ArrutHBDw — JfoCrookaa  t.  Sm^  Fromdaoo,  16  CaL  821;  Oropoa  t.  Btm 
FranciBoo,^  18  Cal.  610,  and  Pimentdl  y.  San  FraneUoo,  21  CaL  S61«  affirmed 
so  far  aa  the  facts  correspond  with  those  found  la  this  caaa. 

Appeal  from  the  District  Oourt^  Fourth  Judioiftl  District, 
City  and  Oovnty  of  San  Frandfleo. 

On  the  4th  day  of  November,  1852,  the  Common  Oouncil'  of 
San  Francisco  passed  an  ordinanoe  declaring  that  the  space  of 
land  and  water  lying  between  Clay  and  Sacramento  streets, 
and  Davis  street  and  the  deep  waters  of  the  bay,  was  set  apart 
and  dedicated  to  public  use  as  a  free  public  dock  for  ships, 
provided  that  the  ordinanoe  should  not  prevent  the  Common 
Comicil  from  altering  or  annulling  the  grant 

On  the  5tK  day  of  December,  1853,  the  Common  Council 
passed  an  ordinance  providing  for  the  sale  of  said  property; 
but  tiiis  ordinance  was  void  beoause  the  Board  of  Assistant 
Aldermen  consisted  of  eight  members,  one  of  whom  had  re- 
signed, and  the  ordinance  only  received  the  votes  of  four  of  the 
seven  remaining  members* 

Under  this  ordinance  the  property  was  sold,  anfl  the  plain- 
tiff, at  the  sale,  became  the  purchaser  of  two  lots,  at  eight  thou- 
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sand  five  hundred  dollars  each,  and  paid  the  money  to  tiie  d 
officers,  by  whom  it  was  placed  in  the  treasury. 

The  Common  Council  afterwards  appropriated  die  money 
Ordinance  505,  and  Joint  Resolutions  888  and  406,  mention 
in  the  opinion  of  the  Court 

The  plaintiff  received  a  oonveyanoe  from  the  city,  and  i 
tered  into  possession  of  the  lots,  which  possession  he  had  wh 
this  suit  was  commenced. 

The  Court  below  gave  judgment  for  the  defendant,  and  t 
plaintiff  appealed. 

The  other  facts  are  found  in  McCraehen  ▼•  San  Franeisi 
16  Cal.  621 ;  Grogan  v.  San  Francisco,  18  OaL  610,  and  in  I 
opinion  of  the  Court 

Joseph  O.  Baldwin  and  John  B.  FMon,  icft  AppeOant 

The  deed  was  void,  not  voidable.  (McCraehen  v.  San  Frc 
Cisco,  16  CaL  621,  628 ;  Orogan  v.  San  Francisco,  18  CaL  61 
Wolga  V.  San  Francisco,  not  reported ;  PimetUal  v.  San  Frc 
cisco,  21  CaL  351;  Beed  v.  San  Francisco,  not  reported;  Si 
terlee  v.  San  Francisco,  Oct  Term,  1863 ;  Macy  ▼•  San  Frc 
Cisco,  Oct  Term,  1863.) 

The  city  has  not  made  a  contract  of  sale  or  lease,  either 
ordinance,  by  public  auction,  or  by  direct  vote  of  the  Oounc 
but  refused  to  authorize  the  sale,  (16  CaL  631,  628;  18  O 
614,)  and  plaintiff  was  a  trespasser  on  the  land. 
^  1  ^_  It  is  very  safe  to  say  that  no  case  can  be  found  in  the  boo 

in  which  it  is  asserted  that  a  party  paying  money  under 
void  authority  —  the  person  receiving  it  affirming  that  he  h; 
a  valid  authority  —  is  held  to  be  affected  by  the  fact  that  t 
party  paying  went  into  possession  of  the  property,  real 
personal,  and  retained  that  possession  to  tiie  time  of  sui 
and  we  feel  fully  warranted  in  defying  counsel  to  produ 
any  such  case,  while  we  produce  many  cases  directly  holdii 
the  contrary  doctrine.  (See,  also,  Lowry  et  aL  r.  McDonal 
1  Smedes  &  Mar.  Ch.  620;  Ives  et  oL  v.  Pierson,  Freemi 
Ch.,  Miss.,  220;  Crisman  v.  Beasley,  1  Smedes  &  Har.  C 
561.) 
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We  ajdmit  fully  that  wlienerar  a  charter  reqoirea  or 
empowers  a  corporation  to  make  a  oomtract  in  «a  prescribed 
form,  or  upon  fixed  tenna  and  conditiooa^  Ihe  eofltitract  is  not 
binding  upon  the  corporation  unlesB  bo  made;  but  wb  con- 
tend that  when  general  powers  are  given  to  a  oorporationy 
and  no  requirements  of  mode  or  form  apply  to  the  exercise 
of  these  poweie,  the  oorporation  may  act  as  an  indiyidual, 
and  that  the  same  implications  and  intendments  attach  to  its 
acts  as  to  the  transactions  of  private  persons;  and  that  there 
is  no  difference  in  this  respect  between  the  acts  of  public  and 
priyate  corporatian&  If  anything  is  settled  in  law,  these 
principles  are  settled.  (Bank  of  Ooh^mbia  y.  Paitenon,  7 
Cranch,  299 ;  Fleehner  r.  Bank  of  fke  United  States,  8  Wheat 
338;  Bank  of  the  United  Btatee  v.  Dandndge,  12  Wheat  64; 
Mott  V.  Hicks,  1  Oowen,  618;  Chestnut  HUl  Co.  r.  Btdler,  8 
Serg.  &  Rawle,  Id;  Fourth  Sehool  District  v.  Wood,  18  Mass. 
184;  Union  Bank  v.  Bidgdy,  1  Harr.  &  Gill,  824;  Kmnedg  ▼. 
Baltimore  Ins.  Co.,  3  Harr.  ft  Johns.  867;  Dvnn  y.  BL 
Andrev/s  Church,  14  Johns.  118;  Episcopal  Ch.  Society  y. 
The  Episcopal  Church,  1  Pick  872;  Proprietors  of  Canal 
Bridge  v.  Cordon,  1  Pick.  297 ;  RcmdaU  y.  Van  VeMen,  19 
Johns.  60;  Boss  r.  The  City  of  Madison,  1  Carter,  Ind.  252 ; 
Mcyor  of  Ludlow  y.  Charlton,  6  Mees.  &  Welsby,  824,  and 
note  by  American  editor;  Lester  t.  The  WaibaA  N^svigation 
Co.,  14  BL  87;  Mayor  of  Lynn  y.  Tmmer,  Oowp.  86.)  The 
doctrine  is  well  settled  that  eorporatioas,  within  the  sphere 
of  their  general  jnrisdietions^  are  respoiiaible^  as  well  for  the 
abuse  aa  for  the  nae  of  tiieis  powen.  The  application  of 
Hiese  principles  to  the  present  case  it  easy.  The  city,  as 
before  intimated,  has  the  geoseral  power  of  regulating  and  con- 
tmOing  her  financial  matters;  she  can  collect  her  debts;  she 
can  hold  a  debtor  bonnd  to  her  to  pay  his  debts;  she  can  claim 
from  him  whatever. she  suppoees  or  asserts  he  owes  her.  Ko 
f onns  are  prescribed  by  the  charter  as  the  process  by  which 
this  ri^t  is  to  be  asserted,  or  this  dnty  exacted.  If  A.  owes 
the  ci^  a  dollar,  he  may  go  and  pi^  it^  and  the  payment  to  the 
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proper  receiving  officer  of  the  city  discharges  the  debt;  if  tl 
city  claims  from  A.  a  debt,  he  may  settle  with  her ;  the  offieei 
of  the  city  are  the  proper  persons  to  make  this  demand,  an< 
the  debtor  asseating,  to  discharge  him  from  all  liability  c 
claim.  These  officers  did  claim  of  these  slip  purchasers  a  sui 
of  money  as  due  from  them  to  her;  the  purchasers  on  thi 
representation  did  pay;  this  receipt  by  these  offic^^  was  a 
official  act.  This  money  was  received  by  them  as  mone 
due  the  city;  it  was  paid  into  lie  City  Treasury  as  mane 
claimed  by  the  city  as  its  property,  and  paid  for  and  to  th 
city.  No  ordinance  or  other  official  act  was  necessary  in  orde 
to  make  this  paym^it  effectual  Tben  why  was  ik 
the  receipt  of  the  money  and  its  transfer  into  the  CSty  Treasar 
as  the  property  of  the  city,  and  the  asserted  dominion  an< 
control  of  it  by  the  city  autiiorities,  as  tiie  property  of  the  citj 
an  official  act  binding  the  city  to  the  responsibiUties  of  sucl 
receipt,  as  well  as  giving  them  the  advantages  of  Aat  ve 
ceipti 

Bhafter  A  Heydenfeldi,  for  Bespondeint 

John  W.  DwineUe,  and  Delo9  Lake,  also  for  Bespondent. 

In  America  the  corporate  power  of  a  municipal  oorporatioi 
can  be  exercised  only  in  the  mode  prescribed  by  its  charter 
and  that  mode  is  a  part  and  measure  of  tiie  power.  If  i 
municipal  corporation,  acting  in  the  exercise  of  a  powe 
rightfully  belonging  to  it,  and  in  the  mode  prescribed  by  law 
does  an  injury  to  any  person,  it  is  answerable  for  it  b] 
action,  or  may  ratify  its  act  (Peterson  v.  Mayor  of  New  York 
17  N.  Y.,  3  Smith,  449;  People  ▼•  Flagg,  17  K  Y.,  8  Smith 
584.)  If  a  municipal  corporation  attempts  to  do  an  act  whid 
it  is  not  authorized  to  do^  or  to  do  an  act  which  it  cai 
legally  do,  but  does  not  pursue  the  mode  prescribed  by  law 
the  act  is  void,  the  oorporation  is  not  liable^  and  canno 
be  made  liable  by  subsequent  ratification,  either  actual  oi 
implied.     (Dunbar  ¥•  Alcdde  of  San  FrandecQ,  1  CaL  365 
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Brady  v.  Mayor  of  New  York,  20  K  T.,  6  Smith,  812 ;  Hol- 
land y.  San  Francisco,  7  CaL  866 ;  Zothnan  v.  Ban  Francisco, 
20  Hal.  S9.)     . 

Ib  the  City  TreaBurer  tbe  ag«nt  of  fhe  cftyt  He  is  not 
elected  by  the  corporation,  but  by  the  electors.  Does  he  not 
fall  within  the  condition  thus  described  by  the  Conrt  of 
Appeals  of  the  State  of  New  York,  in  LoriUard  v.  The  Town  ^ 
of  Monroe,  1  Keman,  11  N.  Y.  3©2 :  "  I  am  of  opinion,  there- 
fore, that  the  Assessors  and  Collectors  of  taxes  are  public 
officers,  whose  duties  are  prescribed  by  law,  and  that  they 
are  not  in  aavg  legal  sense  the  agents  or  servcmis  of  the  towns, 
and  that  the  towns,  as  corporations,  are  not  responsible  for  any 
default  or  malfeasance  in  the  performance  of  their  duties.^ 
But  if  the  Oily  Treasurer  be  held  to  be  an  agent  of  the  city, 
then  how  far  forth  is  he  such  agent?  The  city  charter  (Laws 
of  1851,  p.  363,  Chap.  LXXXIV,  Art.  4,  Sec.  4;)  thus  defines 
his  duties:/* It  shall  be  the  duty  of  the  Treasurer  to  receive 
and  pay  out  all  moneys  belonging  to  the  <nty,  and  to  keep  an 
account  of  all  receipts  and  expenditures  under  such  regula- 
tions as  may  be  prescribed  by  ordinance.  The  Treasurer 
shall  make  monthly  to  the  Common  Council  a  full  statement 
of  the  receipts  and  expenditures  of  the  preceding  month,  and 
publish  the  same  in  some  city  newspaper."  He  is  agent 
then  "  to  receive  and  pay  out  all  moneys  belonging  to  the  city,** 
and  therefore  not  to  receive  and  pay  out  moneys  not  belong- 
ing to  the  city!  (Vide  Baldwin,  J.,  in  MeMilUm  y.  Vischer, 
14  CaL  240.) 

But,  say  the  counsel  opposed^  'Hhe  money  being  there  is 
recognized  by  corporate  acts  as  the  money  of  the  city.'^ 
How  recognized  by  corporate  actt  No  valid  ordinance  or 
joint  resolution  was  passed,  and  the  joint  resolution  asking 
for  information  respecting  the  sales  and  the  moneys  arising 
therefrom,  and  the  report  made  thereon,  not  only  do  not 
amount  to  valid  laws,  but  at  most  import  only  knowledge  of 
the  transaction,  and  that,  too,  not  in  the  corporation,  but 
only  in  the  members  of  the  Board,  and  sudi  knowledge  could 
not  diarge  the  corporation  with  any  liability. 
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By  the  Court,  BaoDBS,  J. : 

This  is  one  of  a  large  class  of  cases,  nsnally  called  the  ''  C 
Slip  Cases,"  which  are  brought  by  the  purchasers  of  cert 
lots  from  the  city,  to  recover  back  the  purchase  money*  H 
of  the  material  facts  in  this  case  are  the  same  as  those 
McCrachen  ▼•  San  Francisco,  16  CaL  621 ;  Orogan  v.  I 
Francisco,  18  Cal.  610;  Pimental  v.  Saoi,  Francisco,  21  C 
351 ;  and  Satterlee  v.  San  FranciscOy  28  CaL  314.  Those  cs 
received  the  most  careful  and  laborious  consideration  of 
Court,  and  deservedly  so,  for  they  involved  important  qi 
tions  touching  the  powers,  ri^ts  and  liabilities  of  the  cor 
ration,  and  upon  their  decision  depended  property  of  gi 
value.  It  was  determined  by  the  Court  in  those  cases,  t 
the  ordinance  of  the  city.  No.  481,  passed  December  I 
1853,  authorizing  the  sale  and  conveyance  of  the  lots,  wa 
nullity;  that  the  sales  made  and  the  deeds  executed  un 
the  ordinance  were  void;  that  the  sales  were  not  ratified,  i 
were  incapable  of  being  ratified  by  the  passage  of  Ordina 
Ko.  493,  passed  on  the  day  of  sale  of  the  lots;  that  the  s 
and  conveyance  of  the  lots  by  the  city  to  the  purchaser,  f 
his  payment  of  the  purchase  money  to  the  officers  of 
city,  did  not  pass  to  him  any  right,  title  or  interest  in 
to  the  lots;  that  the  purchase  money  having  be^i  paid  i 
the  City  Treasurer,  and  the  city  having  appropriated  the  sa 
to  municipal  purposes,  she  became  liable  to  the  puidia 
therefor,  in  an  action  for  its  recovery. 

The  course  of  reasoning  by  whidi  those  conclusions  ; 
reached^  is  quite  fully  stated  in  the  very  able  and  elabor 
opinions  in  those  cases,  after  the  most  searching  and  exha 
tive  argument  of  able  counsel ;  and  although  some  prop 
tions  are  laid  down  and  remarks  made,  that  were  not  ne( 
sary  to  the  decision  of  the  points  involved  in  those  cases, 
we  see  no  good  reason  ^or  questioning  the  soundness  of 
conclusions  drawn  from  the  facts  in  those  cases;  and  if 
were  not  fully  satisfied  vdth  th^n,  the  corxent  of  authoritj 
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too  strong  and  unifonn  to  be  resisted^  and  we  adopt  thogc 
conclusions  so  far  as  applicable  to  the  cae  at  bar. 

This  canse  was  submitted  to  this  Oourt,  together  with 
seyeral  others  of  the  same  character,  in  some  of  wlilcli  the 
city  WHS  the  appellant,  and  in  others  the  respondent;  and  the 
canses  have  been  argued  mainly  on  the  points  made  by  the 
city — ^the  respondent  in  this  case. 

The  first  point  is:  '*T1ie  conveyance  of  the  lots  of  land, 
by  the  City  of  San  Francisco  to  the  appellant,  was  not  void, 
but  only  roidable,  and  might  ripen  into  a  title.  The  api)e)- 
lant  therefore  had  no  cause  of  action  until  he  made  a  recon- 
veyance and  surrender  of  that  property  to  the  city." 

Begarding  the  conveyance  as  voidable,  doubtless  the  prop- 
osition could  be  successfully  maintained;  but  concurring  a^ 
we  do  in  the  decisions  on  this  point,  in  the  cases  mentioned, 
that  the  sale  and  conveyance  w^re  void,  we  are  bound  to  hold 
that  the  conveyance  could  not  ripen  into  a  title,  and  did  not 
nor  could  vest  in  the  purchaser  any  right,  title  or  interest  in 
the  lots;  and  that  the  purchaser  having  acquired  from  the 
city  by  virtue  of  the  attempted  sale  neither  the  title  nor  the 
possession  of  the  lots,  he  is  not  required  to  convey  or  transfer 
either  to  the  city,  prior  to  the  commencement  of  an  action  to 
recover  the  purchase  money. 

The  second  point  is:  ''If  the  city  is  liable  in  this  action, 
it  is  only  because  she  has  appropriated  the  moneys  of  the 
plaintiff."  There  can  be  no  doubt  that  this  position  is  cor- 
rect beyond  a  peradventure,  for  it  is  sustained  both  by  reason 
and  authority.  The  cases  cited  proceed  distinctly  on  that 
theory,  and  in  each  of  them,  unless  in  the  case  of  Satterlee, 
die  appropriation  of  the  money  by  the  city  was  found  as  a 
fact.  And  the  language  of  Mr.  Chief  Justice  Field  is  very 
pointed  and  f orcibla  In  Pimental  v.  San  Francisco  he  says : 
''We  do  not  appreciate  the  morality  which  denies  in  such 
cases  any  rights  to  the  individual  whose  money  or  other 
property  has  been  thus  appropriated."  In  McCraeken  v.  San 
Francisco  his  language  is:  "  She  [the  city]  cannot  appropriate 
to  har  own  iiae  the  property  of  othen  and  aoreea  bmelf  from 
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responsibility  upon  the  pretence  of  excessive  indebted] 
*  *  *  The  plaintiff,  therefore,  for  his  money  has  rece 
no  consideration.  The  city  has  obtained  it  and  used  it, 
she  is  legally,  as  she  is  morally,  bound  to  refund  it  to  h: 
The  only  authority  it  was  ever  pretended  the  city  hai 
effect  the  sale  of  the  lots  is  found  in  Ordinance  No.  481; 
she  had  no  authority  to  receive  anything  on  account  of 
purchase  money  for  the  lots  unless  a  sale  was  made  ace 
ing  to  law  —  in  other  words^  her  authority  to  receive 
money  depended  upon  her  capacity  to  make  the  sale,  cou 
with  a  sale  in  fact  —  and  it  being  found  that  the  sale  was 
for  the  want  of  authority  to  make  it,  it  necessarily  fol 
that  she  was  destitute  of  authority  to  receive  the  purcl 
money.  In  this  respect  the  city  is  in  the  attitude  in  w 
she  would  have  stood,  had  there  been  no  attempt  to  pass 
ordinance  to  provide  for  the  sale  of  the  lots.  The  receip 
the  money  by  the  Secretary  of  the  Committee  on  I 
Claims  was  not  the  act  of  the  city,  for  he  had  no  powe 
represent  the  city  in  that  behalf.  The  proceedings  of 
Lcmd  Committee  and  their  Secretary  in  receiving  the  m( 
paid  as  the  purchase  money,  as  well  as  the  acts  of  the  Ti 
urer  in  receiving  the  money  from  the  Secretary  and  pla 
it  in  the  treasury,  were  only  the  unauthorized  acts  of  assu 
agents,  and  did  not  of  themselves  bind  the  city.  The 
chaser  cotdd  have  recovered  the  money  from  the  person 
received  it,  or  from  any  one  into  whose  hands  he  was  abl 
trace  it;  and  it  being  shown  that  the  money  was  paid  to 
Treasurer,  as  the  purchase  money  for  the  lots,  a  den 
upon  and  a  refusal  by  him  to  return  the  money,  would  1 
rendered,  him  liable  to  an  action  for  its  recovery.  Upon 
receipt  of  the  money  by  the  Treasurer,  no  liability  attac 
to  the  city,  for  it  was  placed  in  the  treasury  without 
direction  or  assent;  and  as  she  was  not  responsible  for 
being  in  the  treasury,  she  would  not  be  accountable  for  i 
the  purohasOT  until  she  had  exerdsed  dominion  and  con 
over  it,  treating  it  as  her  owbu 

The  plaintiff  places  the  liability  of  the  city  upon  the : 
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that  her  agents,  pretending  that  they  had  authoritj  therefor, 
did  sell  the  property  and  reoeiye  the  price,  when  in  truth  they 
did  not  have  anthority  to  sell;  that  ^ey  paid  the  money  into 
&e  treasury,  and  that  since  that  time  the  authorities  of  the 
city  have  held,  controlled  and  made  claim  to  the  moneys.  A 
distinction  is  teken  between  the  authority  of  the  a^^ts  of  the 
city  to  sell,  and  the  aulliority  of  her  agents  to  bind  her  by  re- 
ceiving and  holding  the  purchase  money.  We  hare  already 
said  that  the  ordinance  was  the  only  source  of  thetr  authority 
to  make  the  sale,  and  that  it  failing  for  that  purpose,  it  was 
equally  defective  as  authority  for  any  act  or  thing  relating  to 
or  growing  out  of  the  sale. 

But  it  is  said  that  the  authorities  have  a  general  Jurisdiction 
over  her  claims  to  money;  that  her  control  of  her  money  mat- 
ters is  as  general  as  that  of  a  citizen,  with  some  unimportant 
exceptions,  and  that  she  has  generally  the  power  to  receive 
money,  and  this  she  may  do  without  any  ordinance^  the  same 
as  could  a  private  person  or  a  banking  corporation.  This  is 
not  true  as  a  general  proposition.  While  there  is  conceded  to 
the  cily  the  power  to  receive  money,  the  ez^^tion  is  broader 
than  the  rule*  A  municipal  corporation  is  the  creature  of  the 
statute,  invested  with  sudi  power  and  capacity  only  as  is  con- 
ferred by  the  statute,  or  passes  by  necessary  implication  from 
the  statutory  grant  All  powecs  outside  of  those  limits  are 
as  much  beyond  her  reach  as  if  she  had  never  been  created. 
Her  artificial  existence  is  absolutely  bounded  and  circumscribed 
by  those  limits.  She  has  not  all  the  powers  of  a  natural  person 
except  as  restricted  by  the  statute,  but  she  possesses  none 
except  such  as  are,  imparted  to  her  by  the  charter  of  her 
existence.  She  may  receive  a  conveyance  of  real  estate, 
in  trust,  if  so  authorized  by  the  charter,  but  without 
such  authority  the  title  would  not  pass  to  her.  And 
80  in  relation  to  the  receiving  of  money.  The  statutes 
authorize  the  corporation  to  levy  and  assess  taxes,  licenses, 
etc ;  and  die  has  power  to  receive  money  paid  for  those  pur- 
poees,  but  she  cannot  receive  money  paid  as  duties  upon  im- 
ports^ because  of  the  utter  want  of  capacity.    The  Mayor  and 
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the  Common  Council  and  every  ofScer  of  the  mnnioipality  m 
have  assisted  in  the  receipt  of  the  duti«9  and  in  placing  t 
money  in  the  vaults  of  the  City  Treasury,  and  still  it  woi 
be  as  void  of  effect  as  against  the  city  as  if  she  had  never  be 
organized  under  the  diarter. 

But  it  is  insisted  that  if  the  corporation  can  act  upon  t 
general  subject  to  which  the  particular  act  belongB,  this 
enough;  and  although  the  particular  aet  is  forbidden,  yet  wh 
done  by  her  agents,  she  is  bound,  because  of  her  general  jur 
diction  over  the  subject    The  proposition  stated  more  narrowi 
so  as  to  be  applicable  to  the  case,  is:  that  as  the  eity  has  t 
general  power  to  receive  money,  the  receipt  by  her  agents 
her  name,  of  money  paid  for  any  purpose,  will  bind  her.    E 
this  proposition  to  be  true  must  be  more  limited  in  its  tern 
The  city  has  neither  the  general  power  to  sell  lands  nor  to  i 
ceive  money.     She  must  have  the  capacity  then  and  there 
sell  the  land,  or  to  receive  the  money  for  the  purpose  for  whi 
it  is  offered,  or  the  acts  of  her  agents  will  not  bind  her.    Tl 
must  be  so,  otherwise  the  restricticms  and  limitations  impos 
upon  her  by  the  charter,  and  which  constitute  an  essential  ps 
of  her  artificial  beings  are  idle  and  meaningless.     The  Ci 
Treasurer,  conceiving  that  it  would  be  advantageous  to  t 
city  to  have  the  treasury  replenished,  might  go  through  1J 
form  of  selling  the  City  HaU  to  one  who  was  willing  to  loan 
the  city  his  money,  at  the  l^al  rate  of  interest,  and  upon  tl 
Treasurer's  receipt  of  the  money,  the  city  would  be  liable  f 
its  repayment,  with  interest,  because  under  the  proposition 
stated,  she  can  act  upon  the  general  subject  of  the  receipt 
money. 

It  is  generally  true  that  the  acts  of  the  officials  of  the  ci 
falling  within  the  general  scope  of  the  authority  conferr( 
upon  them,  will  bind  the  city,  and  she  will  be  responsible  f 
all  the  Intimate  consequences  of  those  acts.  It  is  < 
this  principle  that  several  of  the  cases  cited  by  the  plainti 
depend.  For  example:  The  city  may  levy  a  tax  for  muni< 
pal  purposes,  and  it  is  the  duty  of  the  Assessor  to  make  tl 
assessment,  and  of  the  Cdlector  to  collect  the  taxes.    Tl 
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Collector  collects  a  tax  iwm  a  person  who  ia  not  liable  to 
taxation  for  municipal  purpoees^  and  the  city  ia  answerable 
for  the  error,  because  the  collection  of  municipal  taxes  falls 
within  the  g^eral  scope  of  the  powers  intrusted  to  the  Col- 
lector. In  the  discharge  of  that  duty^  he  ia.the  agent  of  the 
eity.  Let  the  same  officer  asamne  the  eolleetion  in  the  name 
of  the  city»  of  duties  upon  imports,  and  if  it  were  enou^  to 
say,  that  he  was  authorized  to  collect  money  for  the  city,  she 
would  be  liable  for  the  mon^y  so  ooUeoted,  though  he  was 
wholly  unauthorized  by  law»  But  she  is  not  responsible  for 
his  acts  in  that  respect,  becat^e  they  are  clearly  without  the 
generd  scope  of  his  authority,  fia  the  Collector  of  taxes  imr 
posed  for  municipal  purposes. 

It  should  not  fail  to  be  noted  that  there  ia  a  clear  distinc* 
tion  between  most  nmnicipal  corporations,  as  they  exist  in 
Great  Britain,  and  those  of  more  recent  date  in  the  United 
8tate&  The  former  depend  upon  prescription  for  their  exist- 
ence and  capacity;  while  the  latter  fined  every  eleine^t  of 
their  jurisdiction  within  their  respectiye  charters.  Under 
the  system  ef  charters  created  by  the  Legislature,  definii^ 
the  corporate  powers  and  the  mode  of  procedure  of  the  cor* 
porate  authorities,  it  would  be  altqgBther  out  of  the  question 
for  the  corporation  to  be  bound  by  acts  such  as  were  found 
in  I7e  Grove  v.  The  Corpcraiion  of  Monmouth,  19  Eng.  Com. 
Law  0.  P<,  109.  In  that  case  it  was  held  that  the  examina- 
tion of  the  weights  and  measures^  which  were  the  subject  of 
the  alleged  contract,  at  a  meeting  of  the  corporation,  and  the 
subsequent  use  of  some  of  them,  were  the  exercise  of  acts  of 
ownership  over  them,  and  that  by  so  doing,  the  corporation 
recognized  the  contract  for  their  purchase.  In  Zottman  v. 
San  Francisco,  20  CaL  96,  after  a  contract  had  been  made  for 
the  erection  of  an  iron  fence  around  Portsmouth  Square, 
according  to  certain  plans  and  specifications,  the  President  of 
the  Board  of  Aldermen  and  a  special,  committee  from  that 
body  and  certain  other  officers  of  the  city,  considering  that  it 
would  be  more  advantageous  to  the  oity  to  have  a.  stpne  base 
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to  the  fence,  and  to  have  certain  other  work  done,  in  additi< 
to  that  specified  in  the  contract,  ordered  the  contractors 
perform  the  extra  work  and  assured  them  that  the  ei^  wov 
pay  them  therefor.  The  members  of  the  Common  Oomu 
were  aware  of  the  order  to  the  contractors  and  that  the  est 
work  was  being  done;  and  they  not  only  did  not  disappra 
of  the  order,  but  in  conversation  expressed  their  approbati 
of  it.  It  was  held  in  the  opinion  delivered  by  Mr.  Chief  Ji 
tice  Field,  and  which  is  remarkable  for  its  logical  dearm 
and  the  conclusiveness  of  its  arguments,  and  has  sinoe  be 
r^arded  by  the  profession  as  a  leading  case  upon  the  pro] 
sitions  therein  discussed,  that  the  city  was  not  liable  for  t 
extra  work,  and  coidd  not  incur  an  obligation  in  that  mi 
ner;  and  this  on  the  ground  that  the  rule  applicable  to  t 
corporate  authorities  of  all  municipal  bodies  is,  that  **wh 
the  mode  in  which  their  power  on  any  given  subject  can 
exercised  is  prescribed  by  their  charter,  the  mode  must 
followed.  The  mode  in  such  cases  constitutes  the  measv 
of  the  power.''  Cases  involving  questions  as  to  the  pow< 
or  mode  of  procedure  of  corporate  bodies  existing  by  pi 
scription  have  but  little  force  in  deciding  questions  touchi 
the  alleged  contracts  or  obligations  of  corporations  created  ai 
regulated  by  statutory  law. 

The  liability  of  the  city  cannot  be  deduced  from  the  pri 
ciple,  that  if  her  authorities,  while  discharging  any  of  t 
functions  pertaining  to  them  by  law,  inflict  an  injury  up 
any  one,  she  is  held  liable  for  the  tort  to  the  person  injure 
In  the  forcible  language  of  the  counsel  for  the  plainti 
"Responsibility  everywhere  accompanies  privilege."  T 
authority  to  open  the  street,  or  to  levy  and  collect  the  tax, 
to  sell  the  tract  of  land  —  which  constitutes  the  privilege- 
being  given,  the  responsibility  attaches  for  the  acts  of  h 
agents  in  the  performance  of  the  duties  conmiitted  to  the 
in  respect  to  those  matters.  But  if  her  agents  should  ent 
upon  some  undertaking,  in  her  name,  without  authority 
law^  she  would  be  entirely  unaffected  by  their  acts,  defaui 
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or  malfeasanoesy  and  this  because  she  had  no  juriadiciioii  in 
the  matter.     They  were  not  her  agents  in  the  bnaineaa. 

The  city,  in  our  opinion,  not  being  reaponaible  for  the  acta 
of  her  aflfltuned  agents  up  to  and  including  the  placing  of  the 
money  in  the  treaauiy,  and  the  money  b^ng  then  the  money 
of  the  plaintiff,  responsibility  for  the  money  does  not  attach 
to  her  till  she  has  converted  it  to  her  own  use.  The  unau- 
thorized act  of  the  Treasurer  in  paying  it  out  to  a  third  per- 
son, is  not  the  act  of  the  city,  and  it  makes  no  difference  in 
this  respect  whether  he  pays  it  to  a  creditor  of  the  city,  or  to 
any  other  penxm.  Suppose  that  he  or  the  Secretary  of  the 
Land  Committee,  while  the  money  was  in  his  hands,  acting 
upon  the  fact,  of  which  all  persons  concerned  had  notice,,  that 
the  sale  was  a  nullity,  had  returned  the  money  to  the  plain- 
tiff, it  could  not  be  said  that  the  act  of  payment  was  the  act 
of  the  city.  She  could  not  rightfully  do  anything  with  the 
money,  and  to  be  responsible  for  it,  she  must  have  wrong- 
fully converted  it  to  her  own  use,  and  this  she  must  have 
done  by  some  corporate  act,  and  the  only  act  con3{)etent  for 
that  purpose  was  an  appropriation,  for  that  is  the  only  man- 
ner in  which  she  can  dispose  of  money.  The  reports  of  the 
Secretary  of  the  Land  Oommittee  and  of  the  Treasurer,  and 
the  acceptance  of  the  reports  by  the  Common  Council, 
neither  dianged  the  ownership,  the  custody  or  control  of  the 
money  —  it  still  remained  in  the  hands  of  the  Treasurer,  and 
continued  the  property  of  the  plaintiff. 

It  is  not  intended  to  controvert  the  position  of  the  plain- 
tiff that  if  the  city  received  the  money  of  the  plaintiff,  she  is 
liable  in  an  action  for  its  recovery,  for  it  is  correct  beyond  a 
doubt;  but  the  important  question  in  the  case  must  first  be 
decided:  did  she  receive  the  money!  Nor  is  it  intended  to 
deny  the  doctrine  of  the  Massachusetts  cases  cited  by  the 
plaintiff.  We  understand  it  to  be  a  rule  of  law  that  the 
principal,  whether  a  natural  or  an  artificial  person,  is  respon- 
sible for  the  acts  of  his  agents,  while  they  are  acting  within 
the  scope  of  their  employment,  and  as  a  necessary  inference 
therefrom  that  wii6n  they  ate  not  so  acting,  he  is  not  respon- 
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sible.  While  acting  within  the  scope  of  their  employn 
their  acts  are  the  acts  of  the  principal.  To  illustrate 
views:  Suppose  the  ordinance  had  been  properly  pf 
authorizing  the  Land  Committee  to  sell  the  lots  and  re< 
the  purchase  money  and  pay  it  over  to  the  Treasurer; 
that  they  in  making  sale  had  by  mistake  received  more 
was  due  from  a  purdiaser  and  paid  it  into  the  treasury, 
th^  were  acting  within  the  scope  of  their  employment,  1 
act  would  be  the  act  of  the  city,  and  she  would  be  respon 
for  the  error.  But  if  no  ordinance  authorizing  the  sale 
passed,  they  have  no  authority,  and  are  not  employei 
agents  to  sell  or  do  anything  in  tiie  premises,  and  their  act 
their  own,  and  not  the  acts  of  the  city.  In  liie  Massachu 
cases  the  officers  of  the  several  corporations  were  a< 
within  the  scope  of  their  employment,  and  while  so  ac 
did  the  wrongful  or  erroneous  acts  complained  of;  and 
those  acts  the  corporations  were  held  responsible. 

The  immunity  of  the  city  from  responsibility  for  the  u 
thorized  acts  of  her  assumed  agents,  can  work  no  gn 
hardship  than  would  occur  if  the  principal  were  a  pri 
corporation  or  person;  for  in  each  case  those  who  deal 
those  professing  to  be  agents,  must  see  that  they  are  i 
agents,  and  are  invested  with  proper  authority;  and  if 
are  not  what  they  assume  to  be,  thoy  are  responsible  for  1 
acts,  and  in  the  one  case  as  well  as  the  other,  the  pe 
dealing  with  the  pretended  agent  may  follow  the  prop 
improperly  obtained  from  him. 

The  third  point  is:  "The  mode  in  which  the  city  c 
render  itself  liable  for  the  appropriation  of  the  moneys  b 
pointed  out  in  the  charter,  not  having  been  pursued,  the 
is  not  liable,  for  the  mode  is  a  part  of  the  power."  This 
differs  from  the  preceding  cases  of  the  same  class  mainl; 
this  particular.  In  the  cases  of  MeOraeken',  Orogan 
Pimehial  it  was  found  that  Ordinance  No.  506,  and  J 
Resolutions  No.  883  and  No.  405,  by  which  portions  of 
proceeds  of  the  sale  were  appropriated,  were  legally  pa 
by  the  legislative  authority  of  ^e  city;  bo*  la  the  pre 
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case  d&e  facts  in  relatioin  to  their  passage  are  set  out;  by 
which  it  appears  that  each  of  them  were  passed  bj  bofli 
Boards  of  the  Common  Council  on  the  same  day,  and  no  one 
of  them  was,  after  its  passage  by  (me  Board,  and  before  being 
sent  to  the  other,  published  in  any  city  newspaper  with  the 
ayes  and  niays,  or  acted  upon  by  the  other  on  the  same  day 
by  unanimous  consent.  It  was  provided  by  the  charter  then 
in  force,  (Acts  of  1861,  p.  869,  Art  8,  Sec  4,)  that  every 
ordinance  providing  for  the  expenditure  of  public  moneys 
(except  for  sums  less  than  five  hundred  dollars,)  **  shall  after 
its  passage  by  either  Board,  and  before  being  sent  to  the 
other,  be  published  with  the  ayes  and  nays  in  some  city 
newspaper,  and  no  ordinance  or  resolution  which  shall  have 
passed  one  Board  shall  be  acted  upon  by  the  other  on  the 
same  day,  unless  by  unanimous  consent''  These  require- 
ments are  not  merely  directory.  The  language  of  the  section 
forbids  such  a  construction.  The  requirements  constitute  con- 
ditions precedent,  and  without  a  compliance  with  them,  the 
ordinance  or  resolution  could  not  be  legally  passed*  What  we 
have  said  upon  the  second  point,  going  to  dbow  that  the  un- 
authorized receipt  of  the  money  by  the  city  officials  did  not 
amount  to  a  receipt  of  the  money  by  the  oity,  is  equally  appli- 
cable to  this  point,  to  prove  that  the  unauthorized  payment  of 
the  money  by  the  Treasurer,  did  not  constitute  an  appropria- 
tion of  the  money  by  the  city.  The  fact  that  the  Treasurer 
may  have  paid  portions  or  all  of  the  money  to  creditors  of  the 
city,  can  make  no  difference  in  principle;  for  if  he.  was  not 
empowered  and  directed  by  the  city  authorities  to  make  such 
payment — and  the  only  mode  in  which  she  could  act  in  con- 
ferring such  authority,  was  thrpugh  the  medium  of  an  ordi- 
nance appropriating  the  money  —  it  would  amount  to  no  more 
than  a  voluntary  payment  made  by  any  other  person  or  by 
the  same  officer  out  of  other  funds,  of  which  he  may  have  pro- 
cured the  possession,  either  rightfully  or  wrongfully,  but  with- 
out the  direction,  aid  or  assent  of  the  city  government  or  any 
of  its  authorities. 
It  is  unneoessaij  to  pass  upon  the  fourth  point — that:   ''  If 
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the  city  had  not  legally  appropriated  the  money  to  mnnic 
purpose,  and  the  money  was  in  its  possession,  then  no  i 
of  action  could  accrue  to  the  appellant  without  a  pre\ 
demand  and  refusal'* — for  we  are  satisfied  that  the  m* 
was  not  in  the  possession  of  the  city,  and  that  to  hold 
responsible  for  it,  she  must  have  appropriated  it  to  muni( 
purposes. 

Judgment  affirmed* 

Mr.  Justice  Sawtsb  and  Mr.  Justice  SHAFncBy  being 
qualified,  did  not  sit  in  this  casein 


THE  PEOPLE  OF  THE  STATE  OP  CALIPORNIj 
J.  B.  CROCKETT,  LUCY  B.  PAGE,  aud  WILLLO 
PIPER 


L4in>  LXABU  vo  TAXATION.— A  gnmt  «f  three  ■qoare  lettgiiet  «f  land 
tqr  the  Meziean  GoTtmment.  to  be  teleeted  within  esterlor  bonkterlei 
tmlnlng  a  much  larger  tract;  after  two  prior  grants  hare  been  located  i 
the  fame  boundaries,  Is  real  estate  liable  to  taxation,  althongh  not  jei 
▼eyed,  prorlded  tbere  Is  land  enoni^  within  the  exterior  boondarl 
satlatr  the  grant  or  anj  part  thereol 

Hbbcbiftiow  of  Land  i«  Assbssm mr.-*  If  the  Assessor,  In  assessing  a 
Ql  land  whl^  consists  of  a  specific  quantity  granted  by  the  Mexican 
•mment,  to  be  selected  within  the  exterior  bonndarles  sf  a  mnefa  1 
tract,  describes  It  as  deflnttaly  as  the  Baton  s<  the  sass  wUL  adaUt  « 
assessment  Is  Tslld. 


Afpbai.  from  the  Distriet  Courts  Fifteenth:  Judicial 
tricty  Contra  Costa  County. 

The    plaintiff    recovered    judgment^    and    the    defend 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/•  B.  Crockett,  for  AppeUants. 

At  the  date  of  the  assessment  the  defendants  had  no  l 
or  claim  to  and  were  not  in  possession  of  any  gpecifie  pa 
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of  land.  All  that  was  oonfinned  to  their  grantor  was  a  float- 
ing claim  to  three  leagues  of  land,  within  certain  UmitS)  pro- 
vided 80  much  should  remain,  after  two  other  granta  were 
finally  located.  Until  these  were  located  and  segr^ated,  it 
was  wholly  uncertain  to  what  lands  the  claim  of  the  defend* 
ants  would  or  oould  attach.  The  fee  remained  in  the  Govern- 
ment  to  the  entire  sobramie  until,  through  its  proper  officers, 
it  had  located  the  two  grants,  (Pinole  and  Lea  Juntas,)  and 
had  assigned  to  Soto  that  portion  of  the  eohra/nie  to  which  she 
was  entitled.  Until  a  final  survey,  the  claimantB  of  Pinole 
and  Las  Juntas  were  entitled  to  the  possession  of  all  the  lands 
within  the  exterior  boundaries  of  their  respective  grants.  Soto 
was  entitled  to  no  particular  land,  nor  to  the  possession  of  any^ 
until  the  surveys  became  final.  El  Pinole  and  Las  Juntas  cour 
tained  within  their  exterior  boundaries  over  eleven  leagues, 
of  which  they  were  entitled  to  seven,  and  to  the  possession  of 
the  whole  until  their  respective  quantities  were  set  apart,  which 
had  not  been  done  at  the  date  of  this  assessment  The  Act 
specially  requires  the  Assessor  to  state  the  'location  and  town- 
ship" in  which  the  land  is  situata  In  this  case,  that  was 
wholly  impracticable,  and  oould  not  possibly  have  been  done; 
nor  was  there  any  specific  body  of  land  known  as  the  rancho 
''Canada  del  Hambre,"  as  appears  from  the  facts  admitted. 
What  description,  then,  does  this  assessment  contain  f  It  gives 
neither  location  or  township,  for  it  was  impossible  to  give 
either* 

H.  MUU,  for  Bespondent 

By  the  agreed  statement  of  facts  it  is  admitted  that  the 
title  had  been  confirmed,  and  that  the  defendants,  as  pur- 
chasers from  De  Soto^  own  it  If,  then,  the  lands  claimed  to 
be  owned  by  the  defendants  upon  the  confirmation  of  the 
title  and  the  dismissing  of  the  appeal,  vested  in  the  defendants 
the  titles  then  they,  the  defeiklants,  had  a  severable  interest 
from  the  United  States,  and  although  it  might  not  in  fact,  at 
the  time  of  the  levying  of  the  taa^  be  seYered^  still  it  would 
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occupy  no  different  position  from  liat  of  any  other  tract 
land  held  in  joint  tenancy  or  by  tenants  in  common^  Ti 
interest  the  defendants  had  and  claimed  to  have  was  a  real  ai 
valuable  interest.  But,  it  is  argued,  there  is  no  specific  pare 
of  land  to  which  this  claim  oould  attach.  It  is,  however,  a 
mitted  that  there  is  sufficient  of  the  surplus  of  the  Pino 
and  Las  Juntas  Ranches  to  make  such  specific  parcel,  and  th 
defendants  own  and  claim  it  It  is  also  argued  th 
until  a  final  survey  the  claimants  of  the  Pinole  and  Las  Junt 
Hanchos  were  entitled  to  all  the  landa  within  the  exteri< 
boundaries  of  their  grants.  The  question  is  not  wl 
is  entitled  to  the  possession,  but  it  is  simply,  should  this  pro 
erty  pay  a  tax  or  bear  its  proportion  of  revenue  for  its  and  i 
owner's  protection  by  the  Government?  If  not,  why?  Sectic 
five  of  the  Revenue  Act  declares  that  ''the  term  *re 
estate '  shall  be  deemed  and  taken  to  include,  and  it  is  herel 
declared  to  mean  and  include  the  ownership  of,  or  claim 
♦  *  ♦  any  land  within  the  State.''  The  answer  of  the  d 
fendants  does  not  deny  the  allegation  in  the  complaint  that  tl 
defendants  are  the  owners  of  the  property  described,  nor  ( 
the  stipulated  facts  in  any  manner  show  but  what  the  d 
fendants  are  orvniers  of  the  property;  nor  is  it  pretended  flu 
too  much  property  has  been  assessed,  or  that  the  same  is  valui 
too  high. 


By  the  Courts  Sawteb,  J.: 


This  is  an  action  to  recover  taxee  for  the  year  ISOS- 
assessed  in  the  County  of  Contra  Costa  upon  "the  real  esta 
described  as  follows:  Three  leagues  of  land  situate  in  sai 
county,  granted  by  the  Mexican  Government  to  Teodoi 
Soto,  and  called  or  known  by  the  co:nmon  name  or  design 
tion,  as  the  ^Rancho  Canada  del  Hambre,'  being  a  aobran 
of  the  El  Pinole  and  Las  Juntas  Ranches,  after  the  san 
shall  have  been  suirveyed  and  located,  equal  to  thirteen  the 
sand  three  hundred  fourteen  acres  of  land^  assessed  at  thr 
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»Uan  per  acre,  amounting  to  ihurty-niiia  thouBaiid  nina  Iran- 
Bd  forty^two  dollara." 

The  eauie  was  submitted  to  the  District  Ckmrt  upon  an 
;reed  statement  of  facts,  ftom  which  it  appears  that  the 
Rancho  el  Pinole "  is  a  grant  confirmed  to  the  extent  of 
ur  leagues,  lying  witiiin  largisr  exterior  boundaries  contain- 
g  about  seren  leagues;  that  the  '^Bancho  las  Juntas''  is  a 
ant  confirmed  to;  the  extent  of  three  leagues,  lying  within 
rger  exterior  boundaries  cnntjriniug  four  leagues  —  the  said 
ro  ranches  being  contiguous;  that  a  grant  subsequent  in 
ite,  not  exceeding  three  leagues,  was  made  to  Teodora  Soto, 
lied  ''  Rancho  Cafiada  del  Hambre,''  out  of  the  sobrdnie,  or 
rplus,  which  should  remain  after  the  Banchos  £1  Pinole 
id  Las  Juntas  should  be  located,  which  grant  has  also  been 
nfirmed  to  the  extent  of  three  leagues,  there  being  •more 
an  sufficient  left  of  the  Mobrante  to  satisfy  the  amount  called 
r;  that,  after  the  final  location  of  the  other  two  ranches, 
eodora  Soto  and  her  assigns  are  entitled  to  elect  upon  what 
irt  of  the  sobrante  their  grant  shall  be  located;  that  after 
iving  been  finally  confirmed,  all  these  rancihos  were  sur- 
^yed,  but  the  surveys  were  set  aside  by  the  United  States 
istrict  Court,  and  new  surveys  ordered,  with  leave  to  Soto's 
signs  to  apply  for  another  survey  after  the  other  two 
tnchos/are  surveyed  and  approved;  that  a  new  survq^  of 
as  Juntas  had  been  made  and  returned  to  the  District 
ourt,  but  the  time  for  appeal  had  not  expired;  that,  at  the 
me  of  commencement  of  this  action,  no  new  surveys  had 
!t  been  made  of  El  Pinole,  or  the  lands  confirmed  to  Teo- 
)ra  Soto;  that  the  lands  so  confirmed  to  Teodora  Soto  are 
le  same  lands  described  in  the  complaint;  that  no  specific 
iroel  of  land  was  well  known  by  Uie  name  ^'Cailada  del 
ambre,"  though  the  facts  aforesaid  were  well  known,  and 
le  personal  defendants  claimed  to  own  the  lands  confirmed 
»  Teodora  Soto,  but  at  the  time  of  the  assessment  did  not 
aim  to  own  the  lands  described  in  the  complaint  otherwise 
lan  as  grantees  of  Teodora  Boto,  under  the  title  aforesaid; 
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that,  at  the  time  of  the  assessment,  said  defendants  were  n 
in  the  possession  of  any  portion  of  said  lands;  and  that  sai 
lands  were  duly  assessed  to  the  defendants,  except  so  far  i 
the  assessment  may  be  rendered  invalid  and  of  no  effect  I 
reason  of  the  facts  aforesaid. 

The  point  made  is,  that  the  defendants  had  no  title  or  <dmi: 
to,  or  possession  of,  any  specific  tract  of  land;  that  there  wi 
a  mere  floating  claim  to  a  certain  quantity  of  land  —  thn 
leagues  —  which  they  were  authorized  to  locate  within  certai 
designated  boundaries  embracing  about  eleven  leagues,  afti 
two  other  contiguous  grants,  containing  in  the  aggregal 
seven  leagues,  should  be  located;  that  until  finally  locates 
it  could  not  be  known  what  specific  land  is  owned  or  claime 
by  them;  and  that  there  is  nothing  to  serve  aa  a  basis  c 
assessment,  or  valuation,  and  nothing  having  the  quantity  c 
taxable  property,  or  liable  to  be  taxed,  under  the  statutea  c 
the  State. 

There  can  be  no  doubt  that  the  defendants  have  a  preset 
vested  interest  in  three  leagues  of  land  within  the  designate 
boundaries.  It  is  uncertain,  as  yet,  to  whidi  specific  thrc 
leagues  the  rights  of  the  parties  will  ultimately  attach,  bi 
the  interest  is  no  less  a  vested  interest  in  land.  (United  Staii 
V.  Fremont,  17  How.  658 ;  Higgins  v.  Houghton,  25  CaL  256. 
It  is  undoubtedly  property,  and  valuable  property  ;\  and  i 
must  be,  in  fact,  real  estate.  As  such  it  may  be  sold  an 
conveyed,  for  defendants  claim  under  the  grantee,  Teodoi 
Soto.  It  would  be  difficult  in  a  conveyance  to  describe  th 
property  more  specifically  than  it  is  described  in  the  aasesi 
ment.  It  could,  doubtless,  be  sold  under  execution.  Th 
parties  have  a  title  in  equity  at  least  {People  v.  Shearer,  3 
Cal.  646,  and  cases  cited.)  The  worst  that  can  be  said,  ii 
that  the  legal  title  remains  in  the  United  States,  but  in  tru£ 
for  the  grantee;  and  that  the  predse  land  within  the  large 
tract,  to  which  the  title  will  ultimately  attach  itself,  has  nc 
yet  been  ascertained.  But  it  is  still  pnqperty,  and  as  sue 
dearly  capable  of  taxation.  If  there  is  no  property  interei 
capable  of  taxation  in  the  defendants^  then  there  is  ncme  i 
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owners  of  the  ''  El  Pinole,"  and  **  Las  Juntas,''  ranohos, 
the  same  reason,  nor  in  the  proprietors  of  any  of  the 
lerous  grants  in  this  State  of  a  specific  quantity  of  land 
lin  larger  external  boundaries.  Admit  that  the  owners  of 
le  other  grants  are  in  possession,  still  it  would  only  be  their 
sessions  that  could  be  taxed,  and  not  the  lands  themselves, 
heir  interest  in  the  title,  for  until  located  they  have  but  a 
king  daim,  which  has  not  yet  attached  to  any  specific  tract 
and.  Upon  this  theory,  there  has  been  for  the  last  eighteen 
rs  but  very  little  land  in  the  State  capable  of,  or  subject  to, 
ttion  as  lands.  Such  a  theory  is  wholly  inadmissible, 
^rly,  the  interest  of  the  defendants  in  the  land  under  the 
Srmed  grant  to  Teodora  Soto  is  property  capable  of  taxa- 
,  and  if  it  is  not  taxable,  it  is  owing  not  to  the  character  of 
interest  held,  but  to  a  defect  in  the  statutes  providing  for 
assessment  and  collection  of  taxes. 

lie  fourth  section  of  the  Bevenue  Act  of  1861,  applicable 
Contra  Costa  County,  provides,  that  **  all  property  of  every 
i  or  nature  whatsoever,  within  this  State,  shall  be  subject 
fixation,"  with  certain  specified  exceptions  which  do  not 
Tace  the  interest  in  question.  (Laws  1861,  Sec.  4.)  We 
e  seen  that  the  interest  of  the  defendant  is  vested,  and  is 
perty  capable  of  taxation.  The  language  of  this  section 
ertainly  broad  enough  to  oover  it^  and  shows  an  intention 
:bx  it  The  fifth  section  provides  that  **  the  term  '  real 
te,'  whenever  used  in  this  Act,  shall  be  deemed  and  taken 
nean  and  include,  and  it  is  hereby  declared  to  mean  and 
ude,  the  ownership  of  or  daim  to  •  *  *  any  land 
bin  the  State  ♦  •  ♦  and  the  daim  by  *  *  *  any 
son  *  *  *  to  any  land,  shall  be  listed  under  the  head 
*eal  estata'' 

lection  thirteen  requires  the  Assessor  to  ascertain  all 
perty,  real  and  personal,  in  his  county,  and  the  value  of 
same,  and  list  it  to  the  person,  etc.,  owning  or  having 
session,  chaige  or  control  thereof.  Section  fourteen  re- 
res  owners  to  give  a  list  and  description  of  prop- 
7,  real  and  personal^  in  other  ooimtiesy  to  the  Assessors.    And 
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section  twenty  prescribes  the  mode  of  listing,  and  that  the 
estate  shall  be  "  described  by  metfes  and  bounds,  or  by  earn 
designation  or  name;  if  situate  within  the  limits  of  any 
or  incorporated  town,  describing  by  lots  and  fractions  of  1 
if  without  said  limits,  giving  the  number  of  acres  as  nearl 
can  be  conveniently  ascertained,  and  the  location  of  the  t< 
ship  where  sitiiated,'*  etc.  These  are  the  provisions  bea 
upon  the  question.  The  Act  of  March  6th,  1863,  referre( 
appears  to  be  an  amendment  to  other  Acts  which  have  no 
plication. 

That  the  L^slature  intended  that  this  species  of  prop 
should  be  taxed,  and  that  it  is  embraced  in  the  terms  * 
property  of  every  kind  and  nature  whatsoever  within 
State,"  there  can  be  no  doubt.  And  we  think  the  other 
visions  are  sufficiently  comprehensive  to  enable  the  Ass€ 
to  assess  it.  There  is  the  ownership  of  three  leagues  of  1 
granted  by  the  Mexican  Government  and  actually  confir 
to  the  defendants  and  their  grantor,  to  be  located  within 
tain  specific  boimds,  embracing  about  eleven  leagues,  but 
yet  located.  The  right  to  so  much  land  within  the  bound 
vested  and  indefeasible.  It  is  well  known  "by  a  com 
designation  or  name,"  and  the  quantity  and  external  box 
are  known.  It  is  bought  and  sold,  and  dominion  is  exerc 
over  it  by  the  description  given,  and  may  be  sold  under 
cution  and  otherwise  affected  by  judicial  proceedings, 
precise  land  to  which  the  title  will  ultimately  attad 
not  known,  and  for  this  reason  it  may  not  be  possible  to  estii 
the  relative  value  for  purposes  of  assessment  so  aecuratel; 
it  could  be  done  if  finally  located.  But  the  same  elem 
exist  for  assessing  its  value  for  purposes  of  taxation,  as 
purposes  of  business  transactions,  or  sales  under  execut 
and  this  is  all  that  can  be  said  of  any  specific  piece  of  p 
erty.  It  may  very  weU  be  assumed,  that  those^  who 
entitled  to  the  first  election  of  location,  will  take  the  i 
valuable  portions  of  the  whole,  and  that  the  defendants,  ^ 
they  come  to  locate,  will  elect  the  most  valuable  of  the  1 
which  will  remain.    Business  men  about  to  ptirchaae  wo 
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ubtless^  80  look  at  the  matter.  There  is  a  right  of  prop- 
:jy  with  an  actual  marketable  valuOi  uncertain  as  the  loca- 
>n  may  be,  depending  upon  principles  which  business  men 
11  understand.  And  an  Assessor,  of  course,  should,  and 
ubtless  would,  regard  these  principles  in  making  an  assess- 
;nt  He  may  not  be  able  to  estimate  the  valuation  so 
^urately  as  he  could  if  he  knew  exactly  upon  which  specific 
Lct  of  land  the  title  attaches;  but  the  fact  that  the  relative 
[ue  cannot  be  ascertained  with  mathematical  precision,  is  no 
ison  why  valuable  property  should  not  be  assessed  at  all.  If 
it  were  a  valid  reason  for  not  taxing  property,  all  property 
»uld  escape  taxation. 

The  precise  points  now  relied  on  by  appellants,  were  made 
d  overruled  in  Palmer  v.  Boling,  8  Cal.  889.  The  Court, 
wever,  also  thinks  the  assessment  can  be  sustained  on  an- 
ler  ground,  and  afterward  says  that  the  points  may  be 
aoeded,  for  the  purposes  of  this  case;  for  the  survey  was 
ally  confirmed  four  days  before  the  time  for  making  the 
cessment,  expired;  and  as  the  precise  time  for  making  the 
:es8ment  did  not  appear,  it  must  be  presumed  that  the  officer 
I  his  duty,  and  made  the  assessment  subsequent  to  the 
rvey. 

The  description  of  the  property  is  as  definite  as  the  nature 
the  case  will  admit  of — as  good,  doubtless,  as  the  owner 
uld  be  able  to  give,  if  about  to  sell  it  It  would  pass  the 
le  in  a  conveyance.  We  think  the  requirements  of  the  statute 
bstantially  complied  with  in  the  assessment^  and  that  the 
[)perty  was  properly  taxable  and  taxed* 
Judgment  affirmed. 


Cttbbet,  0.  J.,  dissenting! 
I  dissent 
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r  AlTACHlOnT  SHOULD  BK  DlSSOLTB). —  It  th«  CMdprAtet  tUtot  BO  dtOM 

r  actloB,  aai  does  not  admit  €f  aBcndiiivit;  tiM  attefihaMit  flMBid  be 

InolTtd. 

—  If  the  eomplalnt  can  be  made  good  bj  amendment*  the  i>lalnttff  ebonld 

e  allowed  to  amend,  pending  tbe  motion  to  dissolre  the  attachment 

I  IK  THU  OouiT.-^  Coeto  In  thle  Ceort  follow  the  judgment  nnleai  other- 

rlae  apedally  directed  bj  tbe  Conrt 

018   HI  THIS  CouBT. —  Damaget  for  a  frlTolooa   appeal*  glTcn   bj   the 

liree  hundred  and  fortj-eigtatb  section  of  the  Practice  Act,  cannot  be  re- 

orered  In  an  action  apon  the  undertaking  on  appeal,  nnleae  thej  have  been 

pedally  awarded  by  thle  court. 

fCB  TO  AcnoB  UFOB  Umdebtaxibq  on  Apfbal.— If  the  appeal  has.  been 

onsldered  by  the  appellate  Court,  and  the  judgment  below  affirmed,  a  want 

f  jnrledlctlon  en  the  part  of  the  appellate  Conrt  cannot  bo  ehown  In  de- 

ence  to  an  action  npon  the  undertaking  on  appeaL 

I   OP  A    BUBBTT   OB   UUDBBTAKINO   QH   APFBAU — If  COO  Of   the   SOretleS   OB 

n  undertaking  on  appeal  dies  before  enlt*  the  respondent  doea  not  forfeit 
is  right  of  action  against  the  other  snretles  by  falling  to  prsaaBt  kin  \ 
gainst  tbe  estate  of  the  deeeaaed  anretar* 
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•Appeal  from  the  District  Court,  Fifteendi  Judioial 
trict,  City  and  County  of  San  Frandaoo. 

Plaintiff  recovered  judgment  in  the  District  Ccmrt  a 
Fifteenth  Judicial  District,  Kovember  17th,  1862,  a{ 
one  Lewis  Brady,  for  ten  thousand  and  eighty-seven  d< 
and  fifty  cents.  Said  Brady,  on  the  first  day  of  Decei 
1862,  filed  in  said  Court  his  notice  of  appeal  to  the  Sup 
Court  from  said  judgment,  and  from  an  order  of  said  Di 
Court  denying  his  motion  for  a  new  trial  in  said  action, 
the  same  day  the  defendants  and  one  Leland  executes 
behalf  of  Brady,  their  undertaking  on  appeal  to  the  Sup 
Court  from  said  judgment  Said  Brady  filed  his  appeal 
with  th«  Clerk  of  said  District  Court  December  8d,  : 
Pending  said  appeal,  th%  judgment  appealed  from  was  s 
until  the  affirmance  of  the  same,  and  of  the  said  order  o 
District  Court  denying  the  motion  of  the  said  Brady  for  i 
trial,  by  the  Bupremei  Courts  and  the  remittitur  from 
Supreme  Court  in  said  appeal  was  filed  with  the  Clerk  oi 
District  Court;  all  of  which  was  accompliidied  Nove 
4ih,  1868. 

Li  the  month  of  January,  1864,  said  Leland  departed 
life,  and  in  the  month  following,  one  Hen^  Hale  was 
fully  appointed  executor  of  his  last  will  and  testam^it 

lliis  action  was  commenced  January  12th,  1867,  and  i 
complaint  plaintiff  demanded  judgment  for  nine  thoi 
four  hundred  and  ninety  dollars  and  twenty-one  cents,  1 
the  portion  of  said  judgment  appealed  from  then  unsati 
and  interest  thereon,  also  the  sum  of  sixty-six  dollars 
fifty^five  cents,  costs  of  Supreme  Court  on  said  appeal, 
interest  thereon. 

After  the  commencement  of  this  action,  plaintiff  pro< 
a  writ  of  attachment  against  the  property  of  defendan 
be  regularly  issued  and  levied  upon  their  property,  to  » 
the  payment  of  any  judgment  against  them  he  might  t 
after  reooven 
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Defendants  moved  said  District  Court  to  dittohe  said  at^ 
chment  upon  the  grounds,  to  wit: 

**  Ist  Said  aotkte  is  not  an  aetion  upon  a  eontraoty  either 

press  or  implied^  for  the  direct  payment  of  money,  and  the  ilH  , : 

f  endants  are  both  residents  of  thk  Stata  tffr 

''2d.  The  complaint  herein  does  not  ftate  facts  sufficient  m^* 

oonstitnte  a  cause  of  action.  ^%^ 

''  3d.  It  appears  from  the  complaint  herein,  that  there  was 

\  consideration  for  the  second  supposed  undertaking  or  prom- 

3  contained  in  thd  instrament  upon  which  this  action  is 

oug^it 

''4th.  It  does  not  appear  from  said  complaint  that  there 

LS  been  any  breach  of  either  or  any  of  the  conditions  in  said 

strument  contained. 

"6th.  It  does  not  appear  from  plaintiff's  complaint  that 

e  defendants,  or  either  ^  them,  are  liable  upon  said  instru- 


ent;  but  it  appears  therefrom  that  said  defendants  are  not, 
\T  is  either  of  them,  liable  thereon.'^ 

The  motion  was  denied  by  said  District  Oourt,  to  which 

xf  endants  duly  excepted,  and  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

£.  £.  Pnvinea,  for  Appellants,  argued: 

The  writ  was  improperly  issued,  because: 
First — The  contract  sued  on  is  not  one  for  the  payment  of 
oney,  but  that  this  action  is  <me,  in  the  strictest  sense,  to 
cover  damages,  the  amount  of  which  cannot  be  gathered 
om  the  instrument  itself,  and  was  unascertainable  at  th& 
tne  of  its  execution;  and  cited,  as  the  judicial  exposition  of 
e  phrase  "for  the  recovery  of  money  only''  and  "for  the 
lyment  of  money  only''  used,  Sees.  139  and  146  of  the  N. 
.  Code;  6  How.  Pr.  810;  8  lb.  604;  7  lb.  337;  14  lb. 
>9 ;  1  Code  B.  136 ;  1  Duer,  647;  Ih.  603. 
Second— -The  oontraet  sued  on  is  not  one  ''for  the  direct 
Lyment  of  money;"  the  word  "direct"  is  used  as  the  oppo- 


I" 


164 


Hathaway  v.  Davis. 


[Sup.C 


▲rKoment  for  Respondent. 


site  6t  indirect^  oblique,  uncertain,  dcyubtf  id,  contingent,  cone 
tiondL 

Third  —  The  appeal  from  the  judgment  appealed  from  w 
a  nuUit^)  because  die  time  limited  bj  statute  for  that  purpo 
had  ei^ijed  before  it  was  taken;  henoe^  there  wad  no  ooDa 
eration  for  the  second  promise  or  imdertaking  oontained  in  t 
instrument  sUed  on,  and  cited  20  CaL  141 ;  28  lb.  416 ;  < 
lb.  207;  2  McLean,  511;  11  K.  H.  191;  4SeaBU  864;  6  Ho 
Miss.  106. 


TF..  W.  Crane,  for  Bespondent,  argued; 

That  as  between  the  respondimt  and  appellants,  ihere  wu 
contract  for  the  direct  payment  of  money;  the  amoimt  to 
paid  to  be  determined  by  the  future  action,  of  the  Suprei 
Court.  That  Court  having  affinned  the  judgment,  the  1: 
bility  became  fixed  and  conclusive;  and  cited  BockfeUer  Y.Di 
elly,  8  Cow.  622 ;  Chase  v.  Eimnan,  8  Wend.  452 ;  Thomas 
Allen,  1  Hill,  145;  Baggoit  v,  Boulger,  2  Duot,  170;  Oifix 
V.  Wimans,  1  Corns.  550;  Biddle  v.  Baker,  18  CaL  305- 
Pico  V.  Webster,  14  Cal.  204;  TissoU  v.  Darling  9  CaL  28 
Dare  v.  Covey,  13  Cal.  508 ;  Heebner  v.  Totvnsend,  8  Abb 
Pr.  23.7 ;  Wood  v.  Derrickson,  1  Hilton,  410.  That  the  oontn 
was  substantially  this:  Davis  and  Phillips  promised  Hat! 
way  that  Brady  would  pay  the  amount  of  the  judgme 
against  him  if  it  was  affirmed,  and  if  Brady  did  not  tb 
would.  In  legal  effect  it  was  a  direct  contract  to  pay  moi 
to  Hathaway — the  precise  amount,  however,  depending  up 
the  action  of  the  Supreme  Court  If  expressed  in  th( 
words,  ''We  will  pay  the  sum  of  ten  thousand  and  eigh 
^ven  dollars  and  fifty-two  cents  damages,  and  <me  hundi 
and  thirty-seven  dollars  and  forty  cents  coats  of  suit,  besi( 
the  costs  of  the  Supreme  Court,  to  E.  V.  Hathaway,  provid 
the  judgment  against  Lewis  Brady  is  affirmed,"  it  would  oi 
be  t^e  iegal  ecfuiralent  of  the  actual  terms  of  the  ubderti 
ing.  The  contingency  as  to  the  affiimaxice' does  not  desti 
the  direUneee  of  the  promise  to  pay  a  gi^en  amount  of  mos 
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ay  mare  than  the  contingency,  that  the  miJwr  of  a  promia- 
>ry  note  does  not  pay,  affects  the  direetneas  of  the  mdoraer'a 
>ntract  with  the  holder. 

Though  the  attachment  law  ia  strictly  oonstrued,  when 
;rutinizing  the  mode  of  procednre  under  it,  yet  when  deter- 
dning  as  to  the  class  of  oases  within  its  purview,  it  is  jua^ 

fiable  to  construe  it  liberally,  so  as  to  enlarge  rather  than  Jt) 

»trict  the  rem«iy ;  and  cited  White  v.  Bteam  Tug  Mary  Arm,  ^^ 

CaL  470;  Lenox  v.  Howl/md,  8  Caine,  828.     If  the  respon-  ^ 

ent  Toluntarily  stayed  proceedings,  the  appellant  gained  the 
ivantage  which  he  sought  by  his  undertaking.  But  the  aure- 
ies  are  estopped  from  denying  tlie  jurisdiction  of  the  Supreme 
lourt;  and  cited  People  v.  PaXcaner,  2  Sandf .  81  j  The  Oumr 
erland  Coal  and  Iron  Oa.  ▼.  Hoffman  Steam  Oo.  15  Abbotfa 
^r.  78 ;  Morse  v.  Hudson,  5  Mass.  816;  People  v.  Carpenter, 

CaL  403 ;  People  v.  Edwards,  9  OaL  288 ;  Dore  v.  Covey,  ♦ 

S  Cal.  508 ;  People  v.  Wolff,  16  OaL  886 ;  People  v.  Shirley, 
8  CaL  121 ;  McMillan  v.  Dana,  18  OaL  889.  The  Supreme 
/ourt  took  jurisdiction  and  affirmed  the  judgment,  thereby 
ot  only  deciding  the  errors  assigned,  but  also  deciding  that 
t  had  jurisdiction.  This  is  oondudive  in  all  collateral  pro- 
eedings;  and  cited  Clary  y.  Eoaglamd,  6  OaL  688;  King  v. 
^ooU,  36  Barb.  24. 


By  the  Oourt,  SAinnnasoH,  J.i 


{ 


n 
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This  is  an  appeal  from  an  order  denying  a  motion  to  dis- 
olve  an  attachment.  The  action  is  against  sureties  on  an 
ppeal  bond,  which  is  in  the  otdinary  form  of  an  undertaking 
n  appeal  where  a  stay  of  proceedings  is  sought  It  contains 
wo  premises.  Ist  "  That  the  appellant  \rill  pay  all  the 
amages  and  costs  which  may  be  awarded  against  the  defend- 
nt  on  the  appeal,  not  exceeding  three. hundred  dollars;  "  and, 
?d.  ''That  if  4e  judgment  appealed  from,  or  any  part 
hereof,  be  affirmed,  the  appellant  shall  pay  the  amount 
lirecied  to  be  paid  thereby,  or  the  part  of  aueh  amount,  as  ilHPi 
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to  which  the  same  shall  be  affirmed,  if  affirmed  only  in  pari 
and  all  damages  and  costs  which  shall  be  awarded  against  th 
appellant  upon  the  appeal''  The  question  presented  i 
whether  this  undefrtaking  is  a  ^^  contract  for  the  direct  paj 
ment  of  money ''  within  the  meaning  of  the  one  hundred  an< 
twentieth  section  of  the  Practice  Act  relating  to  attachmenU 

The  language  of  the  statute  is  that  a  plaintiff  may  have  a: 
attachment  ^^  in  an  action  upon  a  contract,  express  or  implied 
for  the  direct  payment  of  money/'  etc 

So  far  as  we  are  advised  this  precise  language  is  peculia 
to  our  statute.  We  do  not  find  it,  nor  language  substai 
tially  like  it,  in  the  statues  of  any  other  State  to  which  on 
attention  has  been  called,  and  we  find  no  little  difficulty  ii 
coming  to  a  satisfactory  conclusion  as  to  the  precise  meaninj 
which  the  L^slature  intended  to  oxivey  by  its  use.  It  i 
very  dear  that  the  cause  of  action  must  be  for  the  recovei; 
of  money  only,  and  must  arise  out  of  contract,  either  exprefl 
or  implied;  and  it  is  equally  dear  that  an  attachment  is  nc 
allowed  in  all  cases  arising  out  of  contract  where  compensi 
tion  in  money  can  be  recovered.  It  is  further  apparent  tha 
the  distinguishing  features  lie  in  the  words  '^  direct  payment^ 
The  defendant  must  have  contracted  for  the  ^^  direct  paymen 
of  money,"  or  his  goods  cannot  be  attached.  But  what  doe 
'^ direct  payment"  mean!  —  or  what  does  indirect  paymen 
meant  Whoever  imdertakes  to  answer  these  questions  in  i 
manner  at  all  satisfactory  to  himself  will  first  come  to  th 
conclusion  that  the  Legislature  has  expressed  its  will  in  Ian 
guage  not  a  little  obscure.  The  L^slature  is  said  to  emplo; 
words  not  technical  in  their  ordinary  and  popular  sense. 

What  meaning  would  the  improfessional  man  give  to  th< 
words  in  question!  As  to  the  word  "payment,"  he  woul< 
answer  promptly:  "it  is  the  delivery  of  money  by  one  per 
son  from  whom  it  is  due  to  another  person  to  whom  it  i 
due,"  but  when  he  undertakes  to  draw  the  distinctioi 
between  a  direct  and  an  indirect  delivery  of  money  he  wil 
not  answer  so  readily,  if  at  all.  "Direct"  means  straigjht 
forward,  not  crooked,  not  winding,  nor  circuitous,  not  side 
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^,  not  oblique.  Apply  these  Tarious  terms  to  the  descrip- 
\  of  a  payment  and  we  reach  no  intelligible  result  What 
I  "crooked  payment,''  a  "winding  payment,"  a  "drcui- 
j  payment,"  an  "oblique  payment?"  Is  not  every  pay- 
it  necessarily  "  direct  "  and  "  straightforward  f  "  If  the 
tor  grumbles,  or  haggles^  or  hesitates,  it  may  be  said,  in 
^rtain  sense,  that  the  payment  is  not  straightforward  when 
omes  to  be  made,  but  the  question  is  as  to  his  promise, 

not  as  to  the  manner  of  its  performance.  It  is  obvious 
the  sense  of  the  word,  as  used  in  common  speech, 
ft  not  afford  much  aid.  In  the  law  of  descents  we  find 
word  "  direet "  used  as  the  opposite  of  *^  collateral." 
n  the  law  of  contracts  we  find  the  word  "collateral'' 
1,  and  if  the  word  "  direct "  qualified  the  word  "  con- 
it "  so  as  to  make  the  statute  read,  "  on  a  direct  contract 

the  payment  of  money,"  we  might,  with  some  reason, 
i  that  it  was  used  aa  the  opposite  of  collateral  and  that  all 
bracts  of  a  collateral  character  are  not  within  the  statute; 

it  does  not,  and  to  hold  that  it  has  that  effect  in  its 
lent  place  would  be  to  violate  one  of  the  plainest  usages 
)ur  language.  A  collateral  contract  or  promise  may  be 
the  direct  payment  of  money,  for  aught  we  can  perceive, 
¥ell  as  the  principal  promise^  and  hence  the  distinction, 
tever  it  may  be,  cannot  lie  between  them.  It  follows 
;  the  word  "  direct "  has  been  used  in  some  unnatural  or 
ined  sense  and  must  be  entirely  disregarded  unless  we 

something  in  the  context  or  general  policy  of  the  Act 
?h  will  serve  to  illustrate  the  sense  in  which  it  is  used. 

think  a  dew  is  afforded  in  the  next  section  (one  hundred 

twenty-one)  where  the  plaintiff  is  required  to  make  a 
ain  affidavit  in  order  to  procure  an  attachment.  He  must 
ible  to  swear,  among  other  things,  that  the  defendant  is 
bted  in  a  certain  stun,  specifying  the  amount.  This  lan- 
^e  excludes  all  causes  of  action  for  unliquidated  sums  of 
ey;  for,  until  they  have  been  liquidated  by  the  verdict 
I  jury,  it  is  impossible  for  the  plaintiff  to  swear  to  the 
imty  and  oonfines  the  right  of  the  plaintiff  to  an  attache 
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ment  to  cases  of  contract/ where  the  liability  of  the  defend 
can  be  ascertained  with  certainty  and  is  not  in  doubt  m 
after  a  trial,  or^  in  other  words,  where  the  amount  to  be  p 
is  fixed  by  the  terms  of  the  oontntct^  or  can  be  readily  asi 
tamed  from  the  information  which  it  affords.  Every  ff 
oase  is  clearly  within  the  policy  of  the  Attachment  Law,  wl 
is  designed  for  the  benefit  of  acknowledged  creditors,  \ 
not  those  who  may  or  may  not  torn  out  to  be  such  aceord 
to  the  finding  of  a  jury.  In  such  cases  the  payment^  wl 
has  been  promised,  in  a  certain  sense,  may  be  said  to 
direct  While  this  view  is  not  very  satisfactory,  it  is  m 
so  than  any  other  which  finds  color  in  the  ambiguous  wc 
of  the  statute.  There  is  certainly  no  reason  why  an  atti 
ment  should  be  allowed  in  an  action  upon  a  promissory  n 
which  is  not  equally  persuasive  in  the  present  case.  ' 
plaintiff  can  swear  to  the  amount  due  with  equal  accun 
and  his  right  to  recover  is  as  clear,  and  his  claim  upon 
law  for  the  advantages  of  this  remedy  no  less  reasonable 
just  True,  the  contract  does  not  specify  the  precise  amo 
to  be  paid,  but  it  points  directly  to  the  instrument  or  rec 
which  does,  which  is  all  that  is  required. 

To  read  "  direct "  as  the  opposite  to  **  ooUateraV  wc 
be  to  create  a  distinction  of  very  doubtful  foundation 
certainly  opposed  to  the  general  policy  of  Ihe  Act     Tc 
read  it  would  be  to  exempt  all  collateral  contracts  from 
operation  of  the  Act     Indorsers,  guarantors,  sureties  and 
others  who  undertake  to  pay  or  become  responsible  for 
debts  of  another  could  not  be  reached  by  attachment; 
yet  there  can  be  no  good  reason  why  they  should  be  excep 
We  are  of  the  opinion  that  the  L^slature  intended  no  s 
distinction. 

The  claim  that  the  complaint  does  not  state  a  cause 
action,  and  that  the  attachment  should  have  been  dissol 
for  that  reason,  cannot  be  sustained.  Unless  the  compL 
shows  upon  its  face  that  the  plaintiff  has  no  cause  of  ad 
with  the  help  of  an  amendment,  the  attachment  should 
be  dissolved.     If  the  complaint  is  defective  merely,  and 
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lade  good  by  amendment,  the  plaintiff  should  be  allowed 
mend  before  the  decision  of  the  motion  to  dissolve;  but 
he  complaint  is  incurable  the  attachment  must  be  dis- 
^.  So  far  as  the  complaint  fails  to  allege  that  the  costs 
ippeal  were  awarded  to  the  plaintiff,  it  can  be  amended, 
eding  it  to  be  defective;  but  wo  think  the  allegation 
>ws  as  a  legal  presumption  from  the  allegation  thai  the 
;ment  was  aflSrmeA  It  is  not  the  practice  of  this  Court 
ormally  award  costs,  but  they  are  allowed  to  follow  the 
^ent  as  of  course,  and  are  taxed  bv  the  Cleric  without 
lal  direction  from  the  Court  As  to  damages  on  appeal 
complaint  makes  no  claim,  hence  no  averment  of  an 
rd  was  necessary.  Doubtless  no  damages  were  awarded, 
damages  referred  to  in  the  statute  (Sec.  348)  and  in  the 
Brtaking  are  such  as  may  be  awarded  by  this  Court  on 
?als  taken  for  delay,  as  provided  in  section  three  hundred 
forty-five.  The  case  of  Tarpey  v.  Shillenberger,  10  Cal. 
,  seems  to  have  been  a  case  in  which  such  damages  were 
ned,  and  it  was  not  alleged  that  any  damages  had  been 
rded.  Unlike  costs,  damages  do  not  follow  as  a  matter 
»urse,  but  must  be  specially  awarded  by  the  Court,  and 
30,  when  claimed  by  the  respondent  in  an  action  upon  the 
eal  bond,  he  must  aver  that  they  were  awarded  by  the 
dilate  Court. 

For  is  the  point  that  the  appeal  from  Ike  judgment  was 
taken  within  time,  and  that  for  that  reason  the  under- 
ng  of  the  sureties  was  without  consideration,  available  to 
defendants.  Concede  that  tiie  undertaking  did  not  ope- 
i  to  I^ally  stay  proceedings  upon  the  judgment,  (a  point 
eh  we  do  not  decide,)  yet  it  in  fact  had  that  effect,  and 
appellants  received  all  the  benefit  for  which  their  sureties 
tracted,  and  were  they  allowed  now  to  say  that  their 
ertaking  was  nudum  pactum,  gross  injustice  might  be 
e  to  the  plaintiff  because  he  did  not  choose  to  act  upon  a 
btful  right.  Moreover,  they  cannot  be  allowed  to  quee- 
L  the  validity  of  the  judgment  of  affirmance  on  the  score 
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of  jurisdiction,  or  upon  any  other  ground — it  is  conclusi 
upon  them  upon  all  tiie  points  upon  which  it  acts.  {Irwin 
Backus,  25  Cal.  214.) 

There  is  nothing  in  the  point  in  relation  to  Ldand.  I 
release  was  not  the  act  of  the  plaintiff  but  of  death,  and  ooun 
for  appellants  cite  us  to  no  rule  of  law  by  which  the  plaini 
was  bound  to  present  his  claim  against  his  estate^  or  fori 
all  right  of  action  against  his  co-sureties. 

Order  affirmed. 


Sawyer,  J.,  dissenting: 

The  undertaking  upon  which  a  recovery  is  sought  is  ''tl 
the  appellants  will  pay  all  damages  and  costs  which  may 
awarded  against  defendant  on  the  appeal,  not  exceeding  th 
hundred  dollars."  This  appears  to  me  to  be  an  undertak 
that  another  party  shall  pay,  and  not  that  the  party  himf 
will  pay.  There  is  no  promise  that  the  defendants  therasel 
will  pay  any  money  at  all,  and  consequently  no  contract 
their  part  for  the  direct  payment  of  money.  On  a  failure 
the  appellants  in  the  suit  to  pay  in  accordance  with  the  tei 
of  the  undertaking,  there  is  a  breach,  it  is  true,  and  the  pa 
to  the  undertaking  is  liable  for  damages  for  the  breach.  1 
the  liability  is  strictly  for  damages,  and  not  on  his  o\ni  c 
tract  that  he  himself  will  pay  money.  For  these  reason 
think  there  was  no  contract,  eizpress  or  implied,  on  the  i 
of  the  defendant  for  the  direct  payment  of  money  within 
meaning  of  the  Attachment  Law,  and  that  an  attachmeni 
unauthorized. 
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^HE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
THE  EMPIRE  GOLD  AND  SILVER  MINING  COM- 
PANY, AJn>  iMPBOVEOf  KETTB  ON  LaIHX 

BANScmiPT  ON  Apfbax^ —  The  Clerk's  minates  of  the  trial  are  no  part  of  the 
tranacrlpt  on  appeal.  The  matters  therein  contained  could  onlj  be  made 
part  of  the  record  In  the  mode  prescribed  by  the  Practice  Act  Jfooiif  t. 
Del  YatU,  28  Cat  174,  Jffarper  t.  Minor,  27  CaL  107,  and  Abtkon  T. 
DouglaM,  28  Cal.  209,  are  cited  as  authority. 

[onoN  TO  Stbixi  Out.— a  motion,  made  to  strike  ont  portions  ef  a  coin- 
plalnt,  that  does  not  speclflcally  point  ont  the  objectionable  matter,  Is  too 
general,  and  tha  Conrt  mlsht  properly  deny  the  motion  on  that  gronnd. 

BSESSMBirr  Boll. —  The  object  of  a  description  of  property  In  an  assess- 
ment roll  Is  to  dearly  Identify  the  property  assessed.  An  assessment  roll 
which  describes  mtaintely  each  particular  piece  of  Improvement  on  land 
assessed,  with  the  Talne  of  each,  separately  stated,  In  a  colamn  of  Item 
figures,  so  arranged  that  there  can  be  no  mistake  as  to  the  property  In- 
tended to  be  assessed,  and  where,  In  addition,  the  aggregate  ralne  of  the 
same  Is  stated  under  the  general  head  **  Valna  of  Improrements  on  land,"  Is 
clearly  safflclent. 

mil. —  Where  the  description  of  the  property  assessed  Is  placed  under  the 
head  **  Improvements  on  land,**  and  the  aggregate  Talue  of  the  same  la  car- 
ried out  In  figures,  preceded  by  the  dollar  mark,  under  the  general  head  of 
**  Value  of  Improrements  on  lands,*'  the  assessment  Is  correctly  made. 

>IM. —  Where  the  figures  representing  the  affffrepat0  Talue  of  the  property 
assessed  are  placed  In  the  column  headed  by  ''Value  of  Improrements  on 
lands,"  and  preceded  by  the  dollar  mark,  such  an  assessment  Is  not  Told  In 
consequence  of  the  omission  of  the  dollar  mark  preceding  the  figures  In  the 
column  representing  the  Beparaie  valuer  of  the  Items,  for  If  the  aggregate 
figures  represent  dollars,  so  also  the  smaller  sums,  In  figures,  which  go  ts 
make  up  those  In  the  aggregate.  Bust  represent  dollars. 

oiTFLicT  OF  TnsTiMONT. —  Whsro  the  record  dlidoses  a  conflict  of  testimony, 
and  that  there  was  iome  testimony  showing  that  the  Assessor  had  done 
ererythlng  necessary  to  make  a  ralld  assessment,  such  an  asseasmeot  will 
not  be  held  fatally  defectlre  on  appeal. 

0LL4a  Mabks. —  Where,  In  an  Item  column  of  figurea,  the  dollar  mark  Is 
prefixed  to  some,  but  not  to  all  the  Items,  Held,  that  all  the  figures  stand- 
ing In  the  same  column  and  In  the  same  relation  to  other  similar  lteai% 
must  be  construed  to  be  dollars,  without  a  repetition  of  the  mark  before  < 


Appeal  from  the  District  Courts  Sixteenth  Judicial  Dis- 
act,  Mono  Coimtj.  ^ 

This  was  an  action  institnted  nnder  the  general  Bevenue 
lawB  for  the  recovery  of  State  and  county  delinquent  taxes, 
3vied  upon  the  defendants  in  Mono  Oountyi  for  the  fiscal 
ear,  A.  D.  1866. 
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The  defendants^  upon  their  first  appearance  in  the  action 
moved  to  strike  out  portions  of  plaintiff's  complaint.  Tl 
motion,  which  was  in  writing,  described  the  portions  aougl 
to  be  stricken  out  in  these  terms,  to  wit:  '^  Every  allege 
tion  and  expression  therein  contained,  (complaint^)  showin 
and  alleging  the  valuation  of  improvements  on  land,  an 
other  property  therein  described,"  etc 

The  action  was  tried  in  said  District  Court,  and  the  Peop] 
had  judgment,  from  which,  and  an  order  of  the  District  Com 
denying  their  motion  for  a  new  trial,  ihe  defendants  appealec 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

W.  M.  Seawell,  for  Appellants,  argued  that  the  defendant 
motion  to  strike  out  portions  of  the  complaint  should  hav 
prevailed,  because  the  Bevenue  Act  of  1863  (Statutes  186S 
p.  722)  prescribes  the  form  of  a  complaint  for  the  recover 
of  delinquent  taxes,  and  in  that  form  the  valuation  of  th 
property  is  not  required  to  be  stated;  and  cited  People  ^ 
Hastings,  26  Cal.  668.  That  the  assessment  upon  which  th 
judgment  is  based  is  invalid,  because  not  made  in  conformit 
with  the  provisions  of  the  Eevenue  Act  As  to  the  rule  h 
such  cases,  Moss  v.  Shear,  25  Cal.  46,  is  cited.  When  on 
owns  several  tracts  or  parcels  of  land,  they  should  be  listen 
and  valued  separately,  else  the  proceeding  will  be  void 
(Blackwell  on  Tax  Titles,  176.)  Conceding  for  the  argc 
ment,  that  the  figures  in  the  column  headed  "  improve 
ments  upon  lands ''  which  were  prefixed  by  the  dollar  mark 
expressed  the  aggregate  value  of  all  the  improvanents  se 
out  under  the  head  of  "  description  of  property,"  yet  there  i 
no  separate  listing  and  valuation  of  the  improvements  upon  thi 
several  tracts  of  land  mentioned  in  the  assessment  Th( 
other  figures,  not  prefixed  by  the  dollar  mark,  express  noth 
ing  as  to  the  description  or  value  of  the  several  parcels  o: 
property  mentioned  in  the  list  {The  People  v.  San  Franeiec^ 
Savings  Union,  81  CaL  132.) 

/.  0.  McCxdlough,  Attamey-Oeneftd,  for  the  People,  aigueJ 
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lat  there  was  bo  error  in  refusiiiig  to  strike  out  portions  of 
le  complaint.  Tbe  form  of  the  complaint  follows  the  statu- 
Ty  form  closely,  except  certain  valuations^  which  are  mere 
atters  of  description  to  identify  the  sepkrate  pieces  of  prop- 
-ty,  in  which  the  statute  (See  2  Hittell,  Art  6,  189)  givea 
le  pleader  the  largest  latitude.  There  is  nothing  in  the  pointy 
lat  there  was  not  in  ihe  assessment  a  separate  valuation  of 
te  improvements  on  each  tract  of  land*  It  has  been  expressly 
ild  that  improvements  may  be  assessed  under  a  gross  valua- 
Dn  in  general  terms.  (People  v.  Rains,  28  Cal.  129,  130, 
)3 ;  People  v.  Leet,  IK  101.)  As  to  the  absence  of  the  dollar 
ark  — the  defect,  if  it  existed,  was  cured  by  the  action  of  the 
■oper  ofEcers,  taken  in  the  proper  tima  under  the  Act  of 
^65-4.     (Stats.  18«5-^  p.  6.) 


By  die  Court,  Sawtes,  J.: 

The  Clerk's  minutes  of  tiie  trial  are  no  part  of  the  tran- 
ript  on-  appeal  The  matters  therein  contained  could  only 
)  made  a  part  of  the  record  on  appeal  in  the  mode  prescribed 
r  the  Practice  Act  (Moore  v.  Del  Valle,  28  Cal.  174; 
curper  V.  Minor,  S7  Cal.  107;  Ahhali  v^  Douglass,  28  Cal. 
>9.)  It  does  not  appear,  therefore,  by  anything  in  the 
cord,  upon  which  we  are  permitted  to  act,  what  the  ruling 
L  the  motion  to  strike  out  was.  Besides,  if  it  did,  the 
^tice  to  strike  out  was  too  general  It  does  not  point  out  the 
ecific  objectioDiable  matter,  but  leaves  the  Court  to  find  it  out, 
ire  and  there,  in  the  complaint,  and  determine  what  particular 
atter  answers  to  tiie  loose  description  given  in  the  notice, 
ae  Court  may  have  refused — and  properly — to  strike  it  out 
L  that  ground. 

Upon  the  merits,  we  think  the  property  correctly  assessed 
ider  the  general  head  of  improvements  on  lands.  But,  in 
dition  to  the  aggregate  value  being  placed  under  the  general 
ad,  ^'vialue  of  improvements  on  lands,''  each  particular 
ece  of  improvement  is  described  by  itsdf  with  unusual 
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minuteness    and    particularity,    and   separately   valued   in 
oolumn  of  items,  so  that  there  can  be  no  mistake  aa  to  t 
identity  of  the  property  intended  to  be  assessed.     The  objc 
of  the  description  is,  to  clearly  identify  the  property 
and  the  object  is  manifestly  accomplifi^ed  in  this 
It  is  clearly  sufficient. 

It  is  next  insisted  that  the  assessment  is  void  in  ooni 
quence  of  the  omission  of  the  dollar  mark  in  the  valuatio 
It  is  conceded,  however,  that  there  is  a  dollar  mark  prefix 
to  the  figures  76,700,  in  the  colunm  headed  'Walue 
improvements  on  lands,''  thus:  $76,700.  This  sum  is  nuu 
festty  the  aggregate  of  the  several  items  in  the  sub-column 
the  left,  footed  up  in  the  usual  form,  where  the  items  are  i 
down  in  a  separate  column  and  footed  up,  and  the  smn  ei 
ried  into  the  column  for  the  aggregate  of  the  items  of  t 
same  kind  to  the  right  There  can  be  no  misunderstandi 
this  on  the  face  of  the  record.  If,  then,  we  concede  that  t 
dollar  mark  is  not  prefixed  to  any,  or  all  the  items  in  t 
sub-column,  the  record  still  affords  the  data  for  determini 
upon  its  face  what  the  figures  were  intended  to  represez 
for,  when  footed  up,  and  the  sum  carried  out  in  the  agg 
gate,  the  dollar  mark  is  prefixed,  and  shows  that  the  agg 
gate  represents  dollars  and  decimals  of  a  dollar.  If  t 
aggregate  represents  dollars,  of  oourse  the  several  small 
sums,  which  go  to  make  it  up,  mui^  necessarily  be  doUa 
We  think  the  assessment  itself,  therefore,  affords  the  mea 
of  determining  what  the  figures  were  intended  to  represe 
without  recourse  to  evidence  aliunde. 

But  whatever   the    facts  may  have  been,  this  record  d< 
not  show  that  the  dollar  mark  was  not  prefixed  to  the  otl 
numbers  in  the  various  columns.     The  most  that  can  be  si 
is,   that   the  testimony   is  conflicting.     Page   seventy-two 
the  assessment  roll  was  introduced,  covering  the  property 
question.     Also  the  delinquent  list     These  both  have  all  t 
requisite   dollar  marks.      Dudleston   testifies,   explaining 
some  table  what  marks  he  placed  upon  it  as  Auditor,  by  t 
advice  and  consent  of  the  Piesideat  of  the  Boajrd  9t  Sup 
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rs  and  District  Attorney^  under  the  Act  of  1866.  But  his 
mony  must  have  reference  to  some  table  not  in  the 
rd,  for  he  refers  to  matters  that  do  not  appear  in  any  of 
copies  furnished.  Page  seventy-two,  as  referred  to  by 
witness,  is  certainly  different  from  page  seventy-two,  as 
ppears  in  the  record.  According  to  his  testimony,  there 
an  equalization  and  reduction,  and  some  dollar  marks 
ixed  where  they  were  wanting.  On  the  other  hand,  the 
ndants  themselves  subsequently  **  introduced  end  read  in 
ence  a  copy  of  page  seventy-two  (72)  of  the  original 
jsment  roll  of  Mono  County  for  the  fiscal  year  A.  D.  1866, 
i  stood  when  delivered  to  the  Clerk  of  the  Board  of 
srvisors  by  the  Assessor  of  the  county,  certified  by  the 
k  of  said  Board,  to  be  a  correct  copy  thereof,  a$  it  then 
V*  This  copy  contains  all  the  necessary  dollar  marks, 
hen,  this  is  a  copy  and  the  record  says  it  is,  of  the  original 
}sment  roll,  **  as  it  stood  when  delivered  to  the  Clerk  of  the 
rd  of  Supervisors  by  the  Assessor  of  the  county,**  it  con- 
5  everything  necessary  to  be  done  by  the  Assessor  to  show 
ilid  assessment  In  the  item  column  the  dollar  mark  is 
prefixed  to  every  item,  but  where  the  dollar  mark  is  found 
be  colimms,  showing  that  the  figures  in  that  column  are 
^ed  to  represent  dollars,  we  think  that  all  the  figures 
ding  in  the  same  column  in  the  same  relation  to  other 
lar  items,  must  be  construed  to  be  dollars,  without  a  repeti- 
of  the  mark  before  each  item.  There  may  be  some  con- 
Dn,  or  inaccuracy  in  the  record,  but  on  this  ground,  also, 
he  record  as  we  find  it,  we  cannot  say  that  the  assessment 
fatally  defective. 

he  defendant  has  no  reason  to  complain  if  the  judgment 
^  than  it  ought  to  be.     It  will  not  be  reversed  on  that 
ind  on  his  appeal, 
udgment  affirmed. 


m 


[r.  Chief  Justice  Cubbxt  did  not  express  an  opinion. 
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M.  GAEVEE  V.  ARCHIBALD  DOWNIE,  JOHN  D( 
NIE,  AHD  J.  0.  BIRDSEYE. 

KoTiCB  TO  IKDORSBB. —  To  charg»  an  Indorter,  It  la  not  neceasary  to 
that  notice  of  dishonor  was  actually  receiyed  by  blia,  nor  ereii  that  II 
addresaed  to  him  at  hia  place  of  reaidence.  If  the  notary*  In  good 
makes  diligent  inquiry  of  those  most  likely  to  know  the  residence  o 
Indorser,  and  acta  upon  the  information  so  obtained,  in  mailing  hia  o 
the  Indorser  will  be  charged*  notwithstanding  tite  notiee  may  be  aent  1 
wrong  place  and  never  reach  him. 

Duty  of  Notabt.*-  If  the  notary  is  ignorant  of  the  reaidence  «f  the  Ind 
he  must  make  diligent  inquiry  of  those  most  likely  to  know  It ;  haTing 
So,  he  may  safely  act  upon  the  information  so  obtained. 

DiLiOBNT   iNQqikr. —  Diligent  inquiry   la   audi  aa  buainesa  m«i.  make 
their  Intereata  depend  upon  obtaining  correct  information 

Appeal  from  the  District  Courts  Sixteenth  Judicial 
trict,  Nevada  County. 

The  appellant,  J.  0.  Birdseye,  waa  sued  aa  indorser, 
the  question  tried  was  whether  the  notice  of  dishonor 
sufficient  to  charge  him  as  such.     The  case  was  tried  in 
District  Court  without  a  jury,  and  came  to  this  Court  on 
judgment  rolL     The  findings  were  aa  follows: 

"At  the  time  of,  and  for  several  years  previous  to, 
making  of  the  note,  the  defendant  Birdseye  resided  in 
City  of  ITevada,  CaL  He  was  a  member  of  the  ban 
firm  of  Birdseye  &  Co.,  and  during  all  that  time  had  a 
known  place  of  business  on  Main  street  in  that  city, 
note  was  made  (and  endorsed  by  Birdseye)  on  the  15tl 
October,  1860,  and  was  due  six  months  after  date.  In  J 
ary,  1861,  Birdseye  went  to  the  Atlantic  States,  leaving 
business  of  die  firm  to  be  conducted  as  before,  under 
supervision  of  his  partner,  0.  N.  Felton,  assisted  by 
clerks  of  the  firm,  Dawley  and  Wheaton.  He  also  le 
power  of  attorney  with  his  partner  Felton  to  attend  to 
private  business.  He  returned  to  Nevada  City  in  Jime,  1 
and  remained  there,  conducting  the  banking  business  as  bej 
until  some  time  in  1864,  when  the  firm  dissolved, 
he  removed  to  another  part  of  the  State.     During  all 
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le  the  bufliiiees  of  the  finn  was  transacted  at  the  same 
ce,  with  the  same  sign  of  '  Birdseje  &  Co.'  over  the  door ; 
i  Sirdseye  &   Co.   were   a  well   known   business   house, 
iring  the  absence  of  Birdseye  in  the  Atlantic  States,  the 
^  fell  due.    It  had  been  placed  in  the  hands  of  a  notary, 

0  was  also  an  attorney  at  law,  for  collection,  and  protest 
Qecessary.    At  the  propet*  time  the  note  was  duly  presented 

the  notary  to  the  makers,  and  payment  demanded,  which 
s  refused.     It  was  generally  surmised  in  the  community^ 

1  was  known  to  the  Notary,  that  Birdseye  had  gone  to 
^hington  City,  D.  C,  as  an  applicant  for  the  Federal  office 
Collector  of  the  Port  of  San  Francisco.  The  period  of  his 
)bable  absence  was  uncertain.  If  successful  in  his  applica- 
n,  ^his  future  residence  would  probably  be  in  San  Fran- 
co; if  otherwise,  he  intended  to  return  to  Nevada  City, 
ter  due  demand  of  the  makers,  the  notary  went  to  the  said 
iking  house  of  Birdseye  &  Co.  at  Nevada  City,  for  the 
rpose  of  learning  more  definitely  the  facta  as  to  Birdseye's 
idence.  He  then  found  I.  W.  Dawley  in  charge  of  the 
[iking  business,  who  for  several  years  had  been  the  well 
[)wn  clerk  and  agent  of  the  firm.  He  informed  Dawley  of 
!  presentment  and  dishonor  of  the  note,  and  asked  him 
ere  Birdseye  resided,  telling  him  that  the  reason  he 
[uired  was  that  he  wanted  to  give  him  notice  of  such  dis- 
lOT.  Dawley  then  informed  him  that  Birdseye  then  resided 
Washington  City,  D.  C. ;  that  a  letter  directed  to  him  at 
Lt  place  would  reach  him  by  mail;  that  Washington  City 
8  the  proper  place  to  send  such  a  notice;  and  that  a  notice 
t  at  the  banking  house  at  Nevada  City  would  probably 
rer  reach  him.  Thereupon  the  notary  sent  the  notice 
ough  the  Post  Office,  addressed  to  the  said  Birdseye  at 
ishington  City,  D.  0.  The  notary  had,  also,  conversations 
;h  Felton,  Birdseye's  partner  and  attorney  in  fact^  a  few 
^8  prior  to  the  protest,  and  also  a  few  days  after  the  notice 
3  sent,  about  Birdseye's  residence,  and  about  his  liability 

the  note,  and  was  informed  by  Felton  on  both  occasions 
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that  be  resided  in  Washington  City.  The  notary  did 
know  that  Felton,  or  any  other  person,  had  a  power  of  ai 
ney,  or  express  agency,  to  transact  Birdseye's  private  buaii 
Birdseye  did  not  receive  any  actual  notice  of  the  dish 
of  the  note,  and  supposed  it  had  been  paid  until  this  suit 
commenced." 

Upon  the  foregoing  facts,  the  Court  below  held  the  n< 
sufficient  to  charge  Birdseye  as  indorser,  and  rendered  j 
ment  accordingly,  Birdseye  moved  for  a  new  trial,  w 
was  denied,  and  then  appealed  to  this  Court 

J.  W.  DwineUe,  and  David  Belden,  for  Appellant 

Birdseye's  residence  was,  in  fact,  in  Nevada  City., 
business  was  there  both  before,  at,  and  after  the  attemp 
serve  him  with  notice  of  the  dishonor  of  the  note, 
absence  was  only  temporary,  and  there  was  no  intentioi 
his  part  to  change  his  residence,  except  upon  the  happe 
of  a  future  event,  which,  it  appears,  .did  not  happen,  i 
much  as  his  residence  was  not  changed.  All  these  facts  i 
knoivn  to  the  notary.  The  notary,  therefore,  was  boun^ 
this  knowledge,  and  had  no  right  to  seek  for  informatio] 
misinformation  from  any  source  by  which  to  overrule  or 
trol  his  actual  knowledge.  It  is  only  when  he  is  igno 
that  a  notary  has  a  right  to  seek  information  by  inqi 
The  information  which  the  notary  derived  from  Birdsc 
clerk  did  not  excuse  him.  The  notary  knew  that  a  notic 
dishonor,  deposited  at  Birdseye's  banking  house,  rea< 
him  in  point  of  law  the  moment  it  was  deposited,  and  he 
no  right  to  take  any  assurance  of  the  clerk  to  the  contr 
He  knew,  too,  that  the  statement  of  the  clerk  that  Bird 
resided  at  Washington  was  not  true  in  the  legal  acceptano 
the  term  residence;  for,  knowing  that  Birdseye  actu 
resided  at  Nevada  City,  and  was  absent  only  for  a  tempo: 
purpose,  with  no  intention  of  changing  his  residence  exi 
upon  a  future  contingency  of  the  most  remote  chantcterj 
therefore   knew    that   the   clerk's    statement   that    Bird 
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iided  in  Washington  was  not  tme  in  law^  and  that  it 
lounted,  at  the  most,  only  to  a  statement  that  Birdseje  was 
it  then  temporarily  sojourning  at  Washington. 
The  statement  by  Felton,  Birdseye's  partner^  can  bear  no 
erpretation  other  than  that  of  informing  the  notary  where 
rdseye  was  at  that  time^  and  conid  not  override  the  fact 
it  Sirdseye's  actual  residence  and  place  of  business  were 
Nevada  City,  and  that  the  notary  had  actual  knowledge  of 
i  fact.  Besides,  the  notaiy  had  no  right  to  make  any 
luiries  of  Felton,  either  a  few  days  before  or  a  few  day^ 
er  the  protest,  but  only  at  the  veiy  time  when  it  became 
I  duly  to  give  the  notice  of  dishonor.  Very  probably  a 
tice  of  dishonor  might  have  reached  Birdseye  sooner  if 
liled  directly  to  Washingtoxk,  than  if  deposited  at  his  bank- 
l  office  —  his  place  of  business;  but  the  notary  had  no  right 
speculate  on  that  probability;  he  was  bound  either  to  give 
rsonal  notice,  or  to  see  that  the  notice  reached  the  dwelling 
ase  or  place  of  business  of  the  indorser.  {Ireland  v.  Kip, 
Johns.  490;  S.  C.  11  Johns.  281;  Anthonys  N.  P.  195; 
ledes  yp.  Bank  of  Utiea,  20  Johns.  872;  Van  Vechten  v. 
uyn,  18  N.  T.,  »  Kern.  649.) 

Hawley  di  Williams,  for  Bespondent 

A.ppellaiit^8  point  is  not  weU  taken.  The  notary  did  not 
3w  that  Birdseye  resided  at  Nevada  City  at  the  time  of  the 
honor  of  the  note;  he  had  the  right  to  act  upon  informa- 
a  derived  from  inquiry;  he  acted  in  good  faith  and  exer- 
ed  due  diligence  in  the  matter,  and  the  notice  transmitted 
'  mail,  addressed  to  the  defendant  at  Washington,  is  suflS- 
nt  to  charge  him  as  indorser.  (Bank  of  Utica  v.  Bender, 
Wend.  643 ;  Ravtdon  v.  Redfield,  2  Sandf .  178 ;  Lambert  v. 
i^elin,  9  How.  652;  Chapman  v.  Lipscombe,  1  Johns.  294; 
nsom  V.  Mack,  2  Hill,  687;  Wood  v.  C&rl,  4  Met  206; 
nk  of  Utica  v.  Smith,  18  Johns.  230;  Carroll  v.  Upton,  3 
Y.,  8  Coms.  272.)  Sufficient  notice  of  presentment  and 
honor  of  the  note  to  charge  the  defendant  as  indorser^  was 
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given  at  the  plice  of  bosiness  of  Birdseye  at  the  Cit; 
Nevada.  (16  Pick.  892.)  The  rule  invoked  by  appe 
exists,  though  its  ancient  strictness  is  relaxed.  {Ransoi 
Mack,  2  Hill,  690.)  But  thou^  established  by  a  long  cc 
of  judicial  decisions^  it  is  not  favored,  and  can  be  consid 
settled  only  so  far  as  the  cases  come  within  it  {Eagle  1 
V.  Hathaway,  5  Met  216.)  The  notary  had  the  righ 
notify  the  party  either  at  his  residence  or  place  of  busii 
He  did  not  wi^h  to  rely  alone  on  constructive  notice; 
wished  to  give  actval  notice,  and  it  was  for  the  benefit  oi 
indorser  that  he  should  do  sa  (Bank  of  Columbia  v.  J 
rence,  6  Peters,  582;  Montgomery  County  Bank  v.  Mc 
3  Seld.  481 ;  Donner  v.  Remer,  23  Wend.  620 ;  Reid  v.  Pa 
16  JcAns.  218;  Bank  of  Geneva  v.  Hoviell,  4  Wend,  5 
U.  8,  Bank  v.  Cameal,  2  Pet  453;  Story  on  Promis 
Notes,  Sec.  312;  Choteau  v.  Webster,  6  Met  1-7.)  < 
notice  of  presentment  and  dishonor  is  sufficient  (CugU 
Stevens,  4  We^d.  666;  Woodin  v.  Foster,  16  Barb.  1 
Shaw,  0.  J.,  in  OUbert  v.  Dennis,  8  Met  495;  Olasgoi 
Pratte,  8  Miss.  336;  Metcalf  v.  Richardson,  11  0.  B.  1,( 
Caimt  V.  Thompson,  7  lb.  400 ;  Honsego  v.  Coune,  2  M.  J 
348 ;  Phillips  v.  Oould,  8  Oar.  &  P.  355 ;  Smith  v.  Bom 
1  Hurl.  &  W.  3.)  Notice  is  sufficient  if  it  inform  the  p 
that  the  note  has  been  dishonored,  and  when  such  notic 
sent  by  the  holder  or  by  his  order,  it  implies  a  responsib 
over.  (Bank  of  U.  S.  v.  Cameal,  2  Pet  452;  Ranson 
Mack,  2  Hill,  593 ;  Townsend  v.  Lorrain  Bank,  2  Ohio,  3 
Anything  that  brings  home  direct  knowledge  of  dishono 
sufficient  (Beals  v.  Peck,  12  Barb.  258.)  Verbal  notic 
sufficient  if  left  at  the  residence  or  counting  room  of 
indorser  with  any  one  who  may  be  found  there,  and  a  for 
if  left  with  the  agent  or  clerk  of  the  party.  (1  Parsoni 
Notes  and  Bills,  477;  OoldsmUh  v.  Bland,  Bayley  on  I 
224,  note;  Williams  v.  Barik  of  U.  S.,  2  Pet  101;  Stor 
Promissoiy  Notea^  Seca.  812,  841;  2  QreenL  Evidence 
194.) 
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By  the  Court,  SAimxBsoN,  J. : 

If,,  at  the  time  the  note  was  dishonored,  the  notary  knew 
that  Birdseye  was  temporarily  absent  at  Washington,  D.  C, 
and  that  his  residence  was  still  at  Kevada,  and  his  place  of 
business  at  the  banking  house  of  Birdseye  &  Co.,  and  snch 
were  the  facts,  the  service  of  the  notice  of  dishonor  by  mail, 
addressed  to  him  at  Washington  —  he  never  having  received 
it  —  would  not  be  sufficient.  But  we  do  not  so  read  the  find- 
ing. We  understand  the  Court  below  as  finding  in  effect  — 
taking  the  finding  as  a  whole  —  that  at  the  time  of  the  dis- 
honor the  notary  did  not  know  the  then  residence  of  Birdseye 
e^xcept  from  surmise^  founded  upon  his  knowledge  of  his  pre- 
vious residence  at  Nevada  and  the  public  rumor  to  the  effect 
that  he  had  gone  to  Washington  to  obtain  a  Federal  appoint- 
ment; that  being  in  doubt,  and  unwilling  to  act  upon  Imowl- 
odge  so  unsatisfactory  —  to  him,  at  least,  as  it  would  seem  — 
he  went  to  Felton,  Birdseye's  partner  and  attorney  in  fact  — 
although  the  latter  fact  was  not  then  known  to  him  —  and 
Dawley,  one  of  the  clerks  of  the  firm  of  Birdseye  &  Co.,  for 
further  and  more'  satisfactory  information  as  to  Birdseye^s 
then  residence,  and  the  proper  place  at  which  to  serve  him 
with  the  notice  of  the  dishonor;  that  he  stated  to  them  the 
object  of  his  inquiry,  and  that  he  was  informed  by  both,  that 
Birdseye  was  residing  at  Washington,  and  by  Dawley,  tliat  a 
letter  directed  to  Birdseye  at  Washington  would  reach  him 
by  mail  —  that  Washington  was  the  proper  place  to  which  to 
send  his  notice,  and  that  a  notice  left  at  the  banking  house 
in  Nevada  would  probably  hevef  reach  him;  that  the  notary, 
acting  in  good  faith  upon  this  information,  sent  the  notice  by 
mail,  addressed  to  Birdseye  at  Washington.  Such  being  our 
understanding  of  the  finding,  we  think  the  notice  was  legally 
served,  notwithstanding  Birdceye  never  received  it,  and  his 
residence  was  in  fact  at  Nevada  at  the  time  it  was  mailed. 

Said  Bronson,  J.,  in  the  case  of  The  Bank  of  Utica  ▼• 
Bender,  21  Wend.  645:  "It  is  not  absolutely  necessary  that 
XLOtice  should  be  brought  home  to  the  indorsery  nor  even  that 
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it  should  be  directed  to  his  place  of  residence.  It  is  eno 
that  the  holder  of  a  bill  makes  diligent  inquiry  for  the 
dorser  and  acts  upon  the  best  information  he  is  able  to  proci 
If,  after  doing  so,  the  notice  fail  to  reach  the  indorser, 
misfortime  falls  on  him,  not  on  the  holder.  There  must 
ordinary  or  reasonable  diligence  —  such  as  men  of  busii 
usually  exercise  when  their  interest  depends  upon  obtaii 
correct  information.  The  holder  must  act  in  good  faith, 
not  give  credit  to  doubtful  intelligence  when  better  could  h 
been  obtained.** 

In  that  case  the  holder  not  knowing  the  residence  of  the 
dorser,  made  inquiry  of  the  maker,  who  told  him  that  the 
dorser  resided  at  Chittenango,  whereas  he  in  fact  residec 
Manlius  and  received  his  letters  from  the  Hartsville  Post  Of 
which  was  in  the  latter  town.  The  notice  was  sent  by  n: 
addressed  to  the  indorser  at  Chittenango,  and  was  held  suffic 
to  charge  him. 

Here  the  notary,  being  in  doubt  and  uncertainty  as  to 
residence  of  Birdseye,  went  to  the  persons  who,  of  all  otb 
were  the  most  likely  to  know  what  were  the  intentions 
Birdseye  at  the  time  he  left  Nevada,  and  where  he  was  1 
residing  —  persons,  so  far  as  the  case  shows,  every  way  woi 
of  belief  —  and  asked^  in  effect,  if  Birdseye  still  residec 
Nevada,  or  elsewhere,  and  if  so,  where.  He  was  positi 
assured  by  them  that  he  did  not  then  reside  in  Nevada, 
at  Washington,  and  that  the  latter  place  was  the  proper  p 
at  which  to  serve  him.  That  information  was  such,  in 
judgment,  as  a  prudent  business  man  would  be  }astifie<i 
acting  upon  without  further  inquiry.  Whatever  may  1 
been  his  previous  notions  as  to  the  residence  of  Birdseye, 
notary  must  thereafter  have  believed  them  unfounded  if  i 
pointed  toward  Nevada.  Moreover,  this  information 
afforded  by  one  who  was  the  agent  of  Birdseye  and  aut 
ized  to  transact  all  his  private  business  for  him  during 
absence.  The  information  was  therefore  in  effect  givcD 
Birdseye  himself,  and  he  has  no  right  to  oomplain  that  a 
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was  given  to  it  by  the  notary.     (^CaUkitt  Bank  r.  Btall,  15 
Wend.  864;  18  Id.  466.) 
Judgment  affirmedi 

Hr.  Justice  Bhodxs  did  not  expTess  an  opinion. 


FRAJTK:  M.  PIXLET,  G.  frank  smith,  ato  WIL- 
LIAM HALEy  i^TB  Pabtnxbs  oasbtinq  on  thx  business 

Ain>  PBACnOB  OF  liAWnSS^   UNDHB  TKE  NaMB,   FiBM  AND 

Sttlb  op  Pixley,  Smith  &  Halb  v.  THE  WESTERN 
PACIFIC  RAILROAD  COMPANY. 

Powna  or  Railioao  Cosfokations.—- Under  tbe  Act  for  the  Incorporation 
of  railroad  eompenlee,  peieed  Mnj  20th,  1861,  railroad  corporattona  poa- 
•eased  all  the  powen  and  prlYHegea,  for  the  parpoee  of  carrylnc  on  the  bnal- 
ncM  of  the  corporation,  that  priTate  IndlTldnala  and  natural  persona  bad. 

louc — The  power  to  make  and  ezeente  contracta  the  Act  haa  committed  to 
the  Dlrectora  of  the  eorporatlon,  and  declared,  among  other  things,  that  **  no 
contract  shall  be  hlndlng  npon  the  esmpany  unless  made  In  writing.** 

iDnM. —  The  words  of  the  Act  railed  on  hy  appellant  te  defeat  plaintiffs'  re- 
corery,  to  wit,  **  no  contract  shall  be  binding  on  the  company  nnleaa  made 
fai  writing,"  properly  hiterpreted,  ralate  to  exeentory  contracts. 

IDBX.^ — The  words  of  the  Act,  **no  contract  shall  be  binding  on  the  company 
unless  made  In  writing;"  when  considered  In  conjunction  with  the  other 
proTlslons  of  the  statute,  and  In  Tlew  of  the  objects  of  the  corporation,  ara 
not  to  be  rend  as  exempttpg  the  company  from  liability  hi  aU  cases  founded 
la  contract  not  la  writing. 

IMDC — It  may  be  that  whfle  such  contract  act  la  writing  remains  ezeeutery 
•a  both  sides,  an  actloB  could  not  be  maintained  by  either  party  to  enforce 
It ;  but  whera  one  of  ths  contracting  parties  has  completely  performed  It  on 
his  part,  and  thereby  rendered  to  the  other  the  consideration  stipulated,  the 
party  haying  recelyed  the  consideration  promised  cannot  be  permitted  to 
escape  liability  on  the  naked  letter  of  the  atatute,  because  the  meaning  of 
the  law  Is  not  such  as  to  afford  Immunity  from  liability  In  such  a  case. 

IDBM. —  The  clause  of  the  Act  under  consideration  does  not  render  verbal 
contraets  of  the  kind  declared  on  by  plaintiffs  void ;  they  ara  Toldable  'ao 
long  as  unexecuted  on  both  sides,  but  when  executed  by  one  of  the  parties  . 
by  complete  pesformance,  the  other  becomes  liable,  and  must  render  the 
consideration  stlpuhited  la  adraaee^  or  a  reasonable  compensation,  to  be 
nsce^lned  as  n  matter  of  fhet.  It  not  flxsd  and  agreed  upon  by  the  partlea 
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ant,  but  tbere  was  snbseqoently  a  ratllleatlon  b7  the  Dlreetors  l»  pa< 
wbat  the  President  had  done,  the  contract  was  not  iiUro  «k«f«  and  t 
fore  void. 

iDiai. —  The  facts,  to  wit,  that  after  plaintiffs'  emploTment  by  the  PreaJ 
of  the  railroad  company,  and  while  they  were  engaged  In  the  serrlce  ol 
company  under  this  employment,  the  President  had  frequent  laten 
with  them  in  respect  to  the  business  they  were  managing,  and  during 
tame  time  the  Directors  and  officers  of  the  company,  who  knew  of  the 
ployment  of  the  plaintiffs  and  of  their  attending  to  the  business  of  the 
pany,  adTlsed  with  them  respecting  such  business,  alTord  sufficient  erl^ 
to  establish  a  ratification  by  the  Directors  in  pais  of  what  the  President 
done;  or  that  the  open  and  notorious  exercise  of  the  power  to  enter 
this  contract  must  be  regarded  as  presupposing  an  authority  delegated  b] 
Board  of  Directors,  ha  some  form  accredited  by  law,  to  the  President  ni 
company,  for  the  purpose. 

Pbbsdmption  of  Ratification. —  The  same  presumptions  are  appllcabl 
corporations  as  to  private  persons ;  hence,  though  the  records  of  the  del 
ant  may  haye  been  an  entire  blank  as  to  any  corporate  action  of  the  B 
of  Directors  respecting  the  employment  of  the  plaintiffs,  or  serrlces 
formed  by  them  for  the  company,  it  does  not  follow  that  the  Board  did 
pass  a  vote  authorising  the  President  to  make  the  contract;  for  a  toI 
the  Board  of  Directors  may  be  presumed  from  its  acts,  though  there  1 
proof  of  such  TOte  on  the  corporate  record. 

PowBB    OF    Railboad    CoupAifT    TO    CONTBACT. — The    coutract    entered 
with  plaintiffs  was  one  whldi  the  corporation,  by  its  duly  constituted  ag 
had  the  capacity  to  make,  and  therein  Is  distinguishable  from  Zottma 
The  City  and  CHmnip  of  Ban  FranoiBOo,  20  Cal.  96,  and  WaUaoe  t. 
Mayor  and  Common  OouneU  of  Ban  JobS,  29  GaL  190. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Disti 
City  and  County  of  San  Francisco* 

On  the  23d  day  of  May,  1863,  Wheeler  N.  French  brou 
an  action  against  the  corporations  called  the  "  Central  Pac 
Railroad  of  California  ^'  and  "  The  Western  Pacific  Railr 
Company."  The  action  mentioned  is  that  entitled  Wheeler 
French  v.  Henry  F.  Teschemaker  et  als.,  and  is  reported 
24  Cal.  518.  On  the  11th  day  of  June,  1863,  Timothy  Da 
President  of  the  Western  Pacific  Railroad  Company,  on  be! 
of  defendant,  made  a  verbal  contract  with  plaintiffs  to  def 
said  action  for  defendant,  and  paid  plaintiffs  five  h 
dred  dollars  retainer  in  said  action.  Under  said  employm 
plaintiffs  conducted  the  defence  to  said  action  to  its  coii< 
rion,  and  aa  the  fruit  of  said  litigation,  defendant  ultimal 
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received  into  its  treasury  two  hundred   and  fifty  thousand 
dollars  in  San  Prancisco  bonds.    Defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Patterson,  Wallace  A  Stow,  for  Appellant,  argued: 

That  the  Court  below  erred  in  permitting  plaintiffs  to  prove 
that  they  were  verbally  employed  by  TimoAy  Dame,  Presi* 
dent  of  the  defendant,  to  defend  the  French  action;  and 
cited  the  Act  of  1861,  ooncelming  railroad  corporations, 
(Stats.  1861,  Sec  10,  p.  611 ;)  Angell  &  Ames  on  Corps.  278 ; 
Head  v.  Prov.  Ins.  Company,  2  Cranch,  168;  Wallace  v.  The 
Mayor  and  Common  Council  of  San  Jose,  29  Cal.  180 ;  Peters^ 
burg  V.  Metzlier,  21  HI.  205.  That  the  language  of  the  statute 
is  prohibitory.  Both  English  and  American  statutes  regulat- 
ing the  mode  of  making  contracts  by  corporations  (though 
not  in  terms  forbidding  a  resort  to  other  modes)  are  held  to 
confine  them  to  the  modes  mentioned  in  the  statute;  and 
cited  Cope  v.  The  Thames  H.  D.  and  B.  Co.,  8  Exch.  841 ; 
Eomersham  ▼.  The  Wolverhampton  W.  Co.,  6  Exch.  135; 
Dingle  v.  The  London  and  B.  B.  Co.,  5  Exch.  441.  (See  the 
following  American  cases:  President,  etc.  v.  Niles,  1  Doug., 
Mich.  401 ;  Boot  v.  Oodard,  8  McLean,  102 ;  Pennsylvania  Co. 
V.  Dandridge,  8  Gill  &  J.  248 ;  Leavitt  r.  Palmer,  3  Coms.  19 ; 
Safford  v.  Wycoff,  1  Hill,  11 ;  Hood  v.  New  York  and  N.  E. 
Co.,  22  Conn.  602;  Pearce  v.  Madison  B.  B.  Co.  21  How. 
441.)  That  the  provisions  of  the  Act  of  the  Legislature  are 
the  charter  of  the  corporation,  and  constitute  a  contract 
between  every  stockholder  and  the  corporation,  and  cited  The 
Northern  B.  B.  Co.  v.  MiUer,  10  Barb.  28;  Miss.  0.  and  B.  B. 
Co.  V.  Cross,  20  Ark.  449;  Toung  v.  Harrison,  6  Ga.  130; 
Lee  V.  Milner,  2  You.  &  Coll.  619 ;  M.  B.  P.  B.  Co.  v.  Lap- 
ham,  18  Barb.  818;  5  Ohio  State,  136;  32  Miss.  873;  35 
Miss.  692.  That  Dame  and  the  other  Directors  could  not 
ratify  their  own  void  act;  and  cited  Hotchin  v.  Kent,  8  Mich. 
528;  McCvUough  r.  Moss,  5  Denio,  577;  Mount  Sterling  (6  J. 
T.  B.  Co.  y.  Loomey,  1  Met,  Ky.  552. 


186 


PiXLBT  V.  W.  P.  R  R.  Oo. 


[Sup 


Argument  for  Regpondeat 


T.  J.  Bergen,  for  Respondent 

The  provisions  of  section  ten,  referred  to  by  connscl, 
obviously,   only   refer   to   express   contracts,   not   obligat 
arising  by  operation  of  law. 

Suppose  the  company  should  enter  upon  lands  by  per 
sion  of  the  owner,  pay  rent  therefor  for  a  time,  then  dec 
either  to  pay  rent  or  deliver  up  possession  of  the  premi 
in  a  summary  proceeding  to  evict  the  company  as  a  tei 
holding  over,  could  the  company  defeat  the  proceedings  w 
the  ground  that  the  relation  of  landlord  and  tenant  did 
exist,  aa  there  was  no  contract  in  writing}  Again:  Coul 
person  who  had  travelled  on  the  cars  of  the  company,  or 
merchandise  transported  over  its  lines,  successfully  n 
payment,  because  there  had  been  no  contract  in  writ] 
Should  a  person  be  injured  by  travelling  on  the  cars  of 
company,  could  th^  company  successfully  defend  on 
ground  that  there  having  been  no  couuract  in  writing  the  c 
pany  were, under  no  obligation! 

•  Should  the  company  appropriate  the  property  of  a  n 
could  they  successfully  defend,  on  the  ground  of  absence 
contract  in  writing!  This  is  more  than  ever  was  claimed 
municipal  corporations,  under  the  stringent  decisions  of 
Justice  Field  on  the  subject  (McCracJcen  v.  City  of  San  F\ 
Cisco,  16  CaL  63.)  Such  a  rule  would  be  alike  impolitic 
impracticable:  nor  should  the  language  of  the  L^slature 
so  construed,  unless  imperiously  required. 

A  distinction  is  made  in  the  books  between  municipal  ; 
mercantile  or  trading  corporations.  The  distinction  is  s 
stantial,  and  founded  on  reason  and  justice.  Munici 
corporations  are  the  creatures  of  statute,  instituted  for  j 
emmental  purposes^  vested  only  with  such  powers  as 
Legislature  deem  necessary  in  this  behalf,  and  conducted 
the  officers  thereof,  over  whom  citizens  at  large  have 
direct  control.  These  officers  are  permanent,  and  not  lis 
to  amotion.  Individual  members  of  the  community  have 
inmiediate  voice  in  the  municipal  government     According 
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they  act  upon  the  old  adage  that  what  is  every  one's  busineM 
is  no  one's  business.  Hence  the  propriety  and  necessity  of  a 
strict  construction  of  the  powers  of  such  corporations*  The 
corporations  themselves,  too,  are  not  dothed  with  geucral 
and  plenaiy  powers;  on  the  contrary,  they  are  not  only 
limitad  in  power,  but  also  in  the  mode  of  its  exercise.  Not 
so  with  mercantile  or  trading  corporations.  They  are  gen- 
erally vested  ''  with  all  the  powers  and  privileges  for  the  pur- 
I>06e  of  carrying  on  the  business  of  the  corporation  that 
private  individuals  and  natural  persons  enjoy/'  (Stat  1861, 
p.  608,  Sec  8;  6  OaL  7;  9  OaL  469;  10  QbL  401;  17  Cal. 
594.) 

It  is  a  rule  of  law  recognized  in  every  State  of  the  Union, 
and  to  be  found  in  every  elementary  work,  that  the  contract 
of  a  corporation,  as  of  an  individual,  may  be  implied  -from 
the  acts  of  the  corporation  or  of  their  authorized  agent;  and 
that  if  a  corporation  take  and  hold  the  benefit  derived  from 
an  unauthorized  contract,  it  is  estopped  from  denying  the 
authority  of  the  agent  (Olcott  v.  Tioga  B.  B.  Co.,  27  N.  Y. 
556 ;  Barnes  v.  OrUario  Bank,  19  N.  Y.  155 ;  Mechanictf  Bank 
v.BankofGolumbia^6  Wheat  826;  Fistery.La  Bue,  16  Barb. 
325;  Church  v.  Imperial  Oaelighi  Co.,  6  A.  &  EL  846;  Bev- 
erby  ▼.  Lincoln  Oaslighi  Co.,  A.  &  EL  829;  HaU  v.  Mayor  of 
Swansea,  8  A.  &  £L,  N.  S.  626;  Banders  v.  8U  KeaU  Union, 
8  A.  &  EL,  N.  S.  811;  Doe  y.  Tamere,  12  A.  &  EL,  K  S. 
1,012;  Lohman  v.  N.  T.  d  Erie  B.  B.  Co.,  2  Sandf.  52; 
Beers  v.  Phoenix  Ins.  Co.,  14  Barb.  860 ;  Argerdi  v.  City  of  San 
Francisco,  16  CaL  252;  Bank  of  Columbia  v.  Patterson* s  Heirs, 
7  Cr.  209;  Ihmn  v.  St.  Andreu/s  Church,  14  Johns.  118; 
Bank  of  U.  S.  v.  Dandridge,  12  Wheat  64;  Trundy  v.  Farrar, 
32  Me.  225;  The  Episcopal  Charitable  Society  v.  Episcopal 
Church  in  Dedham,  1  Pick.  878 ;  The  Proprietors  of  the  Canal 
Bridge  w.  Gordon,  1  Pick.  804.) 
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By  the  Court,  Cubbey,  0.  J.: 


Action  for  wori^  labor  and  serv^ices  rendered  by  the  pi 
tifiFs  as  attorneys  and  ooonfiellors  at  law,  for  the  defend  an 
corporation  dnly  organized  and  constitiited  under  the   Ac 
the  Legislature,  entitled  "An  Act  to  provide   for   the   in 
poration  of  railroad  companies  and  the  management  of 
affairs  thereof,  and  other  matters  relating  thereto,"  passed 
the  20th  of  May,  1861,  and  of  the  several  Acts  supplei 
tary  thereto  and  amendatory  thereof.    The  corporaticm 
organized  in    December,  1862,  and  the  plaintiffs  were 
ployed  in  June,  1868,  by  the  President  <rf  the  railroad  c 
pany,  and  thereafter  they  rendered  and  performed  labor 
services  in  and  about  the  business  of  the  company,  in  fi 
ment    of   their   obligation   under  their    employment     "W 
the   plaintiffs  were   engaged   in   the   defendant's   service 
President  of  the  company  had  frequent  interviews  with  t 
in  respect  to  the  business  which  they  were  managing, 
during  the   same  time  the  Directors  and  officers  of  the  < 
pany,  who  knew  of  the  ^nployment  of  the  plaintiffs   an( 
their  attending  to  the  business  of  the  company,  advised  ' 
them  respecting  such  business.     It  was  proved  <m   the  i 
that  the  services  rendered  by  the   plaintiffs   were  worth 
thousand  five  hundred  dollars,  for  which  sum,  less  five  1 
dred  dollars,  before  then  paid,  the  jury  rendered  a  verdic 
their  favor,  on  which  judgment  was  entered. 

The  books  and  records  of  the  corporation  were  prodi 
on  the  trial,  but  it  did  not  appear  therefrom  that  any  co 
rate  action  had  been  taken  by  the  Board  of  Directors,  asi 
bled  or  otherwise,  concerning  any  employment  of  the  pi 
tiffs  as  attorneys  for  the  corporation;  nor  that  there 
such  an  action  as  French  v.  Teschemacher,  in  and  about  w 
the  work,  labor  and  services  mentioned  were  rendered 
performed ;  nor  did  it  appear  on  the  trial  that  at  any  mee 
of  the  Board  of  Directors  any  mention  was  made  of 
action  of  French  v.  Teschemacher,  or  of  the  employment  d 
plaintiffii  therein. 
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The  evidence  offered  in  behalf  of  the  plaintiffs  was  objected 
to  as  inoompetenty  and  the  reason  assigned  in  support  of  the 
objection,  when  made,  was,  that  the  evidence  of  the  employ- 
ment was  not  in  writing;  that  such  employment  was  not  author^ 
i^ed  by  the  by-laws  of  the  corporation,  nor  by  resolution  of 
the  Board  of  Directors.  The  objection  in  all  the  forms  made 
was  overruled,  and  exertions  to  the  action  of  the  Oourt  there- 
<m  duly  taken  by  the  defendant. 

The  third  section  of  the  Act  of  1861,  (Laws  1861,  p.  609,) 
imder  which  the  corporation  was  organized,  declares  that  such 
corporation  ^'  shall  be  capable  in  law  to  make  all  ccmtncta,  no* 
quire  real  and  personal  property,  purchase,  hold  and  ccmvey 
any  and  all  real  and  personal  propertgr  whatever  necessary 
for  the  constructiiMi,  oompleticm  and  maintenance  of  such 
railroad  and  for  the  erection  of  all  necessary  buildings  and 
yards  or  places  and  appurtenances  for  the  use  of  the  same,  and 
be  capable  of  suing  and  being  sued,  and  have  a  common  or 
corporate  seal,  and  make  and  alter  the  same  at  pleasure,  and 
generally  to  possess  all  the  powers  and  privileges  for  the 
purpose  of  carrying  on  the  business  of  the  corporation  that 
private  individuals  and  natural  persons  now  enjoy."  The 
ninth  section  of  the  Act  provides  that  the  Directors  of  any 
railroad  company  incorporated  under  any  law  of  the  State 
in  force,  '^  shall,  for  and  on  behalf  of  such  company,  manage 
the  affairs  thereof,  make  and  execute  contracts  of  whatever 
nature  or  kind,  fully  and  completely  to  carry  out  the  objects 
and  purposes  of  such  corporation,  in  any  such  way  and  manner 
as  they  may  think  proper,  and  eacercise  generally  the  corporate 
powers  of  such  company;  and  such  Directors  shall  also  have 
full  power  to  make  such  by-laws  as  they  may  think  proper, 
and  alter  the  same  from  time  to  time,  for  the  transfer  of 
the  stock  and  the  management  of  the  property  and  business 
of  the  company  of  every  description  whatever,  within  the 
objects  and  purposes  of  such  company,  and  for  prescribing 
the  duties  of  officers,  artificers  and  employees  of  said  company, 
and  for  the  appointment  of  all  officers,  and  all  else  that  by 
them  may  be  deemed  needful  and  proper  within  the  scope 
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and  power  of  said  oompanj;  provided  that  Buch  by-laws  sb 
be  approved  by  the  stockholders^  and  shall  not  be  inoonsist 
or  in  conflict  with  the  laws  of  this  State  or  with  the  ardc 
of  association." 

The  tenth  section  of  the  Act  reads  as  follows:  '^  Sxo. 
The  Directors  shall  also  canse  to  be  kept  a  book^  to  be  cal 
'Record  of  Corporation  Debts,'  in  which  the  Secretary  sli 
record  all  written  contracts  of  the  Directors,  and  a  suocii 
statement  of  the  debts  of  the  company,  the  amonnt  there 
and  with  whom  made,  which  book  shsJl  at  all  times  be  q 
to  th6  inspection  of  any  stockholder  or  party  in  interest.  Wl 
any  contract  or  debt  shall  be  paid  or  disdiarged,  the  Secret: 
shall  make  a  memorandum  thereof  in  the  margin  or  in  so 
convenient  place  in  the  record,  where  the  same  is  record 
No  contract  shall  be  binding  upon  the  company  unless  nu 
in  writing." 

The  defendant  offered  to  prove  that  at  the  time  the  pla 
tiffs  were  employed  by  the  President  of  the  company, 
before  stated,  there  was,  and  since  then  to  the  time  of 
trial  had  remained  in  force,  certain  by-laws  of  said  corpc 
tion,  duly  adopted  and  upon  its  records,  one  of  which  is 
the  following  words:  ''No  contract  shall  be  binding  on 
company  unless  previously  sanctioned  and  ordered  by 
Board  of  Directors;  and  all  contracts  made  by  the  Board 
Directors,  or  any  officer,  agent  or  employ^  of  the  oompa 
shall  be  subject  to  and  shall  contain  the  express  stipulat 
that  no  stockholder  shall  be  individually  or  personally  lis 
or  bound  for  the  debts  of  the  company,  beyond  or  exceed 
the  actual  amount  of  stock  by  him  subscribed  or  held,  i 
all  contracts  not  containing  or  subject  to  such  stipulation  si 
be  void,  and  neither  the  Board  of  Directors,  nor  any  offi( 
agent  or  employ^  of  the  company,  nor  any  other  person,  si 
have  the  power  or  authority  to  bind  the  company  or  the  stc 
holders  by  any  contract  or  agreement,  unless  the  same  si 
contain  such  stipulation." 

The   plaintiffs   objected   to  the  evidence  m  offered^ 
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TsriouB  gioTiiLdfl,  and  the  objection  was  sufitained,  and  the 
defendant  duly  excepted. 

After  veidiot  and  judgment  the  defendant  made  an  appli- 
cation for  a  new  trials  which  proTed  ineffectual,  and  there- 
upon appealed.  The  real,  and  in  fact  the  only  question, 
which  exists  in  the  case,  ia  whether  the  corporation  —  the 
Western  Pacific  Bailroad  Oompanj  —  eould  be  made  liable 
on  any  eontraet  entered  into  by  the  proper  officers  of  the 
company,  unless  the  same  waa  reduced  in  some  form  to 
writing. 

By  the  third  section  of  the  Act  of  1861,  as  we  have  already 
seen,  the  corporation  possessed,  at  the  time  the  President  of 
the  oMupany  employed  the  plaintiffs^  all  the  powers  and 
privileges  for  the  purpose  of  carrying  on  the  business  of  the 
corporation  that  private  individuals  and  natural  persons  had. 
The  power  to  make  and  execute  contracts  the  Act  has  com- 
mitted to  the  Directors  of  the  oorporation,  and  declared, 
among  other  things,  that  ''no  contract  shall  be  binding  upon 
the  company  unless  made  in  writing."  But  notwithstanding 
the  power  to  make  and  execute  oontracts  has  been  vested  in 
the  Board  of  Directors,  we  do  not  understand  the  objection 
of  the  defendant  to  be  that  the  contract  in  the  first  instance 
entered  into  by  the  President  of  the  company  with  the  plain- 
tiffs was  ultra  vires,  and  therefore  void.  We  presume  the 
defendant  has  forebome  any  such  objection,  because  the  evi- 
dence sufficiently  established  a  ratification  by  the  Directors 
in  paia  of  what  the  President  had  done,  or  that  the  open  and 
notorious .  exercise  of  the  power  to  enter  into  this  oontract 
must  be  regarded  as  presupposing  any  authority  delegated  by 
the  Board  of  Directors,  in  some  form  accredited  by  law,  to 
the  President  of  the  company  for  the  purpose.  (  United  States 
V.  Dandridge,  12  Wheat.  70;  Olcott  v.  Tioga  Railroad  Co.,  27 
If.  Y.  568,  659;  Hoyt  v.  Thompson,  19  N.  Y.  215,  216; 
Argenii  v.  City  of  Saai  Frwndsco,  16  Oal.  265,  266;  Bank  of 
Kentucky  v.  SehuylkiU  Bank,  1  Parsons'  Select  Cases  in 
Equity,  250,  251.) 

In  Bank  of  Kentucky  v.  SchuylkiU  Bank  the  Court  said: 
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''The  artificial  technicalities  which  in  the  earlier  periods  c 
the  common  law  clogged  corporations  in  entering  into  coi 
tracts  and  embarrassed  individuals  in  asserting  them  againi 
these  bodies  have  given  way  before  the  advance  of  modei 
necessities  and  intelligence,  so  that  few  differenoes  now  ezi 
in  the  media  of  proof  in  establishing  a  contract  against  a  oo 
poration  made  in  accordance  with  its  charter,  and  a  naturi 
person.  It  is  now  firmly  established  that  a  corporation  ma 
be  bound  by  a  promise,  express  or  implied^  resulting  froi 
the  acts  of  its  authorized  agents,  although  such  authority  I 
only  by  virtue  of  a  corporate  vote,  unaccompanied  with  tl 
corporate  seaL  By  the  general  rules  of  evidence  presumi 
tions  are  continually  made  in  cases  of  private  persons,  of  ac 
even  of  the  most  solemn  nature,  when  these  acts  are  tl 
natural  results  or  necessary  accompaniment  of  other  circui 
stances.  The  same  presumptions  are  applicable  to  eorpor 
tions.  Acts  of  corporations  which  presuppose  the  existent 
of  other  acts  to  make  them  legally  operative^  are  presumpti^ 
proof  of  the  latter.  In  short,  the  acts  of  artificial  persoi 
afford  the  same  presumptions  as  the  acts  of  natural  person 
Each  affords  presumptions  from  acts  done  of  what  must  ha' 
preceded  them.  A  vote  of  a  corporation  may  be  presume 
from  other  acts,  though  there  is  no  proof  of  such  vote  on  ti 
corporate  record;  for  the  omission  of  the  corporation 
record  its  own  doings  cannot  prejudice  the  rights  of  a  par 
relying  upon  the  good  faith  of  an  actual  vote  of  the  oorpor 
tion.'^  The  principles  here  laid  down  are  also  ably  and  elab 
rately  discussed  by  Mr.  Justice  Story  in  his  opinion  in  UniU 
States  V.  Dandridge. 

The  statement  on  motion  for  a  new  trial  shows  that  *U 
production  of  the  books  of  the  entire  records  and  tiie  ezan 
nation  thereof,  it  did  not  appear  thereby  that  any  corpora 
action  had  been  taken  by  the  Board  of  Directors,  assembL 
or  otherwise,  concerning  any  opployment  of  the  plaintiffs 
attorneys  for  the  corporation  in  said  action  of  French 
Teschemacher,  and  it  did  not  appear  by  the  said  records  ; 
anywise,  and  it  did  not  appear  on  the  trial  in  anywise^  that 
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any  meeting  or  assembly  of  said  Board  of  Directors  any 
mention  was  made  in  anywise  of  said  action  of  French  v. 
Teschemacher,  or  of  the  employment  of  plaintifFs  therein*'' 
Though  the  records  of  the  corporation  may  have  been  an 
entire  blank  as  to  any  corporate  action  of  the  Board  of  Direc- 
tors respecting  the  employment  of  the  plaintifFs,  and  though 
no  evidence  was  produced  at  the  trial  of  any  particular  men- 
tion of  the  case  named  or  of  the  employment  of  the  plaintiffs, 
it  does  not  therefore  follow  that  the  Board  did  not  pass  a  vote 
anthorizing  the  President  to  make  the  oon tract;  for,  as  said 
by  the  Court  in  Batik  of  Kentucky  v.  Schuylkill  Bank,  "  a  vote 
of  a  corporation  may  be  presimied  from  other  acts,  though 
there  is  no  proof  of  such  vote  on  the  corporate  record." 

Returning  to  the  objection  made  by  the  defendant  to  the 
contract  entered  into  by  the  company  by  its  President  with 
the  plaintifiPs.  we  find  that  it  relates  entirely  to  the  mode  and 
manner  of  contracting,  which  it  is  claimed  for  the  defendant 
18  in  effect  prescribed  by  the  statute,  n^atively  if  not  aflbm* 
atively,  by  the  immunity  contained  in  the  clause,  ''no 
contract  shall  be  binding  on  the  company  unless  made  in 
writing."  These  words,  in  their  la]^eet  import,  are  broad 
enough  to  embrace  every  species  of  contract,  and  to  require, 
in  the  most  exhaustive  sense,  every  agreement  or  undertaking 
on  the  part  of  the  company,  to  be  in  writing  in  order  to  be 
of  any  binding  obligation.  But  is  it  necessary  to  give  to  the 
language  of  the  statute  a  scope  so  comprehensive,  when  to  do 
so  would  involve  results  of  extreme  inconvenience  not  only 
to  individuals  dealing  with  the  company,  but  to  the  company 
itself?  The  words  of  the  statute  relied  on  by  the  defendant 
in  bar  of  the  plaintiff's  right  to  recover,  properly  interpreted, 
relate  to  executory  contracts.  In  our  judgment  they  are  not, 
when  considered  in  conjunction  with  the  other  provisions  of 
the  statute  and  in  view  of  the  objects  of  the  corporation,  to 
be  read  as  exempting  the  company  from  liability  in  all  cases 
founded  in  contract  not  in  writing.  It  may  be  that  while 
such  contract  remains  executory  on  both  sides  an  action 
Vol.  XXXIlL^it 
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could  not  be  maintained  by  either  party  to  enforce  it, 
Where  one  of  the  contracting  parties  has  completely 
formed  it  on  his  part,  and  thereby  rendered  to  the  otlier 
consideration  stipulated,  the  party  having  received  the  < 
sideration  promised,  cannot  be  permitted  to  escape  liabi 
on  the  naked  letter  of  the  statute,  because  the  meaning 
the  law  is  not  such  as  to  afford  immuni^  from  liabili^ 
such  a  case. 

To  give  the  statute  the  construction  which  the  defend 
insists  upon  would  be  to  hold  that  the  company  could  not 
compelled  to  answer  for  any  breach  of  a  verbal  contract 
transport  over  its  road  and  deliver  at  an  appointed  dest 
tion  goods  intrusted  to  it  for  the  purpose,  for  a  considera 
paid ;  or  for  a  breach  of  a  like  contract  to  safely  carry  a 
senger  to  a  place  designated,  for  a  consideration  comple 
performed  on  his  part.  On  the  other  hand,  such  construe 
would  be  to  hold  that  the  company  could  not  recover  for 
carriage  of  property  or  persons  over  the  road  after  the  ser 
had  been  rendered,  unless  the  contract  to  pay  therefor 
in  writing;  because  contracta  between  a  railroad  corpora 
and  an  individual,  as  well  as  between  natural  persons,  s 
be  mutual,  or  else  neither  party  is  bound. 

The  clause  of  the  Act  under  consideration  does  not  rei 
verbal  contracts,  of  the  kind  of  that  cm  which  this  action 
brought,  void.     They  are  voidable  so  long  as  unexecuted 
both  sides;  but  when  executed  by  one  of  the  parties  by  c 
plete  performance,  the  other  becomes  liable  and  must  rei 
the    consideration    stipulated    in    advance,    or    a    reason: 
compensation  to  be  ascertained  as  a  matter  of  fact,  if 
fixed  and  agreed  upon  by  the  parties  themselves.     The  • 
trine  here  laid  down  must  be  admitted  to  be  just,  and 
have  no  doubt  of  its  perfect  accord  with  the  true  intent 
meaning   of   the    Act,    which    places   the   corporation   aci 
within  the  scope  of  its  powers  upon  the  same  footing  as  n 
ral   persons.      The   third   section   of   the   Act   declares  fl 
corporations  capable  of  suing  and  being  sued,  and  gener 
as  p<^sessing  all  the  powers  and  privil^;e8  for  the  purpose 
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carrying  on  the  busmeas  of  the  corporation  that  private  indi- 
viduals and  natural  persons  enjoy.  In  illustration  of  the 
principle  upon  which  we  have  endeavored  to  resolve  the  ques- 
tiop  considered,  we  may  refer  to  cases  arising  upon  oonstruo* 
tions  of  various  provisions  of  the  Statute  of  Frauds. 

The  fourth  section  of  Ch.  3,  Stat  29,  Car.  IT,  provides 
that  no  action  shall  be  brought  to  charge  any  person  upon 
any  agreement  that  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memoran* 
dum  or  note  thereof  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  by  some  person  thereunto 
by  him  lawfully  authorized.  In  DonneUan  v.  Read,  8  Bam.  & 
Adol.  899,  it  was  decided  that  where  a  contract  within  the 
letter  of  the  statute  had  been  fully  performed  on  one  side, 
the  consideration  of  that  performance,  though  by  the  con- 
tract not  payable  until  after  the  expiration  of  the  year,  could 
be  recovered  by  action  when  the  stipulated  time  arrived. 
(Browne  on  Statute  of  Frauds,  Sec  117;  Lockwood  v.  Barnes, 
3  Hill,  130.)  And  so  a  party  who  has  paid  money  in  fulfil- 
ment of  a  verbal  contract  for  an  interest  in  land,  which 
cannot  be  enforced  because  within  the  Statute  of  Frauds, 
may  recover  back  the  money  so  paid  in  an  action  for  money 
had  and  received  upon  the  refusal  or  inability  of  the  other 
party  to  the  contract  to  carry  into  execution  tiie  contract  on 
his  part  {Kidder  v.  Hunt,  1  Pick.  328 ;  Seymour  v.  Bermet, 
14  Mass.  266;  BcBrickman  v.  Kuykendall,  6  Blackf.  22.)  In 
like  manner,  one  who  has  rendered  services  in  execution  of  a 
verbal  contract,  which  on  account  of  the  statute  cannot  be 
enforced  against  the  other  party,  can  recover  the  value  of  the 
services  upon  a  quantum  meruit.  {Souch  v.  Strawbridge,  2 
Com.  Bench,  813,  814;  Burlingwme  v.  Burlingam^,  7  Cow. 
94 ;  King  v.  Brown,  2  Hill,  485 ;  Browne  on  Stat  of  Frauds, 
Sec.  118.)  It  would  indeed  be  extremely  unjust  if  the  law 
was  so  construed  as  to  permit  a  party,  after  having  obtained 
the  benefit  of  a  contract,  originally  within  the  Statute  of 
Frauds  or  other  statute  of  like  or  analogous  nator^  not  only 
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to  avoid  his  agreement^  binding  him  in  foro  conscienda,  but 
retain  the  consideration  or  benefit  received  iivithout  renderi 
for  it  any  recompense. 

In  the  case  of  Fister  v.  La  Hue  and  others.  Trustees,  eic.y 
Barb.  323,  it  was  objected  to  the  recovery  by  the  plaint 
that  she  was  not  employed  by  the  corporation  to  render  i 
services  for  which  she  sued,  in  the  mode  and  manner  p 
scribed  by  the  statute.  But  the  Court  held  that  in  an  acti 
brought  upon  an  executed  contract^  to  recover  for  servi 
rendered  under  it,  no  proof  that  the  contract  was  made 
the  part  of  the  corporation  in  the  mode  and  manner  p 
scribed  by  the  statute  was  necessary.  The  Court  in  furtl 
consideration  of  the  question  said:  ^'It  is  weU  settled, 
least  in  this  oountry,  that  where  a  person  is  employed  foi 
corporation,  by  one  assuming  to  act  in  its  behalf,  and  g 
on  and  renders  the  services  according  to  the  agreement,  w 
the  knowledge  of  its  officers,  and  without  notice  that  1 
contract  is  not  recognized  as  valid  and  binding,  such  cor 
ration  will  be  held  to  have  sanctioned  and  ratified  the  c 
tract,  and  be  compelled  to  pay  for  the  services  according 
the  agreement  Having  availed  itself  of  the  service  a 
received  the  benefits,  it  is  bound  in  conscience  to  pay,  a 
will  not  be  heard  to  say  that  the  original  agreement  was  i 
made  by  a  person  l^ally  authorized  to  contract.  (Ang. 
Ames  on  Corp.,  216,  218,  Ch.  8,  Sea  8.)  Where  the  o 
tract  is  still  executory,  and  nothing  has  been  done  under 
and  the  action  is  to  recover  damages  merely  for  non-perfoi 
ance,  it  is  for  the  plaintiff  to  show  a  legal  contract  bindi 
upon  the  corporation.'' 

The  case  here  cited  clearly  distinguishes  between  contra 
executory  and  executed,  recognizing  the  doctrine  that  so  Ic 
as  a  contract  remains  entirely  executory  the  party  who  6e< 
to  recover  merely  for  non-performance  of  it  by  the  other,  m 
show  a  legal  contract  binding  upon  the  corporation. 

In  the  consideration  of  this  case  we  have  proceeded  on  1 
theory  that  the  contract  entered  into  with  the  plaintiffs  \« 
one  which  the  corporation  by  its  duly  constituted  agents  h 
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the  capacity  to  make.  That  the  corporation  had  snch  capa- 
city 18  not  attempted  to  be  controverted,  nor  could  it  be  with 
seeming  plausibility.  The  Act  confers  on  the  Directors  the 
power  to  make  and  execute  on  behalf  of  the  company  con- 
tracts of  every  nature  and  kind,  "to  carry  out  the  objects 
and  purposes  of  such  corporation,  in  any  such  way  and  man- 
ner as  they  may  think  proper/*  The  Act  does  not  in  terms 
provide  what  ^all  be  the  mode  or  manner  of  contracting, 
unless  it  be  by  the  clause  declaring  that  "N^o  contract  shall 
be  binding  upon  the  company  unless  made  in"  writing." 
This  clause  is  no  interdiction  to  making  a  contract  otherwise 
than  in  writing.  On  the  contrary,  it  is  fairly  to  be  implied 
from  the  words  employed  that,  the  company  is  competent  to 
make  contracts  not  in  writing,  which  it  may  perform  if  it 
elects  so  to  do.  Then,  if  the  corporation  may  so  contract, 
and  upon  performance  may  lawfully  demand  the  considera- 
tion therefor,  it  follows,  upon  the  principle  of  reciprocity 
already  alluded  to,  that  when  the  company  has  by  the  terms 
of  its  contract  promised  to  pay  for  services  when  performed, 
it  cannot  escape  the  consequences  of  its  contract  after  having 
received  the  consideration  for  its  promise,  but  must  pay  the 
consideration  due,  as  a  natural  person  would  be  bound  to  do 
under  the  like  circumstances. 

In  conclusion,  we  may  remark  that  we  have  not  overlooked 
the  cases  of  Zottman  v.  The  City  and  County  of  San  Francisco, 
20  CaL  96,  and  the  cases  therein  cited,  nor  that  of  Wallace  v. 
The  Mayor  and  Common  Council  of  San  JosS,  29  Cal.  180. 
In  the  first  of  these  cases  it  was  held  that  where  the  charter 
of  a  municipal  corporation  prescribes  the  mode  in  which  its 
contracts  shall  be  made,  the  mode  must  be  followed  in  order 
to  render  them  valid  and  binding.  The  doctrine  thus 
declared  had  not  its  origin  in  that  case,  as  will  be  observed 
by  reference  to  the  authorities  referred  to  therein.  When  to 
a  corporation  is  prescribed,  by  the  law  of  its  being,  the  mode 
of  exercising  its  power,  it  results  necessarily  that  such  mode 
must  be  observed  in  order  to  render  its  acts  binding.  But 
when,  bj  its  organic  law  it  is  declared  in  general  terma  that 
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its  proper  ofBcers  shall  for  and  in  behalf  of  it  manage  : 
affairs  and  make  and  execute  all  contracts  to  carry  out  t 
objects  and  purposes  of  such  corporation,  in  any  way  ai 
manner  which  they  may  deem  proper,  it  cannot  be  held  th 
the  corporate  powers  existing  must  be  exercised  in  any  pi 
ticular  mode'.  Therefore,  mode,  in  such  case,  is  not  ti 
measure  of  the  corporate  power.  By  reference  to  the  p< 
tions  of  the  Act  above  cited,  it  is  to  be  seen  that  the  Weste; 
Pacific  Railroad  Company  is  not  restriicted  by  the  law  of  i 
being  to  any  special  mode  and  manner  of  exercising  its  c< 
porate  powers,  but  on  the  contrary,  the  third  section  of  ^ 
Act  provides  that  the  corx>oration  shall  possess  all  the  pow£ 
and  privileges  for  the  purpose  .of  carrying  on  its  business  th 
private  individuals  and  natural  persons  enjoy;  and  the  nin 
section  provides  that  the  Directors  of  the  company  ahi 
manage  the  affairs  thereof,  and  make  and  execute  all  co 
tracts  necessary  to  carry  into  effect  the  objects  and  purpos 
of  the  corporation,  in  such  way  and  manner  as  they  nu 
think  proper. 

In  the  case  of  Wallace  v.  The  Mayor  and  Common  Coum 
of  San  Jose,  the  questi(m  decided  was  one  relating  to  tl 
power  of  the  Common  Council.  In  that  case  the  Comm< 
Council  entered  into  a  contract  with  the  plaintiff,  which  w 
plainly  beyond  the  power  delegated  by  the  Act  of  incorpor 
tion,  and  the  point  determined  was  that  the  corporation  oou 
not  be  rendered  liable  upon  it,  for  the  obvious  reason  that 
was  not  the  contract  of  the  corporation  —  it  being  ultra  vir 
under  the  organic  law  of  the  corporation* 

Judgment  affirmed. 


Shafteb,  J.,  concurring  specially. 

I  concur  in  the  judgment,  and  on  the  ground  that  if  a  pe 
son   not   duly   authorized   make   a  contract   on   behalf   of 
trading  corporation,  and  the  corporation  take  and  hold   tl 
benefit  derived  from  such  contract,  it  will  be  held  to  ha^ 
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made  the  oontraet  its  own  bj  ratifioatioii  or  adoptioB,  and  will 
be  estopped  from  diaputixig  its  liability  thereon. 

It  18  quite  impoesible  to  reconcile  the  authoritiea  upon  thii 
subject^  but  in  so  far  as  trading  corporations  are  ooncemed, 
the  decisicmfl  in  this  State^  at  least,  are  consistent  with  each 
other  and  sustain  the  propoeitioiL  Some  of-  them  hold  mnni* 
cipal  corporaticms  to  be  within  the  prinoiplei  {Oaa  Companjf 
▼.  San  Francisco,  9  CaL  468;  ArgmiH  t.  San  Francueo,  16 
CaL  265;  FroAflor  ▼.  Bomm  Mining  Go.,  17  OaL  694;  Ro9^ 
borough  v.  The  Shasta  River  Canal  Co.,  2S  OaL  666;  AUen  r. 
CUizentf  Steam  NaingaHon  Co.,  28  OaL  8&) 


Sawtsb,  7.,  conearring  specially: 

This  is  an  action  to  recover  attorney's  fees  in  ihe  snit  of 
French  v.  Central  Pacific  Railroad  CompoMf  and  WeHetn 
Pacific  Railroad  Company,  in  which  plaratifis,  npon  the  request 
of  the  President  and  officers  of  the  ocMnpany,  acted  as  attorneys 
and  conducted  the  defence  to  a  successful  termination.  The 
defendant^  as  the  result  of  the  litigation,  receired  into  its 
treasury  two  hundred  and  fifly  thousand  dollars  of  the  bonds 
of  the  CSty  and  Coimty  of  San  Francisca  The  main  point 
in  the  case,  to  which  all  others  are  subordinate,  is,  that  there 
was  no  contract  of  retainer  in  writing  between  plaintiffs  and 
defendant,  and,  for  that  reason,  no  liability  could  be  incurred 
by  the  defendant  to  pay  for  the  services.  The  question 
arises,  under  section  ten  ol  the  Act  of  1861,  concerning  rail- 
road corporations,  which  provides  that  ''the  Directors  shall 
cause  to  be  kept  a  book,  to  be  called  '  Record  of  Corporation 
Debts,'  in  which  the  Secretary  shall  record  all  written  con- 
tracts of  the  Directors  and  a  succinct  statement  of  the  debts 
of  the  company,  the  amount  thereof,  and  with  whom  made; 
which  book  shall  at  all  times  be  open  to  the  inspection  of  any 
stockholder  or  party  in  interest.  When  any  contract  or  debt 
shall  be  paid  or  dischaiged,  the  Secretary  'shall  make  a 
memorandum  thereof  in  the  maigini  or  in  some  cmvenient 
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place  IB  the  reoord,  where  the  same  is  reoarded.  No  < 
tract  shall  be  binding  upon  the  company  nnlefls  made 
writing/' 

The  last  clause  is  the  one  supposed  to  be  an  insupen 
obstacle  in  the  way  of  a  recovery  in  this  case*  When  ta 
in  connection  with  the  context^  it  is  not  so  clear  what 
intended  by  this  provision.  But^  manifestly  it.  cannot  pc 
bly  have  been  intended  to  have  so  broad  a  scope  as  is  claii 
for  it;  for,  to  give  it  sudi  a  constructicHi,  would  be,  tc 
utterly  bind  the  company  down  to  a  mode  of  proceed] 
that,  under  it,  it  would  be  utterly  impossible  for  it  to  perf< 
its  functions,  or  transact  its  ordinary  business.  It  could 
do  the  least  thing  in  the  way  of  contract,  whereby  a  righ 
acquired,  or  a  responsibility  incurred  about  the  smallest  n 
ters,  which  are  occurring  every  minute  in  the  day,  with 
making  a  contract  in  writing  and  having  it  recorded  by 
Secretary  in  the  "Record  of  Corporation  Debts."  It  wo 
be  impossible  to  make  a  contract,  although  fully  executed 
one  side,  which  would  bind  the  other  party,  to  carry  a  pasj 
ger,  or  a  pound  of  freight  from  station  to  station,  or  purd 
a  cord  of  wxxxl,  or  a  pint  of  oil  without  these  formalit 
To  give  the  provision  any  such  construction  would  be  abs 
in  the  extreme.  No  man  in  his  senses  oould  knowingly  y 
for  such  a  law,  and  no  sane  man  would  attempt  to  build, 
operate,  a  railroad  under  its  provisions.  The  provision  n 
be  limited  to  express  contracts  wholly  executory — s 
contracts  as  are  generally  made  in  the  ordinary  course 
business,  when  important  matters  are  involved,  and  there 
time  for  deliberation,  and  in  which  the  terms  are  usu2 
arranged  in  advance,  and  specified  with  more  or  less  parti 
larity.  It  cannot  refer  to  those  liabilities,  which  the  law  it 
implies  from  benefits  received,  and  actually  enjoyed,  with 
making  any  express  contract  in  advance,  where  the  servi 
have  been  performed  on  one  side^  and  the  considerat 
received  and  enjoyed  by  the  other.  The  provisicm  itself  st 
all  ""  written  contracts "  shall  be  recorded,  as  if  there  wo 
necessarily  be  other  oontracta.     If  there  were  to  be  no  otli 
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of  any  kind,  why  not  ssy  aO  eofttrocisf  AH  the  proviBions 
must  be  oongtmed  together,  and  bo  oonstniedy  if  poflsible, 
that  ^ile  some  aig&ificanoe  is  allowed  to  eveiy  word,  there 
may  still  be  no  oonfliet.  The  oorporation  has  a  capacity 
to  be  Bued,  and  when  aaed  it  is  bound  to  appear  and 
defend  its  intereata,  or  they  will  be  sacrificed,  and  it  can 
only  appear  by  attorney.  The  employment  of  an  attorney  is 
not  ultra  virm.  It  is  one  of  the  necessities  resulting  from  the 
capacily  to  be  sued,  likely  to  occur  at  any  moment,  and  the 
emergeiK^  may  be  sudden.  The  law  itself  casts  upon  the 
oorporation  the  necessity  of  defending  its  rights  when  sued, 
and  it  may  be  impossible  to  make  a  written  contract  with  an 
attorney.  It  takes  two  to  make  a  contract.  The  corporation 
defended  in  this  instance,  and  the  question  was,  whether  it 
should  gain  or  lose,  the  stun  of  two  hundred  and  fifty  thou- 
sand dollars.  It  could  only  maintain  its  right  by  appearing 
by  attorney.  The  plaintiffs  appeared  with  the  knowledge 
and  concurrence  of  the  officers  of  the  defendant,  and  made  a 
successful  defence.  The  corporation  actually  received,  and 
it  still  retains,  the  avails  of  tiie  litigation.  This  reception  of 
the  proceeds  is  a  corporate  act,  for  there  is  nothing  to  inhibit 
it  It  had  the  benefit  of  the  service  without  making  any 
express  contraot  The  service  was  performed,  and  the  bene- 
fits enjoyed,  and  there  is  nothing  to  inhibit  it  from  availing 
itself  of  the  service,  or  enjoying  its  fruits.  Can  it  now  retain 
and  enjoy,  the  avails  of  the  litigation,  and  escape  liability  for 
the  service  by  which  they  were  acquired?  In  my  judgment, 
the  provision  in  question  has  no  application,  and  the  law  of 
the  land  casts  upcm  the  defendant  the  liability  to  pay  what  the 
services  are  reasonably  worth.  The  question  might  have  been 
different  had  the  contract  of  retainer  been  wholly  executory, 
only,  and  an  action  been  brought  by  either  party  to  recover 
damages  for  a  breach  in  not  performing.  This  provision  has 
been  since  repealed,  and  its  construction  with  reference  to 
later  transactions  is  no  longer  important 
The  case  is  different  from  Wdllaee  ▼•  San  Jose.    In  that 
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case  the  contract  itself  was  uUtn  vir^  under  the  circum- 
stances. There  was  then  no  power  to  make  the  contract  at 
alL  The  inhibitory  provision  was  not  of  a  general  character, 
but  it  was  yezy  specific,  and  applied  particularly  to  the  case 
then  in  hand.  There  could  be  no  doubt  about  it  Upon  the 
whole,  without  noticing  particularly  the  subordinate  ques- 
tions, I  am  not  satisfied  that  there  is  any  error  that  would 
justify  a  reversal  of  the  judgment  The  judgment  and  order 
denying  new  trial  should  be  affirmed. 


PETER  SOMMERS  MoNETL  and  MICHAEL  BERGIN  «. 
JOHN  SHIRLEY,  CATHERINE  SHIRLEY,  JOHIf 
BERRY,  JOHN  COTTLE,  aot  J.  ROOME  LEWIS. 

CmmTBUcnoM  or  In8tbumbiit8w — In  constrntiic  wrlttn  tnatmsunts  tb«  d^ 
emnstances  nnder  which  thej  were  written  and  the  raheeqoent  eondnet  of 
the  parties  may  be  considered. 

CoNSTBucrioM  OF  P0WSB8. —  F.  g»v  0^  as  Chcsr  sappoted,  a  Talld  power  ts 
sell  land,  bnt  It  was  worthless.  F.  then  departed  from  the  State^  and  after- 
wards wrote  to  D.,  saying :  **  I  want  you  to  sell  some  of  my  lots,  or  adTSsce 
the  means  to  meet  this  administration  act,  before  the  year  expires,  which  I 
send  yon  by  mall.  Ton  can  sell  sneh  tots  as  yon  see  flt^  rstatnlnff  enoogh  te 
pay  Judge  O.  for  the  first  purchase  money.  It  might  be  best  to  cut  them 
np  so  as  to  sell  In  small  lots.  Bnt  you  Judge  of  this.**  B^d,  that  this  letter 
authorised  D.  to  sell  at  his  discretion.  Beld,  further,  that  a  deed  made 
nnder  It  by  D.,  If  not  good  as  a  deed,  was  good  at  a  eontract  by  F.  to  esnw* 

Ipuc. —  F.  empowered  D.  to  sell  land  and  take  up  a  note  held  by  G.  agtlnit 
F.  D.  sold  the  land  to  G.  at  the  face  of  the  note^  which  was  Its  fidl  market 
ralue,  and  took  the  note  In  payment.  Held,  that  a  power  to  sell  tanports  s 
sale  for  cash ;  but  JMd,  further,  that  the  above  was  «  nle  Cor  cash  within 
the  rule,  and  not  an  accord  and  satisfaction. 

Findings  ok  Apfbal. —  Findings  on  appeal  will  not  be  disturbed  where  the 
testimony  Is  conflicting. 

Appeal  from  the  District  Oourti  Twelfth  Judicial  Districly 
City  and  County  of  San  Francisca 

This  was  an  action  of  ejectment  The  complaint  was  in 
the  usual  form.  The  defendants,  after  putting  in  issue  the 
all^ationa  of  the  complaint,   allied   an  equitable  title  is 
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themselvesy  and  aaked  a  decree  eompelling  the  |Aaintiff8  to 
convey  to  them  the  l^gal  title,  if  it  should  be  f annd  that  they 
held  it. 

The  case  was  refened^  Tdth  instruetions  to  hear  and  d#* 
termine  all  the  issnesy  and  report  findings  and  judgment^  t»> 
gether  with  the  testimony.  The  referee  reported  findings  in 
favor  of  the  defendants,  and  a  judgment  compelling  the  plain- 
tiffs to  convey  to  them,  which  was  entered  as  the  judgment 
of  the  Court 

The  plaintiffs  moved  for  a  new  trial,  upon  the  ground  that 
the  findings  were  contrary  to  the  evidence,  which  was  d^ed^ 
and  then  appealed  from  both  the  judgment  and  order. 

The  facts  upon  whidi  the  case  turned,  as  shown  by  the 
testimony  and  found  by  the  referee,  were  as  follows : 

Hiram  Foster,  who  was  a  clerk  with  John  W.  Geary,  thsn 
Alcalde  of  San  Francisco,  became  the  purchaser  of  certain 
lots  sold  by  Geary  at  a  town  sale,  in  December,  1849,  the 
premises  in  controversy  being  part  thereof.  The  purchase 
money  was  not  paid,  but  Foster  executed  and  delivered  his 
promissory  note  to  Geary  for  the  amount.  Foster,  intending 
to  return  to  the  Eastern  States,  requested  Henry  L.  Dodge, 
at  the  time  a  clerk  in  the  same  office,  to  have  prepared  a  power 
of  attorney  for  him  (Foster),  to  execute,  authorizing  Dodge 
to  dispose  of  his  real  estate.  In  pursuance  of  this  request,  a 
power  of  attorney  was  prepared  and  executed  by  Foster  to 
Dodge.  The  only  object  and  purpose  of  this  power  of  attorney 
was  to  enable  Dodge  to  sell  and  convey  Foeter^s  real  estate^ 
but  it  was,  in  law,  sufficient  for  that  purpose.  Thereafter, 
Foster  left  the  Stete,  and  in  October,  1860,  addressed  to  Dodge 
the  following  letter: 

^PrrTBBxiROH,  Pa.,  October  26th,  I860. 
'^DxAB  Donos:  Expecting  almost  weekly  to  be  able  to 
announce  my  departure  for  San  Francisco,  I  have  only  time 
to  write  you  a  few  lines,  as  the  mail  is  leaving.  I  should 
have  been  able  to  get  off  some  time  since,  had  it  not  been  for 
my  office  here,  which,  so  far,  I  have  not  been  able  to  selL    I 
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bftve  now  an  offer^  and,  if  it  is  oome  up  to  by  the  f elloWy  I 
shall  close  thingB  very  soon  and  be  off,  but  shall  go  to  ye^ 
mont  first,  for  a  little  while.  /  tptmt  you  to  seU  some  of  my 
lois,  or  advance  the  means  to  meet  this  administration  act, 
before  the  year  expires,  which  I  send  you  by  mail,  aooompanied 
by  the  vouchers,  etc  You  can  sell  such  lots  as  you  see  fit, 
retaining  enough  to  pay  Judge  G.  for  the  first  purchase  money. 
It  might  be  best  to  out  them  up  so  as  to  sell  in  small  lots.  But 
you  judge  of  this.  The  mail  closes  in  a  few  minutes  for 
New  York,  so  I  ean  just  get  this  in,  and  no  more.  I  shall 
write  fully  next  maiL  Bespects  to  Gihon,  Beynolds^  Meri* 
deth,  Bowman,  Northropi  etc.,  and  particular  love  to  the 
Judge. 

'^  Yours,  in  haste, 

^  J«  Hascnr  Fostbl 
^  H.  L.  DoDQB,  Esq.** 

Under  the  authority  contained  in  this  letter,  and  also  pre- 
suming that  the  letter  of  attorney  contained  sufficient  power 
for  the  purpose  in  June^  1851,  Dodge  sold  the  lot  in  contro- 
versy to  John  W.  QeBijy  for  and  in  consideration  of  the 
indebtedness  due^  by  Foster  to  Geary,  being  the  original  pur- 
chase money  of  this  and  other  lota,  and  being  the  full  value 
thereof.  By  the  direction  of  (}eary,  this  lot,  with  others,  was 
conveyed  directly  to  James  Bowman,  who  was  then  a  clerk 
with  Geary.  Through  this  conveyance  the  defendants  derive 
their  title. 

The  plaintiffs  claimed  under  a  quitclaim  deed  from  Foster 
to  the  plaintiff  McNeil,  executed  in  February,  1861.  The 
referee  found  that  the  plaintiffs  acquired  their  title  with  notice 
of  the  defendant's  prior  equity. 

After  making  the  deed  to  Bowman,  Dodge  wrote  to  Foster, 
informing  him  of  what  he  had  done,  but  received  no  answer. 
After  this,  Dodge  discovered  that  the  power  of  attorney  under 
whidi  he  had  been  acting  was  worthless,  and  wrote  to  Foster, 
informing  him  to  that  effect,  and  requesting  him  to  send  a 
power  to  ratify  the  sales  which  be  had  mada  In  reply,  Foster 
wrote  as  follows: 
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*H.  Lw  DoDOB,  Esq, 

^DsAB  Sib:  For  reasons  'wUch  T  hare  mentioiied  to  Mr. 
Magraw^  and  which  he  will  oommimieate  to  you,  I  decline 
complying  with  your  suggestiona^  aa  oonreyed  to  me  in  your 
note  of  December  Slst,  1863.  I  have  been  absent  from  home 
for  some  little  while,  have  just  received  yoor  letter,  and  hare 
not  time  to  address  y<ni  aa  fully  as  I  would  desire  upon  the 
subject,  by  the  steamer  wliich  oonreys  this.  At  ray  leisure  I 
may  write  more  at  lengtL  Meanwhile,  you  can  confer  with 
Mr.  Magrawy  who  is  authorized  to  act  for  me  in  this  and  other 
matters.'^ 

jyr .  Bergin,  for  Appellants,  argued  that  &e  deed  to  Bow- 
man, under  which  respondents  claimed,  was  void  as  a  deed, 
for  the  want  of  power  in  Dodge  to  make  it  That  in  any 
event.  Dodge  had  power  to  sell  for  cash  only,  and  that  Ae 
transaction  between  him  and  Qeary  amounted  to  nothing  more 
than  an  accord  and  satisfaction,  and  was  therefore  void.  That 
at  beet  the  Bowman  deed  was  good  only  as  a  contract  to  convey, 
and  that  the  finding  that  the  plaintiffs  took  with  notice  of  it, 
was  contrary  to  the  evidencei. 

Daniel  Rogers,  for  Bespondents,  argued  to  the  contrary, 
and  also  claimed  that  the  Bowman  deed  was  not  only  good 
as  a  contract  to  convey,  but  as  a  deed,  because,  as  he  con- 
tended, under  the  statutes  of  this  State^  a  power  .of  attorney 
to  convey  land  is  sufficient  although  it  has  no  seal.  This 
point,  however,  was  not  decided  by  the  Court  Mr.  Rogers 
also  argued  that  the  finding  to  the  effect  that  the  plaintiffs 
acquired  their  title  with  notice  of  the  defendants^  prior  equity, 
could  not  be  disturbed  on  appeal,  because  the  testimony  upon 
that  point  was  conflicting. 
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In  measuring  tiie  power  conf ened  t^  Foeter^s  letter  to 
Dodge,  it  18  incombeiiit  npon  us  to  consider  all  the  circnm- 
stanoes  in  view  of  whidi  it  was  written.  Foster  sappoaed 
that  he  had  already  given  Dodge  fall  power  to  sell  his  lots  in 
San  Franciscow  In  view  of  that  fact  it  can  hardly  be  sapposed 
that  he  intended  by  his  letter  to  hamper  or  cireomseribe  the 
power  which  his  agent,  as  he  supposed,  already  posseased, 
nnder  a  different  instrument,  which  he  must  have  supposed, 
if  he  thought  about  it  at  all,  would  be  the  true  measnie  of 
his  agent's  power  so  far  as  his  vendees  were  concerned.  In 
this  view  it  seems  dear  to  us  that  the  statement,  ^I  want 
you  to  sell  some  of  my  lots,  or  advance  the  means  to  meet 
this  administration  act,  before  the  year  expires,  which  I  send 
you  by  mail,''  etc,  is  to  be  taken  merely  as  a  statement  of 
the  circumstances  or  the  reasons  which  made  it  necessaiy  to 
make  a  sale^  rather  than  as  prescribing  or  imposing  condi- 
tions upon  the  power  to  selL  Thereafter,  in  the  broadest 
terms,  Dodge  is  told  to  sell  '^  such  lots  as  he  sees  fit,"  and  to 
exercise  his  ovm  judgm^it  as  to  the  quantity  or  sise  of  the 
parcels  to  be  sold,  and  to  reserve  enough  money  from  the 
sales  to  pay  Geary.  On  the  whole,  we  think  it  was  Foster's 
intention  to  sell  lots  enough  to  meet  the  calls  of  the  '^  admin- 
istration act,"  whatever  that  may  have  been,  and  to  paj 
Geary,  to  whom  he  was  indebted  for  the  lots.  This  con- 
struction is  borne  out  by  the  subsequent  omduct  of  Foster, 
who,  when  advised  of  what  had  been  done^  did  not  in  his 
reply  to  Dodge  claim  that  he  had  acted  contrary  to  his 
instructions.  It  is  true  that  he  declined  to  make  the  sale 
valid,  if  invalid  on  account  of  any  defect  in  the  power  of 
attorney  given  by  him  to  Dodge  before  leaving  the  State; 
but  neither  then  nor  afterwards,  so  far  as  the  case  shovra,  did 
he  ever  pretend  that  Dodge  had  eocoeeded  his  powers  or 
instructions  as  given  in  the  letter.  This  circumstance  is 
entitled  to  much  weight  in  the  determination  of  the  question 
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as  to  n^Lat  was  Foster's  intent,  as  expressed  in  his  letter, 
touching  the  sale  of  the  lots.  So  far  as  its  terms  go,  we 
think  the  letter  gave  Dodge  power  to  sell  at  his  discretion. 

The  learned  counsel  for  appellants  claims  that  the  trans- 
action between  Gearj  and  Dodge  was  nothing  more  than  an 
accord  and  satisfaction,  and  not  a  sale,  and  therefore  void, 
even  if  we  conclude  that  Dodge  had  power  to  sell.  Doubt- 
less, as  claimed,  a  power  to  sell  imports  a  sale  for  cash;  but 
counsel  is  in  error  in  claiming  that  the  transaction  between 
Geary  and  Dodge  was  not  a  cash  sale.  The  evidence  shows 
that  a  fixed  sum  in  money  was  agreed  upon,  which  sum  was 
the  full  market  value  of  the  land  sold.  True,  the  money  was 
not  actually  paid  by  Geary  to  Dodge,  but  Foster's  note, 
\ihich  called  for  money,  was  delivered  up  instead.  This  was 
as  much  a  cash  transaction  as  it  would  have  been  had  Geary 
actually  paid  the  price  in  money  to  Dodge,  and  Dodge  had 
then  paid  it  back  in  taking  up  Foster's  note,  which  would 
Lave  been  an  idle  ceremony. 

The  point  made  by  counsel  for  the  respondents  to  the 
effect  that  the  letter  from  Foster  to  Dodge,  though  not  under 
seal,  was  sufficient,  by  reason  of  the  peculiar  language  of  the 
sixth  section  of  the  statute  in  relation  to  fraudi^lent  convey- 
ances, to  authorize  Dodge  to  make  a  valid  deed  in  the  name 
of  Foster,  it  is  unnecessary  to  determine.  The  deed  to  Bow- 
man, if  not  valid  as  a  deed  for  the  want  of  a  seal  to  the 
written  power  under  which  it  was  made,  was  nevertheless 
good  as  a  contract  to  convey,  and  the  referee  found  that  the 
plaintiff's  purchase  was  wiUi  notice.  Under  the  well  settled 
practice  of  this  Court,  where  there  is  a  conflict  of  evidence, 
that  finding  cannot  be  disturbed  on  the  ground  that  it  is 
contrary  to  the  evidence;  but  aside  from  this  consideration, 
we  have  looked  into  the  evidence  and  think  the  finding 
correct. 

Judgment  and  order  denying  motion  for  a  new  trial  affirmed. 
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Khodes,  J.,  dissenting: 

I  dissent  on  the  ground  that  the  letter  of  Foster  to  Dodgo 
did  not,  in  my  opinion,  authorize  the  sale  that  was  made  b; 
Dodge. 


0.  T.  ROUSSm  f^.  A.   STEWART,  D.  T.  HALL,  and 
0.  P.  JACKSON. 

Nbw  Trial— ^Tiica  or  Norica  of  Monoir^^-Tbe  tinie  to  wrro  notice  of  no- 
tion for  a  new  trial,  nnder  the  one  hondred  and  ninety-fifth  section  of  the 
Practice  Act,  does  not  commence  to  nin  nntll  written  notice  of  the  reader- 
ins  of  the  dedeion  It  served. 

SuFFiciBNCT  OF  Dbnial. —  An  aniwor  that  4enlea  a  material  arerment  of  a 
complaint  *'on  Information  and  belief/*  U  a  enfflclent  denial  to  ralee  an 
Issne  thereon  nnder  the  forty-sixth  and  flftj-flfth  sections  of  the  Practice 
Act 

ATTOBNarfl.— Where,  at  different  stages  of  proeeedtaigs  In  a  canse,  different 
attorneys  had  acted  for  one  of  the  parties,  wlthont  notice  of  subetltotloiu 
the  service  of  a  notice  npon  the  attorney  last  acting,  and  recognised  by  tbe 
Conrt  below  as  such,  was  a  anfflclent  serrlce  npon  the  party  for  whom  be 
was  acting 

LxABiLiTT  ON  IxDiMNiFTiNQ  BoKD. —  In  an  actlon  on  a  bond  to  Indemnify 
the  plaintiff  against  damages  he  might  sustain  by  levying  an  attachment  on 
certain  pr9perty,  and  where  the  complaint  alleged  the  recovery  of  jud^naent 
against  plaintiff  for  damages,  against  which  he  was  Indemnified,  and  tbe 
payment  ef  said  Judgment :  held,  that  said  averment  of  payment  was 
material  to  plaintiff's  right  to  recover  for  the  amount  of  each  Judgment 

Appeal  from  the  District  Court,  Eleventh  Judicial  Dis- 
trictj  El  Dorado  County. 

On  the  trial  of  this  action  in  the  District  Court,  plaintiff 
had  judgment.  The  defendants  moved  for  a  new  trial,  which 
was  denied  by  the  Court,  and  they  appeal  from  the  judgment 
and  the  order  denying  said  motion.  Pending  the  appeal,  tbe 
respondent  moved  this  Court  to  strike  out  appellants'  notice 
and  statement  on  his  motion  for  new  trial,  on  the  grounds: 
1st,  That  said  notice  was  not  served  and  filed  within  ten  days 
after  entry  of  judgment  2d,  That  neither  said  notice  nor 
statement  was  served  upon  the  attorney  of  record  for  plaintiff. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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Blanchard  dk  Irwin,  lot  Appellants^  argaed: 

That  the  Coxirt  erred  in  raling  that  the  payment  of  the 
judgment  against  respondent  was  admitted  by  appellants' 
answer;  and  cited  Thompson  ▼.  Lynch,  29  Oal.  189;  Coleman 
V.  Woodworth,  lb.  666;  Vassauli  v.  Austin,  82  Cal.  697; 
Prac  Act,  Sec.  65. 

That  it  was  necessary  that  plaintiff  ahonld  have  paid  the 
judgment,  to  entitle  a  recovery;  and  cited  Law  v.  Archer, 
2  Keman,  277;  14  Barb.  208;  21  Coms.  117;  4  Wend.  806; 
21  CaL  438;  25  Cal.  169;  Churchill  r.  Hunt,  8  Denio,  821; 
Jaclcson  v.  Post,  17  Johns.  482 ;  Sedg.  on  Dam.  807. 

That  plaintiff  by  his  own  showing  cannot  recover,  because 
his  acts  were  grossly  wrong.  That  if  an  act  directed  to  be 
done,  or  agreed  to  be  done,  is  known  at  the  time  to  be  a 
trespass,  an  express  promise  to  indemnify  would  be  illegal 
and  void ;  and  cited  9  Cow.  155 ;  Cowper,  343 ;  2  Johns.  Cases, 
53;  18  Ohio,  81-«5;  7  Wend.  276;  17  Mass.  258;  8  Bam. 
&  Aid.  179. 

Also,  that  a  bond  to  an  officer  to  do  his  duty  is  void;  and 
cited  5  Mnnroe,  529;  12  Ohio,  281;  1  Caine,  104. 

Also,  that  an  indemnity  to  do  an  act  manifestly  a  violation 
of  duty,  is  void;  and  cited  Wright  ▼.  Lord,  8  Doug.  240; 
Chitty  on  Cont.  678. 

That  a  Court  of  law  will  not  sustain  an  action  between  two 
joint  trespassers ;  and  cited  WiU.  Eq.  Jnr.  107. 

P.  Teare,  and  P.  L.  Edwards,  for  Eespondent,  argued: 

That  the  motion  to  strike  out  should  prevail,  because  the 
plaintiff's  action  wfts  commenced  by  one  attorney,  and  the 
notice  and  statement  in  question  were  served,  not  on  him,  but 
on  others,  who  had  not  been  substituted  in  his  stead;  and 
cited  Sec.  10  Act  concerning  Attorneys  at  Law. 

On  the  merits  of  the  case  the  principal  question  is  as  to  the 
construction  of  the  pleadings.     Bespondent  specifically  avers 
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that  he  paid  the  judgment  Appellants  attempt  to  deny. 
We  claim  that  this  denial  is  not  good.  It  is  not  a  specific 
denial  of  the  facts  stated  by  respondent^  showing  payment; 
and  further,  it  is  a  denial,  on  information  and  belief,  to  a  veri- 
fied complaint  The  case  most  relied  upon  by  appellants  is 
VassauU  v.  Austin,  82  CaL  607.  The  opinion  in  that  case 
speaks  of  the  denial  as  being  on  information  and  belief,  and 
does  not  say,  on  their  information  and  belief.  We  cannot  but 
believe  that  the  record  in  that  case  shows  that  the  pronoun 
their  was  used,  or  the  Court  must  have  thought  that  the  alle- 
gations of  the  complaint  were  so  loose  as  to  require  but  a 
loose  deniaL  We  do  not  understand  that  the  words  ''on 
information  and  belief ''  are  tantamount  to  saying  on  hie  or 
their  information  and  belief;  it  may  be  on  the  information 
and  belief  of  some  one  else.  Our  statute  (Prac  Act,  Sec.  46) 
requires,  when  the  fact  is  not  within  the  knowledge  of  the 
defendant,  that  he  shall  deny,  according  to  hia  information 
and  belief.  What  this  statute  requires  is  very  clearly  stated 
in  Humphreys  v.  McCall,  9  CaL  62;  also,  in  Oas  CompoMi 
V.  San  Francisco,  9  CaL  466,  478. 


By  the  Court,  Sawyes,  J. ; 

The  Court  rendered  its  decision  oji  the  22d  of  November, 
1866.  It  does  not  appear  that  notice  of  the  rendering  of  the 
decision  wbs  ever  served  on  the  appellants.  The  time  to 
serve  notice  of  intention  to  move  for  a  new  trial,  under  sec- 
tion one  hundred  ninety-five  of  the  Practice  Act,  does  not 
commence  to  run,  till  written  notice  of  the  rendering  of  the 
decision  is  served.  It  does  not  appear  that  the  time  had  com- 
menced to  run  against  the  appellants,  at  the  time  their  notice 
of  intention  to  move  was  served,  and  we  cannot,  therefore, 
say  they  were  not  in  time. 

S.  and  Geoige  Williams  appear,  by  the  record,  to  have 
been  acting  as  attorneys  for  plaintiff  all  through  the  case, 
after  the  filing  of  the  complaint     They  were  recognized  as 
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Bach  hj  the  District  Oourt^  and  the  parties.  How  they  becam<: 
attomeyBy  whether  hj  substitution,  or  otherwise,  does  not  ap- 
pear. It  is  sufficient  that  they  appear  by  the  record  to  have 
been  the  attorneys  of  the  plaintiff  in  the  Oourt  below. 

The  action  is  on  a  bond  to  indemnify  the  plaintiff  against 
any  damages  he  might  sustain,  by  levying  an  attachment  upon 
property  claimed,  by  the  owner,  to  be  exempt  Upon  receiv- 
ing the  indemnity  bond,  in  suit,  the  attachment  was  levied, 
and  the  property  afterward  sold  upon  an  execution  issued 
on  the  judgment  in  the  attachment  suit.  The  plaintiff  was 
afterward  sued  by  the  owner  of  the  property,  and  judgment 
recovered  against  him.  In  his  complaint,  plaintiff  dileges  the 
payment  of  the  judgment  In  the  answer,  ''said  defend- 
ants deny,  on  information  and  belief,  that  said  plaintiff  ever 
paid  said  sum,"  etc  No  evidence  of  payment  was  intro* 
duced  —  the  Court  holding  that  the  allegation  of  payment  was 
not  put  in  issue  by  the  denial  in  the  form  above  stated.  The 
point  is,  that  the  denial,  in  order  to  raise  an  issue,  must  be 
in  the  precise  words  of  the  statute,  ''  according  to  his  informa- 
tion and  belief,"  and  that  ** on  information  and  belief"  is 
sufficient  Section  fifty-five  of  the  Practice  Act  provides: 
'^  In  all  cases  of  the  verification  of  a  pleading,  the  affidavit  of 
the  party  shall  state  that  the  same  is  true  of  his  own  knowl- 
edge, except  as  to  the  matters  which  are  therein  stated  on  his 
information  or  belief,  and  as  to  those  matters,  that  he  believes 
it  to  be  true."  In  this  section  the  form  of  expression  is,  "  on 
his  information  and  belief,"  and  not  "  according  to  his  informa- 
tion and  belief,"  as  in  section  forty-six.  The  same  matters 
are  referred  to  in  both  sections,  in  these  different  forms  of 
expression,  and  the  Legislature  seems  to  use  them  in  the 
same  sense.  In  the  verification  the  party  states  that  he 
believes  the  matters  stated  on  information  or  belief  to  be 
true.  They  must,  therefore,  be  according  to  his  information 
and  belief. 

vVe  think,  upon  a  view  of  all  the  provisions,  that  issue  was 
substantively  taken  as  required.  A  denial  in  this  form  was 
held  to  raise  an  issue  in  VassavU  v.  At^in,  32  CaL  607. 
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There  was  no  evidenoe  of  payment  of  the  judgment  by  plain- 
tiff, and,  conflequentlji  no  actual  damage  shown.  Evidence 
of  the  kind  was  necessary  under  the  issue.  This  case  is  within 
the  principle  adopted  in  Wilson  y.  McEvoy,  25  Cal.  170,  and 
Prader  v.  Orimm,  28  CaL  12.  There  is  nothing  in  the 
point  that  the  indemnity  was  against  a  trespass,  {Stark  t. 
Raney,  18  Cal.  622,)  nor  in  the  point  that  the  indemnity  was 
against  the  attachment,  and  not  a  sale  upon  eaceeution.  The 
property  was  seized  on  the  attachment,  to  be  held  for  the 
security  of  any  judgment  that  might  be  obtained,  and  was 
subsequently  appropriated  to  the  purposes^  for  which  the 
seizure  was  made. 

But  the  judgment  and  order  denying  a  new  trial  must  be 
reversed,  and  a  new  trial  had  on  the  grounds  before  indicated; 
and  it  is  so  ordered. 


JOHN  W.  REED  v.  THE  OMNIBUS  RAILROAD 
COMPANY. 

FoBvaiTUVM  CkKATED  BX  0TATUT3C. —  Wb«i  A  forfeiture  of  a  mm  stated,  and 
the  right  to  enforce  that  forfeiture,  are  of  purely  etatatory  creation  — 
whether  the  forfeiture  Is  treated  ag  a  iienally  for  extortion,  or  as  liquidated 
damagea  ^-  no  other  proceaa  or  procedure  can  he  made  uie  of  to  enforce  the 
forfeiture^  than  that  which  the  statute  Itoelf  preecrlhea. 

losM. —  The  above  principle  Is  applicable  to  cases  of  private  wrongs  and 
rights  and  remedies  of  statute  creation,  as  It  la  to  public  offences  and  modei 
of  punishment  unknown  to  the  common  law. 

JuMSDicTioM  IN  Caseb  ow  FoRPsiTUBB. —  When  s  Statute  creating  the  nes 
right  and  a  particular  remedy  for  violation  thereof,  provides  that  thi 
remedy  must  be  pursued  In  a  particular  Court,  no  other  Court  has  jorisdle 
tlon. 

Idbii/—  The  District  Courts  have  no  Jurisdiction  of  actions  to  recover  a  for 
felture  Imposed  upon  a  railroad  company  by  statute  for  charging  a  passen- 
ger In  excess  of  fare.  If  the  Act  prescribing  the  forfeiture  also  provides  that 
the  action  for  Its  recovery  shall  be  brought  In  a  Justice's  Court. 

JusTicBS*  CouBTS  —  CONSTITUTIONAL  I4AW. —  The  Act  requiring  actions  to  re 
cover  a  penalty  or  forfeiture  imposed  upon  a  railroad  company,  for  charclni 
a  passenger  an  excess  of  fare,  to  be  brought  In  Justices'  Courts,  Is  not 
uncomstltntlonal. 

Unconstitutiomal  Clavsb  in  Act. —  A  clause  in  an  Act  containing  an  an 
constitutional  provision,  will  vitiate  the  whole  Act  If  It  enter  so  entirely 
into  the  scope  and  design  of  the  law  that  It  would  be  Impossible  to  maJntaii 
it  without  the  obnoxious  provlsioa. 
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lifOiiMBt  for  i^poUant, 


Appxai.  from  the  District  Court,  Fifteenth  Judicial  Dis* 
trict,  City  and  County  of  San  Francisco. 

The  defendant  was  a  corporation  engaged  in  transporting 
passengers  for  hire  over  a  street  railroad  in  the  City  of  San 
Prancisco  in  cars  propelled  by  horse  power.  The  complaint 
averred  that  at  divers  times  between  the  19th  of  October  and 
15th  of  November,  1864,  the  plaintiff  had  purchased  of  the 
defendant  one  passage  and  three  tickets  for  passage,  for 
which,  at  each  time,  the  defendant  demanded  and  the  plain- 
tiff paid  twenty-five  cents — being  six  and  one  fourth  cents 
for  each  ticket  The  action  was  brought  as  well  on  the  part 
of  the  plaintiff  as  on  behalf  of  the  State  of  California.  The 
Court  below  sustained  the  demurrer,  and  the  plaintiff  declining 
to  amend,  gave  final  judgment  for  defendant.  The  plaintiff 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  A.  Fletcher,  for  Appellant 

Has  the  District  Court  jurisdiction  t  This  question  depends 
upon  another  question,  viz:  Can  the  several  causes  of  action 
contained  in  the  complaint  be  united  under  the  sixty-fourth 
section  of  the  Practice  Act  f 

The  District  Court  derives  its  jurisdiction  from  the  Con- 
stitution, and  therefore  it  has  original  jurisdiction  in  all  civil 
cases  where  the  sum  in  controversy  amounts  to  or  exceeds 
the  sum  of  three  hundred  dollars,  and  when  the  *' legality  of 
a  tax^'  is  involved  (which  is  this  case).  Consequently,  if  the 
several  causes  of  action  can  be  united,  the  sum  involved  will 
exceed  that  amount,  and  the  District  Court  has  jurisdiction 
under  the  Constitution;  if  they  cannot  be  united,  then  the 
sum  involved  is  less  than  three  hundred  dollars,  and  the  Dis- 
trict Court  has  jurisdiction  only  from  the  Federal  tax  being 
involved. 

This  is  an  action  against  a  corporation  for  the  violation  of 
its  charter  (Acts  1861,  p.  188,  Sec  6).    The  remedy  is  given 
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by  another  Act|  (Aotb  1863,  p.  296,)  and  is  to  be  Bon^t  in  a 
*^  civil  action." 

The  Act  (Acts  1863,  p.  296,)  under  which  *  recovery  is 
sought  has  received  an  interpretation  by  this  Court  in  the 
case  of  Burson  v*  CowUs,  26  CaL  585.  That  part  of  the  Act 
providing  that  the  penalty  may  "  be  collected  in  any  Justice's 
Court,"  is  mere  surplusage.  The  Act  merely  creates  the  cause 
of  action,  and  whether  the  jurisdiction  is  in  a  Justice's  or  a 
District  Court,  depends  solely  on  the  amount  involved.  If  it 
is  three  hundred  dollars  or  more,  it  is  in  a  District  Court,  by 
the  Constitution;  if  less  than  three  hundred  dollars,  it  is  in 
a  Justice's  Court,  and  the  Legislature  has  no  power  to  curtail 
the  constitutional  jurisdiction  of  the  District  Court,  or  to 
confer  concurrent  jurisdiction  on  Justices'  Courts.  (New 
Constitution,  Art.  VI,  Sees.  6,  8,  9.) 

If  the  Act  had  imposed  five  hundred  dollars  instead  of 
two  hundred  dollars,  the  jurisdiction  would  be  in  the  Dis- 
trict Court,  notwithstanding  the  Act  says  it  is  ''to  be  recov- 
ered in  a  Justice's  Court" 

If  the  present  Act  provided  that  the  penalty  should  be 
recovered  in  a  District  Court  only,  the  District  Court  would 
not  thereby  have  gained  nor  the  Justice's  Court  have  lost 
jurisdiction  of  an  action  for  a  single  violation.  It  is  only  by 
uniting  several  causes  of  action,  and  thtis  increasing  the 
amount  involved,  that  the  jurisdiction  can  be  moved  from  the 
Justice's  to  the  District  Court. 

The  Legislature  can  create  liabilities;  but  the  jurisdiction 
of  the  District  Court  to  enforce  them  is  given  by  the  Consti- 
tution, and  is  absoluie  and  beyond  the  reach  of  legislation. 
(Zander  v.  Cos,  6  Cal.  232 ;  People  v.  Fowler,  9  CaL  86.) 

Casserly  dk  Barnes,  for  Respondent. 

In  all  this  class  of  cases,  the  rule  is  settled  by  an  unbroken 
and  conclusive  line  of  authority  from  the  earliest  time  to  the 
present,  that  where  a  statute,  creating  a  new  liability 
unknown  to  the  common  law,  gives  a  p^udty  and  designates 
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the  mode  and  farm  of  proceeding  for  its  recovery^  including 
the  enforcing  tribunal^  this  deeignation  forms  a  part  of  the  right 
and  the  liability,  and  all  other  modea  of  proceeding  and  juria- 
dicticHi  are  ezclnded. 

In  the  great  case  concerning  ^  Penal  Statutes,''  (7  Ooke, 
36,)  the  decision,  though  directed  chiefly  against  the  attempt 
of  the  Queen  to  usurp  the  control  of  penal  statutes,  discusses 
the  general  law  of  the  subject,  and  lays  down  the  rule  as  to 
the  enforcement  of  such  statutes.  (7  Coke,  87  a;  Castle*$ 
Case,  Cra  James,  644 ;  Bex  y.  Robinson,  S  Burr.  803 ;  Millet 
V.  Taylor,  4  Burr.  2,319-28;  BrnUh  v.  Drew,  6  Mass.  514; 
Andover  etc.,  Tumjnke  Co.  y.  Oould,  6  Mass.  44;  Wiley  y. 
Yale,  1  Met.  633;  Elder  v.  Becmis,  2  Met  654;  GotMnonr 
malth  v.  Hovres,  15  Pick.  232;  Clark  r.  Brown,  18  Wend. 
220.) 

The  same  doctrine  is  decided  or  recognized  in  numerous 
other  cases  and  authoritiesb  {Bocheeter  v.  Bridges,  1  B.  &  Ad. 
♦859;  Stevens  v.  Jeacotce,  11  Ad.  &  EIL  N.  S.,  741-2;  Couch 
V.  Steel,  3  Ellis  &  B.  *412,  414-16 ;  Camden  v.  Allen,  2  Dutch. 
403;  Butler  v.  Slate,  6  Port,  Ind.,  168;  Benmch  v.  Morris,  7 
HiU,  676;  Henniker  v.  C.  V.  B.  B.,  9  Post  162;  Stafford  v. 
IngersoU,  3  Hill,  41-2.) 

Obviously,  the  general  rule  enforced  literally  as  to  the  mere 
form  of  the  action  would  be  applied  with  the  utmost  power 
in  favor  of  the  Court  specified  in  the  Act,  to  the  exclusion  of 
all  others.  On  this  point  the  cases  are  naturally  not  so  num- 
erous as  on  the  other,  nor  are  they  required  to  be,  the  point 
being  clear  without  them.  (Dudley  y.  Mayhew,  8  Comst  9, 
16,  16,  and  cases  cited;  DundaOc  W.  B.  W.  Co.  y.  Tapster,  1 
Ad.  &  £}L,  K.  &  667;  BerhUy  y.  ElderJdn,  1  EUia  &  BL  806; 
Aldrick  V.  Hawhins,  6  Blackford,  12&X 
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Bj  the  Oourt,  Suaftbb,  J.: 

By  the  Act  luider  which  the  defendant  daims  its  firanohise, 
(Acts  1861,  p.  187,  Sec  6,)  the  fare  for  a  paasenger  ia  limited 
to  five  cents  when  two  or  more  passages  or  tickets  for  pas- 
sages are  purchased;  and  bj  an  Act  approved  April  14th, 
1863,  it  is  provided  that  ''if  any  street  railroad  company 
shall  demand  or  receive  any  greater  snm,  it  shall  forfeit  to 
the  person  from  whom  snch  demand  shall  be  made  or  such 
money  shall  be  received,  as  well  as  for  the  State  of  Califo^ 
nia,  for  every  snch  demand  or  receipt^  the  sum  of  two  hun- 
dred dollars,  to  be  recovered  in  a  civil  action  in  any  rTnstice's 
Court  in  the  county,  or  city  and  coimty,  in  which  such  street 
railroad  is  sitijated.'^  (Acts  1868,  p.  297,  Sec  L)  This  suit 
is  brought  to  recover  forty  thousand  dollars,  the  aggregate  of 
two  hundred  distinct  forfeitures  under  the  Act  The  com- 
plaint contains  two  hundred  counts  based  upon  as  many  dis- 
tinct violations  of  the  Statute.  The  complaint  was  demurred 
to  on  the  ground:  First — That  the  District  Courts  have  no 
jurisdiction  of  the  subject  of  the  action;  and  second,  that 
several  causes  of  action  have  been  improperly  united  in  the 
complaint  Of  these  objections,  we  shall  have  occasion  to 
consider  the  first  one  onJy. 

It  is  a  matter  of  no  moment^  so  far  as  the  jurisdictional 
question  is  concerned,  whether  the  forfeiture  of  two  hundred 
dollars,  provided  for  in  the  Act  of  1863,  is  treated  as  a 
penalty  for  extortion,  as  claimed  by  the  defendant,  or  as 
liquidated  damages,  as  claimed  by  the  plainti£P.  In  either 
event  the  obligation  of  the  company  to  pay  the  sum  desig- 
nated, and  the  right  of  the  passenger  to  enforce  the  obligation 
in  his  own  and  the  State's  be^ialf,  are  of  purely  statute  crea- 
tion. This,  though  made  a  topic  of  discussion,  is  quite  too 
plain  for  argument;  and  it  follows  that  no  other  process  or 
procedure  can  be  made  use  of  to  enforce  a  performance  of 
the  obligation  than  that  which  the  statute  itself  prescribes. 
The  doctrine  upon  this  subject  is  settled  by  a  long  and 
unbroken  series  of  decisions,  and  may  now  well  be  regarded 
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le  of  the  elementary  truths  of  the  law.    (Rex  v.  Robinson, 

ITT.  803,  805 ;  Miller  v.  Taylor,  4  Burr.  2,319,  2,323.)  The 

ciple  is  as  applicable  to  cases  of  private  wrongs  and 

ts  and  remedies  of  statute  creation,  as  it  is  to  public 

ices  and  modes  of  punishment  unknown  to  the  common 
Andover  Turnpike  Co.  v.  Ooidd,  6  Mass.  44,  was  an 

m  of  assumpsit  to  recover  certain  assessments  on  a  share 

apital  stock  of  the  plaintiff  held  by  the  defendant     The 

of  incorporation  provided  a  method  of  collecting  delin- 

Lt  assessments  by  a  sale  of  the  shares.    Mr.  Chief  Justice 

ions  said :     '^  It  is  a  rule  founded  in  sound  reason  that 

re  a  statute  gives  a  new  power,  and  at  the  same  time 

ides   the  means  of  executing  it,   those   who   daim   the 

IT  can  execute  it  in  no  other  way.''     The  defendants  had 

inent  Willis  v.  Yale,  1  Met  663,  was  an  action  of  tres- 
on  the  case  to  recover  back  threefold  the  amount  of 

ious  interest  alleged  to  have  been  paid  by  the  plaintifiF 

be  defendant     The  defendant  moved  an  arrest  on  the 

nd  that  as  the  statute  had  given  an  action  of  debt  or  bill 

][uity,  trespass  on  the  case  would  not  lie.  Mr.  Chief  Jus- 
Shaw  said:  ''When  a  statute  gives  a  new  right  and 

sribes  a  particular  remedy  for  its  recovery,  such  remedy 

t  be  strictly  pursued;  tiiough  it  is  otherwise  where  a 

ite  gives  a  right  without  prescribing  a  remedy.     In  the 

»r  case  the  common   law  afiPords  the  remedy,  and  any 

ible  form  of  action  may  be  adopted." 

lien  the  statute  creating  the  new  right  and  prescribing  littr~ 

irtieular  remedy  for  violation  thereof,  provides  that  the  C^* 

3dy  must  be  pursued  in  a  particular  Court,  the  rule  we 

considering  excludes  all  other  jurisdictions.     The  forum 

ed  in  the  statute  is  an  element  in  the  method  of  redress, 

that  method  is  at  once  integral  to  the  remedy  and  to  the 

t     Dudley  v.  Mayhew,  3  Coms.  9,  was  a  bill  filed  to 

-ain  the  infringement  of  a  patent  right     The  question 

as  to  the  jurisdiction  of  the  State  Courts  in  such  cases. 

y^SLB  held  that  when  a  person  is  confined  to  a  statutory 
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remedy  on  a  statute  rights  the  party  must  take  it  as  oon- 
f erred;  that  where  the  enforcing  tribunal  is  specified,  ,l]ie 
designation  forms  a  part  of  the  remedy  and  all  othen  are 
excluded.  Aldridge  v.  Hawhim,  8  Blackford,  136,  was  a 
suit  for  several  penalties,  under  a  statute  which  provided  for 
their  collection  '^by  action  before  a  Justice  of  the  Peace;'' 
Objection  was  taken  to  the  jurisdiction  of  the  Oircuit  Court, 
in  which  the  action  was  brought  It  was  held  that  the 
statute  must  be  strictly  followed,  and  that  no  Court  other 
than  that  on  which  the  new  jurisdiction  was  conferred  could 
enforce  the  law.  This  case  is  fully  sustained  by  DundaOc 
W.  B.  Co.  V.  Tapster,  1  Ad-  &  EIL,  N.  S.  667,  and  Berkeley 
▼.  Ederhin,  1  EU.  &  BL  806.  It  is  insisted  by  plaintiffs 
counsel,  however,  that  the  case  of  Aldrieh  v.  Hawkins  is  not 
in  point,  for  the  reason  that  the  jurisdiction  of  the  Circuit 
Courts  in  Indiana  is  not  derived  from  the  Constitution  of  the 
State,  but  from  an  Act  of  the  Legislature.  The  case  is  not 
cited  as  authority  on  any  constitutional  question,  nor  does  it 
in  fact  bear  upon  any  such  question*  It  goes  simply  to  the 
point  that  a  right  of  statute  creation  tnust  be  enforced  in  the 
particular  way  which  the  statute  prescribes,  and  that  if  juris- 
diction over  tiie  remedy  is  conferred  on  a  particular  tribunal, 
such  jurisdiction  is  exclusive  in  it 

But  it  is  urged  that  the  Act  of  1863  is  unconstitutional  snd 
void,  in  so  far  as  it  gives  exclusive  jurisdiction  to  Justices  of 
the  Peace  of  actions  brought  for  the  recovery  of  forfeitnrtf 
arising  under  it,  and  on  either  of  two  grounds:  First,  for 
the  reason  that  the  provision  infringes  upon  the  original 
jurisdiction  of  the  District  Courts,  attested  by  the  amount  of 
the  demand  in  controversy;  and  Second,  for  the  reason  that 
a  suit  brought  for  the  recovery  of  a  forfeiture  necessarily 
involves  the  l^ality  of  a  tax.  In  arguing  the  first  ground, 
counsel  takes  and  limits  himself  to  the  position  tiiiat  ^'the 
question  depends  upon  whether  the  several  causes  of  action 
contained  in  the  complaint  can  be  united  under  the  six^ 
fourth  section  of  the  Practice  Act" 

While  the  Practice  Act  may  be  tested  by  the  Gonstitution, 
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it  18  not  perceived  how  the  constitationality  of  one  Aot  of  tht 
L^islature  can  be  tested  by  the  proviflions  of  another.  The 
Act  relating  to  the  joinder  of  aetiona  waa  not  passed  in  pur- 
suance of  any  constitutional  requirement^  and  is  completely 
imder  legislative  controL  It  is  therefore  hardly  allowable  to 
daim  even  in  argument  that  the  sixQr-fourth  section  of  the 
Practice  Act  is  a  limitation  upon  legislative  power*  Counsel 
cites  Burson  v.  Cowlea,  25  OaL  686.  But  that  ease  decided 
simply  that  an  appeal  lies  to  the  Ooxmty  Court  from  the  judg- 
ment of  a  Justice  of  the  Peace  rendered  in  an  action  brought 
for  the  recovery  of  a  forfeiture  under  the  Act  of  1888,  now 
in  question.  But  because  an  appeal  lies  in  such  case  to  the 
County  Court,  it  does  not  follow  that  the  Act  confers  uncon- 
*  stitutional  power  upon  Justices  of  the  Peace ;  nor  does  it  follow 
that  there  can  be  any  other  than  the  statute  remedy  for  the  new 
statute  right. 

As  to  the  second  ground  upon  which  it  is  insisted  by  the 
plaintiff's  counsel  that  the  provision  of  the  Aot  which  gives 
Justices  of  the  Peace  exclusive  original  jurisdiction  over  oasea 
arising  under  it  is  unconstitutional^  it  is  sufficient  for  present 
purposes  to  say  that  while  the  point  may  be  fatal  to  the  de- 
murrer, it  must  be  equally  fatal  to  the  action.  The  Act  of 
1863  is  an  entirety,  and  all  of  its  parta  must  stand  or  fall 
together.  It  is  manifest  that  it  was  the  legislative  intent  that 
the  forfeitures  for  which  the  Act  provides  should  be  enforced 
by  a  civil  action  brought  on  behalf  of  the  party  aggrieved  and 
the  State,  before  a  Justice  of  the  Peace.  If  that  intent  cannot 
be  effected  to  the  whole  extent  of  it,  then  the  Act  is  fallacious 
as  a  whole.  The  ri^t  and  the  remedy  are  so  interblcnded  that 
they  cannot  be  separated.  An  Act  containing  an  imconstitu- 
tional  provision  will  vitiate  the  whole  Act,  if  it  enter  so  entirely 
into  the  scope  and  design  of  the  law  that  it  would  be  impossible 
to  maintain  it  without  the  obnoxiooa  provision.  {People  y. 
Hill  7  CaL  103.) 

The  judgment  ia  affirmed. 
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RTLEY  GREGG  and  ANGELINA  GREGG,  htb  Wife,  9. 
JOHN  H.  BOSTWIOK  Aim  RALPH  ELLIS. 

HOMESTBAD  Leoislation.— -  Itt  thlfl  Stftte  the  prlmaTy  and  ■ole  objMt  ef  legto* 
lation  Qpon  tbe  mibjeet  of  homestead  exemption,  to  to  Mcnre  the  exemptioa 
of  the  homestead,  with  a  limitation  npon  ite  valao,  and  not  the  ezemptlaa 
of  an  amount  of  the  real  estate  of  the  head  of  a  family,  of  certain  yalne,  in- 
elndlhg  the  homestsad. 

W&AV  Constitutes  ths  HoMnnmAO. —  The  homestead  consists  of  a  qnantltj 
of  land,  together  with  the  dwelling  house  thereon,  and  Its  appnrtenanoei, 
not  exceeding  In  ralue  the  sum  of  five  thousand  dollars. 

IDBH. —  In  resolTlng  the  question,  of  what  land  the  homestead  eonslsti,  It  li 
necessary  to  determine,  as  a  matter  of  fact,  first,  what  partlealar  land  hfs 
been  occupied  as  a  homestead,  and,  second.  Its  yaloe. 

Idem. —  The  particular  land,  and  none  other,  which  was  actaally  occupied 
for  homestead  purposes- by  the  claimant  at  the  time  of  making  the  declart- 
tlon  of  homestead,  wlU  be  exempt  under  Its  operatloiL  The  deelaratloo  for 
which  the  statute  provides,  e»  proprio  vigore,  does  not  Impress  upon  the 
land  the  quality  of  homestead. 

Homestead. —  The  word  **  homestead  "  Is  used  In  the  Oonstltotloii  sad  slat 
ute  In  Its  popular  sense.  It  represents  the  dwelling  house  at  which  the 
family  resides,  with  the  usual  and  customary  appurtenances,  Including  est- 
boildlngs  of  every  kind  necessary  or  convenient  for  family  use,  and  land 
used  for  the  purposes  thereof.  If  situated  la  the  country.  It  may  Include  a 
garden  or  farm';  If  In  a  town  or  city,  It  may  Isdnde  one  or  more  lots  or 
blocks.  It  need  not  be  compact  In  form,  and  to  not  measured  by  fenoei 
merely.    The  only  tests  are  use  and  value. 

BoMSSTBAD  AS  A  PLACE  01*  BcsiNESS. —  If  s  homestesd  rfiOQid  be  used  slso 
as  a  place  of  business  by  the  fiunlly,  It  will  not,  for  that  reason,  cease  to  be 
a  homestead.  If  the  portion  so  used  would  be  necessary  or  eonvenleat  for 
family  use.  Independent  of  the  business. 

BoMBSTBAb  AS  TO  QuANTiTT  AMD  VALUE. —  The  **  homestsad  **  ta  respect  to 
quantity  merely.  Is  unlimited;  and  If  what  to  actoally  used  eseeed  Sft 
thousand  dollars  In  value,  the  excess  to  not  homestead  under  the  statat^ 
though  It  Is  such  In  fact.  In  such  a  case  the  statute  prescribes  thv  mode  of 
procedure. 

IMH. —  Where,  prior  to  1857,  Q.  and  fftmlly  resided  upon  a  part  of  Bloci 
Eighteen,  In  Napa  City,  consisting  of  Lots  One,  Two,  Three  and  Four,  with 
no  fence  thereon  except  upon  the  exterior  lines  of  the  block.  It  does  not 
necessarily  follow  therefrom  that  the  whole  block  was  then  nssd  by  them  u 
a  homestead.  The  actual  extent  of  the  homestead  to  measared  by  use  and 
occupation  as  iuch,  and  not  by  Imaginary  or  artificial  lines. 
€. —  Where,  since  1867,  O.  and  family  had  only  occupied  as  a  home^  sne- 
eesslvely,  different  portions  of  Lot  Three  In  said  Block  Eighteen,  and  to  ths 
month  of  March,  1862,  were  so  occupying  a  particular  portion  of  saM  lot 
bounded  by  lines  of  fences,  which  portion  waa  of  less  value  than  five  thou- 
sand dollars,  and  at  the  last  named  date  O.  made  and  recorded,  regolarly. 
hto  declaration  of  homestead  upon  the  whole  of  said  block;  hdid,  that  hit 
homestead  right  was  limited  to  the  portton  of  Lot  Thrsa  iaclossd  wlthto 
■aid  fence. 
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^ppKAT«  from  the  District  Oourt^  Seventh  Judicial  District, 
pa  County. 

rhis  was  a  suit  in  equity  against  defendant  Bostwiek,  a 
[gment  creditor,  and  defendant  Ellis,  as  Sheriff,  to  enjoin 
execution  sale  of  Block  Eighteen,  in  Napa  City,  upon  a 
Igment  recovered  by  Boetwick  against  plaintiff j  Riley 
5gg.  The  plaintiffs  claimed  said  properly  as  their  home- 
id,  and  therefore  exempt  from  execution.  The  defendants 
lied  all  the  material  allegations  of  the  oomplnint,  except 
t  they  threatened  and  initended  to  sell  said  pro])erty  upon 
d  execution,  and  pleaded  that  it  was  by  law  subject  to  be 
sold.  There  was  an  injunction  issued,  restraining  the  sale 
idente  lite.  The  cause  was  tried  before  the  Court,  which 
ind  the  following  facts  and  conclusions  of  law,  to  wit : 

*  1.  That  the  plaintiffs  were  married  prior  to  the  year  1850- 
''  2.  That  in  1850  plaintiff  Riley  Gregg  purchased  Block 
^hteen,  comprising  Lots  One,  Two,  Three,  and  Four  in  Napa 

'  3.  That  plaintiffs,  with  their  family,  consisting  of  five  chil- 
ni,  resided  upon  a  portion  of  Lot  One  in  a  house  built  by 
ley  Gregg,  from  1860  until  1857  or  '68.  That  in  1851  the 
ole  of  said  block  was  inclosed  with  a  fence  by  Gregg. 
^^4.  That  in  1867  or  '68  they  removed  with  their  family 
►m  their  dwelling  on  Lot  One  to  a  house  built  by  Riley 
egg  on  the  northeast  comer  of  Lot  Three,  and  that  tliere- 
er,  in  1860,  they  again  removed  to  another  house  on  the 
rthwest  comer  of  Lot  Three. 

"  6.  That  on  the  2lBt  day  of  March,  1862,  plnintiffs  regn- 
ly  executed  and  recorded  their  declaration  of  homestead, 
iming  all  of  Block  Eighteen  as  a  homestead. 
''6  That  at  that  date  they  were  still  residing  with  their 
nily  on  the  northwest  comer  of  Lot  Three,  in  a  house 
ich  stood  upon  a  portion  of  said  lot,  which  was  ninety  feet 
inches  on  Coombs  street  (West)  and  sixty-six  feet  on  Clay 
eet  (North),  forming  a  parallelogram,  which  was  inclosed 


SO 
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with  a  fence,  and  separated  thereby  from  Hie  remaining  poi^ 
tions  of  Lot  Three. 

**7.  That  at  said  date^  March  2l8ty  1862,  there  were  npon 
said  Block  Eighteen  eight  buildings  besides  the  dwdfing 
house  in  whidi  plaintiffs  then  resided,  to  wit:  On  Lot  One  a 
cheap  hall  or  gymnasium  building;  wpODi  Lot  Two  a  stote- 
house;  upon  Lot  Three  a  dwelling  house;  and  upon  Lot 
Four  five  dwelling  houses.  That  said  houses  were  at  that 
time,  had  been  previous,  and  were  subsequently  and  up  to 
the  present  time,  used  and  occupied  by  tenants  of  Biley 
Gregg  for  various  purposes,  to  wit:  the  hall  or  gymnasium 
for  public  exhibitions  and  as  a  political  dub  room,  and  at  the 
present  time  as  a  stable;  the  storehouse  for  mercantile  pur- 
poses; and  the  dwelling  houses  as  residences.  That  said 
buildings  were  not  constantly  so  used  and  occupied,  but  were 
used  and  occupied  in  no  other  manner  and  for  no  other  pur- 
poses. That  they  were  separated  from  eadi  other  by  fences, 
and  were  all  separated  from  the  parallelogram  or  lot  of  ground 
upon  which  stood  the  dwelling  house  in  which  plaintiffs  re- 
sided. 

**  8.  That  the  value  of  the  parallelogram  or  lot  upon  whidi 
plaintiffs  resided,  hereinbefore  described,  was  at  the  time  of 
filing  the  declaration  and  still  is  of  less  value  than  five  thou- 
sand dollars. 

^'  9.  That  until  the  year  1867  there  were  no  fences  subdivid- 
ing said  Block  Eighteen,  nor  inclosing  any  portion  thereof, 
but  that  the  whole  was  inclosed. 

^'  10.  That  between  1857  and  March  22d,  1862,  there  were 
indosures  erected  around  subdivisions  of  said  lots  immedi- 
ately adjacent  to  said  dwelling  houses,  and  having  no  regard 
to  the  lines  of  said  lots. 

*"  11.  That  on  the  22d  of  March,  1862,  Eiley  Gregg  was  the 
owner  and  in  possession  by  himself  or  his  tenants,  of  the  whole 
of  Block  Eighteen,  and  at  the  time  of  the  conmiencraaent  of 
this  suit  such  possession  was  held  by  him  and  his  tenants,  and 
that  no  sale  nor  alienatiou  of  any  portion  of  said  block  had 
been  madew 


U  1867.] 


GssaO    F.    BOBTWICK. 


Stt 


ArcniiMBt  tor  AppettuitL 


'  And  the  Court  finds  as  condusioiu  of  law  that  the  paral- 
)graiii  or  lot  of  ground  upon  which  plaintiffs  were  residing 
the  time  of  filing  their  declaration  of  hom^tead,  to  wit: 
lety  feet  m  inches  on  Coombs  street  (West)  and  sirty  feet 
Clay  street  (North),  ^ns  at  that  date  impressed  with  the 
iracter  of  a  homestead,  and  was  and  ia  exempt  from  seizure 
1  sale  under  execution.  That  the  remaining  portion  of 
>ck  Eighteen  waa  not  io  impressed,  did  not  at  the  time  of 
d  filing  constitute  any  portion  of  the  homestead  of  plain- 
's or  either  of  them,  and  does  not  now,  and  that  all  of  said 
naining  portion  is  subject  to  sale  imder  execution  on  a 
)per  judgment  against  Riley  Gregg.** 

WTiereupon  judgment  was  entered  in  accordanoe  with  said 

iritis  ions  of  law. 

rhe  plaintif!  moved  for  a  new  trial,  and  adsigned  as  reasons 
Tefor  that  said  conclusions  of  law  and  judgment  are  not 
stained  by,  but  are  contrary  to,  the  said  facts  found,  so  far 
therein  any  portion  of  Block  Eighteeji  was  held  to  be  not 
jmpt  from  execution;  and  that  said  findings  and  judgment 
!  against  law.  The  motion  was  denied  by  the  Court,  and 
>m  the  said  judgment  and  the  order  denying  said  motion, 
!  plaintiffs  appealed,  and  assigned  for  error  that  the  Court 
ed  in  denying  said  motion,  and  that  said  judgment  is  against 


D.  HarUon,  and  E,  Crouch,  for  AppeUanta. 

[n  1850,  appellants  with  their  family  moved  upon  Block 
s^hteen  as  their  reeidence.  In  1851  they  inclosed  it  all 
ii  a  fence  At  that  time  the  whole  block  was  of  less 
ue  than  five  thousand  dollars.  They  continued  to  reside 
the  block  until  March,  1862,  when  they  filed  their  decla- 
ion  of  home^teadj  and  at  the  time  of  this  suit  were  still 
iding  thereon.  The  residence  of  Gregg  with  his  family 
)n  Block  Eighteen  impressed  it  with  the  character  of  a 
aestead.     (Mcs$  ?,  Warner^  10  Cal-  296;  Cook  v.  UcChri^ 
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tian,  ,4t  OaL  28 ;  Taylor  t.  Hargous,  4  OaL  268 ;  Clark  r.  Shan- 
non,  1  Not.  668;  Goldman  ▼•  Clark,  1  Nev.  608.) 

Formerly  the  selection  by  the  head  of  the  family  Jf^s  tfrir 
denced  by  reeidenoe  alone;  now  by  a  formal  declaratioii  in 
writings  acknowledged  and  recorded.  Under  the  Aet  of 
1860^  as  well  that  of  1851,  the  homestead  is  limited  to  no 
special  nse  as  essential  to  its  preservation.  There  ia  no  sec- 
tion prescribing  the  size  of  the  honse,  cr  bam,  or  field,  nor 
the  extent  of  the  inclosnre  aronnd  the  hoose,  nor  the  use  to 
which  any  or  all  of  the  homestead  shall  be  devoted.  This 
has  been  left  to  the  discretion  of  the  husband.  The  only 
limitation  is  that  of  valne.  In  this  connection,  as  a  proof 
that  the  intention  of  the  Legislature  was  to  limit  the  value 
of  the  homestead,  and  not  to  prescribe  the  mode  of  its  use 
and  enjoyment,  wte  cite  the  third  section  of  the  Act  of  1851, 
which  reads  as  follows:  ''Whenever  any  levy  shall  be  made 
upon  the  lands  or  tenements  of  a  householder,  whose  home- 
stead has  not  been  selected  and  set  apart,  such-  householder 
may  notify  the  officer  at  the  time  of  making  such  levy  at 
what  he  regards  as  his  homestead,  with  a  description  tliereo^ 
and  the  remainder  alone  shall  be  subject  to  sale  under  such 
levy.** 

Bayle  <6  Pendegast,  for  Bespcmdents,  argued: 

That  the  mere  act  of  filing  a  homestead  declaration,  includ- 
ing  premises  other  than  those  dedicated  as  a  homestead  under 
the  statute  of  1851,  and  at  the  time  occupied  by  tenants  and 
used  for  business  purposes  inconsistent  with  the  appellants' 
daim  of  homestead,  cannot  be  construed  so  as  to  include 
such  premises  as  part  of  the  homestead;  and  cited  Charleu 
&  Blow  V.  Lamberson,  1  Iowa,  435 ;  Rhodes,  Pegram  di  Co.  v, 
McCormich,  4  Iowa,  368 ;  Acherly  v.  Chamberlain,  16  CaL  180; 
Benson  v.  Aitken,  17  Cal.  163. 

That  the  homestead  of  appellants  must  be  limited  to  the 
parallelogram,  for  that  the  family  residence  ia  restricted 
thereto  and  was  at  the  time  of  filing  the  homestead  dedarsr 
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tioxL  That  premises  devoted  ezdusiTelj  to  business  pui^ses, 
and  used  and  ooeupied  bj  tenants,  are  not  susceptible  of  dedi- 
cation as  a  homestead.  That  the  dedaration  of  homestead, 
tmder  the  amended  Act  of  1860,  operates  to  give  reoord  notice 
of  the  homestead  claim,  but  does  not  dedicate  premises  as  a 
homestead  not  occupied  as  the  family  reaidence  or  thereto  ap- 
pertaining. It  follows,  as  appellaiits,  at  the  time  of  filing 
their  homestead  dedaraticm,  were  residing  with  their  familj 
upoD  no  portion  of  Blodc  Ei^teen  other  than  the  parallelo- 
gram, that  no  portion  of  the  premiaea  therein  described  waa 
impressed  with  the  homestead  eharaoteristica^  emospt  said  par- 
allelogram. 

Bj  the  Court,  Sabbsbsok,  7.: 

The  Act  in  relation  to  homesteads  provides  iliat:  ''The 
homestead,  consisting  of  a  quantity  of  land,  tt^her  with  the 
dwelling  house  thereon  and  its  appurtenaitoSy  not  exceed* 
ing  in  value  the  sum  of  five  thousand  dollars,  to  be  selected 
by  the  husband  and  wife,  or  either  of  them,  or  other  head  of 
a  family,  shall  not  be  subject  to  forced  sale  on  execution,  or 
any  final  process  from  any  Court,  for  any  debt  or  liability 
contracted  or  incurred  after  the  passage  of  the  Act  to  which 
this  is  amendatory.  Said  selection  shall  be  made  by  either 
the  husband  or  wife^  or  both  of  them,  or  other  head  of  a 
family,  declaring  their  intention  in  writing  to  claim  the  same 
as  a  homestead.  Said  declaration  shall  state  that  they  or  either 
of  them  are  married,  or  if  not  married,  that  he  or  she  is  the 
head  of  a  family ;  that  they  or  either  of  them,  as  the  case  may 
be,  are,  at  the  time  of  making  such  declaration,  residing  with 
their  family,  or  with  the  person  under  their  care  and  main- 
tenance, on  the  premises,  and  that  it  is  their  intention  to  use 
and  claim  the  same  as  a  hpmestead,''  etc. 

The  primary  object  of  all  legislation  upon  the  subject  of 
homestead  exemption  is  not,  as  claimed  as  counsel  for  the 
appellants,  to  exempt  from  forced  sale  a  certain  amount  of 
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the  r^  estate  of  the  head  of  a  family,  induding  the  home- 
stead, whether  estimated  by  qtiantity  or  Talue,  but  to  exempt 
the  homestead,  including  quantity  or  Talue,  within  the  limits 
specified*  In  some  States  the  exemption  does  not  exceed  a 
certain  quantity  of  land,  while  in  others,  as  here,  the  eiainp- 
tion  is  limited  to  a  certain  value.  But  in  neither  case  is 
quantity  or  value  the  primary  object*  They  come  into  the 
account  merely  as  restrictions  or  limitations  upon  the  privi- 
lege. Where  quantity  is  made  the  limit,  the  homestead  maj 
consist  of  the  whole  quantity  named  or  less,  at  the  election  of 
the  party  who  claims  the  bmefit  of  the  exemption.  So  ^ere 
value  is  made  the  limit,  the  homestead  may  readi  in  value 
the  figure  named,  or  it  may  stop  short  Hence,  neither  quan- 
tity nor  value  can  be  taken  into  account  as  tests  as  to  what  the 
homestead  is  in  fact  in  a  given  case;  for  they,  in  no  just  sense, 
enter  into  the  definition  of  a  homestead,  either  in  the  abstract 
or  within  the  meaning  of  the  statuta  They  do  not  come  into 
action  until  after  the  homestead  has  been  ascertained  by  other 
tests,  and  then  they  operate  only  as  limitations.  If  the  home- 
stead when  ascertained  ezceed0  the  quantity  named,  where  the 
limitation  is  by  quantity,  it  must  be  reduced  by  cutting  off  the 
excess;  or  if  it  exceeds  the  value  named,  where  the  limitation 
IS  by  value,  as  in  this  State,  it  must  be  divided,  if  it  can  be 
done  without  material  injury  to  the  homestead,  or  if  not,  it 
must  be  sold  and  the  proceeds  to  the  value  named  taken  in 
lieu  thereof.    (Sec  3.) 

If  we  assume,  as  claimed  by  counsel  for  appellants,  ^  that 
the  primary  object  of  the  Legislature  was  the  exemption  from 
sale  of  a  quantity  of  land  not  exceeding  in  value  five  thou- 
sand dollars,  including  the  dwelling  house  and  its  appurte- 
nances,'' the  conclusion  for  which  they  contend  follows  ts  a 
matter  of  course,  and  the  argument  ends  where  it  com- 
menced. But  counsel  cannot  be  allowed  to  read  a  statute 
backwards,  where  its  language  is  not  obscure,  for  the  purpose 
of  ascertaining  what  was  the  intent  of  the  Legislature,  iriiat 
its  primary  and  what  its  aeeondaxy  object.  The  statute  does 
not  provide  that  '^  a  quantit7  of  land,  not  exceeding  in  value 
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five  thousand  dollars,  including  within  its  boundaries  the 
dwelling  house  and  its  appiirtenanoes,  shall  be  exempt  from 
forced  sala"  On  the  contrary,  the  language  is,  that  ''the 
hcHnestead,  consisting  of  a  quantity  of  land,  together  with 
the  dwelling  house  thereon  and  its  appurtenances,  not  exceed- 
ing in  value  the  sum  of  five  thousand  dollars,  shall  be  ez- 
empt^^'  etc;  The  difference  between  the  two  forma  of  expres- 
sion is  too  obvious  for  explanation.  The  former  makes  the 
exemption  of  five  thousand  dollars  worth  of  land  the  primary 
object^  and  the  homestead  merely  a  necessary  incident  The 
latter  makes  the  homestead  the  primary  and  the  sole  object 
of  the  exemption,  with  a  limitation  as  to  value.  In  this 
difference  lies  the  vice  of  the  appellants'  argument  The 
incident  is  mistaken  for  the  principal  thing. 

Such  being  the  object  ci  the  statute,  in  all  cases  like  the 
present,  two  questions  only  are  presented:  First  —  What  is 
the  debtor's  homestead  as  a  matter  of  fact?  or,  in  other 
words,  how  much  of  the  land  in  question  has  he  actually 
occupied  and  used  as  a  homestead  (  and,  Second  —  What  is 
its  value?  Whatever,  in  fact,  constitutes  his  homestead  at 
tiie  time  of  maHng  the  declaration  and  does  not  exceed  five 
thousand  dollars  in  value,  must  be  declared  exempt  Both 
are  questions  of  fact,  except  so  far  as  the  first  may  rest  on  legal 
definition. 

Both  in  the  Constitution  and  in  the  statute  the  word 
"homestead"  is  used  in  its  ordinary  or  popular  sense — or, 
in  other  words,  its  legal  sense  is  also  its  popular  sense.  It 
represents  the  dwelling  house,  at  which  the  family  resides, 
with  the  usual  and  customary  appurtenances,  including  out- 
buildings of  every  kind  necessary  or  convenient  for  family 
use  and  lands  used  for  the  purposes  thereof.  If  situated  in 
the  country  it  may  include  a  garden  or  farm.  If  situated  in 
a  city  or  town  it  may  include  one  or  more  lots,  or  one  or 
more  blocks*  In  either  case  it  is  unlimited  by  extent  merely. 
It  need  not  be  in  a  compact  body;  on  the  contrary,  it  may 
be  intersected  by  highways,  streets  or  alleys.  Neither  is  it 
circumscribed  by  fences  merely.     In  respect  to  quanti^  by 
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itself  considered  it  is  unlimited^  whether  in  town  or  coun- 
try. In  short)  the  cmly  tests  are  use  and  value.  The  fonner 
is  both  abstract  and  statutory — the  latter  statutory  only. 
Whatever  is  used — being  either  necessary  or  oonvenient — as 
a  place  of  residence  for  the  family  as  contradistinguished 
from  a  place  of  business,  constitutes  the  homesteady  subject 
to  the  statutory  limit  as  to  value.  If,  however,  it  is  also  used 
as  a  place  of  business  by  the  family,  which  frequently  hap- 
penSy  it  nuiy  not  therefore  cease  to  be  a  homestead,  if  it 
would  be  necessary  or  convenient  for  family  use  indq)endent 
of  the  business.  If  what  is  actually  used  as  a  homestead  is 
of  greater  value  than  five  thousand  dollars  the  excess  is  not 
homestead,  under  the  statute,  though  so  in  lact  In  such  t 
case  the  statute  prescribes  the  course  to  be  pursued  (Sec  8). 
Purther  than  this,  in  the  way  of  general  definition^  it  is  diffi- 
cult to  go,  if  not  impossible.  Whatever  lies  beyond  must 
find  its  demonstration  in  the  peculiar  facts  of  the  case.  The 
homestead  for  which  the  statute  provides  is  not  one  in  name 
merely,  but  one  in  fact  It  must  be  resided  upon  and  used 
as  such  at  the  time  the  declaration  is  made  (Sec  1).  That 
this  is  so  is  plain  from  the  declared  and  understood  poHcy  of 
the  Act,  independent  of  its  mere  verbiage  The  Act  is 
founded  upon  the  idea  that  it  is  good  for  the  general  welfare 
that  every  family  should  have  a  home^  a  place  to  abide  in,  a 
castle,  where  it  can  find  shelter  from  financial  disasters  and 
protection  against  the  pursuit  of  creditors  who  have  given 
credit  with  the  full  knowledge  that  they  cannot  cross  its 
threshold.  But  it  is  not  founded  upon  the  idea  that  every 
family  ought,  for  the  sake  of  the  general  good,  to  be  allowed 
to  hold  five  thousand  dollars  worth  of  land  free  from  the 
touch  of  honest  creditors  provided  they  reside  upon  and  use 
some  portion  of  it  as  a  homestead. 

How  much  of  Block  Eighteen  was  actually  used  hj  the 
plaintiffs  as  a  homestead  at  any  time  prior  to  1857  the  Court 
does  not  find,  and  it  does  not  follow  that  they  used  the  entire 
block  for  that  purpose  merely  from  the  fact  that  they  resided 
upon  a  part  of  it,  with  no  fence  except  upon  its  exterior 
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lines;  for,  as  we  hare  already  stated,  the  hoinestead  is  not 
measured  by  fences  merely.  As  fences  alone  cannot  limit 
the  extent  id  the  homesteadi  neither  can  thej  enlarge  it  Its 
extent  is  measured  by  use  and  occupation  as  such,  and  not 
by  imaginary  or  artificial  lines.  From  aught  that  appears 
from  the  findings,  much  the  larger  portion  of  the  block  may 
never  have  been  appropriated  to  the  purposes  of  a  home  prior 
to  1857.  Since  then,  the  findings  show  that  no  part  of  the 
block,  except^  first,  the  northeast  comer  of  Lot  Three,  and 
second,  the  northwest  comer  of  Lot  Three,  has  been  used  as 
a  home.  In  short,  no  act  of  the  plaintiffs  from  the  com- 
mencement to  the  end  is  found  which  shows  that  they  have 
ever  at  any  time  appropriated  the  entire  block  to  homestead 
use,  except  the  making  and  recording  of  their  declaration  in 
March,  1862,  at  which  date  the  Court  finds  that  they  were 
using  only  the  parallelogram  upon  which  they  now  reside. 
This  silence  on  the  part  of  the  record  as  to  how  much  of  the 
block  may  have  been  actually  used  as  a  homestead  at  differ- 
ent times,  is  doubtless  due  to  the  idea  which  seems  to  have 
been  entertained  by  counsel,  that  the  declaration  of  home- 
stead, for  which  the  statute  provides,  ex  propria  vigore,  and 
not  use,  impresses  upon  the  land  the  quality  of  homestead; 
but,  as  already  suggested,  the  written  declaration  for  which 
the  statute  provides  does  not  of  itself  alone  impress  upon* 
the  land  the  quality  of  homestead.  It  was  not  intended  for 
any  such  purpose,  but  merely  for  the  purpose  of  a  publio 
record  of  what  is  in  fact  the  homestead,  and  as  a  public 
declaration  of  the  intention  of  the  imrties  to  secure  the  bene- 
fits of  the  statute.  The  premises  to  be  described  in  the 
declaration  are  such  and  only  such  as  the  parties  are  residing 
up6n  and  using  as  a  homestead  at  the  time  their  declaration 
is  made.  If  more  is  included,  it  will  not  for  that  reason 
become  a  part  of  the  homestead,  and  therefore  exempt  from 
execution,  notwithstanding  the  whole  may  be  less  than  five 
thousand  dollars  in  value.  If  at  any  time  prior  to  the 
making  of  their  declaration  the  plaintiffs  had  psed  more  than 
the  parallelogram  upon  which  they  were  then  residing^  the 
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case  shows  that  they  have  also  abandoned  it  by  non^nae^  whidii 
tinder  the  law  as  it  then  stood,  they  could  do. 
Judgment  and  order  denying  a  new  trial  affizmed. 

Mr.  Chief  Justice  Oubbkt  did  not  eocpress  an  opinion. 
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his  own  showing,  the  appellmto  Court,  oo  hUi  appMl,  wUl  not  pSM  «a  Xbm 
correetnen  of  the  Instructions  given  bj  the  Court  to  the  Jory. 

FmcB  ON  Liirn  of  Railboao^t- The  Act  of  18S1,  requiring  rallrood  eom- 
iwnies  to  maintain  a  sufficient  fence  on  both  sides  of  their  property,  wlthoot 
prescribing  what  a  snffleleat  fence  shall  be,  must  be  considered  as 
to  and  adopting  the  general  law  flzing  the  standard  of  lawful  fes 

INJCBIBS  TO  Cattlb  bt  lUiLBOAn. —  If  an  insufficient  barway  Is  placed,  bf 
a  railroad  ieompany,  in  a  fence  on  the  line  of  its  road,  at  the  request  of  and 
for  the  use  of  the  owner  of  adjoining  land,  and  he  uses  the  samo^  and  do« 
not  complain  of  its  insufficiency*  or  notify  the  company  to  alter  It,  the  com- 
pany is  not  liable  for  damages  for  Injuries  to  his  eattio  happening  In  eonao* 
quence  of  the  barway  being  too  low  to  turn  cattle. 

Fbvcx  on  LiNn  or  Railboao. —  The  provisions  of  the  law  requiring  nllroad 
companies  to  build  fences  on  the  lines  of  their  roads,  are  designed  for 
the  protection  of  adjoining  owners,  and  such  provisions  may  be  waived  by 
them. 

IBviDBNcn  or  ExFiBTs. —  The  opinion  of  experts  is  not  admlMlble  en  tto 
question  of  the  sufficiency  of  a  fence  to  turn  cattle. 

RviDBNCB  IN  FBNcn  Casb. —  If  the  plaintiff  introduces  evidence  to  diow  that 
he  contracted  with  a  railroad  company  as  to  the  kind  bf  fence  to  be  built 
he  is  precluded  from  Introducing  eyideaoe  ag  to  the  statntofy  ehanctir 
of  the  fencOi 


Appeal  from  the  District  Courts  Third  Judicial  District, 
Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Moore  £  Laine,  for  Appellant,  argued: 

That  the  verdict  was  against  the  evidence,  because  a  statn-. 
tory  fence  had  not  been  kept  up  by  the  defendant,  and  that  the 
Court  erred  in  not  allowing  the  testimony  of  experts;  and  on 
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the  last  point  cited  4  Barb.  625;  11  CuBhing,  257;  and  1 
Smith's  Leading  Cases^  630. 

They  also  argued  that  the  words  **  good  and  stifficient  f ence," 
in  the  Kailroad  Act  of  1861,  did  not  refer  to  and  were  not 
governed  by  the  fence  law  of  1865.  That  the  latter  was 
merely  intended  to  protect  crops,  while  the  former  referred 
to  a  dangerous  business  —  that  of  railroading;  and  that  a 
''good  and  sufficient  fence"  to  protect  a  crop  would  not  be 
such  fence  if  built  by  the  side  of  a  railroad. 

C.  T.  Byland,  for  Respondent. 

The  general  rule  is,  that  the  opinions  of  witnesses  are  not 
evidence.  (1  Green.  Ev.,  Sec.  440 ;  Morehouse  v.  Mathers,  2 
Coma.  514;  Harger  v.  Edv%ond,  4  Barb.  256.)  If  the  plain- 
tiff seeks  to  overthrow  this  general  rule  he  must  bring  him- 
self clearly  williin  the  exceptions.  (Best  Prin  Ev.,  par.  344.) 
The  opinion  of  the  witness  was  sought  upon  one  of  the  most 
common  and  ordinary  subjects,  and  not  upon  a  question  of 
skill  or  science.  The  opinions  of  the  witness  upon  such  ques- 
tions might  be  as  various  and  as  fickle  as  the  mind  of  man. 
There  is  nothing  to  guide  the  opinions  of  witnesses  but  fancy, 
and  the  diversity  would  be  endless.  The  following  cases,  in 
addition  to  the  authorities  already  cited,  will  be  found  to  bear 
on  the  question:  Paige  v.  Hazard  ei  al.,  5  Hill,  603;  Dunham 
V.  Simmons,  3  Hill,  609;  Newman  v.  Wells,  17  Wend.  136; 
13  Wend,  81;  24  Wend.  668;  Folks  v.  Chadd,  3  Doug.  157, 
is  a  leading  case;  9  Bing.  335.  The  law  is  ably  and  clearly 
reviewed  in  17  Wend.  161,  and  the  true  rule  stated.  We 
would  ask  its  examination.  Exceptions  to  the  general  rule 
should  not  be  rashly  multiplied. 

While  respondent  admits  that,  under  section  forty  of  the 
Railroad  Act,  it  was  the  duty  of  the  company  to  make  and 
maintain  good  and  sufficient  fences,  we  contend  that  that  duty 
may  be  waived,  and  if  it  is  waived,  the  party  waiving  cannot 
eomplain. 

Section  forty  itself  provides  for  a  waiver,  and  shows  that 
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the  responsibility  may  be  shifted.  On  this  question  I  would 
simply  ask:  Why  is  it  that  there  can  be  no  waiver t  W^j 
is  it  that  the  party  who  complains  may  not  have  the  power 
to  waive  his  right!  Why  may  not  he  by  his  act  shift  the 
responsibility  from  the  shoulders  of  the  railroad  company  to 
his  own^  as  he  could  do  in  other  cases  t 

Pieroe,  in  his  work  on  American  Railways,  (p.  344,)  under 
the  head  of  ^^  Waivers,"  says :  '^  That  the  provisions  of  a  statute 
requiring  the  company  to  maintain  fences  on  the  sides  of  its 
tracks,  which  is  to  be  interpreted  as  designed  for  the  protec- 
tion of  the  adjoining  owner,  may  be  waived  by  him,  or  the 
duty  assumed  by  himself."  He  further  says,  that  the  effect 
of  such  waiver  is  to  exonerate  the  '^  company  from  liability 
for  injuries  to  his  cattle  in  consequence  of  the  fence  not  being 
constructed  according  to  the  requirement  of  the  statute."  It 
would  appear  from  this  author,  whose  work  has  been  cited 
and  approved  by  this  Court,  that  the  provisions  of  the  statute 
may  be  waived,  and  that  such  waiver  not  only  shifts  the  respon- 
sibility, but  exonerates  the  company  from  liability  to  such  land 
owner  when  his  stock  is  injured.  To  the  same  effect  is  the 
doctrine  laid  down  by  Bedfield  on  Railroads,  p.  373.  It  is 
decided  in  8  Foster,  161,  that  the  responsibility  may  be  shifted. 
The  same  doctrines  may  be  found  in  26  Vt  116,  160;  87  Vt 
49;18Barb.,N.T.,  383. 

Moore  A  Laine,  in  Reply,  argued  that  as  the  Railroad  Act 
provided  that  *^  In  any  case  where  the  railroad  company  have 
heretofore  or  may  hereafter  pay  to  the  owner  or  owners  of 
the  land  through  which  or  along  side  of  whidi  their  road  is 
or  may  be  located,  an  agreed  price  for  making  and  maintain- 
ing such  fence,  or  whenever  the  cost  of  such  fence  has  been 
or  may  be  included  in  the  award  of  damages  allowed  and 
paid  for  the  right  of  way  for  such  railroad,  such  company 
shall  be  entirely  relieved  and  exonerated  from  all  claims  or 
awards  of  damages  arising  out  of  the  killing  or  maiming  any 
animals  as  aforesaid  in  favor  of  all  persons  or  their  successors 
or  assigns,  who  shall  thus  fail  to  construct  and  maintain  such 
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fenoe.'^  That  a  railroad  omipaiiy  eoold  not  avoid  the  respon- 
nbilitjr  of  kiilding  a  lenoa  iB  aaj  oHmt  than  tho  atatatoij 
modob 


By  the  Oonrty  SnAiTDt^  J.t 

This  is  an  action  to  xooovw  tlie  Tahw  of  savcn  Imriea  ran 
over  and  killed  bj  the  defendant's  oars.  The  oomplaint  is 
in  two  connts.  The  first  ohaiges  that  the  horses  vrere  pas- 
turing on  lands  lying  alongside  of  and  adjoining  the  defend- 
ant's road,  and  that  they  escaped  from  the  premises  on  to  l!he 
road  by  means  of  the  insufficiency  of  a  fence  ivhich  the 
defendant  was  bound  to  build  and  maintain.  The  second 
count  charges  generally  that  the  horses  escaped  from  the 
pasture  to  the  road  by  reason  of  the  defendants  nq;Iigencey 
snd  without  any  fault  on  the  part  of  the  plaintiff;  and  that 
the  horses  were  run  over  and  killed  by  a  locomotive  and 
cars,  under  the  conduct  of  the  defendant's  servants  and 
agents. 

All  the  all^ations  of  the  complaint  were  denied.  Verdict 
and  judgment  for  defendant  The  appeal  is  from  the  judg- 
ment and  order  denying  plaintiff's  motion  for  a  new  triaL 

The  questions  presented  relate  to  the  sufficiency  of  the 
evidence  to  justify  the  verdict;  to  the  ruling  of  the  Court  as 
to  the  admissibility  of  evidence  offered  at  the  trial,  snd  to 
the  instructions  given  to  the  jury. 

First  —  We  do  not  consider  it  necessary  to  pass  upon  the 
correctness  of  the  instructions,  for,  in  our  judgment,  the  plain- 
tiff was  not  entitled  to  recover  on  his  own  showing.  He  made 
no  case  calling  for  any  other  instruction  than  a  direction  to  the 
jury  to  return  a  verdict  for  the  defendant 

The  evidence  of  the  plaintiff  tended  to  prove  that  the 
general  line  of  the  fence  between  the  field  from  which  the 
horses  escaped  and  the  railroad,  was  not  only  a  ''lawful 
fence,"  as  defined  by  the  Act  of  April  27thy  1856  (AcU  1856, 
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p.  154),  but  that  in  the  matter  of  the  depth  of  the  post  holes 
and  the  size  of  the  posts,  the  fence  was  a  better  one  than  the 
statute  required.  The  fortieth  section  of  the  Act  of  1861 
concerning  railroad  companies  (Acts  1861,  p.  607),  requires 
such  companies  ''to  make  and  maintain  a  good  and  sufficient 
fence  oh  both  sides  of  their  property/'  The  Act  does  not  itself 
prescribe  any  standard  or  test  of  sufficiency,  but  it  must  be 
considered  aa  referring  to  and  adopting  the  standard  previously 
established  by  the  Act  of  1855. 

If  further  appeared  from  the  plaintifFs  evidence  that  the 
horses  escaped  from  the  pasture  through  a  pair  of  bars  in  the 
line  of  the  fence  and  forming  a  part  of  it;  that  the  barway 
was  fourteen  or  fifteen  feet  wide;  that  the  top  bar  was  three 
feet  ten  inches,  the  second  two  feet  eight  inches,  and  thiO 
third  eighteen  inches  from  the  ground,  and  that  each  of  the 
three  bars  was  one  inch  thick  and  six  inches  in  width;  that 
a  deat  was  nailed  to  either  bar  post  and  that  the  bars  were 
slipped  in  between  the  cleats  and  the  posts^  and  that  the  ends 
of  the  bars  passed  into  and  through  these  fastenings  from  six 
to  eight  inches ;  that  the  bars  were  of  fir,  and  were  made  like 
other  bars ;  that  they  had  no  other  fastenings  than  those  already 
named,  and  that  they  could  be  thrown  down  by  horses  or  other 
animals  rubbing  against  them. 

There  is  nothing  in  the  Bailroad  Act  of  1861  relating 
e^ecially  to  the  construction  of  barways  in  the  line  of  rail- 
road fences;  but  considering  the  bars  in  question  as  a  section 
of  the  fence,  they  did  not  come  up  to  the  statute  standard. 
By  that  the  bar  posts  should  not  have  been  more  than  eight 
feet  apart,  and  the  topmost  bar  should  have'  been  at  least 
four  and  a  half  feet  from  the  ground.  But  the  plaintiff,  who 
was  examined  on  his  own  behalf,  testified  that  the  land  upon 
which  the  horses  were  pasturing  belonged  to  S.  Doane  at  the 
time  the  road  was  surveyed,  and  to  one  Kifer  at  the  time  the 
fence  w^s  built;  that  Eifer  sold  to  the  plaintiff ;' that  the 
bars  were  built  for  the  convenience  of  Eifer,  and  the  defend* 
ant  had  no  use  for  nor  benefit  from  them.  The  facta  were 
known  to  the  plaintiff,  and  he  used  the  barway  after  he  came 
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to  the  tide  and  poeseesion  of  the  land,  in  the  aame  manner 
that  Kifer  had  done  befoiB  him.  Eifer  was  called  by  the 
plaintiff  and  testified  9»  follows:  ''I  was  the  owner  ol  the 
land  when  the  track  was  laid;  I  bonght  of  Doane^  and  sold 
to  the  plaintiff.  The  bars  in  qnestion  were  put  there  by  the 
defendants  for  mj  oonyenience  and  at  mj  request;  and  were 
so  used  by  me  and  afterward  by  the  plaintiff.  The  bars  are 
wider  than  are  generally  used,  but  they  were  left  wide  at  my 
request,  so  that  I  cotdd  get  my  reaping  machinery  through. 
I  never  made  any  complaint  to  the  company  about  them;  I 
was  satisfied  with  them  and  watched  them  dose  to  keep 
them  up.  Persons  went  through  them  and  did  not  put  them 
up.  When  plaintiff  went  into  possession  he  used  the 
bars  in  the  same  way.  Plaintiff  lived  there  and  still  lives 
within  sight  of  the  bars,  and  about  three  hundred  or  four 
hundred  yards  distant  therefrom."  There  was  no  evidence 
that  either  the  plaintiff  or  £ifer  ever  expressed  any  dissatis- 
faction with  the  bars,  or  even  requested  the  defendant  to 
improve  or  alter  them  in  any  particular;  while  tiie  evidence 
of  the  defendant  was  to  the  effect  that  no  such  request  was 
ever  made. 

Assuming  the  facts  which  the  evidence  tended  to  prove, 
they  nniounted  to  a  waiver,  by  Ejfer  in  the  first  and  by  the 
plaintiff  in  the  second  instance,  of  the  'Mawful  fence"  of  the 
statute,  so  far  as  the  barway  was  concerned.  The  substitu- 
tion of  the  one  for  the  other  was  not  by  the  election  of  the 
defendant,  but  by  the  choice,  and  virtually  by  the  act  of 
Kifer;  and  the  plaintiff,  as  his  successor  in  interest,  subse- 
quently sanctioned  the  substitution  by  his  conduct  If  the 
plaintiff  considered  that  the  barway  was  in  any  respect  un- 
suitable  for  ''his  use  and  convenience,"  he  ought,  on  the 
plainest  principles  of  good  faith,  to  halve  given  the  defendant 
notice.  The  defendant  was  flsoiised  horn  farther  action  by 
the  silence  and  inaction  of  the  plaintiff.  Nor  on  the  evidence 
could  it  have  been  in  the  understanding  of  parties  that  the 
defendant  should  be  responsible  for  the  bars  being  put  up 
whenever  taken  down  by  the  plaintiff  or  by  strangers,  or  when 
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displaced  by  the  plaintiff's  horses  or  cattle.  As  that  kind  of 
service  became  necessary  only  in  consequence  of  the  ilef end- 
ant's  compliance  with  Kifer's  request  and  the  plaintiff's  sub- 
sequent indorsement  of  it^  the  burden  of  keeping  the  bars  in 
position  must  have  been,  in  the  understanding  of  parties,  with 
the  plaintiff — a  conclusion,  the  correctness  of  which  is  folly 
borne  out  by  their  conduct  As  it  appeared  from  all  the  evi- 
dence that  the  plaintiff  was  alone  responsible  for  the  loss  of 
which  he  complained,  it  follows  that  the  instructions,  howsoever 
erroneous  in  the  abstract,  could  have  been  of  no  prejudice  to 
the  plaintiff. 

Our  views  on  the  subject  of  the  defendant's  responsibilities 
are  fully  sustained  by  the  authorities.  The  rule,  deduoible 
from  them  is,  that  the  provisions  of  a  statute  requiring  a  rail- 
road company  to  maintain  fences  on  the  sides  of  its  track,  is  a 
provision  designed  for  the  protection  of  adjoining  owners;  and 
that  the  provision  may  be  waived  by  them ;  and  that  the  effect  of 
a  waiver  will  be  to  exonerate  the  company  from  liability  for  in- 
juries to  cattle  happening  in  consequence  of  the  fence  not  being 
i^nstructod  according  to  the  requirements  of  the  statate. 
(Pierce  on  Railways,  344;  Bedfield  on  Railways,  378;  Hurd 
V.  The  B.  and  B.  B.  B.  Co.,  26  Vt  116;  Tombs  v.  B.  A  8. 
B.  B.  Co.,  18  Barb.  583.) 

Second — The  evidence  of  experts  offered  by  the  plaintiff 
on  the  question  of  the  sufficiency  of  the  bars  and  barway,  was 
properly  excluded.  By  the  introduction  of  evidence  tend- 
ing to  prove  that  a  fence,  sufficient  in  the  statute  senae^ 
or  sufficient  to  turn  stock,  was  superseded  by  a  conventional 
barway  and  bars,  the  plaintiff  was  precluded  from  testing  the 
responsibility  of  the  defendant  by  a  standard  thus  jointly 
discarded.  The  only  question  was  as  to  whether  the  defend- 
ant in  fact  provided  the  substitute  agreed  upon.  Aside  from 
this,  however,  we  are  satisfied  that  the  point  was  not  one 
upon  which  the  opinion  of  experts  was  admissible.  The 
facts  of  the  fence,  bars  and  barway  included,  were  to  be 
testified  to  by  the  witness;  but  the  question,  of  sufficiency, 
assuming  it  to  have  been  in  the  case,  was  with  the  jury,  and 
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not  with  them.  The  point  was  not  one  of  science  nor  of  peculiar 
or  educated  skilL  The  habits  and  instincts  of  domestic  animuls, 
and  the  kind  of  fence  necessary  to  restrain  them,  are  so  far 
matters  of  general  observation  and  experience  that  a  jury  com- 
ing from  the  body  of  a  connty  may  be  relied  on  to  deal  with 
questions  like  the  one  in  hand  with  all  desirable  accuracy, 
though  unaided  by  the  opinion  of  persons  claimed  to  be  experts. 
(Norman  v.  Wells,  17  Wend.  161.) 
Judgment  affirmed. 


JACOB  M,  TEWKSBURT  v.  PETER  MAGRAFR 

fSsTorpBL  TO  Diipun  I^ANDLOBD's  TiTUi  BT  TiifAMT.^ — The  giuieral  n»l«  to, 
that  a  tenant  cannot  dispute  his  landJord's  title,  and  that  the  estoppel  coa- 
tlnnes  to  the  end  of  the  tenant's  occupation,  nnleat  there  has  beea  a  repudi- 
ation of  the  tenancy,  and  a  sahsegnent  adTtrae  holding  by  the  tenant,  and 
then  until  the  Statute  of  Llmttatlons  has  run  in  hla  faTor. 

IDBH. —  A  tenant  cannot  set  up  against  Lis  landlord  an  outstandlnf  title  with- 
out first  surrendering  poasesslon. 

When  Tbxamt  mot  B0Torpn>.-i- Where,  In  taking  tha  lease,  he  waa  deceWed 
and  Imposed  upon  bj  the  lessor;  where  he  has  heen  ousted  bj  title  para- 
mount ;  where  the  lessor's  title  has  ceased ;  where  he  has  acquired  his  land- 
lord's title  by  purchase  from  him,  or  at  a  Judicial  sale,  or  by  a  redemption ; 
where  the  action  is  by  the  Tendee  of  hla  landlord,  ha  may  dispute  the  derlv- 
atlya  title:  where  ha  did  not  take  possession  under  the  lease,  but  was  iu 
poseesaion  at  the  time  he  took  tha  lease  —  perhaps  also  when  there  has 
been  a  mutual  mistake  as  to  the  law  in  relation  to  the  title  of  the  lessor. 

Dsncrnm  Fimoino. —  Where  material  facts  are  not  found.  It  will  be  pre- 
sumed on  appeal  that  they  were  consistent  with  the  Judgment    . 

PBACTicn  IN  RsLATiON  TO  FiNDHfOS. —  The  Court  should  requhre  each  party 
to  submit  such  questions  of  fact  as  he  deelres  answered,  and  the  Court 
diould  then  anawar  them  from  tha  eyldenee  before  announcing  ita  Judgment. 

Afpeai«  from  the  District  Oonrt^  Fifteenth  Judicial  District, 
Contra  Costa  County. 

This  was  an  action  of  ejectment,  for  the  recovery  of  damages. 
The  complaint  alleges  plainti£Ps  seizin  of  a  tract  of  land  de- 
scribed, in  Contra  Costa  County,  and  his  ouster  therefrom  by 
defendant.    The  answer  denies  all  the  allegations,  until  as  a 
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further  def enoe^  sets  up  in  defendant  a  ootenanoy  with  the  other 
owners  of  the  **  San  Pablo  Banch^''  of  which  the  demanded 
premises  constitute  a  part 

The  cause  was  tried  before  the  Court  without  a  jury.  The 
following  are  the  material  facts  found  by  the  Court,  in  addi- 
tion to  those  stated  in  the  opinion  of  the  Courts  to  wit: 

That  on  the  28th  day  of  November,  1866,  the  plaintiff,  l^ 
a  written  demand  served  upon  the  defendant  on  the  premiaes 
demanded  and  described  in  the  complaint^  demanded  ^oases- 
sipn  thereof,  which  demand  was  then  and  there  refused  by  the 
defendant 

That  the  plaintiff  hath  sustained  damages  for  the  rents  and 
profits  of  said  premises,  and  for  the  detention  of  hia  interest 
therein  by  the  defendant  since  said  demand,  in  the  sum  of 
three  hundred  dollars. 

That  on  the  27th  day  of  November,  1859,  Margaret 
Magraff,  wife  of  the  defendant,  and  one  Edward  IL  Birdaale^ 
father  of  the  said  Margaret^  as  tenants,  executed  a  written 
lease  of  the  demanded  premises  to  <»ie  John  H.  Saunders  as 
landlord. 

That  on  the  27th  day  of  December,  1859,  the  defendant, 
Peter  Magraff,  as  tenant,  also  executed  a  written  lease  of  the 
premises  described  in  the  complaint  to  the  said  John  H.  Saun- 
ders, as  landlord. 

That  thereafter,  and  prior  to  the  lease  hereinbefore  men- 
tioned from  the  plaintiff  to  the  defendant,  the  said  John  H. 
Saunders  conveyed  to  the  plaintiff  all  his  interest  in  the 
demanded  premises,  and  assigned  the  twx>  last  mentioned 
leases.  * 

That  prior  to  the  commencement  of  this  action,  and  subse- 
quent to  the  demand  made,  as  hereinbefore  stated,  by  the 
plaintiff  upon  the  defendant  for  the  possession  of  the 
described  premises,  the  defendant  received  a  deed,  duly  ex- 
ecuted to  him  by  one  J.  T.  Wright,  which  deed  purported 
to  convey  an  undivided  interest  in  the  demanded  premises, 
derived  originally  from  one  Juan  B.  Alvarado,  and  Martina, 
his  wife,  claiming  to  be  owners  of  an  imdivided  interest  in 
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the  Banch  of  San  Pablo^  of  which  ranch  the  demanded 
premises  were  a  part. 

The  plaintiff  had  judgment  in  the  Diatrict  Oonrt  that  he  do 
have  and  recover  of  and  from  the  defendant  the  poeBoasion  of 
the  demanded  premises  toUh  ike  defendant,  and  three  hundred 
dollars  damages  for  the  rents  and  profits,  and  for  the  detention 
thereof y  and  for  costs,  etc. 

The  plaintiff  appealed  £rom  the  whole  judgment,  save  that 
portion  which  adjudges  damages  and  costs  to  the  plaintiff. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

M.  8.  Chaee,  for  Appellant 

L  As  plaintiff's  lessee,  defendant  was  estopped  by  his  lease 
from  any  impeachment  of  his  landlord's  title. 

IL  Had  defendant  ever  become  plaintiff's  ootsnant  while 
also  his  tenant,  such  cotenancy  could  not  help  defendant  to  avoid 
Burrender  of  the  possession  to  the  plaintiff  according  to  the 
terms  of  the  lease  or  to  the  la^  of  the  tenancy. 

1.  The  general  principle  of  estoppel  is  not  more  elementary 
in  morals  than  axiomatic  in  law. 

^  A  man  shall  always  be  estopped  by  his  own  deed,  or  not 
permitted  to  aver  or  prove  anything  in  contradiction  to  what 
he  has  once  so  solemnly  and  deliberately  avowed."  (Blade. 
Com.,  Vol.  11,  p.  295.) 

^'  It  is  a  general  rule,  founded  on  reasons  of  public  policy, 
that  a  tenant  shall  never  be  permitted  to  controvert  his  land- 
lord's title."    (Taylor's  L.  &  T.,  498.) 

''A  tenant  may  not  dispute  his  landlord's  title,  for  he  is 
estopped  from  changing  by  his  own  act  the  character  and  effect 
of  his  tenure."    (1  Parsons  on  Cents.,  427.) 

^*  In  the  case  of  a  tenant,  the  policy  of  the  law  will  not  permit 
him  to  contest  the  title  of  his  landlord."  (Rainde  v.  Kent,  2 
Cal.  560.) 

Yet,  while  text  book  and  authority  concur  in  thus  announc- 
ing the  principle,  we  fail  not  to  find  several  qualifications  of 
and  exceptions  to  the  rul&     But  all  such  qualifications  and 
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exceptions,  it  is  believed,  will  be  stated  when,  as  now,  it  is 
conceded  that  a  lessee  is  not  estopped  by  his  lease  from 
showing  that  he  entered  into  it  throng  force,  frand,  imposi- 
tion or  misrepresentation  practiced  on  him  by  his  lessor,  w 
possibly  through  mistake  alone  on  his  own  part,  or  that  his 
lessor's  entire  interest  in  the  premises  demised  has  become 
wholly  ended  or  merged  or  vested  in  another,  even  though 
the  lessee  himself,  and  this,  too,  whether  by  operation  of  law 
or  by  the  voluntary  act  of  the  lessor.  (Taylor  L.  &  T.,  498 
and  notes;  Parsons'  Oont.,  VoL  I,  p.  427  and  notes;  Green 
Ev.,  VoL  II,  Sec  305  and  notes.)  But  the  record  herein, 
while  disclosing  neither  all^ation,  proof,  finding  or  pretence 
that  any  of  the  above  qualifications  or  exceptions  were,  upon 
the  facts,  applicable  to  the  case  at  bar,  on  the  other  hand 
affirmatively  shows  that  the  lease  was  both  valid  and  sub- 
sisting, and  lliat  by  virtue  thereof  alone  was  the  plaintiff 
adjudged  entitled  to  damages,  and  to  be  let  into  joint  posses- 
sion with  the  defendant  ^^  The  general  rule  is  founded  on 
presumption  of  the  lease  being  taken  without  fraud,  force  or 
illegal  behavior  on  the  part  of  the  lessor/'  (Hamilton  v. 
Marsden,  6  Binn.  45.)  The  law  and  the  facts  therefore  con- 
cur in  excluding  the  defendant  from  all  claim  to  any  qualifi- 
cation of  or  exception  to  the  general  principle  before  stated. 

2.  But  had  defendant,  while  lessee  of  the  plaintiff,  become 
by  his  own  act  the  plaintiff's  contenant,  he  could  not  thereby, 
before  surrender  of  possession,  in  the  least  evade  the  terms 
of  the  lease,  or  change  the  character,  the  obligation,  or  the 
condition  of  his  tenure  under  it  Whether  defendant  entered 
before  or  under  the  lease  is  immaterial,  since  the  Oourt  finds* 
he  occupied  as  tenant  of  the  plaintiff. 

It  is  urged,  however,  on  behalf  of  defendant,  that  where  a 
lessee,  by  his  own  voluntary  act,  during  the  continuance  of 
the  lease  under  which  he  occupies,  becomes  a  cotenant  widi 
his  lessor,  that  he  then,  to  the  extent  of  his  title  thus 
acquired,  can  dispute  the  title  of  his  lessor.  This  proposition 
was  adopted  by  the  Court,  and  became  the  base  of  that  por- 
tion of  the  judgment  which  is  here  for  review  and  reversaL 
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In  support  of  meh  a  doctrine  it  is  labmitted  neither  principle 
nor  authority  can  be  found.  Under  the  sanction  of  such  ^ 
doctrine  a  lessor'e  rights  when  leasing  but  his  "share''  in 
the  conunon  property  would  become  but  the  mere  sport  of 
the  lessee,  subject  to  utter  defeat  at  his  veriest  whim  and 
caprice.  While  it  is  true  theoretically^  that  a  eotenant  in 
possession  holds  for  his  companions,  and  that  a  lease  does 
not  estop  a  tenant  from  purchasing  the  term  or  the  reyersion 
of  his  landlord,  or  the  ri^t  of  his  landlord's  ootoiant,  it 
would  seem  equally  indisputable  that  such  purchase  by  the 
t^ant  would  be  cum  onere  and  subject  to  the  full  operation 
of  the  lease,  save  in  so  far  as  the  same  may  have  been  modi- 
fied or  changed  by  the  act  of  the  lessor.  In  other  words,  the 
terms  of  an  honest  lease  cannot  be  ohanged  by  the  mere  act 
of  the  lessee;  as  Parsons  says  (td  top.)  ^'  he  is  estopped  from 
changing  by  his  own  act  the  character  and  effect  of  his 
tenure."  The  lease,  in  effect^  says  to  him,  you  .  have  sol- 
emnly covenanted  to  surrender  to  your  lessor  the  demised 
premises  upon  the  expiration  of  the  term,  and  no  act  of  youz 
mere  volition  shall  help  you  to  break  that  covenant;  if  youx 
possesion  under  the  lease  shall  be  threatened,  your  lessos 
shall  defend  you;  if  he  fails  in  the  defence  you  may  atton 
to  the  victor;  if  he  prevails,  you  must,  at  all  events,  when 
the  term  ends,  or  upon  demand,  surrender  to  him;  and  if  m 
the  interim  you  have  become  co-owner  with  him,  you  may> 
after  such  surrender,  but  never  before,  assert  your  full  rights 
as  his  eotenant  (See,  also,  Bleght*$  Lessee  ei  al.  v.  Rochester » 
7  Wheat  636 ;  OtUhbertson  v.  Irving,  4  HurL  &  Nor.  742.) 

E.  W.  McKinstry,  iot  Bespondent; 

When  this  action  was  brought,  the  defendant  was  a  cO' 
tenant  of  the  plaintiff,  holding  under  the  same  title. 

If  the  lease  was  an  admission  that  plaintiff  was  the  sole 
owner  of  the  premises,  the  term  had  expired.  The  lessee  is 
estopped  only  during  the  term.     {Carpenter  v.  Thompson,  8 

Vol.  XXXIII.^  is 
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N.  H.  204.)    *^  By  making  the  leaae,  the  estoppel  doth  grow, 
and  by  the  end  of  the  lease  the  estoppel  determines.'' 

The  doctrine  is  not  applied  where  the  tenant  disclaims  the 
landlord's  title,  and  holds  over;  and  the  law  is  '^settled" 
that  the  tenant  may  disavow  and  disclaim.  {ZelUr  r.  Bdeerl, 
4  How.  U.  8.  295 ;  1  HiUiard  on  Beal  Prop.  218.) 

Here  the  defendant  absolutely  refused  to  surrender  poasos 
sion  to  plaintiff  upon  formal  demand;  thus  explicitly,  and 
without  qualification,  disclaiming  the  tatter's  title.  Tn  BOidk 
ease,  the  landlord  may  bring  ejectment  at  onoey  but  he  can* 
not  take  advantage  of  the  tenancy.  (1  Parsons  on  Contracts^ 
428,  note  a.)  At  common  law  a  tenant  holding  over  was 
r^rded  as  a  tenant  at  sufferance  — -  an  estate  which  could  be 
destroyed  at  any  time  by  the  entry  of  the  landlord,  or  by 
MMne  public  or  avowed  adt  amounting  to  a  declaration  that 
the  tenant's  continuance  was  tortious.  (2  BlacL  Conu  150.) 
The  only  change,  if  any,  in  the  common  law  by  the  statute 
of  California  is,  that  it  dispenses  with  formal  entry,  and- sub- 
stitutes therefor  a  written  demand.  (Uridias  v.  Morrell,  Na  2, 
25  CaL  86.)  And  if  the  relation  of  landlord  and  tenant  be 
once  dissolved,  it  cannot  be  restored  except  by  a  new  con- 
tract (28  CaL  224.)  Yet,  while  the  former  tenant  remains 
in  possession  as  a  mere  trespasser,  he  may  purchase  an  undi- 
vided interest  from  the  tenant  in  common,  and  thus  immedi- 
ately change  his  possession  from  a  hostile  to  a  friendljc 
character.     {Carpentier  v.  Mendehhali,  28  CaL  487.) 

There  is  no  finding  that  defendant  entered  under,  or  that 
he  paid  rent  to  plaintiff  or  his  grantors.  (2  John.  Oas.  22S ; 
Id.  858;8B.  &C.479.) 

Plaintiff  invokes  the  doctrine  of  estoppeL  Estoppels  are 
said  to  be  '^odious;"  and  well  they  may  be,  if  we  accept, 
literally.  Lord  Coke's  definition :  "  An  estoppel  is  where  a 
man  is  concluded  to  say  the  truth."     (Ca  Litt  353.) 

This  branch  of  the  law,  like  every  other,  is  to  be  reason- 
ably treated.  The  principle  upon  which  it  rests  is  that  every 
man  is  bound  to  act  according  to  the  fact  of  the  case,  and 
the  law  will  not  only  presume  that  he  has  done  so,  but  will 
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deny  him  the  right  to  contradict  such  reasonable  presnmp- 
ticn.  Hence,  no  man  should  be  denied  setting  np  the  truths 
milesa  it  is  in  plain  and  elear  contradistinction  to  his  former 
acts  and  allegations.  As  the  effect  may  be  to  shnt  out  the  real 
truth  by  its  artificial  representatiye,  estoppels^  whether  at 
law  or  in  equity,  are  not  favored  or  extended  by  construction. 
(PeUetreau  r.  Jackson,  11  Wend  118;  18  Wend.  806;  /ones 
y.  Sasser,  1  Dev.  &  Batt,  N.  C,  464.) 
,  The  argument  of  plaintiff's  counsel  assumes  that  when  a 
lease  is  made,  the  lessee  is  forever  debarred  frcMU  denying 
that  the  lessor  was  the  sole  owner  in  fee  simple  absolute  of 
the  lands  demised.  But  the  inquiry  what,  in  fact,  was  the 
estate  of  the  lessor,  is  necessarily  involved  in  most  cases 
where  the  lessee  is  permitted  to  prove  that  the  estate  has 
ceased.  There  can  be  no  estoppel  where  an  interest  passes; 
and  even  where  the  lessee  is  estopped  from  showing  that  the 
lessor  had  no  title,  he  may  yet  prove  that  he  was  entitled  to 
a  particular  estate  which  has  expired.  (2  Smith's  Cas.,  Hare 
&  Wallace,  509.)  The  principle  has  a  present  and  not  a 
future  operation.  After  the  expiration  of  the  lease,  the  ten- 
ant may  assert  any  right  he  may  have,  though  it  be  of  such 
a  character  that  he  could  not  do  so  while  the  relation  of  land- 
lord and  tenant  continued.  That  he  may  show  that  the  land- 
lord's title  has  expired,  in  whole  or  in  part,  there  can  be  no 
doubt  (Authorities  supra;  Willard  on  Real  Estate,  866;  5 
Cow.  135 ;  6  Wend.  670.)  He  may  prove  the  nature  of  the 
lessor's  title,  and  make  a  defence  not  inconsistent  with  the 
original  possession.  (Adams  on  Eject;  side  page  276,  and 
not^;  Camp  v.  Camp,  5  Conn.  291.)  He  may  set  up  a  title 
under  a  judgment  which  overreaches  his  landlord's.  (Jaehson 
T.  Rowland,  6  Wend.  670.) 

The  rule,  as  between  landlord  and  tenant,  rests  upon  the 
gronnd  of  equitable,  not  common  law  estoppel;  and  equitable 
estoppels  depend  upon  the  circumstances  of  each  particular 
case.  (2  Smith's  Cas.,  Hare  &  Wallace,  642;  Id.  536.) 
V^bether  the  defendant  is  estopped  must  depend  upon  the 
inquiry  whether,  under  the  circumstances  of  this  case,  the 
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claim  he  sets  up  ie  plainly  inconsistent  with  the  contract  undei 
which  the  possession  was  taken.  (1  Hilliard  on  Heal  Prop. 
219.)  A  cammon  demise  does  not  naoessarily  impart  any- 
thing moi^  than  a  right  of  possession  in  the  lessoi:  for  the 
term  demised;  and  the  tenant  impliedly  admits,  only,  that 
the  landlord  has  such  a  title  as  authorLEes  him  to  lease  the 
premises  for  the  teniL  (8  Ala.  606;  8  N.  H.  806.)  And, 
in  any  case,  the  tenant  is  estopped  only  so  long  as  Ae  land- 
lord's title  remains  the  same  as  it  was  at  tha  eomnuBneement 
of  the  leasa     (6  Wend.  670.) 


By  the  Court,  Sandbbsoit,  J,: 

Whether  a  tenant  can  dispute  his  landlord's  title  depends 
upon  a  variety  of  circumstances.  The  general  rule  is  that 
he  cannot,  and  that  the  estoppel  continues,  not  to  the  end  of 
the  term  merely,  but  to  the  end  of  the  tenant's  occupation, 
or,  where  there  has  been  a  repudiation  of  the  tenancy  and  a 
subsequent  adverse  holding  by  the  tenant,  until  the  Statute 
of  Limitations  has  run  in  his  favor.  He  cannot  set  up  an 
outstanding  title  which  he  may  have  acquired.  Before  he 
can  avail  himself  of  such  a  title  he  must  surrender  the  posses- 
sion- {Doe  on  the  demise  of  Knight  v.  Smythe,  4  M.  &  S. 
348 ;  Oreeno  v.  Munson,  9  Vt  37.)  To  say  that  he  may  set 
up  an  adverse  title  acquired  by  him  to  defeat  a  recovery  by 
his  landlord,  after  the  term  has  expired,  is  to  say  that  there 
is  no  estoppel,  and  that  a  tenant  may  always  deny  his  land- 
lord's title.  (Wilson  v.  Cleveland,  30  Cal.  201.)  To  allow 
a  party  to  obtain  possession  by  entering  under  a  lease,  and 
then  to  disclaim,  either  before  or  after  the  expiration  of  the 
term,  would  be  to  encourage  the  very  fraud  and  chicanery 
which  the  estoppel  was  designed  to  prevent  The  estoppel 
rests  upon  considerations  of  public  policy  which,  for  obvious 
reasons,  would  be  defeated  in  its  purpose  if  one  who  has  becM 
put  in  possession  of  land  by  another  should  be  allowed  to 
controvert  the  title  of  the  latter  without  first  restoring  him 
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to  as  good  a  oondition  as  he  was  in  before  he  parted  with  Ihe 
possession.     (Glen  v.  CHhsan,  9  Barb.  638.) 

This  general  rale  isy  however,  subject  to  several  exoep- 
tions.  One  is  where,  in  taking  the  lease^  the  lessee  was 
deceived  and  imposed  upon  by  the  lessor.  (Oleim  v.  Biw,  6 
WattB^  44.)  So  if  the  tenant  has  been  ousted  by  title  para- 
mount he  may  plead  it  {Hayne  v.  MaUhy,  8  Term.  B.  441) ; 
also  that  the  landlord's  title  has  ceased  or  become  eztin- 
guished  {Jackson  v.  Bowland,  6  Wend.  666) ;  or  that  he  has 
acquired  his  landlord's  title  by  purchase  from  him  or  at  a 
judicial  sale,  or  by  redemption.  And  if  the  action  Is 
brought  by  a  vendee  of  the  landlord  the  tenant  may  dispute 
the  derivative  titla  (PhiUips  v.  Pearee,  6  B.  &  0.  438; 
Reray  v.  Cottar,  29  Oal.  168.)  So  if  the  tenant  did  not  take 
possession  under  the  lease,  but  wtti  in  possession  at  the  time 
be  took  his  lease,  he  may  dispute  the  landlord's  title  without 
first  surrendering  the  possession;  for  not  having  received 
the  possession  from  him,  he  is  under  no  moral  or  legal  obli- 
gation to  restore  it  before  adopting  a  hostile  attitude,  and  he 
may  have  attorned,  by  mistake,  to  one  wiio  had  no  title. 
(Cornish  v.  SeareU^  8  B.  &  0.  471.)  To  these  exceptions  may 
be  added,  possibly,  the  case  where  it  appears  affirmatively 
that  both  parties  have  acted  under  a  mutual  mistake  as  to 
the  law  in  regard  to  the  title  of  the  lessor.  {OUn  v.  Oibson, 
supra.) 

The  case  comes  here  upon  the  findings  alone,  and  although, 
as  stated  by  counsel,  they  have  been  purposely  elaborated 
with  a  view  to  an  appeal,  so  that  any  necessity  for  a  state- 
ment might  be  avoided,  yet  it  is  impossible  for  us  to  say 
whether  the  case  comes  imder  the  general  rule  or  falls  within 
some  one  of  the  exceptions  noted  above.  Por  Instance:  It 
does  not  appear  from  the  findings  whether  the  defendant  was 
in  possession  before  he  leased  from  the  plaintiff,  or  went  in 
afterwards  and  tmder  tbe  lease.  If  he  did  not  go  in  under 
the  lease,  he  had  a  right  to  try  the  title,  as  we  have  seen; 
for  not  having  received. the  possession  from  the  plaintiff,  the 
latter  is  in  as  good  a  position  now  as  he  was  at  the  time  ha 
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executed  the  lease,  which  is  all  the  benefit  wbich  the  doctrine 
of  estoppel  is  intended  to  secure.  If  the  defendant  was  in 
possession  at  the  time  he  took  the  lease,  the  plaintiff  cannot 
say,  '^  You  must  surrender  possession  to  me  before  you  can 
try  title  with  me/'  because  he  cannot  in  the  same  breatii 
add,  ^^for  you  received  the  possession  from  me,  and  fair 
dealing  requires  that  before  you  make  war  on  me  you  should 
put  me  in  the  same  condition  in  which  you  found  me."  The 
vital  fact,  which  ought  to  have  been  found  in  order  to  sustain 
the  theory  of  the  appellant,  is  that  the  respondent  received 
the  possession  from  the  appellant  under  and  by  virtue  of  the 
lease.  If  he  did,  he  cannot,  as  we  have  seen,  rely  upon  a 
title  afterwards  acquired  by  him  to  defeat  a  recovery  in 
whole  or  in  part.  Yet  this  most  important  fact  is  not  found 
either  wiay. 

The  only  finding  bearing  upon  this  point  is  as  follows: 

^^  That  on  the  23d  day  of  January,  1861,  the  plaintiff  as 
landlord,  and  the  defendant  as  his  tenant,  entered  into  and 
executed  a  certain  written  lease  of  the  premises  described  in 
the  complaint,  for  the  term  of  ten  months  from  the  1st  day  . 
of  January,  1861,  and  for  the  rent  for  said  term  of  fifty  dol- 
lars cash,  and  for  other  considerations  expressed  in  said 
lease." 

Nothing  is  said  as  to  which  party  was  in  possession  at  the 
time  the  lea^e  was  made  —  whether  the  defendant  was  in 
possession  or  entered  afterwards  under  the  lease  —  nor  any 
facts  found  to  show  that  the  defendant  may  not  be  within 
some  of  the  other  exceptions  to  the  rule  in  hand  instead  of 
the  rule  itself.  Upon  such  a  finding  the  appellant  cannot 
obtain  a  reversal  without  showing  that  llie  rule  upon  which 
he  relies  is  imiversal,  or  without  exceptions  of  any  kind, 
which,  as  we  have  seen,  is  not  the  case. 

It  may  well  be  doubted  whether  the  Act  of  the  30th  of 
May,  1861,  (so  far  as  it  relates  to  findings,  and  reproduced 
in  ihe  amendments  of  1866  to  section  one  hundred  and  eighty 
of  the  Practice  Act,)  is  not  productive  of  more  mischi^ 
than  good.    It  certainly  proceeds  upon  an  illi^eal  dieory, 
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for  it  inverts  the  natural  and  logical  order  of  the  proceed- 
ings.  Instead  of  making  it  the  datj  of  the  successful  parl^ 
to  see  that  the  findings  contain  facts  sufficient  to  sustain  the 
judgment^  it  makes  it  the  duty  of  the  unsuccessful  party  to 
see  that  it  contains  facts  sufficient  to  reverse  it.  Instead  of 
making  the  finding  a  consistent  and  visible  foundation  for 
the  judgment  to  stand  upon,  the  statute  converts  it  into  air  or 
a  mine  for  its  explosion.  This  change  certainly  detracts  from 
the  logic  of  the  judgment  roll,  the  various  parts  of  which| 
like  the  members  of  a  Macedonian  phalanx,  should  rest  upon 
and  support  each  other,  and  entails  a  practice  which,  in  a 
majority  of  cases,  defeats  the  end  which  findings  were  in- 
tended to  subserve. 

The  practice,  which  prevails  to  a  very  considerable  extent, 
if  not  universally,  of  allowing  the  successful  parly  to  draw 
the  findings  after  the  judgment  of  the  Court  has  been 
announced,  does  not  favor  the  end  which  a  finding  is 
designed  to  accomplish.  To  be  of  any  use,  under  the  opera- 
tion of  section  one  hundred  and  eighty,  as  amended  in  1866, 
the  finding  should  contain  all  the  facts  disclosed  by  the  evi- 
dence which,  in  the  judgment  of  counsel  on  both  sides,  have 
any  bearing  upon  the  question  as  to  what  the  judgment 
should  be.  Unless  it  does,  it  is  no  better  than  a  general 
verdict,  and  wholly  fails  to  accomplish  the  object  intended, 
which  is  to  obviate  the  necessity  of  a  motion  for  a  new  trial 
and  a  preparation  of  a  statement  of  the  evidence  preliminary 
to  an  appeal.  In  a  vast  majority  of  cases  there  would  be  no 
occasion  for  a  motion  for  a  new  trial,  and  as  incidental 
thereto,  for  the  trouble,  labor  and  expense  of  getting  up  a 
record  upon  which  the  motion  is  to  be  heard,  if  the  findings 
were  what  they  are  designed  to  be,  and  what  they  ought. to 
be;  for  in  nine  cases  out  of  ten,  where  the  trial  is  by  the 
Court,  the  sole  controversy  here  is  as  to  whether  the  conclu- 
sions of  law  are  correct  In  all  such  cases  there  should  be, 
and  there  certainly  need  be,  no  occasion  for  a  motion  for  a 
new  trial,  or  for  bringing  the  evidence  to  this  Court  in  any 
form.    Every  such  case  ought  to  come  here  upon  the  judg- 
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ment  roll.  But  under  the  present  practioe,  in  getting  up  the 
findings  serious  obstacles  are  thrown  in  the  way^  and  the 
end  of  a  finding  often  defeated^  and  therefore  a  moti<m  for  a 
new  trial  attended  by  delay,  labor  and  expense  made  neces- 
sary. Instead  of  announcing  its  judgment^  and  theui  if  find- 
ings are  demanded  by  the  unsuccessful  party^  directing  the 
successful  party  to  draw  them^  it  would  be  a  better  practice 
for  the  Court  to  first  ask  counsel  upon  both  sides  if  they 
desire  findings;  and  if  they  do^  reserve  its  judgment  and 
direct  each  side  to  prepare  and  submit  such  questions  of  fact 
as  they  desire  to  have  found.  This  being  done,  the  Court 
should  answer  from  the  evidence  every  question  submitted, 
and  then  having  first  determined  and  settled  all  the  facts^ 
pronounce  its  judgment,  and  not  before.  By  such  a  couraa 
a  defective  finding  will  rarely  happen  or  a  motion  for  a  new 
trial  be  required.  If  exceptions  haive  been  taken  to  the 
rulings  of  the  Court,  upon  demurrers  to  evidence,  they  can 
be  embodied  in  bills  of  exceptions  and  brought  up  for  review 
in  that  form.  If,  however,  the  practice  of  first  announcing 
the  judgment,  and  preparing  the  findings  afterwards,  is  fol- 
lowed, the  Court  ought  to  direct  the  losing  party  to  draw  the 
findings;  for  the  successful  party,  under  the  operation  of  the 
Act  in  question,  has  no  motive  to  make  the  findings^  in  the 
first  instance  at  least,  what  they  ought  to  be.  Under  the 
former  practice  the  successful  party,  was  primarily  interested 
in  having  the  findings  full  and  complete  for  the  purpose  of 
sustaining  the  judgment,  and  it  was  therefore  proper  that  he 
should  be  allowed  to  draw  them;  but  under  the  present 
practice  the  conditions  are  inverted,  and  the  losing  party  haa 
become  primarily  interested  in  the  fullness  and  completeness 
of  .the  findings,  and,  by  parity  of  reason,  he  should  be  allowed 
to  draw  them.  The  course  first  suggested^  however,  is  in  all 
respects  the  better  practice^ 
Judgment  aflirmed* 
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Sawteb,  J.,  dissenting: 

As  I  understand  the  law,  the  exception  upon  which  the 
discussion  in  the  opinion  arises,  is  too  broadly  stated  by  my 
associates.  J  do  not  understand  that  a  party  who  takes  a 
lease^  while  in  possession,  can  und^  all  circumstances  dis- 
pute the  title  of  his  lessor.  I  do  not  find  the  exception  so 
broadly  stated  anywhere  in  the  books  —  either  by  the  elemen- 
tary writers,  or  in  the  reports.  I  have  not  been  able  to  find 
a  case  that  goes  so  far,  while  I  find  a  number  to  the  contrary. 
In  McConnell  v.  Bawdry's  Heirs,  4  Mon.  400,  the  Court  say: 
"But  with  respect  to  Lettice  Bowdry  there  are  other  facts 
proved  in  the  cause  which,  in  our  opinion,  exclude  her  from 
controverting  the  right  of  McConnell  (one  of  the  lessors  of 
the  appellant)  to  recover  in  the  present  case.  She  appears, 
on  two  successive  years,  to  have  leased  the  land  of  McCon- 
nell, and  as  the  possession  has  never  since  been  restored  by 
her,  according  to  well  settled  principles,  she  is  estopped  to 
contest  his  title.  That  a  tenant  is  not  in  general  allowed  to 
dispute  the  title  of  his  landlord  was  not  denied  in  argument, 
but  it  was  said,  that  it  appears  from  the  lease  accepted  by 
her  from  McConnell  that  she  was,  at  the  time  both  leases 
were  made,  residing  upon  the  land;  and  it  was  argued  that 
unless  the  possession  is  received  from  the  landlord,  the 
tenant  is  at  liberty  to  controvert  his  title;  and  hence  it  was 
inferred  that  Mrs.  Bowdiy  is  not  concluded  from  questioning 
McConnell's  title  by  her  acceptance  of  either  lease.  But,  as 
respects  her  right  to  dispute  the  title  of  McConnell,  we 
apprehend  that  it  is  totally  immaterial  whether  or  not  Mrs. 
Bowdry  was,  in  point  of  fact,  residing  upon  the  land  at  the 
date  of  the  lease.  By  accepting  the  lease,  and  stipulating 
for  rent,  she  as  effectually  recognized  the  title  and  posses- 
sion of  McConnell  to  the  land  upon  which  sh^  resided,  as  she 
could  possibly  have  done  if  at  the  time  she  had  not  lived 
upon  the  land,  and  had,  after  the  lease  was  made,  entered 
under  McConnelL     After  accepting  the  lease  she  was  the 
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tenant  of  McConnell,  holding  the  possession  under  and  for 
him,  and  in  a  proceeding  like  the  present  cannot^  until  she 
restores  the  possession  to  him,  be  permitted  to  deny  that  at 
the  making  of  the  lease,  he  had  title.  With  respect  to 
Thomas,  who  was  also  a  joint  lessee  with  Mrs.  Bowdiy  in 
the  first  lease,  the  same  principle  applies,  unlesd  the  posses- 
sion which  he  held  under  the  lease  has  been  restored  to 
McConnell;  but  if  he  has  yielded  that  possession  to  McCon- 
nell,  and  has  not  afterward  in  any  way  held  under  Mrs. 
Bowdry,  he  should  not,  by  either  lease,  be  prevented  from 
controverting  McConnell's  title."  This  is  directly  in  point 
So  in  Hall  v.  Butler,  10  Ad«  &  EL  206,  an  action  of  replevir. 
for  property  distrained  for  rent,  Hall  entered  under  a  writtar. 
demise  under  seal  from  one  Nevitt,  upon  a  yearly  tenancy, 
and  paid  rent  to  Nevitt.  Before  the  next  rent  day,  Butler, 
defendant  in  the  replevin  suit,  claimed  the  land,  whereupon 
Hall  and  Nevitt  went  together  to  said  defendant,  Butler,  who 
was  thereupon  informed  by  Nevitt,  that  he  had  given  up  the 
premises  to  defendant,  and  that  defendant  was  now  to  be  his 
landlord,  and  the  rent  was  thenceforth  to  be  paid  to  hun. 
Hall  accordingly  paid  to  said  defendant  six  shillings  and  ah- 
jpence  on  account  of  rent.  Before  any  further  payment  had 
been  made,  another  party,  one  Daniel  Butler,  claimed  the 
premises  and  the  rent,  and  thereupon  Hall  refused  to  pay 
rent  to  either  till  the  question  between  the  claimants  shonid 
be  settled,  and  the  defendant  in  the  replevin  suit  distrained 
upon  him.  The  question  was  whether,  having  attorned  to 
defendant  Butler,  while  in  possession,  he  could  afterward 
dispute  his  title,  and  it  was  held  that  he  could  not.  Lord 
Dienman,  C.  J.,  said:  "This  is  either  a  ratification  of  a 
demise  by  Butler,  or  a  fresh  demise  by  him.  In  either 
case  the  same  consequence  follows,  viz:  that  the  title  of  the 
defendant,  Butler,  cannot  be  disputed  by  the  tenant.  As  no 
deception  or  misrepresentation  was  intended  by  Nevitt  or  by 
defendant,  Butler,  the  case  falls  within  the  ordinary  rule." 
And  Mr.  Justice  I/)uderdale  says:  "The  legal  effect  of  the 
arrangement  is  that  the  plaintiff  may  be  considered  as  havbg 
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become  tenant  to  defendant  Bntler  imder  a  fresh  taking  from 
Christmas,  and  the  avowry  is  therefore  proved''  (206).  This 
appears  to  me  to  be  in  point  In  Ingrakam  t.  Baldwin, 
defendant  entered  as  tenant  nndcr  one  Oilbert,  and  after- 
wards, while  in  possession,  attorned  to  plaintiffs,  Gilbert's 
grantees,  and  agreed  to  pay  a  certain  rent  for  the  land.  He 
subsequently  refused  to  pay,  on  the  ground  that  he  had  as 
good  a  title  to  the  premises  as  the  plaintiffs.  The  Court 
say:  ^ In  the  seooad  place,  a  recognition  by  the  defendant, 
being  in  possession,  of  the  title  of  the  plaintiffs,  or  of  their 
grantor,  in  the  manner  above  mentioned,  would  estop  the 
former  from  insisting  that  his'  lessor  or  vendor  had  no  title 
to  the  premises,  unless  he  could  show  that  the  acknowledg- 
ment was  produced  by  imposition^  or  made  under  misappre- 
hension of  his  rights"  (9  K.  Y.  47.)  This  puts  the  estoppel 
as  well  on  the  ground  of  his  acknowledging  the  title  of  the 
plaintiffs  by  attorning  to  them,  as  on  the  ground  of  his 
taking  a  lease  from  their  grantor.  In  Panton  v.  Jones,  8 
Camp.  372,  it  is  not  shown  that  the  plaintiff  had  title,  or  that 
defendant  entered  under  her.  It  only  appeared  that  on  a 
prior  occasion  the  defendant 'being  in  possession^  the  plaintiff 
distrained  for  rent,  and  defendant  submitted  to  a  distress, 
and  on  this  ground  alone  she  was  held  to  be  estopped  from 
denying  plaintiff's  title.  Mr.  Justice  Bailey  said:  ^'I  have 
no  doubt  the  submitting  to  a  distress  aclmowledges  a  ten- 
ancy. The  landlord,  after  distraining,  cannot  bring  eject- 
ment and  the  occupant,  if  he  does  not  replevy,  I  think  is 
precluded  from  denying  the  title  of  the  landlord."  This  was 
but  an  admission  of  the  landlord's  right  by  implication  by  a 
party  in  possession.  In  Oleim  v.  Rise,  6  Watts,  45,  cited  in 
the  leading  opinion,  the  rule  is  stated  thus:  ^^The  law  is 
well  settled  that  when  a  person  is  in  possession  of  property 
and  leases  it  to  another,  and  puts  him  in  possession,  the 
tenant  cannot  object  to  the  title  of  his  lessor,  who  can  recover 
for  rent,  or  for  use  and  occupation  if  no  rent  was  agreed 
upon.  Also,  if  an  owner  of  property  find  another  in  posses- 
sion who  agrees  to  hold  under  him."     Now  the  term  owner. 


252  TswKSBUBY  V.  Mageai^f.  [Sup.  Ct. 

OplBion  of  fiAwyer,  X,  dissenting. 

as  here  used,  is  a  general  temu  The  learned  Judge  could 
not  have  intended  to  say  the  party  having  a  perfect  1^1 
title,  because  if  he  was  obliged  to  establish  that,  for  the  pur- 
pose of  availing  himself  of  the  estoppel,  he  could  recover 
without  the  aid  of  the  estoppel,  and  there  would  be  no  neces- 
sity for  relying  upon  it  He  evidently  meant  to  be  under- 
stood as  saying,  that  a  party  claiming  to  own  land  finding 
another  in  possession  who  agrees  to  hold  under  him.  So  in 
the  case  of  an  agreement  to  purchase,  in  which  the  estoppel 
stands  upon  precisely  the  sam6  principles  as  between  land- 
lord and  tenant,  a  party,  although  in  possession  at  the  time 
of  making  the  agreement,  in  an  action  to  recover  the  land,  i: 
estopped  jfrom  denying  the  title  of  his  vendor.  So  held  in 
Jackson  v.  Ayres,  14  Johns.  225,  The  Court  say:  "This 
agreement  to  purchase  was  an  acknowledgment  of  the  title 
of  Brown,  and  would  estop  the  defendant  from  setting  up  an 
outstanding  title.  The  defendant  being  in  possession,  when 
tiie  agreement  was  entered  into,  could  make  no  difference. 
He  was  in  as  a  mere  naked  possessor,  and  must  be  considered 
in  the  same  light  as  if  he  had  entered  under  the  agreement" 
The  same  was  held  in  Jackson  v.  Smith,  7  Cow.  71^-20, 
unless  the  agreement  could  be  shown  to  be  a  cover  for  usury, 
and  therefore  void*  The  exception  referred  to,  so  far  as  mv 
examination  goes,  is  limited  to  cases  where  the  party  in  pos- 
session has  been  induced  to  take  a  lease  by  force,  fraud, 
misrepresentation  or  mistake.  I  have  not  found  a  case 
where  the  defendant  who  has  taken  a  lease,  or  acknowledged 
the  title  of  his  landlord,  by  paying  rent,  or  otherwise,  while 
in  possession,  has  been  allowed  to  dispute  the  tide  of  the 
landlord,  which  has  not  embraced  some  one  or  more  of  these 
elements,  and  stress  has  been  laid  upon  the  fact  by  the  Court 
in  deciding  Uie  several  cases.  Thus  in  HamiUon  r.  Marsdon, 
6  Binney,  45,  one  Magee  was  in  possession  under  one  Brown, 
and  plaintiff,  Hamilton,  came  with  two  men  armed  wich 
guns  and  threatened  to  drive  Magee  off  unless  he  would 
take  a  lease  from  him,  and,  in  consequenoe^  he  did  take  a 
leaise.     The  party  daiming  under  Magee  waa  permitted  to 
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dispute  Hamilton's  titia  Mr.  Chief  Juatioe  Tilghman  sajB: 
**  If  the  plaintiff  were  permitted  to  avail  himself  of  it  in  the 
present  instance^  it  would  be  suffering  him  to  defeat  Brown's 
title  merely  bj  his  own  outrageous  conduct  This  case,  there- 
fore, forms  an  exception  to  the  general  rule,  which  is  founded 
on  the  presumption  of  the  lease  being  taken  without  fraud, 
force  or  illegal  behayior  on  the  part  of  the  lessor.''  (4:7.) 
So  also  in  Brown  v.  Dysinger,  1  Bawle,  409.  One,  Brown, 
bring  then  dangerouslj  ill  with  consumption,  of  which  he  soon 
after  died,  and  in  the  possession  of  the  premises,  in  that  con* 
diticm  took  a  lease  from  one  Walker,  under  threats  of  being 
turned  out  if  he  did  not  The  Court  holds  that  the  landlord's 
title  was  properly  attacked,  on  the  ground  that  '^  a  tenant  may 
impeach  his  landlord's  title,  if  induced  to  take  a  lease  by  mis- 
representation and  fraud,"  and  the  like.  (415.)  So  in  MiJr 
ler  y.  McBrier,  14  S.  &  R  886,  where  the  Court  below,  on  the 
ground  that  a  tenant  cannot  disputo  the  title  of  his  landlord* 
refused  to  allow  the  defendant  to  introduce  evidence  to  show 
that  an  instrument  claimed  to  be  a  lease  was  executed  by  a 
party  in  possession  upon  fraudulent  representations,  the  Court 
on  appeal  say:  ^'A  tenant  may  impeach  his  landlord's  title 
whenever  he  can  show  that  he  was  induced  to  accept  of  a  lease 
by  misrepresentation  and  fraud;  and  the  exhibition  of  a  title 
founded  in  forgery  to  induce  a  person  already  in  possession 
to  accept  a  lease,  is  an  act  whose  character  is  too  unequivocal 
to  be  doubted.  The  evidence,  therefore,  was  admissible  to 
show  that  the  agreement  was  procured  by  imposition  and 
deceit"  (385.)  (See  al8o5M;i/<  v.  Deor^,  11  Vt  825;  iScfcutts 
V.  Elliot,  11  Humph.  186.)  The  English  cases,  also,  so  far 
as  they  have  fallen  under  my  observation,  all  involve  the  ele* 
ment  of  fraud,  misrepresentation  or  mistake  as  to  the  title  of 
the  lessor  at  the  time  of  taking  the  lease,  or  attorning.  And 
this  element  is  particularly  stated  in  the  opinion  of  the  Judges. 
Thus  in  Oraven^  v.  Woodhotise,  1  Bing.  42,  Mr.  Justice  Park 
says:  ^^  When  it  (rent)  has  been  paid  under  a  misrepresentar 
tion,  tha  tenant  is  not  estopped  from  resisting  further  payment 
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after  disooveiy  of  the  mistake.'*  So  in  Qregory  y.  Doige,  8 
Bing.  475:  '*The  Court  was  dearly  of  opinion  that  the 
plaintiff,  having  oome  into  possession  under  a  former  owner, 
and  haying  entered  into  this  agreement  in  ignoran.ce  of  the 
defect  in  defendant's  title,  might  now  show  that  defendant 
was  not  lus  landlord."  Mr.  Justice  Butler,  in  Williams  y. 
Bartholomew^  is  thus  quoted  by  the  Court:  ''If  the  tenant 
could  haye  proved  that  his  attornment  proceeded  on  the  mis- 
representation of  him  who  claimed  as  remainder  man,  he 
might  have  proved  that  another  was  still  alive  and  entitled." 
(475.)  Dae  v.  Brown,  7  Ad.  &  El.  449,  turned  upon  misrep- 
resentation and  fraud,  and  Rogers  v.  Pitcher,  6  Taunt  207-8, 
upon  misapprehension  and  mistake  of  facts.  And  in  Cornish 
v.  Searell,  8  B.  &  Cw  471,  the  only  authority  dted  to  the 
point  in  the  opinion  of  my  associates  was  a  case  of  mistake, 
and  in  that  very  case  the  exception  is  properly  stated  and 
limited.  Mr.  Justice  Bayly  says:  ''  It  has  been  said  that  the 
defendant,  having  agreed  to  become  tenant  to  the  plaintiffs, 
can  dispute  their  title.  If  the  defendant  had  received  posses- 
sion from  them,  he  could  not  have  disputed  their  title.  In 
Bbgers  v.  Pitcher,  and  Ortwenor  v.  Woodhouse,  the  distinction 
is  pointed  out  between  the  case  where  a  person  has  actually 
received  possession  from  one  who  has  no  title,  and  the  case 
where  he  has  merely  attorned  by  mistake  to  one  who  has  no 
title.  In  the  former  case  the  tenant  cannot  (except  under 
very  special  circumstances)  dispute  the  title;  in  the  latter  he 
may."  (475.)  Washburn  states  the  rule  thus:  "The  tenant 
cannot  set  up  a  title  adverse  to  the  lessor's,  either  in  himself 
or  a  third  party,  inconsistent  with  the  lessor's  right  to  grant 
the  original  lease,  even  though  *  *  *  the  lessee  was  in 
possession  when  he  accepted  the  lease."  (1  Wash.  Real  Prop., 
858-9,  par.  4.)  The  exceptions  are  stated  in  the  paragraphs 
immediately  following. 

Upon  these  authorities  I  am  satisfied  that  a  party  in  posses- 
sion, who  takes  a  lease,  is  estopped  from  disputing  the 
lessor's  title,  unless  he  has  been  induced  to  take  the  lease  by 
force,  frau(^  misrepresentation  or  some  mistake  induced  by 
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the  leeaor,  and  that  the  eoEceptioa  is  too  broadly  stated  in  the 
qpinion  of  my  associatea. 

In  my  judgment^  the  proviaii^ui  of  aeetton  one  hundred 
eighty  of  ^e  Practice  Act,  as  amended  in  1866,  are  salutary. 
So  far  as  my  observation  extends,  the  points  upon  which  judg- 
ments were  formerly  reversed  on  the  ground  of  insufficiency 
of  or  defects  in  findings,  were  such  as  were  not  litigated  in 
the  Court  below,  or  were  merely  formal,  and,  in  preparing 
the  findings,  the  attention  of  the  Court  or  counsel  was  not 
drawn  to  them,  and  consequently  they  were  overlooked  and 
omitted  The  defect  was  not  discovered  till  too  late  to 
remedy  it,  when  it  was  brought  to  the  attention  of  the  party 
succeeding,  for  the  first  time,  as  a  point  for  the  reversal  of 
the  judgment  on  appeaL 

It  will  be  seen  by  reference  to  section  one  hundred  eighty, 
as  amended,  that  a  party  is  not  entitled  to  a  written  finding 
as  a  matter  of  right  unless,  ^^  at  the  time  of  the  submission  of 
the  cause,"  he  shall  have  ^^  requested  a  finding,  in  writing, 
and  had  such  request  entered  in  the  minutes  of  the  Court" 
I  concur  in  the  suggestion  that  when  such  request  is  made, 
it  would  be  the  better  practice  to  require  the  counsel  on  each 
side  to  present  the  points  arising  under  the  issues  and  evi- 
dence, upon  which  they  desire  findings,  before  the  finding  is 
drawn  up,  and  then  to  make  a  finding  on  all  such  points. 
This  would  doubtless  be  advantageous  and  save  much  trou- 
ble in  passing  on  exceptions  for  defects.  When  findings  are 
drawn  by  counsel,  I  think,  also,  that  the  Court,  before  sign- 
ing and  filing,  should  always  submit  them  to  the  opposite 
counsel  for  their  suggestions. 


a  p.  BLUDWORTH  v.  GEORGE  P.  LAKR     (No.  1.) 

QiAm  Qv  Lakd  bt  Conobbss  to  THfl  Stati. —  Tbe  State,  bj  tbe  Act  of  Con* 
gresa,  received  a  preeent  grant  of  Atc  bnndred  thousand  acrei  of  land,  to  ba 
ielectcd  ont  of  inch  lands  as  wera  open  thereto,  la  audi  manaer  aa  the  State 
hf  her  ]>cl8latiire  shonld  direct. 
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MwwacT  ov  Location  or  Land  bt  tbs  Statb. —  Wben  the  wlectlon   and  lo- 
cation are  once  made  punnant  to  tbe  legal  directions,  of  lands  subject 
thereto,  the  general  gift  of  quantity  to  the  State  becomes  a  imrticnlar  gift  of 
the  speelfle  lands  located,  yestlng  In  her  a  perfect  tltto  to  the  sams^  which 
title  passes  bj  her  patent 
BrFBCT  07  IssDiNG  AND  LocATiNO  Statb  Land  Waebant. —  When  the  Stato 
Issues  her  land  warrant  and  recelTe^  the  sum  of  money  required  to  be  paid 
therefor,  she  thereby  aells  the  amount  of  land  specified  In  the  warrant  oat- 
of  the  five  hundred  thousand  acres  granted  by  the  Act  of  Congress,  and 
authorizes  the  holder,  as  her  agent,  to  locate  the  same  upon  any  vacant 
lands  belonging  to  the  United  States  subject  to  such  location.    When  this 
location  Is  made,  the  locator  thenceforth  becomes  the  owner  of  the  entlzw 
beneficial  Interest  In  the  particular  tract  of  land  selected,  and  until  the  is- 
suing of  the  patent  the  State  holds  the  .egai  title  In  trust  for  the  locator 
who  has  become  the  purchaser. 
tDBM. —  Where  8.  made  a  Talid  location  of  such  a  land  warrant  on  a  oertatn 
three  hundred  and  twenty  acre  tract  of  land,  which  was  subject  to  such 
location,  he  thereby  became  the  owner  of  the  entire  beneficial  estate  therein, 
and  thereafter  the  State,  until  a  patent  issued,  held  the  legal  title  In  trust 
for  him. 
BrracT  ov  Contbtanci  ow  his  Intsrist  bt  Locatob  of  Land  Waxbant.^ 
Where  S.,  after  such  location  of  his  warrant,  and  before  the  issue  of  patent 
ftom  the  State  to  him,  couTeyed  all  his  right,  title,  and  Interest  in  the 
located  land,  he  thereby  not  only  couTeyed  his  beneficial  Interest  in  the  land, 
but  his  right  to  a  conveyance  of  the  legal  tltla. 
Whbn  Patbnt  Issued  to  Onb  not  Holding  thb  Beneficial  Bstatb. —  Where 
8.,  who  located  such  warrant  and  had  conveyed  all  his  interest  in  the  lo- 
cated land  to  H.,  and  afterwards  procured  the  patent  to  the  same  from  the 
State,  he  thereby  acquired  no  new  interest  in  the  land  of  an  adverse  char> 
acter,  subsequent  to  his  conveyance  to  H.,  but  after  the  patent  he  held  the 
naked  legal  title  in  trust  for  H. 
Idbu. —  In  such  a  case  the  law  raises  a  trust  In  favor  of  the  party  holdlns 
the  beneficial  estate,  which  a  Court  of  equity  will  enforce,  and  this  whether 
S.  intended  to  commit  a  fraud  in  proenring  the  patent  or  not. 
lOBif. —  The  failure  of  the  holder  of  the  beneficial  estate  to  appear  before  the 
Beglstar  of  the  State  Land  Ofllce  and  contest  &'s  right  te  a  patent,  did  not 
conclude  him. 
HoBTOAGB  OF  LANDS. — A  mortgage,  under  our  statute,  is  not  a  conveyance  of 
lands,  nor  does  the  mortgagee  take  any  estate  in  the  land  mortgaged.    He 
has  a  lien  upon  it  simply  for  the  security  of  his  demand,  which  can  onlj 
be  enforced  by  a  Judgment  for  the  sale  of  the  property  mortgaged,  and  m. 
sale  in  pursuance  of  the  Judgment 
Who  Affected  bt  a  Fobeclosdbb. — The  title  of  the  grantee  of  mortgaged 
property  Is  not  affected  by  a  foreclosure  and  sale.  In  a  suit  commenced  after 
the  conveyance  by  the  mortgagor,  unless  the  grantee  is  made  a  party  to  the 
suit 
IDxpbnses  of  Patent. —  Wbere  S.  incurred  necessary  expense  in  procuring  a 
patent  of  land  to  which  H.  was  at  the  time  entitled,  a  Court  of  equity,  when 
enforcing  a  trust  as  to  the  title  so  acquired  In  favor  of  H.  and  against  S., 
will,  as  a  condition,  adjudge  H.  to  repay  to  8.  such  expense ;  and  If  H.  was 
entitled  to  a  part  of  said  lands  only,  then  ta  repay  a  proportionate  share  ot 
such  I 
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Appkax  from  the  Diatrict  Oourt,  Fifth  Judicial  District  San 
Joaquin  County. 

The  defendant  bad  judgment  in  the  Court  beloiw,  but  the 
Court  dismissed  defendant's  oross-complaint  The  defendant 
appealed,  and  assigned  that  the  Court  erred  in  dismissing 
defendant's  cross-complaint  for  equitable  relief. 

The  other  facts  are  stated  in  the  opinion  of  tibe  Ooort 

P.  O.  WiggifUan,  and  /.  H.  Budd,  for  Appellant,  argued 
the  several  propositions  of  law  affirmed  in  the  opinion  of 
this  Court  on  this  appeal,  citing  the  Act  of  Congress  of  Sep- 
tember 4th,  1841,  granting  lands  to  the  State  of  California; 
DoU  V.  Meador,  16  CaL  322 ;  Circular  of  Oeneral  Land  Office 
of  August  6th,  1867  —  division  10  of  Circular;  Wood's  Dig. 
745 ;  Last  clause  of  Sec  4,  Ch.  CCCXIII,  Stats.  1859;  Sees. 
3  and  4  of  the  Act  of  Hay  4th,  1852  (Cal.  Stats.  1852) ; 
Adam's  Equity,  American  notes,  4th  Ed.,  p.  163^  (origixial  p. 
86,)  note  1;  Wilson  7.  CQ9tro,  81  CaL  420. 

John  B.  HaU,  and  W.  8.  Montgomery,  for  Bespondent 

The  judgment  of  dismissal  of  appellant's  cross-bill  for 
equitable  relief  should  be  affirmed. 

The  Raster  of  the  State  Land  Office  was  not  permitted 
to  issue  the  certificate  of  the  applicant's  right  to  a  patent  until 
satisfactory  evidence  is  presented  of  these  two  essential  facts^ 
to  wit: 

Ist  That  the  required  public  notice  has  been  given. 

2d.  That  the  applicant  is  the  person  really  entitled. 

This  proof  was  submitted.  Under  this  notice  the  defend- 
ant was  at  liberty  —  if,  as  he  asserts,  "  the  plaintiff  was  not 
entitled  to  a  patent  to  himself  alone  " —  to  appear  and  to  con- 
test the  application  therefor.  (Session  Laws,  1859,  Ch. 
CCCXIII,  p.  388;  Session  Laws,  1864,  Ch.  CCCXCVII,  p. 
598.) 

In  the  absence  of  actual  fraud,  the  defendant  —  having  had 
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the  right  and  the  opportunity  of  setting  up  his  claim  before 
the  Eegister  —  is  precluded  by  reason  thereof  from  the  right 
to  relief  in  equity,  as  sought  by  this  biU. 

By  subdivision  third  of  section  two  of  the  Act  of  April 
16th,  1859,  (Sessi(»i  Laws,  1869,  Ch.  CCCXIII,  p.  338,)  after 
notice,  all  persons  holding  adversely  may  appear  and  contest 
the  applicant's  claim  for  the  patent. 

The  publication  of  the  notice  was  equivalent^  as  in  many 
analogous  judicial  or  quasi-judicial  proceedings,  to  service  of 
summons,  and  thereby  the  Register's  jurisdiction  attached, 
to  hear  and  determine  the  question  of  the  title  to  the  patent, 
and  the  person  in  whom  that  patent  was. 

The  applicant  in  this  proceeding  takes  the  character  of  a 
plaintiff,  and  all  adverse  claimants  affected  by  the  notice 
become  defendants.  The  decision  of  the  officer  of  original 
jurisdiction  is  not  final,  but  for  a  final  determination,  where 
the  state  of  the  case  demands  it^  the  whole  subject  and  par- 
ties are  sent,  with  the  case  stated  by  the  Begister,  to  the 
proper  District  Courts  whose  judgment  then  operates  as  man- 
datory to  that  officer.  (Session  Laws,  1863,  Ch.  CCCXCVIL 
Sec  27.) 

A  contest  for  the  ''evidence  of  title"  to  lands  sold  by  the 
State  must  reach  the  District  Court  by  way  of  the  State 
Land  Office,  as  prescribed  in  that  Act 

The  defendant  did  not  choose  to  follow  these  provisions, 
which  would  have  afforded  him  his  day  in  Court;  he  has, 
therefore,  neglected  to  lay  a  proper  foundation  for  a  suit  in 
chancery.  His  omission  in  this  respect  should  be  held  tanta- 
mount to  a  declaration  of  non-claim  and  acknowledgment  of 
the  validity  of  the  plaintiff's  right  to  the  l^al  title  for  every 
part  of  the  patented  premises. 

All  the  conveyances  subsequent  to  the  location  by  SneD- 
ing,  (except  the  mortgage  from  Hall  to  the  plaintiff,  of 
January  8d,  1861,  and  the  deed  from  Hall  and  others  to  the 
defendant,  of  December  3d,  1861,)  were,  in  terms,  and  in 
legal  effect,  either  deeds  of  quitclaim  or  of  the  grantor's 
present  interest.     The  operative  words  in  the  deed  of  the 
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plaintiff  to  Hall,  tvIio  is  the  defendant's  grantor,  are  **  granted, 
bargained,  sold,  remised,  and  qnitclaimed,  all  the  right,  title, 
and  interest,"  and  this  is  true  of  the  other  conveyances  with 
the  above  exceptions.  (See  Oee  ▼•  Moore,  14  CaL  472; 
Clark  V.  Baker,  14  CaL  12;  KimbaU  ▼.  Semple,  25  OaL  440; 
Fouchard  T.  Crow,  20  CaL  ISO;  Morrison  ▼.  Wilson,  80  CaL 
344.) 

A  conveyance  pnrporting  only  to  transfer  '*  the  ri^t,  title, 
and  interest^"  will  not  operate,  either  at  the  common  law,  or 
under  the  thirty-third  section  of  our  Act  concerning  convey- 
ances, to  vest  in  the  grantor  a  title  or  interest  subsequently 
acquired  by  the  grantor,  even  though  there  is  a  covenant  of 
warranty  contained  in  the  conveyance.  (See  cases  last  above 
cited;  also,  Jackson  v.  McCracken,  14  Johns.  193;  San 
Francisco  v.  Lawton,  18  CaL  465;  Franklin  v.  Dorland,  28 
Oal.  175.) 

The  defendant  has  not  offered  to  do  equity,  in  these 
respects,  to  wit :  First  —  He  has  not  proposed  to  contribute  a 
part  of  the  outlay  made  by  plaintiff  or  his  assignor,  for  the 
purchase  of  the  warrant,  and  the  expense  of  location,  and 
obtaining  the  patent,  proportioned  to  the  land  to  which  be 
claimed  the  title,  thereby  conveyed.  Second  —  He  has  not 
offered  to  redeem  the  entire  premises  in  suit,  or  any  part 
thereof,  from  the  sale  under  the  Hall  mortgage,  or  to  waive 
or  surrender  his  equity  of  redemption.  The  mtoim,  that 
equality  Js  equity,  iUustrates  the  first  specification,  and  denies 
admission  to  the  benefits  without  bearing  rateably  the  burdens 
of  the  patent 


By  the  Court,  Sawyxb,  J.: 

This  is  an  action  to  recover  land.  The  defendant,  after 
denying  the  all^ations  of  the  complaint,  sets  up  an  equitable 
title  in  himself  to  a  portion  of  the  land  claimed,  and  by  way 
of  counter  claim,  aaks  that  the  plaintiff  be  adjudged  to  convey 
the  legal  title. 
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In  September^  185S^  after  the  lands  herein  mentioned  had 
been  surveyed  by  the  United  States,  and  the  plats  filed,  one 
Snelling  located  State  School  Land  Warrant  Kiunber  One 
Hundred  Ninety-Eight  on  a  tract  of  three  hundred  and 
twenty  acres,  embracing  a  portion  of  the  land  in  dispute.  In 
January,  1867,  said  Snelling  conveyed  ''all  his  right,  title 
and  interest''  in  said  lands  to  plaintifiF,  Bludworth,  and  one 
Benjamin  H.  Moore.  In  August,  1857,  said  plaintifE,  Blud- 
worth, conveyed  his  ''ri^t,  title  and  interest''  therein  to 
Euffin  A.  Moore.  In  March,  1858,  defendant,  Lake,  mtder 
a  purchase  from  said  R.  A.  and  B.  BE*  Moore,  wiio  ware  then 
in  possession,  for  a  sum  of  money  then  paid,  with  the  knowl- 
edge and  consent  of  said  Moores,  entered  upon  the  land  in 
controversy,  which  was  at  the  time  unindosed  and  imim- 
proved,  and  erected  on  it  a  wheelwright  shop  and  a  stabla 
Subsequently,  in  1861,  additions  to  the  buildings  were  erected, 
and  the  defendant  moved  upon  the. land  and  resided  there 
with  his  family.  The  wheelwright  shop  and  stable  were 
used  by  defendant  for  their  appropriate  purposes  from  the 
time  they  were  put  upon  the  premises  till  the  date  of  this 
suit  But  no  part  of  die  premises  in  dispute  was  inclosed  by 
defendant  till  1862,  and  the  contract  of  sale  was  not  put  in 
writing  by  the  parties,  and  no  deed  was  ever  executed  by  the 
Moores.  The  value  of  the  improvements  thus  put  upon  the 
premises  is  three  thousand  dollars.  On  the  29Ui  of  Novem- 
ber, 1858,  and  ^^ile  the  defendant  was  in  the  occupation  of 
the  land  in  the  manner  aforesaid,  said  RufGn  A.  Moore 
reconveyed  all  his  ^^  right,  title  and  interest "  in  the  whole  of 
the  said  three  hundred  and  twenty  acre  tract  to  plaintiff, 
Bludworth.  In  1859  Francis  B.  Snelling,  through  a  fore- 
closure of  a  mortgage  and  sale  Aerennder,  acquired  the 
interest  of  B.  H.  Moore  in  said  entire  tract,  and  on  the  third 
day  of  January,  1861,  said  Francis  B.  Snelling,  by  one  Fitz 
Hugh,  his  attorney  in  fact,  executed  an  instrument  purport- 
ing to  be  a  conveyance  of  all  his  right,  title  and  interest  in 
said  tract  to  said  plaintiff,  Bludworth,  under  whidi  two  seve- 
ral conveyances  from  Buffin  A.  Moore  and  F.  B.  Snelling^ 
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said  plaintiff  daimed  to  hold  tke  entire  intarett  in  said  tract 
On  the  same  day,  Jannary  8d,  1861,  said  plaintiff,  Blndwortfa, 
eonveyed  all  his  right^  title  and  interest  in  said  traet  to  one 
Joshua  H.  Hall.  HcQl,  on  the  same  day,  mortgaged  back  to 
Blndworth.  These  several  conveyances  described  the  land 
by  metes  and  bomidB,  and,  also,  as  the  same  located  by 
School  Land  Warrant  Nmnber  One  Hundred  Ninety-Eig^t 
On  the  third  day  of  December,  1861,  said  Hall  quitclaimed 
to  defendant,  Li^e,  all  that  portion  of  said  tract  now  in  con« 
troversy.  I^bus,  all  the  title  and  interest  acquired  by  said 
Bludworth  in  the  premises  in  dispute  by  said  several  convey 
ances,  became  vested  in  defendant,  Lake,  subject,  only,  to 
the  said  mortgage  from  Hall  to  Bludworth.  In  1862  plain- 
tiff, Bludworth,  foreclosed  Hall's  said  mortgage,  purchased 
in  the  premises  under  the  judgment^  and  in  due  time 
received  the  Sheriff's  deed;  but  he  did  not  make  defendant. 
Lake,  a  party  to  the  suit,  and  his  interest  was  in  no  way 
affected  by  the  judgment  and  sale  in  the  action  for  fore- 
closure. All  the  deeds  before  mentioned  were  duly  recorded 
about  the  time  of  their  respective  dates. 

The  plaintiff  afterwards  applied  to  the  Begister  of  the  State 
Land  Of5ce  for  a  patent,  in  pursuance  of  said  location  under 
said  Warrant  Number  One  Hundred  Ninety-Eight  Upon 
presenting  to  the  Hegister  the  evidence  of  title,  so  far  as  was 
necessary  to  show  that  the  interest  acquired  by  Snelling,  by 
virtue  of  said  location,  had  vested  in  him,  he  received  the 
Register's  certificate  for  a  patent  in  August,  1864,  and  in 
September  following,  a  patent  from  the  State,  duly  issued  to 
plaintiff,  Bludworth,  in  pursuance  of  said  location  and  certi- 
ficate, embracing  the  portion  of  the  premises  in  controversy 
aforesaid. 

The  State,  by  the  Act  of  Congress,  received  a  present 
grant  of  five  hundred  thousand  acres  of  land,  to  be  selected 
out  of  such  lands  as  were  open  to  selection,  in  such  manner 
as  the  State,  by  its  Legislature,  should  direct  '^  When  the 
selection  and  location  are  once  made,  pursuant  to  the  direc- 
tions, ot  lands  not  reserved,  but  subject  to  location,  the  gen- 
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eral  gift  of  quantity  becomes  a  particular  gift  of  the  speoifio 
landB  located,  vesting  in  her  a  perfect  and  absolute  title  to 
the  same;  and  that  title  passes  by  her  patent''  (DoUi, 
Meador,  16  CaL  820;  Megerle  r.  Ashe,  27  OaL  828;  MegerU 
T.  Ashs,  ante,  74.)  When  the  State  issued  Warrant  Num- 
ber One  Hundred  Ninety-Eight,  and  received  the  sum  of 
money  required  to  be  paid  ^erefor,  it  sold  three  hundred 
twenty  of  the  five  hundred  thousand  acres  granted  to  the 
State  by  the  Act  of  Congress,  and  authorized  the  holder,  as 
the  agent  of  the  State,  to  locate  it  for  his  own  benefit,  upon 
any  vacant  and  unappropriated  land  belonging  to  the  United 
States,  and  subject  to  such  location.  The  purchase  was  made, 
the  consideration  money  paid  by  the  purchaser  and  received 
by  the  State,  and  the  warrant  authorizing  the  location  deliv- 
ered*  Henceforth  the  purchaser  became  the  owner  of  the 
entire  beneficial  interest  in  that  quantity  of  land.  As  soon 
as  a  valid  location  of  the  warrant  was  made,  the  ri^t 
attached  to  the  specific  tract  of  land  selected,  and  the  legal 
title  at  once  vested  in  the  State  of  California,  but  for  the 
benefit  of  the  holder  of  the  warrant  located.  The  purchase 
from  the  State  had  already  been  made,  and  the  land  paid  for. 
The  State  simply  held  the  legal  title,  only,  without  any  bene- 
ficial interest  whatever,  with  authority  in  the  State  offioen 
to  execute  a  patent  to  the  benefidary — the  real  party  in 
interest  The  State  held  the  legal  title  in  trust,  only,  for  the 
purchaser  till  the  patent  should  issuer  (People  v.  Shearer,  30 
Cal.  648.)  When  Snelling,  in  this  instance,  made  a  valid 
location  of  Warrant  Number  One  Hundred  Ninety-Eight,  he 
became  the  owner  of  the  entire  beneficial  estate,  and  the 
State  held  the  legal  title  in  trust  for  him.  Snelling  was 
entitled  to  a  conveyance  of  the  legal  title.  When  he  con- 
veyed all  his  right,  title  and  interest  in  the  land,  he  not  only 
conveyed,  his  beneficial  interest,  but  his  ri^t  to  a  conveyance 
of  the  legal  title.  The  latter  necessarily  goes  with  the 
former.  It  is  a  part  of  the  interest  held  at  the  time  of  his 
conveyance.  The  patent  was  finally  issued  to  give  effect  to 
the  right  before  acquired,  and  Bludworth  took  the  l^gal  title 
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charged  with  the  trust  in  favor  of  the  grantees  of  Snelling; 
By  the  patent  plaintiff  acquired  no  new  interest  of  an  adverse 
character  subsequent  to  his  conveyance  to  Hall,  and  the  fact 
that  said  conveyance  was  only  of  his  right,  title  ant  interest, 
instead  of  a  bargain  and  sale  of  the  land,  cannot  affect  the 
question.  The  authorities  cited  by  respondent  to  this  point 
are,  therefore,  inapplicable.  As  to  that  portion  of  the  land 
in  dispute  embraced  in  plaintiff's  patent,  the  plaintiff  had  no 
beneficial  interest  in  it  He  only  holds  the  naked  legal  title 
in  trust  for  the  defendant,  and  whether  or  not  he  intended  to 
perpetrate  a  fraud  in  taking  the  title  does  not  affect  the 
question.  He  has  obtained  a  title  which  it  is  inequitable  for 
him  to  hold.  The  case  of  Salmon  v.  Symonds,  80  CaL  306,  is 
in  point  We  there  said :  **  8o  far,  then,  as  the  patent  vested 
the  legal  title  in  them,  to  that  extent  they  had  no  right  to  it, 
and  they  must  be  deemed  to  hold  it  in  trust  for  the  benefit 
of  the  real  parties  in  iliterest  The  law  in  such  cases  raises 
a  trust  in  favor  of  the  party  entitled.  Whether  the  title  was 
thus  taken  by  parties  confessedly  having  no  interest  in  that 
part  of  the  land  as  a  matter  of  convenience,  ♦  *  ♦  which 
seems  to  have  been  the  case,  or  for  any  other  reason,  it  is 
inequitable  that  they  should  avail  themselves  of  their  own 
act,  in  thus  procuring  the  legal  title,  to  appropriate  the  lands 
to  their  own  use.  In  such  cases  a  Court  of  equity  will  con- 
trol the  operation  of  the  legal  title  for  the  benefit  of  the  cestui 
que  trust.^^  (lb.  806-7;  see  cases  cited;  also  Wikon  v.  Castro, 
81  CaL  420;  and  Ad.  Eq.,  Am.  M.,  86,  N.  1.) 

The  faflure  of  the  defendant  to  appear  before  the  Begister 
of  the  Land  Office  and  contest  the  plaintiff's  right  to  a  patent 
did  not  conclude  him.  The  plaintiff  owned  nearly  all  of  the 
tract  patented,  and  to  the  extent  of  his  ownership,  at  least, 
he  was  entitled  to  a  patent  We  know  of  no  provision  of  the 
statute  requiring  defendant  to  litigate  with  plaintiff  his  claim 
to  the  small  fraction  in  dispute  before  the  Begister,  under 
penalty  of  losing  his  interest  in  the  land  upon  f  ailiire  to  do  so. 
Nor  do  we  know  of  any  provision  authorizing  the  Eegister  to 
divide  up  the  tract  located  under  a  warrant,  and  issue  sepa- 
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rate  patents  to  each  purchaser  of  a  fraction  of  the  land  from 
the  locator  subsequent  to  the  location,  and  prior  to  the  issuing 
oi  the  patent. 

It  has  been  settled  by  numerous  dedaions,  that,  undor  om 
system,  a  mortgage  is  not  a  conveyance  of  the  land.  Tlie 
mortgagee  tal^es  no  estate  in  the  land  mortgaged.  He  8im< 
ply  has  a  lien  upon  it  for  the  security  of  his  demand,  whioh 
can  only  be  enforced  by  a  judgment  for  a  sale  of  the  property 
mortgaged,  and  a  sale  in  pursuance  of  the  judgment  (if(^ 
Millan  v.  Richards,  9  CaL,  411,  and  numerous  subsequent 
cases.)  It  is  also  equally  well  settled,  that  the  title  of  the 
grantee  of  mortgaged  premises,  is  not  affected  by  a  fore- 
closure and  sale,  in  a  suit  commenced  after  the  conveyance 
by  the  mortgagor,  unless  the  grantee  is  made  a  party  to  the 
suit  {Carpentier  v.  Williamson,  25  CaL,  161,  and  cases  cited.) 
Defendant  was  not  a  party  to  the  foreclosure  suit  against 
Hall,  and  his  interest  was  in  no  way  afiected  by  the  judgment 
and  sale  in  that  case.  The  facts  presented  by  the  record  give 
the  plaintiff  no  equity  to  hold  the  legal  title  till  defendant  pays 
off  the  mortgage.  He  is  under  no  personal  obligation  to  pay. 
If  plaintiff  has  any  rights  remaining  under  the  mortgage,  it 
is  simply  because  he  has  a  lien  by  virtue  of  the  mortgage, 
without  any  personal  responsibility  on  the  part  of  the  defend- 
ant; and  his  remedy  is  only  such  as  he  acquired  under  the 
law  of  the  land  by  virtue  of  the  mortgage  contract. 

We  think  the  defendant  equitably  entitled  to  a  conveyance 
of  the  title  acquired  by  plaintiff  under  his  patent  from  the 
State  to  so  much  of  the  land  in  controveny  as  is  embraced  in 
said  patent. 

The  warrant  was  located  long  before  defendant  purchased. 
There  is,  therefore,  no  expense  of  procuring  and  locating  war- 
rant to  be  charged  to  him.  It  does  not  appear  that  any  ex- 
pense accrued  in  the  issuing  of  the  patent.  If  there  was  any, 
defendant  should  be  charged  with  a  proportionate  part  of  such 
expense.  The  fact*  that  no  offer  to  pay  his  portion  of  such 
expense  is  made  in  the  answer,  is  no  obstacle  to  granting  the 
affirmative  relief  sought  in  the  answer.     No  such  question 
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appears  to  have  been  made  in  the  Court  below.    The  defend- 
ant's right  to  the  land  was  the  question  litigated. 

Ordered,  that  so  much  of  the  judgment  as  dismisses  defend- 
ant's counter  claim  for  affirmative  equitable  relief  be  reversed ; 
and  that  the  District  Gourt  be  directed  to  enter  judgment  in 
favor  of  defendant^  that  the  plaintiff,  upon  payment  by  de- 
fendant <rf  his  proper  portion  of  any  cost  accruing  for  the 
issuing  of  the  patent  in  pursuance  of  the  location  of  School 
Land  Warrant  One  Hundred  Ninety-Eight,  mentioned  in  the 
agreed  statement  of  facts  contained  in  the  transcript,  said  por- 
tion to  be  ascertained  by  the  Court,  convey  to  the  defendant  by 
good  and  sufficient  deed  of  conveyance  all  the  title  and  interest 
acquired  by  plaintiff  under  said  patent  to  that  portion  of  the 
land  in  dispute  embraced  in  said  patent^  and  defendant  to 
recover  his  costs  of  appeaL 

Mr.  Justice  Shaptes  did  not  express  an  opinion. 


a  F.  BLUDWORTH  v.  QEOEOE  P.  LAKE.  (No.  2.) 

Who  AwwrncTWD  bt  a  FoKacLoauBn. —  Tho  title  of  tho  granteo  of  mortgaged 
property  !•  not  affected  by  a  foredoaare  and  sale,  In  a  salt  commenced  after 
the  eonveyanco  bj  the  mortgagor,  nnleaa  tho  grantee  U  made  a  party  to 
tho  snlt. 


Appeat.  from  the  District  Cour^  I^th  Judicial  District^ 
San  Joaquin  County. 

The  facts  of  this  case  are  stated  in  the  opinion  of  this  Court 
in  the  last  preceding  cause  reported  between  the  same  part- 
tiesy  except  this,  to  wit:  All  that  portion  of  the  demanded 
premises  not  embraced  within  the  three  hundred  and  twenty 
acre  tract,  upon  which  School  Land  Warrant  No.  128  was 
located,  was  acquired  by  Snelling  from  one  Emanuel  Quives. 

J*  B.  Hall  and  Tf .  8.  Montgomery,  for  Appellant 

P.  0.  Wigginton,  and  J.  E.  Budd,  for  Bespondent; 
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By  the  CoDrt,  Sawteb,  J. ; 

This  case  was  reoently  before  us  on  defendant's  appeal  from 
the  portion  of  the  judgment  adverse  to  him,  and  the  facts  will 
be  found  stated  in  our  opinion  on  that  appeal 

The  present  appeal  is  by  plaintiff^  from  that  portion  of  the 
judgment  which  directs  that  plaintiff  take  nothing  by  reason  of 
his  action,  and  that  defendant  recover  his  oosts. 

As  to  that  portion  of  the  land  in  dispute  embraced  in  plain- 
tiff's patent  frcHn  the  State,  the  defendant  established  a  good 
equitable  defenoe,  for  reasons  stated  in  our  opinion  on  defend- 
ant's appeal. 

As  to  that  portion  of  the  land  in  dispute,  the  title  to  which 
was  derived  from  Quives,  plaintiff  has  no  title  subsequent  to 
his  conveyance  to  Hall,  and  Hall's  conveyance  to  defendant, 
except  that  derived  through  the  judgment  of  foreclosure  against 
Hall,  and  the  sale  thereunder.  Defendant  was  not  a  party  to 
that  suit^  and  his  title  was  in  no  way  affected  by  it  That 
portion  conveyed  to  Ruffin  A.  Moore  does  not  appear  to  have 
ever  been  reconveyed  to  plaintiff.  The  plaintiff,  therefore, 
shows  no  right  to  recov^  as  to  any  of  the  land  in  dispute^  and 
that  part  of  the  judgment  against  the  defendant,  and  from 
which  he  appeals,  is  correct  and  must  be  affinned. 

It  is  so  ordered. 

Kr.  Justice  Shapteb  did  not  eizpress  an  opinion. 


AITTONE  PETERgON  v.  P.  A.  HORNBLOWER,  Admct- 

I8TBATOB   OF   THIB   EbTATB   OF   HbETBT   TyrTf.T.1BB,    DsOKASID^ 

AND  CATHARINE  MILLER 


ICOBTOAOB    AND    lUlM    09    HOHMTIAD    UinWB    nOI    ACT   OV    1881.— Tbt 

•tend  Aet  of  1861,  proTldlng  that  **  the  homeflCeaS  •  •  •  g^O  aet  to 
•abject  to  forced  sale  on  execution,  or  any  other  flnal  proce«  tnm  a  Oovrt," 
etc.,  and  that  **  such  exemption  shall  not  extend  to  anj  meehaalc'a,  laborer^ 
«r  Tendor'e  Uea,  or  to  aaj  mortgage  lawfully  oMalaadL"  did  i 
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lemptlon  to  mortgagee  for  the  porehaee  monej,  bat  compreHended  all 

be  parties  might;  la  the  mode  pointed  oat  In  the  Act,  execute  for  aay 

e. 

Of  HouBSTiAD  UNDia  TBS  ACT  ov  18<I0. —  Undor  the  amendatory 

tetd  Act  of  1860,  a  homeetead  eoald  only  be  acquired  or  abandoned 

written  declaration  of  the  i^artlea,  and  no  mortgage  thereof,  to  aecore 

or  Indebtedneee,  waa  mild,  except  to  eecnre  the  pnrchaee  monej, 
?n,  If  the  mortgagor  were  married  and  the  wife  realded  In  thia  State, 
ess  the  mortgage  wae  executed  and  acknowledged  by  her. 
the  clanae  of  aectlon  two  of  the  Act  of  1892,  which  prorldee  that 
lenatloo,  aale,  conveyance,  mortgage,  or  other  Hen  of  or  upon  the 
sad  property  ehall  be  valid  or  effectual  for  any  pnrpoae  whatever, 
the  same  ehall  be  executed  by  the  owner  thereof,  and  be  executed 
cDowledjped  by  the  wife,**  etc.,  the  worda  *' mortgage  or  other  Hen,** 
criptlve  of  all  other  mortgagee  and  llena  than  thoee  enumerated  In 
It  clanae,  and  conserved  and  confirmed  the  right  of  voluntarily  alien- 
*  encumbering  the  homestead  by  a  compliance  with  the  rsqnlrements 
>d  in  the  Act,  as  to  the  mode  of  its  accomplishment 
r  HoMKSTBAO. —  The  husband  and  wife  are  not  restrained  by  the 
.»ad  Act  of  1882  from  mortgaging  or  otherwise  charging  the  home- 

secure  the  payment  of  a  loan ;  nor  la  a  sale  of  the  same,  In  paran- 
an  express  power  contained  In  the  mortgage  thereof,  or  a  Judgment 
oaure,  prohibited ;  nor  Is  a  voluntary  alienation  of  the  homestead  by 
jand  and  wife,  prohibited. 

c. —  The  phrase  "forced  sale,**  as  need  la  the  eleventh  Artlele, 
Hfteen,  of  the  Oonstltutlon,  which  provides  that  **the  Legislature 
>tect  by  law  from  forced  sale,  a  certain 'portion  of  the  homeetead 
r  property  of  all  heads  of  famUles,*'  and  were  used  In  the  several 

passed  In  pursuance  of  thIa  conatltutlonal  requirement,  la  not 
ooa  with  **  sale  on  execution,**  etc^  but  means  a  sale  against  the 
he  owner,  and  does  not  apply  where  the  owner  consents  directly  to 
or  does  so  Indirectly  by  consenting  to  or  dobig  those  acts  or  things 
ssarlly  or  usually  eventuate  In  a  aale,  aa.  Instance  —  a  sale  under  a 
Dtalned  In  a  mortgage  or  a  decree  of  forecloeure. 
.EADiNO  OM  Appbal. —  The  objection  that  the  complaint  Is  defec- 
use  It  Is  not  alleged  that  plalntUTa  claim  was  presented  to  the  ad- 
>r  for  allowance,  cannot  be  taken  for  the  first  tlOM  In  this  Court 
BOxzTTd —  Oolemom  T.  IToodfoerll^,  28  OaL  687. 


i 


from  the  District  Court,  Eleventh  Judicial  District 
County, 


an  aetion  to  foreclose  a  mortgage.  The  facts  are 
e  findings  of  the  District  Court  The  defendauts 
3nt  in  the  Court  below.  The  following  were  the 
fact  of  the  District  Court,  to  wit: 


i 
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'^  This  cause  having  been  submitted  to  the  Court  on  the  evi- 
dence,  the  Court  makes  the  following  findings: 

''  1st  That  on  the  6th  day  of  Aprils  A.  D.  1865,  Heniy 
Miller  executed  to  plaintiff  his  promissory  note  for  and  to 
secure  the  payment  of  a  loan  payable  one  year  after  date,  for 
the  sum  of  two  thousand  dollars.  That  at  the  same  time  of 
the  execution  of  the  note,  the  said  Miller  and  his  wife,  the 
defendant,  Catharine  Miller,  made,  executed,  and  delivered  to 
plaintiff  their  mortgage  deed  to  secure  the  payment  of  a  loan, 
of  the  certain  real  estate  described  in  the  complaint  That  the 
mortgage  was  properly  acknowledged  and  executed  in  every 
respect. 

**  2nd.  That  said  note  was  due  and  payable  at  the  time  of 
the  commencement  of  the  action,  and  ihere  was  due  to  plain- 
tiff the  sum  of  two  thousand  and  sixty  dollars  in  American 
gold  coin. 

"  3d.  That  on  the day  of ,  1865,  said  Henry  Mil- 
ler died,  and  thereafter,  on  the  —  day  of ^  1865,  the 

defendant,  Homblower,  was  duly  appointed  by  the  Probate 
Court  of  El  Dorado  County,  administrator  of  the  estate  of  said 
Henry  Miller,  and  was  administrator  at  the  commencement  of 
the  action. 

"  4th.  That  on  the  22d  day  of  April,  1861,  the  said  Henry 
Miller  made  and  executed  a  dedaration  of  homestead  upon 
the  property  described  in  the  complaint  That  said  declara- 
tion was  filed  and  recorded  in  the  Recorder's  office  of  El  Dorado 
County  on  the  same  day.  That  at  the  time  of  making  said 
declaration,  the  said  Henry  Miller  and  his  wife,  the  defendant, 
Catharine  Miller,  were  residing  upon  said  property,  and  that 
said  property  has  never  at  any  time  exceeded  in  value  the  smn 
of  four  thousand  dollars. 

"As  conclusions  of  law  the  Court  finds  that  the  declaration 
of  homestead  being  upon  the  property  at  the  time  the  mortgage 
was  executed,  that  said  mortgage  was  not  valid  for  any  pur- 
pose, and  that  defendant,  Catharine  Miller,  b  entitled  to  judg- 
ment  refusing  a  decree  of  foreclosure.'' 
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oent  was  rendered  accordingly.  The  plaintiff  ap 
rom  the  judgment  roll,  and  made  the  following  assign- 
errora:  • 

Court  erred  in  finding  that  the  declaration  of  home- 
Dg  upon  the  property  at  the  time  of  the  execution  of 
gage,  that  the  mortgage  did  not  become  a  lien  on  it. 
Ft  erred  in  refusing  the  prayer  of  plaintiff  for  relief, 
siDg  the  bill,  and  in  rendering  judgment  in  favor  of 
t,  Miller/' 

r 

eorge  E.  William$,  for  Appellant 

ily  questions  inyolved  in  this  case  are:  1st  The 
ion  of  the  second  section  of  the  Homestead  Act 
be  construction  of  the  District  Judge  is  correct^  tben 
constitutionality  of  that  section  of  the  Act 
statute  of  1860,  page  311,  the  Homestead  Act  was 
erially  amended.  The  first  section  provided  for  a 
ler  of  claiming  homesteads  by  doing  away  with  the 
iy  of  oral  testimony,  and  requiring  a  declaration  to 
1  the  recorder's  office.  The  second  section  provided 
's:  "  Such  exemption  shall  not  extend  to  any 
a,  laborer's,  or  vendor's  lien,  lawfully  obtained,  but 
ige  or  alienation  of  any  kind,  made  for  the  purpose 
g  a  loan  or  indebtedness  upon  the  homestead  prop- 
be  valid  for  any  purpose  whatsoever." 
the  Act  of  1860,  there  can  be  no  doubt  that  the 
B  intended  to  render  null  and  void  all  mortgage*!? 
is  in  this  casa  This  object  was  attained  only  in 
ige  above  quoted,  and  in  no  other  part  of  the  Act 
lature  of  1862  amended  the  second  section,  leaving 
it  portion  prohibiting  the  giving  of  a  mortgage  to 
loan.  In  amending  this  section,  (Statutes  1862, 
t  is  true  that  the  Legislature  did  not  express  its 
IS  plainly  as  it  could  have  been  done;  but,  never- 
ken  in  connection  with  what  the  statute  was^  an^l 
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the  express  language  upon  that  point,  which  was  left  out  by 
the  amendment,  there  does  not  seem  to  be  any  ground  upon 
which  to  base  two  opinions  in  regard  to  the  yalidity  of  the 
mortgage  in  this  case. 

If,  however,  the  Court  should  differ  with  us  as  to  the  con- 
struction of  this  section,  the  question  then  arises,  is  not  the 
Act  in  violation  of  section  one.  Article  one,  of  the  Constitu- 
tion. The  first  section  of  the  Homestead  Act  vests  the  title, 
upon  the  filing  of  the  declaration,  jointly  in  the  husband  and 
wife.  But,  if  they  have  no  power  to  mortgage,  then  they 
cannot  sell,  and  they  must  remain  the  owners  of  the  property 
until  the  death  of  one  vests  the  title  in  the  other,  or  until  the 
wife  voluntarily  abandons  the  property  by  filing  the  declara- 
tion of  abandonment.  This,  ceirtainly,  cannot  be  considered 
otherwise  than  as  a  prohibition  upon  that  free  use  and  dispo- 
tttion  of  property  which  the  Constitution  guarantees  to  alL 

Blanchard  £  Irwin,  tor  RespondentSi 

As  the  law  stood  under  the  Homestead  Act  of  1860^  no 
sale,  alienation,  conveyance,  or  mortgage  could  be  made  of 
the  homestead  prcfperty,  without  first  executing,  acknowledg- 
ing  and  recording  a  declaration  of  abandonment,  exc^t  a 
mortgage  to  secure  the  purchase  money,  or  an  alienation  to  pay 
the  purchase  money.  The  effect  of  this  was  to  compel  par- 
ties desirous  of  selling  their  homestead  to  first  incur  the 
unnecessary  expense  and  trouble  of  executing  and  recording 
an  abandonment  before  they  could  make  a  legal  sale  of  the 
property;  and  hence,  for  the  purpose  of  obviating  that  diffi- 
culty, the  Legislature  of  1862  amended  the  second  section  of 
the  Act  of  1860,  (Stats.  1862,  p.  619;)  which  amendment, 
although  expressed  in  different  language,  still  substantially 
retains  the  prohibitions  of  the  statute  of  1860  in  regard  to 
mortgages,  and  confining  them  to  the  purchase  money. 

The  language  of  section  two  of  the  Act  of  1862  is:  **  Such 
exemption  shall  not  extend  to  any  mechanic's,  laborer's,  or 
vendor's  lien,  lawfully  obtained,  nor  to  any  mortgage  or 
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m  lawfully  taken  or  acquired  to  secure  the  purchase 
^or  said  homestead.**  It  prooeeda  to  point  out  the 
in  which  not  only  auch  mortgage  or  lien,  but  all 
ienationsy  sales,  or  eonveyancea  of  the  homeatead, 
executed;  and  then,  to  remedy  the  Act  of  1860,  by 
I  that  alienations,  sales,  conveyancea,  mortgagee,  and 
J  be  executed  without  first  executing  the  declaration 
onment;  and  this  latter  was  the  only  particular  in 
e  Legislature  of  1862  intended  to  or  did  amend  the 
action  of  the  Act  of  1860,  leaving  in  full  force  the 
)n  upon  mortgaging  the  homestead  for  any  other 
than  for  the  purchase  money,  contained  in  the  Act 
And  this,  too,  upon  the  principle  of  expressio  umus 
no  alterius,  for  the  language  of  section  <me  is,  that 
lestead  *  *  *  shall  not  be  subject  to  forced  sale 
ion  or  any  final  process  from  any  Court  for  any  debt 
y  contracted,"  etc. 

ion  two  it  is  expressed  that  ''such  exemption  shall 
1  to  any  mechanic^  laborer^s,  or  vendor^s  lien  law- 
lined,  nor  to  any  mortgage  or  other  lien  lawfully 
cquired  to  secure  the  purchase  mon^y  for  said  home- 
bich  upon  the  principle  above  quoted  excludes  all 
tgages,  or  mortgages  given  to  secure  the  payment 
ler  kind  of  indebtedness. 

t  is  not  in  violation  of  the  Constitution,  but  was 
L  strict  compliance  with  the  requirements  of  that 
Article  two,  section  fifteen,  of  the  Constitution, 
6  Legislature  shall  protect  by  law  from  forced  sale 
Dortion  of  the  homestead  and  other  property  of  all 
imilies/'  A  foreclosure  sale  is  a  forced  sale  under 
ig  of  the  law,  as  much  so  as  any  sale  imder  execu- 

?ct  the  Legislature  framing  the  present  homestead 
view,  was  to  secure  to  heads  of  families  and  their 
iren  the  homestead  property  as  an  immunity,  and 
r  should  by  the  act  or  permission  of  the  husband 
\T  either  of  them,  be  sold  by  process  of  law.    This 
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beneficent  intention  would  be  wholly  defeated  if  die  husband 
and  wife  oould  mortgage  it  for  the  purpose  of  business  or 
speculation,  by  which  the  homestead  properlj  might  become 
Ottered  away  and  wholly  lost  to  the  f amijj. 

By  the  Oourt^  Rhopxs,  J.: 

Henry  Miller,  and  Catharine,  Uq  wife,  on  the  Sth  of  April, 
1865,  executed  to  the  plaintiff  a  mortgage  of  certain  real  estate, 
to  secure  the  payment  of  a  promissory  note  given  by  Miller  to 
the  plaintiff  for  a  sum  of  money  loaned  by  the  plain- 
tiff to  Millen  In  1861  Miller  made  a  declaration  of  home- 
stead upon  the  premises  that  were  subsequently  mortgaged 
to  the  plaintiff.  The  only  question  is  wheither,  under  the 
provisions  of  the  Homestead  Act  of  this  State,  Uie  mortgage 
is  void. 

The  first  section  of  the  Homestead  Act  of  1851  provided 
that  **the  homestead  ♦  ♦  ♦  shall  not  be  subject  to  forced 
sale  on  execution,  or  on  any  other  final  process  from  a 
Court,''  etc;  and  the  third  section,  providing  that  ^^such 
exemption  shall  not  extend  to  any  mechanic's,  laborer's,  or 
vendor's  lien,  or  to  any  mortgage  lawfully  obtained,"  is  not 
limited  to  mortgages  for  the  purchase  money,  but  compre- 
hends iJl  that  the  parties  may  execute  for  any  purpose.  The 
section  proceeds  to  declare  how  such  mortgages  (as  well  as 
sales  and  other  alienations)  shall  be  executed  —  that  is  to  say, 
if  the  owner  is  a  married  man,  and  his  wife  is  a  resident  of 
this  State,  she  also  must  execute  and  acknowledge  the  mort* 
gage,  unless  it  be  a  mortgage  to  secure  the  purchase  money, 
in  which  case  her  signature  is  unnecessary.  No  provision  is 
made  in  this  Act  for  a  written  declaration  of  abandonment  of 
homestead. 

Several  changes  in  the  system  were  wrought  by  the  Act  of 
1860.  (Stats.  1860,  p.  311.)  Section  one  provides  that  the 
homestead  to  be  selected  by  the  husband  and  wife,  or  either 
of  them,  or  other  head  of  a  family,  shall  not  be  subject  to 
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ale  an  exectUion*  or  other  final  process,  and  providai 
election  of  the  homestead  by  a  declaration  in  writing, 
i  declares  that  the  hnsband  and  wife  shall  hold  the 

tenants  in  common.  It  ia  provided  by  section  two 
ich  exemption  shall  not  extend  to  any  mechanic's, 
or  vendor's  lien,  lawfully  obtained,  but  no  mortgaga 
tion  of  any  kind,  made  for  the  purpose  of  securing  a 
indebtedness  upon  the  homestead  property^  shall   be 

any  purpose  whatever,  provided  that  a  mortgage  or 
I  to  secure  the  purchase  money  shall  be  valid  if  tha 

of  the  wife  be  obtained  to  the  same  and  acknowl- 

her  separately  and  apart  from  her  husband/'  Fol- 
his  IB  a  provision  for  the  abandonment  of  tha 
1    by    a    declaration    in    writing,    and    the    further 

that  the  signature  of  the  wife,  who  is  a  non-resident 
ate,  is  not  essential  to  the  validity  of  a  mortgage  or 
I  of  the  homestead  before  it  has  become  the  home- 
I  thus  appears  tliat  under  the  Act  of  1860  the 
I  must  be  acquired  and  abandoned  by  the  written 
m  of  the  parties  J  that  no  mortgage  to  secure  a 
ndebterlneas  was  valid  except  a  mortgage  to  secure 
lase  money,  and  the  latter  must  be  signed  and 
Iged  by  the  wife.  Under  the  Act  of  1851  a  mort- 
le  homestead  to  secure  a  loan  was  valid  if  executed 
wlodged  by  the  wife,  but  under  the  Act  of  1860  it 
*cd  invalid, 
i  of  1862  (Stats.  1862,  p.  519)  amended  the  second 

the  Act  of  1800  in  several  particulars.  It  is  pro- 
;  **  such  exemption  [from  forced  sale  on  execution 
Bnal  process]  shall  not  extend  to  any  mechanic's, 
r  vendor^s  lien  lawfully  obtained^  nor  to  any  mort- 
ther  lien  lawfully  taken  or  acquired  to  secure  the 
noney  for  said  homestead,"  The  term  "mortgage 
ienV'  was  intended  to  embrace  every  possible  form 
CT  of  security  for  the  purchase  money  that  might 
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become  a  diarge  upon  the  premises^   except,  perhapi^  the 
yendor^s  lien. 

The  next  danBe  of  the  Beetion  is  that  ^  no  alienation,  nk^ 
oonveyance^  mortgage  or  other  lien  of  or  upon  the  homestead 
property,  shall  be  valid  or  effectual  for  any  purpose  whatefw, 
unless  the  same  be  executed  by  the  owner  thereof,  and  be 
executed  and  acknowledged  by  the  wife,  if  the  owner  be 
married  and  the  wife  be  a  resident  of  this  State,  in  the  same 
manner  as  provided  by  law  in  case  of  the  conveyance  of  her 
separate  real  property.^  The  words  ^mort|;age  or  odier 
lien  "  mentioned  in  this  clause  are  intended  as  descriptive  of 
all  other  mortgages  and  liens  than  those  enumerated  in  the 
first  clause.  If  it  is  held  to  include  a  mortgage  for  the  pur- 
(shase  money,  and  to  dedare  that  it  must  be  executed  by  the 
husband  and  wife,  then,  by  the  same  reasoning,  it  is  neces- 
sary for  them  to  execute  a  mechanic's,  a  laborer's  and  a 
vendor's  lien.  That  involves  an  absurdity,  if  not  an  impoesi- 
bility;  The  phrase  **  mortgage  or  other  lien ''  most  clearly 
is  not  limited  to  those  made  or  given  for  the  purchase  money. 
There  is  no  such  qualification  expressly  annexed  to  it,  and 
such  a  limitation  is  not  indicated,  even  remotely,  by  the 
context  The  terms  *^  alienation,  sale,  conveyance,  mortgage 
or  other  lien,"  are  comprehensive  enough  to  include  most,  if 
not  all  of  the  modes  in  which  parties  may  by  th^ir  own  act 
convey,  create  a  lien  upon,  or  otherwise  affect  real  estate; 
and  seem  to  have  been  inserted  to  confirm  and  conserve  the 
right  of  voluntarily  alienating  or  incumbering  of  the  home- 
stead, but  requiring  the  sale,  lien,  etc.,  to  be  made  in  writing, 
and  in  order  to  protect  the  wife  of  the  owner,  if  the  owner 
be  a  married  man  and  his  wife  a  resident  of  this  State,  to  be 
tfigned  and  acknowledged  by  her.  It  will  not  be  presumed 
that  the  L^islature  intended  to  take  away  the  right  of  the 
husband  and  wife  to  deal  with  the  homestead  in  any  of  the 
accredited  modes  by  which  real  estate  is  conveyed  or  may  be 
affected;  and  nothing  short  of  the  clearest  and  most  unmis- 
takable terms  will  justify  us  in  holding  that  so  unnecessary 
and  unusual  a  restraint  upon  alienation  was  int^ided. 
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The  Act  of  1860  went  much  farther  in  this  respect  than 
t  of  1851  or  that  of  1862,  it  being  provided  in  section  two, 
ilready  mentioned,  that  no  mortgage  or  alienation  of  any 
1,  except  for  the  purchase  moneji  should  be  valid.  That 
^'sion  was  under  trial  for  two  years,  and  was  found  to 
c  badlj.  Parties  continued,  as  thej  had  formerly  done, 
orrow  money  and  give  mortgages  on  the  homestead  as 
itj,  and  to  sell  portions  of  the  homestead  premises;  and, 
complish  either  of  these  purposes,  the  husband  and  wife 

burdened  with  the  useless  expense  of  filing  a  decla- 
1  of  abandonment,  and  then,  immediately  after  the 
tion  of  the  mortgage  or  oonveyimoe,  of  filing  a  new 
ation  of  homestead.  The  Legislature  of  1862,  in  order 
^e  parties  this  inconvenience  and  useless  expense, 
3d  the  prohibitory  clause  just  mentioned,  and  in  its 
enacted  the  second  clause  of  the  second  section  of  the 

1862,  which  we  have  cited  at  length.  And  to  make 
ice  doubly  sure,  a  third  clause  was  added,  declaring 
for  the  purpose  of  making  or  creating  such  alienation, 
»nveyance,  mortgage  or  lien  as  aforesaid,  it  shall  not 
assary  that  the  declaration  of  abandonment  of  the 
ad  be  executed,  as  herein  provided  for,  nor  that 
lestead  be  actually  abandoned. '^  Whether  the  term 
Lge  or  other  lien''  in  the  second  clause  includes  the 
ge  or  other  lien''  mentioned  in  the  first  clause,  or 

declaration  of  abandonment  could  not  by  any  possi- 

deemed  necessary  by  any  one  in  order  to  give  effect 
•tgage  for  the  purchase  money,  executed  ootempora- 
Nith  conveyance  of  the  premises  to  the  mortgagor, 
mortgage  must  of  necessity  have  priority  over  the 
I  claim,  for  that  could  not  be  made  until  after  the 
was  effected;  and,  if  executed  subsequently  to  the 
1  of  homestead,  it  would  be  held  by  any  Court  in 
night  be  foreclosed,  upon  the  plainest  principles  of 

have  priority  over  the  homestead  claim,  unless  the 

prepared  to  hold  that  the  Act  was  a  legislative 

3ziable   purchasers  to  swindle  vendors.     The  provi- 


c 


* 


276  pBTBBSOir   V.    HoMTBtiOWML  [Slip.  Ct 


Optmoa  of  the  Court— Rliodei^  J* 


fiion  must  be  considered  as  having  relation  to  other  mortgages 
than  those  given  for  the  purdiase  n\one7. 

Whether  the  phrase  ^^  mortgage  or  other  Ben^  in  the 
second  clanse  includes  the  mortgage  or  other  lien  mentioned 
in  the  first  danse,  or  not,  it  is  clear  that  it  comprises  all  mort- 
gages other  than  those  executed  to  secure  the  purchase  money. 
The  husband  and  wife,  therefore,  are  not  restrained  by  the 
Act  from  mortgaging  the  homestead  to  aeenre  the  payment  of 
a  loan. 

It  is  uTgedy  however^  that  ibe  first  danse  of  section  two 
enumerates  certain  liens  which  may  be  eoforoed  against  the 
homestead  by  forced  sale  on  6zeeati0n  or  cither  final  process; 
that,  therefore,  the  ehumOTatioii  it  exclusive,  and  conse- 
quently non-enumerated  liens  are  void.  The  point  is  more 
plausible  than  reaL  The  error  arises  from  a  misinterpreta- 
tion of  the  phrase  '' forced  sale  on  execution  or  other  final 
process,'^  The  effect  of  the  qualifying  word  ''forced"  seeras 
to  be  overlooked.  The  Constitution  (Article  XI,  Section  15) 
provides  that:  ''The  Legislature  shall  protect  by  law,  from 
forced  sale,  a  certain  portion  of  the  homestead  and  other 
property  of  all  heads  of  families.*'  The  several  Homesteai 
Acts  were  enacted  to  give  effect  to  this  provision.  A  "forced 
sale'*  is  not  synonymous  with  a  "sale  on  execution,''  etc 
The  latter  may  be  and  often  is  voluntary  in  every  respect. 
When  the  owner  consents  to  a  sale  under  the  execution  or 
other  legal  process,  the  sale  is  not  forced,  but  it  is  as  volun- 
tary, within  the  full  import  of  the  term,  as  it  is  when  he 
directly  effects  the  sale  and  executes  the  conveyance.  Its 
quality,  as  being  voluntary  or  forced,  depends  not  upon  the 
mode  of  its  execution,  but  upon  the  presence  or  absence  of 
the  consent  of  the  owner.  If  those  terms  were  synonymous 
or  were  so  understood  by  the  Legislature,  the  provision 
would  have  been  that  the  homestead  shall  not  be  subject  to 
sale  under  execution  or  other  legal  process.  As  the  clause 
now  stands,  and  with  the  interpretation  contended  for,  no 
meaning  or  effect  can  be  given  to  the  word  "  forced."  The 
meaning  of  a  sale  on  execution  or  other  final  process  is  plain 
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I  needs  no  interpretation,  and  the  word  '^foroed,''  nnleas 
8  to  be  rejected  as  inBensible,  must  qualify  the  phraae  with 
ch  it  ia  connected.  If  it  is  rejected  from  the  itatnte,  it 
It  have  the  same  fate  in  the  clause  of  the  Constitution 
cting  the  enactment  of  the  statute.  But  we  think  there 
be  no  question  that  enforced  sale  means  a  sale  against 
will  of  the  owner.  It  is  apparent,  upon  reading  the 
e  Act  in  connection  with  the  constitutional  pnmsion, 
it  was  not  the  intent  either  of  the  framers  of  the  Con- 
ion  or  of  the  Legislature  to  prevent  the  owner  or  owners 

3  homestead  property  from  voluntarily  alienating;  chang- 
r  otherwise  affecting  it.  The  homestead  was  not  forced 
him,  but  he  was  at  liberty  to  avail  himself  of  its  pro- 
i  or  not,  at  his  election,  and  if  accepted  to  waive  it  at 
3ction — the  consent  of  his  wife,  if  he  was  a  married 
>eing  required  in  order  to  secure  to  her,  also,  the  pro- 
of the  hontiestead  exemption. 

remarked  that  where  the  owner  of  the  homestead 
s  to  a  sale  under  execution  or  other  legal  process,  it 
I  forced  sale.  It  makes  no  difference  in  respect  to  its 
breed  or  voluntary,   whether  he  consents  directly  to 

or  does  the  same  indirectly  by  consenting  to  or  doing 
ta  or  things  that  necessarily  or  usually  eventuate  in  a 

4  foreclosure  sale,  whether  under  the  power  of  sale 
i  in  the  mortgage  or  in  pursuance  of  a  decree,  is  not 

sale  within  the  meaning  of  the  Constitution  or  the 

are  other  views  which  we  think  decisive  of  this 
The  statute  of  1860  declared  a  mortgage  of  the 
(  to  secure  a  loan  void.  The  clause  containing  this 
n  was  repealed  by  the  Act  of  1862.  This  is  tanta- 
a  declaration  that  such  mortgage  thereafter  executed 
lity  to  law  should  be  valid, 
tute  of  1862,  as  we  have  already  said,  affirmed  the 

the  owner  to  mortgage  the  homestead  for  other 
han  to  secure  the  purchase  money.  It  would  be 
nee   to  the  plainest  rules  of  statutory  construction 
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to  hold  that  the  Legislature^  while  oonfienring  to  the  owner 
the  power  to  execute  the  mortgage,  intended  to  deprive  the 
mortgagee  of  the  right  of  forecloanre  and  sala  It  would  be 
a  misnomer  to  call  such  an  inatrument  a  mortgage,  and  a 
strange  perversion  of  terms  to  say  that  it  was  valid.  Concede 
to  the  owner  of  the  homestead  the  power  to  give  the  mort- 
gage,  and  the  remedy  for  its  enforcement  by  foreclosure  and ' 
sale  necessarily  follows. 

In  conclusion,  we  do  not  think  die  Axst,  whidi  might  well 
have  been  improved  by  the  omission  of  certain  words  and 
phrases — inserted  apparently  through  excess  of  caution — is 
rendered  so  obscure  as  to  leave  in  doubt  the  intent  of  the 
Legislature.  The  unnecessary  mention  of  turn  in  which  the 
property  may  be  subjected  to  a  forced  sale — a  vendor^s  lien, 
which  necessarily  attaches  before  Ibe  homestead  claim  is 
passable,  and  a  mortgage  or  other  lien  to  secure  the  purchase 
money,  which  is  valid,  in  spite  of  the  homestead — does  not 
make  a  sale  under  le^  process  a  forced  sale,  without  r^rd 
to  the  presence  or  absence  of  consent  of  the  homestead 
claimant 

The  point  that  the  complaint  is  defective  because  it  is  not 
alleged  that  the  claim  was  presented  to  the  administrator  for 
allowance  must  be  disposed  of  on  the  authori^  of  Coleman 
V.  Woodworth,  28  Cal.  667.  The  objection  should  have  been 
taken  in  the  Court  below. 

Judgment  reversed  and  eause  remanded  for  further  pro- 
oeedings. 

Mr.  Justice  Sawyxb  delivered  a  dissenting  opinion. 

By  the  Court,  Bhodxs,  J.,  on  rehearing: 

The  judgment  rendered  herein  by  this  Court  is  modified 
as  follows: 

Judgment  reversed  and  cause  remanded  with  directions  to 
enter  judgment  for  the  plaintiff  upon  the  findings  of  fact, 
that  the  amount  of  the  note  be  paid  by  the  administrator  in 
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e  due  course  of  administration^  in  ^American  gold  and  silver 
in,"  and  that  the  mortgaged  premiaeB  be  iold  aa  prayed  in 

3  oomplaint. 

Neither  Mr.  Justice  Shavtkb  nor  Mr.  7nstiee  Sawtxb  ez- 

issed  an  opinion. 


Ex  Parte  SHRABEE  ov  Edbea$  Carpia. 

n  or  THB  Lroislaturx  to  DiLMAn  m  AuTKomTw-*- It  wu  conpo- 
jent  for  the  Legislature,  hj  statute,  to  doiegate  to  the  Board  of  Supenrlaort 
)f  tbe  Clt7  and  County  of  Ban  Franclaco,  power  to  make  an  order  that  **  no 
>eraon  shall  establish  or  maintain  mar  slaeghter  home,  keep  herds  of  more 
ban  five  swine,  keep  or  enr»  hides,  *  *  slaughter  cattle,  *  *  pnrsne 
r  maintain  or  carrj  on  any  other  business  or  occupation,  offenslTe  to  the 
inses,  or  prejudicial  to  the  public  health  or  comfort,  In  any  part  of  the  city 
id  county,  after  the  first  day  of  August,  ISM,**  if  It  could  have  enacted 
(ch  order  In  the  form  of  a  statute  In  the  first  Instance. 

or  THB  LnaiSLATURi. —  The  Legislature  had  the  power  to  enact,  by 
itnte,  such  order,  unless  restrained  by  the  Constitution. 
TunoNAL  BnsTRAiifTS  upov  LioiaLATim  Pownt — The  prorlslons  of 
?  first  Article  of  the  Constitution,  providing  that  "acquiring,  possessing, 
1  protecting  property,  and  pursuing  and  obtaining  safety  and  happiness  ** 
'  Inalienable  rights,  and  thi^t  **  private  property  shall  not  be  taken  for 
>lic  use  without  Just  compensation,"  are  nntooched  by  said  order,  or  the 
tute  enacted  by  the  Legislature,  In  pursuance  of  which  said  order  was 
1e.  Bw  parte  Andrew9,  18  Cal.  078,  Is  cited  as  authority. 
cTioN  ov  PowiBS  OF  GovntHMBNT. —  By  the  fourth  Article  of  the 
stltution,  the  powers  of  the  Qovemment  are  divided  Into  three  separate 
1  rtm en ts  ^  legislative,  executive,  and  Judicial  —  and  It  Is  provided  that 
der  of  theso  departments  shall  axercise  powers  properly  belonging  to 
others. 

ivK  AND  JoDicuL  Powns. —  Legislative  power  prescribes  rales  of 
act  for  the  government  oi  the  dtlsen  or  subject,  while  judicial  power 
shea  or  redresses  wrongs  growing  out  of  rules  previously  establlahed. 
distinction  lies  between  a  rule  and  a  sentence. 

SB    OF    THB    BOABD   OF   SUPBRVISOBS    NOT    A    JUDICIAL   ACTw— The   OrdCT 

estlon  doen  no  more  than  lay  down  a  rule  for  the  future  guidance  of 
en,    Irrenpoctive  of  calling.     It  neither  charges  or  convicts  the  peti- 

ot  anything;  and  Is  not  tbe  exercise  of  Judicial  power. 

TBn  IjaoiSLATURi. —  Tho  Lfliglslatnro  has  power,  as  welt  as  the  Jn- 
r,  to  determine  facts.    Whether  the  act  of  doing  so  will  be  Judicial  or 

dependent  upon  the  use  to  which  the  facts  are  put  when  found.  The 
hat  tlie  I«etlalatnr%  In  the  enabling  statute  In  qnestlOB,  empowered 
lard  of  Sttparvlsoni  to  dstsnnlao  what  should  bo  ■irisifj  ''fsr  the 
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prosetratlon  of  the  pnbUe  liealtb  and  the  prevention  of  conta^loiw  tffl- 
eaees,**  etc.,  and  the  fact  that  the  Board,  acting  wtthln  the  aeope  at  Iti 
•aid  anthorlty.  determined  the  characterlatlci  and  tnjiirloiia  teodenctaa  «( 
the  acTeral  acta  forbidden  In  aald  order,  da  sot  atamp  a  jodldal  cfearader 
npon  either  the  statute  or  order. 
Ta^iditt  of  THi  Oboib  OF  TBB  BoABO  OF  SuFasTXioBSw— Th*  aaabllng  alat- 
Qte,  nnder  which  the  order  of  the  Board  of  Bnperrlaora  waa  made,  la  not  tai 
contravention  of  any  constltntlonai  proTlaloOv  aaA  tha  order  la  wttUa  tte 
power  conferred  bjr  the  atatnt«»  and  la  valUL 

Eaighi  d  Pearson,  for  Fetitioner* 
/.  (7.  MeOvHough,  tor  Bespo&deafti 
The  fact!  am  lUted  in  Hm  opinicii  of  tiid  Gout 

By  the  Courts  Shafteb,  J.t 

The  petitioner  was  convicted  in  Ae  Police  Oonrt  of  the  City 
and  County  of  San  Francisco  of  keeping  and  maintaining  a 
slaughter  house  within  certain  limits,  in  vioIati<Mi  of  an  order 
of  the  Board  of  Supervisors  of  the  said  city  and  county.  The 
order  is  as  follows :  *^  Ko  person  shall  establish  or  maintain 
any  slaughter  house;  keep  herds  of  more  than  five  swine;  care 
or  keep  hides,  skins  or  peltry;  slaughter  cattle,  awine,  sheep 
or  any  other  kind  of  animal ;  pursue  or  maintain,  or  carry  on 
any  other  business  or  occupation  offensive  to  the  senses  or 
prejudicial  to  the  public  health  or  comfort,  in  any  part  of 
this  city  tmd  county,  after  the  1st  day  of  August,  1866,  west 
of  San  Bruno  turnpike  road  and  north  of  Islais  Creek,  except 
as  otherwise  provided  by  law/*  A  violation  of  the  order  is 
made  punishable  by  fine  or  imprisonment. 

The  proximate  question  presented  is,  as  to  the  power  of 
the  Board  of  Supervisors  to  pass  this  order;  but  the  real  or 
ultimate  question  is  as  to  the  constitutional  authority  of  the 
Legislature  to  pass  the  Act,  under  and  in  pursuance  of  which 
the  order  of  the  Board  was  adopted.  The  Act  referred  to 
was  passed  April  25th,  1863.  (Acts  1863,  p.  640.)  By  its 
first  section  the  Board  of  Supervisors  of  the  City  aiul  Coanty 
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f  San  Francisco  is  authomed,  amongst  other  diings^  ''to 
lake  all  regulations  ivliich  may  be  necessary  or  expedient 
>r  the  piBfiervation  of  the  public  bealth  and  the  prevention 
contagioiu  diseases."  Further  on,  the  Board  is  author- 
ed ''to  prohibit  and  suppress^  or  to  exclude  from  certain 
litSf  or  to  regulate  all  occupations^  houses^  places^  pastimes, 
usementa,  exhibitions  and  practices  which  are  against  good 
rals  and  contrary  to  public  order  and  decency,  or  dangerous 
the  public  safety."  It  will  be  obserred  that  the  grant  of 
er  to  the  Board  to  legislate  in  respect  to  the  public  health 
8  broad  as  it  ia  in  relation  to  the  public  morals  and  safety, 
he  power  fails  in  connection  with  either  one  of  those  pur^ 
s,  it  must  fail  as  to  all  three. 

is  apparent  that  the  Legislature  could  confer  power  upon 
3oard  to  pass  the  order  if  it  could  have  enacted  it  directly 
e  form  of  a  statute  in  the  first  instance.    The  real  question 

determined  then  is  whether  the  power  of  the  Legislature 
:islate  concerning  the  public  health  is  so  narrowed  by  con- 
ional  restraints  that  it  cannot  regulate  the  business  of 
itering  cattle  in  populous  towns^  by  limiting  its  prosecu- 
>  particular  localities  or  quarters  therein*  ^e  must  hold 
or  of  the  power  unless  its  unconstitutionality  is  clear. 
land  V.  Hildreth,  26  CaL  162.) 

3  declared  in  the  first  Article  of  the  Constitution  that 
^^&  possessing,  and  protecting  property,  aixd  pursu- 
id  obtaining  safety  and  happiness,"  are  inalienable 
and  that  ''private  property  shall  not  be  taken  for 
ISO  without  just  compensation.''  By  the  fourth  Article 
ers  of  the  Goverxunent  are  divided  into  three  separate 
enta —  legislative,  executive  and  judicial;  and  it  is  pro- 
iat  neilJier  ci  these  departments  shall  exercise  powers 

belonging  to  the  others. 

—  It  is  suggested  rather  than  ui^ed  in  argument  that 
isions  of  the  order  contravene  both  the  clauses  cited 
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from  the  first  Article  of  the  Oonstitntioiu  It  is  mamfest, 
howerer,  that  the  power  exercised  primarily  by  the  Legiabr 
ture  in  this  instance  has  nothing  to  do  with  the  eminent 
domain.  The  result  of  which  the  petitioner  complains  is  per^ 
sonal  imprisonment  for  a  misdemeanor,  and  not  a  condemna* 
tion  of  his  property  to  the  publio  nae  withont  compensation. 
As  to  the  other  objection,  that  the  order  interferes  with  the 
constitutional  right  of  the  petitioner  to  acquire,  possess  and 
protect  property,  both  his  capacities  and  ri^ts  in  that  regard 
are  untouched  by  the  order.  Voluntary  obedience  to  the  order 
would  have  involved  neither  a  surrender  of  the  right  nor  m 
disuse  or  suspension  of  the  capacity,  and  disobedience  to  it  on 
the  part  of  the  prisoner  has  been  visited  with  no  deecription  of 
civil  disability.  It  has  been  followed  simply  by  a  personal 
imprisonment  as  a  criminal  consequence  coming  of  a  judg- 
ment of  conviction  under  all  the  forms  of  the  common  law. 
The  objection  now  in  question  was  presented  in  Ex  parte 
Andrews,  18  Oal.  678.  The  objection  was  asserted  there 
against  the  constitutionality  of  an  Act  of  the  Legislature  of 
1861,  entitled  "An  Act  for  the  observance  of  the  Sabbath." 
The  objection  was  overruled  and  on  the  broad  ground  that  the 
clause  of  the  Constitution  guaranteeing  the  right  of  acquir- 
ing property  '*  does  not  deprive  the  Legislature  of  the  power  of 
prescribing  the  mode  of  acquisition  or  of  regulating  the  conduct 
and  relations  of  the  members  of  society  in  respect  to  property 
rights."  The  order  complained  of  here  is  very  clearly  a  regu- 
lation belonging  to  the  class  referred  to,  and  the  objection  must 
be  overruled  on  the  authority  of  the  case  cited. 

Second —  But  it  is  urged  that  the  Legislature  oould  neither 
pass  nor  authorize  the  municipal  Board  to  pass  the  ordinance 
in  question,  for  the  reason  that  the  enactment  involves  an 
exercise  of  judicial  power. 

Judicial  power  is  exercised  by  Courts  in  the  trial  and 
determination  of  controversies,  the  Court  having  jurisdiction 
ever  both  subject  matter  and  parties.  The  result  reached  is 
a  judgment  precluding  parties  and  privies  from  disputing 
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le  facts  or  the  law  of  them  as  declared.  LegialatiTe 
rescribes  rules  of  conduct  for  the  govemment  of  the 
r  subject,  while  judicial  power  puuishea  or  redreeses 
Rowing  out  of  a  yiolation  of  rules  previously  estab- 
The  distinetioii  lies^  in  shorty  between  a  sentence 
lie.  The  order  in  question  is  not  a  sentence  upon 
loner.  It  charges  him  with  nothing  and  it  convicts 
othing.  He  is  not  named  in  it  The  order  does  no 
n  lay  down  a  rule  for  the  future  guidance,  not  of 
particularly,  but  of  all  men  irrespective  of  calling, 
aid,  however,  that  the  order  finds  or  assumes  that 
houses  within  the  prohibited  limits  are  nuisances 
ich  detrimental  to  the  public  health.  All  this  may 
ind  still  it  may  not  be  true  that  the  finding  was  by 
le  of  judicial  power.  If  the  relations  of  the  butcher-' 
ess  to  the  public  health  were  inquired  into  by  the 
Supervisors  with  a  view  to  legislation,  and  if  the 
i  the  question  of  fact  was  made  the  basis  of  a  rule 
3t  thereafter,  binding  upon  aU  alike,  and  not  a 
'  judgment  against  some  person  or  thing  as  for  the 
of  a  pre-existing  law,  then  the  power  used  in  the 
»f  the  order  was  legislative  and  not  judiciaL  There 
Q  be  no  pretence  that  the  order  is  of  the  latter 
I.  Pacts  are  or  should  be  the  basis  of  legislation 
of  judgment,  and  where  there  is  doubt  or  contro- 
ceming  them,  the  considerate  legislator  stays  his 
they  have  been  ascertained.  So  far  as  process  is 
that  of  the  legislator  and  that  of  the  Judge  are 
the  difference  lies  in  the  use  to  which  the  facts 
hen  found.  This  principle  is  fully  recognized  in 
indrews,  previously  cited*  The  Court  say:  "The 
J  under  our  system  has  power  to  repress  whatever 
to  the  public  good,  and  is  generally  the  exclusive 
'hat  is  or  is  not  hurtful,  the  only  limitations  being 
bribed  in  the  Constitution.  Subject  to  those  limit- 
Legislature  has  not  only  the  power  to  regulate  but 
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the  power  to  suppress  particular  branches  of  bnsin&ss  deemed 
by  it  immoral  and  prejudicial  to  the  general  good." 

It  seems  to  be  admitted  in  argument  that  if  slaugiiter 
houses  were  nuisances  fer  se,  the  order  would  not  be  obnox- 
ious to  the  constitutional  objection  now  under  consideration, 
A  nuisance  per  se,  as  used  in  argument,  is  a  nuisance  which 
the  Judge  can  declare  to  be  such  without  inquiry  into  extriiidic 
facts;  that  is  to  say,  a  nuisance  by  enumeration  rather  than 
by  definition. 

The  question  presented  is  one  of  legislative  power,  and  we 
are  not  aware  that  the  limits  of  that  power  are  to  be  deter- 
mined in  any  case  by  the  mere  vigor  of  common  law  defini- 
tions or  categories.  The  Legislature  can  add  to  the  mala  m 
86  of  the  common  law  the  mala  prohibita  of  its  own  behest 
Common  law  definitions  or  schedules,  so  far  from  bemg 
limitations  upon  legislative  power  here,  are  the  most  familiar 
subjects  of  legislative  action.  While  the  general  terminology 
of  the  law  is  very  rarely  interfered  with,  nothing  is  more 
common  than  the  enlarging  or  narrowing  by  the  Legislature 
of  the  import  of  common  law  terms.  Aside  from  this,  the 
order  in  question  does  not  find  the  fact,  nor  does  it  follow 
that  it  proceeds  upon  the  idea  that  the  slaughtering  business 
would  be  a  nuisance  in  the  full  l^al  sense,  if  carried  on 
within  the  prohibited  limits.  The  power  to  r^ulate  or 
prohibit  conferred  upon  the  Board  of  Supervisors  not  only 
includes  nuisances,  but  extends  to  everything  ^  expedient  for 
the  preservation  of  the  public  health  and  the  prevention 
of  contagious  diseajses."  ^ow  there  are  many  things  not 
coming  up  to  the  full  measure  of  a  common  law  or  statate 
nuisance,  that  might,  both  in  the  light  of  scientific  tests  and 
of  general  experience,  pave  the  way  for  the  introduction  of 
contagion  and  its  uncontrollable  spread  thereafter.  Slaughter 
houses,  as  ordinarily,  and  perhaps  invariably,  conducted  in 
this  country,  might,  within  the  limits  of  reasonable  probability, 
be  attended  with  these  consequences.  A  competent  legisla- 
tive body  has  passed  upon  the  question  of  fact  involved, 
and  we  cannot  go  behind  the  finding.    80  far  as  we  can 
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8  record^  the  power  oomfenred  has  been  ezereifled 

and  in  good  faith.     (Ex  parte  Andreum,  m$pra.) 

B  whioh  we  have  pramited  aze  folly  ioatained  by 

r  ▼.  TJie  Mayor  and  Aldermen  of  (he  CUff  of  .New 
wen,  685,  it  appeared  that  the  oorporationy  under 
the  L^ifllature  authorising  it  ^  to  regulate,  or,  if 
x>  prevent  the  interment  of  the  dead  within  the 
d  a  bylaw  prohibiting  eueh  interments  in  oertain 
le  eity,  under  a  penalty*    It  appeared  that  the 

error  had  the  right  to  make  the  particular  inter* 
lained  of,  under  a  grant  from  the  oorporatio%  and 
Mmtained  a  covenant  for  quiet  enjoyment  It  waa 
the  bylaw  need  not  reoite  or  adjudge  on  its  face 
3  ^^  neoeeeary,''  for  the  necessity  was  to  be  implied 
Eact  of  its  passage;  that  the  Act  under  which  the 

passed  was  not  uneonstitutional,'*  either  as  impair* 
)ligation  of  pontracts  or  as  taking  private  property 

use,  but  stood  on  the  ground  of  the  authority  of 
lature  to  make  police   regulations   in   respect   to 

derhiU  v.  Adame,  7  Oow.  840,  the  constitutionality 
t  of  the  Legislature  of  New  York  was  considered, 
thorized  harbor  masters  to  regulate  and  station  ves- 
e  East  and  North  Bivers  in  the  City  of  New  York, 
osed  a  penalty  for  disobedience  to  the  orders  of 
>r  masters,  lliough  their  authority  under  the  Act 
to  and  was  in  fact  applied  to  a  vessel  belonging  to 
tiff  in  error,  and  lying  at  his  own  wharf,  still  it  was 
t  the  act  was  not  unconstitutional  as  interfering 
vate  property,  or  as  impairing  the  obligation  of  con- 
The  OQDStittttionality  of  the  Act  was  upheld  on  the 
that  it  was  a  police  regulation.  The  Court  say: 
overeign  power  in  a  community  may  and  ought  to 
3  the  manner  of  exercising  individual  rights  over 
\  It  is  for  the  better  protection  and  enjoyment  of 
aolute  dominion  which  the  individual  claims.    The 
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power  rests  on  the  implied  right  and  duty  of  the  supreme 
power  to  protect  all  by  statatory  regoIationBy  so  that^  on  the 
whole,  the  benefit  of  all  is  promoted.     Every  public  r^nla- 
tion  in  a  city  may  and  does  in  some  sense  limit  and  reetrict 
the  absolute  right  that  existed  previously.     But  this   is  not 
considered  as  an  injury.     So  far  from  it,  the  individual,  as 
well  as  otiiers,  is  supposed  to  be  benefited.     *    *    *     The 
numerous  cases  in  cities,  much  stronger  than  the  present, 
where  this  power  has  been  deemed  constitutional  and  never 
drawn  in  question,  goes  strongly  to  prove  that  regulations 
like  those  in  question  do  not  fall  within  the  principle  con- 
tended for  by  the  plaintiff  in  error.     The  owner  of  a  lot  in  a 
city   intends  to  build  of  wood;   llie  constituted   authorities 
say:     'You  must  not  exercise  that  right,  it  is  dangerous  to 
all.     You  may  build  of  brick  or  stone,  because  in  this  way 
the  safety  of  all  is  protected.'     Can  the  owner  wJth  impunity 
violate  such  a  law  because  he  has  the  absolute  right  of  prop- 
erty!   It  has  not  been  heretofore  so  considered.'' 

In  Van  Warmer  v.  Mayor,  etc.  of  Albawy,  16  Wend.  268,  it 
appeared  that  the  Board  of  Health  of  Ihe  Oity  of  Albany  was 
authorized  by  an  Act  of  the  Legislature  to  establish  such  regu- 
lations  as  they  in  their  discretion  should  think  proper  for  the 
preservation  of  the  public  health.  The  Board  adjudged  cer- 
tain premises  to  be  a  nuisance,  and  thereupon  the  corporation 
passed  an  ordinance  directing  its  abatement.  The  action 
was  brought  to  recover  damages  sustained  by  reason  of  the 
abatement,  and  it  was  held  that  the  plaintiff  could  not  go 
behind  the  ordinance  on  the  question  of  nuisance.  Though 
it  was  admitted  that  the  power  which  had  been  exercised 
was  large  and  discretionary,  still  it  was  considered  that 
**  where  the  public  health  was  involved  the  power  should 
exist  somewhere  to  be  exercised  upon  a  proper  emergency. 
If  the  civil  authorities  were  obliged  to  await  the  slow  pro- 
gress of  a  public  prosecution  the  evil  arising  from  nuisances 
would  seldom  be  avoided." 

Cooper  et  al.  v.  Metropolitan  Board  of  Health,  82  Howard 
P.  E.  107,  was  an  action  brought  to  prevent  the  enforcement 
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Dance  by  the  Board  to  the  effect  that  no  person 

;age  or  continue  in  the  bnainees  of  a  butcher  or 

er  at  or  in  any  public  or  private  market  in  the 

New  York  or  Brooklyn  without  a  permit  therefor 

Board.    And  providing  further,  that  no  cattle  should 

in  the  generally  built  up  portions  of  either  of  said 

^pt  between  the  hours  of  nine  of  the  evening  and 

after  sunrise  the  next  morning;  and  that  no  cattle 

yarded  in  said  built  up  portions  without  a  permit 

Board.    It  was  insisted  that  the  Act  of  the  Legls- 

3m  which  the  power  of  the  Board  to  pass  the  ordi- 

s  derived,  was  unconstitutional;  and  for  the  rea- 

ig  others,  that  it  conferred  upon  the  Board  judicial 

n  contravention  of  the  sixth  Article  of  the  Consti- 

hich  provides  for  and  limits  the  judicial   depart- 

he  Gtovemment    This,  as  well  as  the  other  objections^ 

ruled  by  the  Court,  and  the  constitutionality  of  the 

aed, 

gland,  the  power  in  question  has  been  exercised  by 
dative  department  of  the  Qovemment,  sometimes 
but  more  frequently  through  the  intervention  of  mu- 
orporations,  from  the  bluest  antiquity.  And  in  the 
States,  where  legislative  power  has  ever  been  subjected 
itutional  restraints,  the  public  judgment  has  never 
far  misguided  as  to  deny  to  le^slative  bodies  a  power 
which  there  would  be  few  social  or  common  rights 
adividual  caprice  or  rapaci^  would  be  bound  to  re- 

3rayer  of  the  petitioner  is  denied,  and  the  prisoner 

id. 

er  Mr.  Tustlee  Bhodxs  nor  Mr.  Justice  8iJn>zB80H 
d  any  opinion. 


388  Oajoz  v.  Ma JOB&  [Svcp.  OL 


■j^ 


OpinloB  of  ttt  Court — Baadonoa^  1. 


MARIA  B.  O.  CADIZ  v.  JOSEPH  L.  MAJOBS,  MARIA 
DE  LOS  ANGELES  MAJOBS,  JOAQUIN  MAJOBS^ 
▲HD  GEORGE  PACE. 

iPBOBQUHtTLT   AOQVIBID  TiTLB.*- WkOTt  C,  Wte  •!  tbO  !!■•  iMd  ■•  titto   to 

certain  real  property,  made  to  D.  a  qoltdalm  deed  to  the  aano,  tat  mahm 
gently  aeqnired  title  thereto,  aad  then  conreyed  to  P. :  JMdt  that  Dl.  hr 
hU  deed,  did  not  acquire  the  enhoeqBently  aeqnired  title.  Oee  t.  Moorm,  14 
Cal.  472,  and  Morrimm  T.  WUsim»  90  OaL  M4,  an  cited  aa  nntHorftr* 
PuuDiNO  Bquitablb  Titul — An  eqnltable  title  cannot  ATall  a  defoadnnt 
In  action  of  ejectment,  nnleaa  It  bo  pleaded. 

Appeal  from  the  Distriet  Oour^  Third  Judicial  DiBtriet, 
Santa  Cmz  County. 

This  was  an  action  to  recover  poeaession  of  a  part  of  the 
Rancho  del  Befugio,  in  Santa  Cmz  County.  The  complaint 
was  in  the  nsual  form  in  ejectment  and  the  answer  of  defend- 
ant Pace  was  a  general  d^al,  except  as  to  his  possession 
of  a  portion  described  of  the  demanded  premises,  of  which  he 
alleged  that  he,  at  the  commencement  of  the  action  and  then, 
was  seized  in  fee. 

The  cause  was  tried  before  the  Conrt  without  a  jury,  and 
judgment  rendered  for  plaintiff;  from  which  judgment  and 
an  order  of  the  Court  denying  his  motion  for  a  new  trial,  de- 
fendant Pace  appealed. 

The  facts  are  stated  in  the  opinion  of  the  Court,  so  far  as 
the  same  are  requirqd  to  illustrate  the  points  considered. 

0.  T.  Martin,  and  P.  L.  Edwards,  for  Appellant 

William  Matthews,  for  Bespondent 

By  the  Court,  SAin>]EBsoN,  J.: 

Both  parties  claim  title  from  Tgnacio  Castro.  The  plain* 
tiff  by  deed  from  Castro  to  Plongeon,  November  14,  1857; 
by  deed  from  Plongeon  to  Anderson,  January  11,  1859; 
from  Anderson  to  Temple,  July  18,  1859,  and  from  Temple 
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September  18,  1861.  The  defendant  daims  by 
Oastro  to  Dtmlap,  December  29,  1865,  and  from 
imself,  November  8,  1864, 

shows  that  Castro  first  acquired  title  l»y  deed 
er,  dated  September  8,  1856;  so  at  tiie  time  he 
I  Duxilap  (December  29,  1855)  he  had  no  title; 
I  acquired  the  title  before  he  conveyed  to  Plon- 
imber  14,  1857);  The  only  qtieidtion  seems  to  be 
e  deed  from  Castro  to  Dtinlap  was  sufficient  to 
title  which  Castro  subsequently  acquired  from 
Che  deed  from  Castro  to  Dunlap  was  only  a  quit- 
therefore  did  not  pass  the  title  which  Castro 
y  acquired.  (Gee  v.  Moore,  14  CaL  472;  Morrir 
on,  80  Cal.  344.) 

an  action  of  ejectment  without  any  equitable 
The  only  issue  made  by  the  pleadings,  therefore, 
e  legal  title.  If  the  defendant  claims  an  equitable 
^ason  of  the  agreement  between  Meader  and  the 
id  his  deed  from  Castro,  it  cannot  avail  him  in  this 
the  reason  that  it  has  not  been  pleaded* 
ad  judgment  affirmed. 

,  J.,  concurrmg  specially: 

the  settled  law  of  this  State  I  am  eompelled  to 
the  judgment  Yet,  upon  the  record  as  now  pre- 
is  manifest  that  the  equitable  title  is  in  defendant, 
1  that  the  plaintiff,  at  best,  only  holds  the  legal 
out  any  beneficial  interest  If  there  are  no  other 
pposed  to  the  equities  of  defendant  his  equitable 
lid  have  been  set  up  as  a  defence  in  the  answer. 
le  case  stands,  it  must  be  disposed  of  according  to 
title. 

lAStUr-ia 
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a  HEBRABD  v.  THE  JEFFERSON  GOLD  AND  SILVER 
MINING  COMPANY. 

Bnoaifca  ih  9jwnMwan, —  If  th€  plalntlir  tiid  defmdtnt  an  tnuila  In  eon- 
mon  In  a  mine,  and  tha  plalntllt  brlnga  cjactmant  ta  recover  an  andtrldea 
interest,  and  nyers  that  defendant  has  entered  Into  possession  of  said  andl- 
Tided  interest,  it  Is  reqaislte  for  the  plaintllT  to  prove  not  only  bis  title,  bat 
a  demand  to  ba  let  into  pnisesslon,  and  a  tafnaal  of  the  deouuid ;  or  anrt 
generally,  to  prove  an  onster. 

Wbmv  BaBOB  NOT  PacjODiciAU — If  the  plaintiff  faila  to  maka  oat  a  prists 
faoie  case  In  his  proofs,  the  judgment  will  not  be  reversed  on  aeeooat  of 
errors  of  tbe  €>>vrt  In  mllng  oat  testimony  which  wonld  not  have  tandad  ta 
make  snch  case,  nor  for  arroneona  InstrocUons  to  tha  Jury. 

iDgM.**  A  party  wbb  falls  to  make  oat  a  case  to  tbe  Jnry  Is  not  In jorad  by  error. 
If  the  error  doea  not  prevent  him  from  making  ont  such 


Appeal  from  the  District  Court,  Tenth  Jjidioial  District, 
Yuba  County. 

The  complaint  averred  that  the  defendant  was  a  oorpora- 
tion,  and  that  the  plaintiff,  on  the  first  day  of  January,  1862, 
became  the  owner  of  one-sizth  undivided  interest  of  a 
quartz  ledge  at  Brown's  Valley,  and  had  continued  to  own 
it  since;  and  that  on  the  17th  day  of  November,  1863,  the 
defendant  entered  into  possession,  and  had  since  withheld 
possession  from  the  plaintiff. 

Plaintiff  did  not  offer  any  evidence  tending  to  show  a 
demand  to  be  let  into  possession.  After  the  plaintiff  rested, 
defendant  introduced  in  evidence  a  deed  from  plaintiff  to 
one  Frazier,  and  also  offered  evidence  to  show  that  defend- 
ant had  succeeded  to  Frazier's  right  Plaintiff  offered  to 
show  that  the  deed  was  made  when  he  was  a  minor,  and 
that  he  had  disaffirmed  the  conveyance  immediately  after 
he  became  of  age.  The  Court,  on  defendant's  objection,  ex- 
cluded the  evidence.  The  Court  instructed  the  jury  to  find  a 
verdict  for  the  defendant.  The  verdict  and  judgment  were  for 
the  defendant,  and  the  plaintiff  appealed  both  from  the  judg- 
ment ar\(\  from  an  order  denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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cCann,  and  /.  0.  Goodwin,  for  Appellant,  argued 
>iis  of  the  exdnision  of  the  evidence  to  prove  the 
-  plaintiff  when  the  deed  was  made,  and  of  his 
thereof,  and  of  the  instmctions  of  the  Coart  to 


wezy,  and  Chas.  E.  FUkina,  for  Bespondent,  argned 
having  been  no  proof  of  an  onster,  the  verdlet 
e  been  the  same  if  defendant's  evidence  had  been 
and  that  the  plaintiff  sustained  xm>  iBJuxy,  there- 
e  instruction  of  the  Oourt^ 

C!onrt|  Shaftxb,  J,: 

ent  to  recover  the  possession  of  one  undivided 
,  of  certain  mining  property  situated  in  the  County 

The  plaintiff  claims  to  be  the  owner  of  the  frac- 
terest  named,  and  though  it  is  not  alleged  in  so 
>rds  that  the  remaining  five-sixths  belong  to  the 
jy  yet  it  was  the  obvious  intention  of  the  pleader 
t  the  parties  as  standing  to  each  other  in  the  rela- 
tenants   in  conmion.     For   it   is   charged  that   tha 

on  a  certain  day,  '^  demanded  of  the  defendant  the 
1  of  his  said  interest;''  and  demanded,  also,  ^'a 
lion  in  the  profits  and  proceeds  of  the  working  of 
md,  to  wit:  the  one  sixth  part  thereof;''  and  that 
idant  "refused  to  comply  with  the  demand.''      It 

is  not  usual  for  a  plaintiff  in  ejectment  against  a 

to  the  title,  to  make  a  demand  of  possession  as  a 

dte   to   the    action;    nor   to   content   himself    with 

a  "  participation  "  in  proceeds  and  profits. 

;itle  of  the  plaintiff,  the  demand  and  refusal,  or, 

nerally  stated,  the  ouster  alleged,  were    all   denied 

nswer. 

pears  that  the  plaintiff  introduced  evidence  tending 

his  title,  merely,  and  rested.  The  defendant  there- 
troduced  evidence  tending  to  prove  that  he  was  the 
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owner  of  the  mine  in  seTeralty,  and  rested.      The    Oouri 
directed  the  jniy  to  return  a  verdict  for  the  defendant 

The  qneetionB  raised  in  argument  are  npon  the  yaliditj  of 
the  foregoing  ixistruction,  and  the  oorrectness  of  certain 
rulings  of  the  Court  excluding  evidence  offered  by  the  plain- 
tiff tending  to  disprove  the  defendant's  title. 

As  to  the  instruction  it  was  manifestlj  correct^  for  the 
plaintiff  had  not  made  out  a  prima  facie  case  under  the  issue 
joined  when  he  rested.  As  the  plaintiff  was  not  entitled  to 
a  verdict  on  the  proofs  submitted  by  him,  the  exclusion  of 
the  evidence  rejected  by  the  Court  could  not  have  injuri- 
ously affected  any  substantial  right  of  the  appellant  The 
evidence  so  excluded  had  no  tendency  to  prove  the  averment 
of  ouster.  For  this  reason  we  do  not  consider  the  ques- 
tions discussed  by  the  learned  counsel  for  the  appellants  as 
fairly  arising  on  the  record.  {Bnright  y.  Ban  Frasiciseo  and 
San  Jose  Railroad  Compamf,  ante  230.) 

Judgment  affirmed. 

Neither  Mr.  Justice  Sawtxb  nor  Mr.  Jnstlee  Bhosm 
expressed  any  opinion* 


M.  QUERTN'  V.  MICHAEL  REESE. 

Lmf  POB  0naR  AssMSMaiiT. —  Under  the  Act  of  1S62  relntlnff  to  ttrttti  to 

San  Francisco,  the  return  bj  the  contractor  of  the  warrant  of  the  Saperln- 
tendent  of  Streete,  within  the  time  and  In  the  form  prescribed  In  the  elertDtli 
tectlon  of  said  Act  !■  essential  to  the  continuance  of  the  contractor's  Ueo 
npon  the  lands.  Iota,  and  portions  of  lots  assessed,  after  the  time  limited  In 
said  Act  for  the  contractor  to  make  said  retnm. 

IDBM. —  As  the  contractor  It  not  entitled  to  a  personal  jndgment  acalnst  tht 
person  assessed,  he  Is  bound  to  pursue  the  course  ■peclfled  In  said  Act  for 
the  preserratloa  of  his  lien  upon  the  property  char^fed  therewith,  otherwise 
he  Is  without  remedy  for  the  collection  of  the  assessments. 

Dbmand  roB  Stbkbt  AssassuBNTS. —  There  are  three  modes  in  which  demssd 
may  be  made  by  the  contractor  for  street  assessments,  lo  wit :  first,  of  th« 
person  assessed ;  second,  of  hla  acenta;  and  third,  a  demand,  ynbUdy  aa*^ 
npon  the  premises  assessed. 
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UmMAKD.'^Thm  l^fftl  pwpoM  Of  tlM  dtmaiid  te  to  ftvo  lo  tho 
IS  tar  as  prattlcabl%  actual  notice  of  tho  cztstsnee  of  the  lleo  cr•a^ 
10  assessment  and  rectlnff  opon  bla  property,  to  u  to  ooaMo  fOm  ts 
e  proper  stops  for  Its  ilscbargs. 

BBTiNO  Wabbamt. —  The  warrant  la  a  prneeai  la  the  hands  of  tho 
tor,  which  he  Is  reqalred  to  lerTs,  and  ho  will  hs  held  to  the  same 
e  of  diligence  In  Its  eenrtce  as  la  an  officer  holding  legal  proccn  tor 


making  tbo  eerrloe,  Ik  la  the  doty  of  tho  eoatraotor,  first,  to 
liable  effort  to  0nd  and  eerre  the  pereon  swtinJ ;  feiltng  In  thla,  It 
lext  doty  to  make  a  like  effort  to  find  and  eenre  the  agent  of  the  per- 
teesed ;  and  only  when  Ondi  flrst  and  second  etorts  havo  toiled.  Is  hs 
ised  to  make  eenrloe  hf  a  pnhlle  deokand  for -the  aeeesemento  upon 
imUes  assemed. 

Sbbtxcb  op  WABBAjn^-*  The  statnto  reqniree  the  retnm  to  stato 
atnre  and  charactor  of  tho  demand  "  made  liy  the  contractor.  Under 
iqnirement.  It  le  Incumbent  eo  him,  by  his  retnm,  to  ehow  a  demand 
;he  pereon  aiseesed,  or  a  eatlsfactory  reaeon  why  It  wai  not  done, 
resorting  to  the  other  modes  of  making  the  demand, 
tiere  the  retom  of  a  contractor  to  a  warrant  showed  serrlce  made 
R.  only  by  a  public  demand  upon  the  premises  assessed,  and  the  only 

stated  therefor  was  '*that  he  Ceotttiactor)  oonld  aot  eooTenlenUy 

:*'   heH,  that  tho  retnm  was  humfflclcnt 

u.  from  the  Distriot  Oourt,  Fourth  Judicial  District^ 
1  County  of  San  Franciaoow 

was  an  action  to  reeoyer  the  amount  of  a  street 
3nt  The  complaint  averred  a  compliance  with  the 
in  the  proceedingB  taken  to  grade  and  macadamize 
lia  Btreety  between  Taylor  and  Jones  streets;  averred 
g  to  plaintiff  of  a  contract  for  macadamising^  and  a 
to  B.  Eeimyy  and  an  assignment  by  Kenny  to  plain- 
a  contract  for  grading  the  block  referred  ta  The 
was  a  specific  denial  of  each  averment  of  the  corn- 
cause  was  tried  before  the  Oourt  without  a  jury. 
Giintiffy  to  sustain  the  issues  on  his  part,  introduced  in 
,e  the  warrants,  assessments,  and  diagrams  (with  the 
ts  of  demand  and  nonpayment,)  for  macadamizing 
ading,  under  said  contracts.  The  substance  of  the 
Mavits,  or  return  to  said  warrants,  so  far  as  they  are 
al  to  an  understanding  of  the  decision  on  this  appeal, 
ated  in   the   opinion    of   the    Court     The  defendant 


394  GuEBnsr  v.  Bacsss.  [Sup.Ct. 


▲rgwatnt  tut  Appdliat 


objected  to  it^  becanse  no  demand  was  stated  in  said  Tetnm, 
and  because  the  return  did  not  show  that  defendant  could  not 
be  convenientlj  found ;  and  to  its  introduction  in  evidence  duly 
excepted. 

The  plaintiff  had  judgment  The  defendant  moved  for  a 
new  trial,  on  the  grounds  —  that  the  Court  erred  in  the 
admission  of  said  evidence  objected  to;  that  the  judgment 
was  not  sustained  by  the  evidence,  and  was  against  law. 
The  motion  was  denied  by  the  Oourt,  and  from  the  judgment 
and  the  order  of  the  Court  denying  a  new  trials  the  defendant 
appealed. 

Eaighi  <£  Piersan,  lor  Appellant. 

Neither  of  the  returns  show  any  demand,  or  legal  exctne. 
for  failure  to  make  one.  Jn  each  return  the  contracted 
simply  states  that  *'he  could  not  conveniently  find  Michael 
Reese.''  He  does  not  aver  that  he  ever  attempted  to  find 
him  —  a  gentleman  as  universally  known,  and  as  easily  found, 
as  any  man  in  San  Francisco.  He  shows  not  the  least  effort 
to  find  him  —  does  not  show  that  he  could  not  easily  and  con- 
veniently be  found,  but  simply  that  it  did  not  suit  his  conr 
venience  to  find  him ;  and  we  are  gravely  told  by  respondent's 
counsel  that  this  is  sufficient,  and  further,  that  no  demand  is 
necessary  at  all. 

The  statute  of  1862,  (p.  308,  Sec  11,)  declares  that  the 
contractor  shall  call  upon  the  owner  or  his  agent,  if  they  can 
be  cowoemenily  found;  but  the  respondent's  counsel  says  that 
the  contractor  need  not  call  upon  them  unless  it  suits  his 
convenience,  and  he  argues  that  such  a  delinquency,  under 
the  last  clause  of  section  eleven,  as  amended  by  the  Act  of 
1868,  (Statutes  1863,  p.  680,)  only  loses  the  contractor  his 
lien,  but  not  his  right  to  a  personal  judgment  He  fails 
entirely  to  discriminate  between  the  demand  and  the  return. 
The  last  clause  of  section  four  of  the  Act  of  1863  provides 
that  if  no  return  be  made,  the  lien  shall  be  lost,  but  does  not 
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in  S  BmUh,  for  Bespandnt 

avits  af  demand  aie  anfficient  Ko  tpaoial  ^  demand 
3f endant  is  necesaaiy  before  a  anit  can  be  btengbt'' 
Seaman,  22  CaL  649.) 

urna^  upon  the  warranta  to  whioh  the  eonnael 
>  in  the  very  words  of  the  atatute,  and  with  ref er- 
im  it  wotQd  be  anfficient  to  aay  iia  lex  eeripta  eet^ 
n  having  a  wtorant  ia  directed  by  the  statute 
B3»  Sec  4,  p.  629)  ^to  call  npon  tiie  perscwa  ao 
r  their  agents,  if  diey  can  be  eotkoeniently  found, 
id  payment  of  the  amount  aases^ed  to  each*    *    * 

the  persons  so  assesaed  or  their  agenta  cannot  be 
ly  found,    •    «    «    then  the  aaid  contractor,  or 

or  aaaigna,  ahall  publicly  demand  payment  on  the 
Assessed*'^  Does  that  statute  require  the  exercise 
ligence  on  the  part  of  the  person  having  the  war- 

ao^  how  muoht  Jnat  ao  much  aa  he  may  find  it 
t  to  uaa^  and  no  more.  It  ia  hia  own  conveniencQ 
)nflults^  and  he  ia  made  the  sole  judge  of  what  he 
nnot  eorwenierdly  do  in  that  respect  And  all  the 
id  state  is^  ^  the  nature  and  character  of  the  demand, 
ler  any  of  the  aaseasments  remain  unpaid,  in  whole 
;,  and  the  amount  thereof.''  In  respect  of  all  which, 
i  is  full  and  completer 

Court,  Rhodbb,  J. : 

^ntractor's  return  upon  each  of  the  warrants  of  the 
mdent  of  Streets,  so  far  as  it  relates  to  the  points 
consider,  ia  "  that  he  [the  contractor]  could  not  con- 
find  Michael  Reese,"  and  **  that  he  also  went  upon 
the  lots  numbered  and  exhibited  on  the  diagram 
to  said  assessment  list  and  warrant  as  lots  numbers 
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ly  2y  8,  4,  &  and  6,  and  publidy  demanded  on  each  lot  pay- 
ment of  the  sum  assessed  thereon  in  said  assessment  list,  but 
that  notwithstanding  such  demands  so  made  the  several  sums 
assessed  in  said  assessment  list  against  the  lots  numbered  and 
exhibited  as  aforesaid  remain  due  and  unpaid.'' 

The  tenth  section  of  the  Act  of  1862,  relating  to  streets 
in  San  Francisco,  (Stats.  1862,  p.  397,)  provides  that  the 
^'said  warrant,  assessment  and  diagram  ahall  be  recorded. 
When  so  recorded,  the  several  amounts  assessed  shall  be  a 
lien  upon  lands,  lota  or  portions  of  lots  assessed,  respec- 
tively, for  the  period  of  two  years  from  the  date  of  sisud 
recording,  unless  sooner  dischai^ed.^'  The  eleventh  section 
of  the  Act,  ad  amended  in  1868,  (Statutes  1863,  p.  629,) 
among  other  things,  provides  that  ^'if  any  contractor  shall 
fail  to  return  his  warrant  within  the  time,  and  in  the  form 
provided  in  this  section,  he  shall  thenceforth  have  no  lien  upon 
the  properly  assessed,"  The  return,  therefore,  in  conformity 
to  the  provisions  of  that  section,  is  essential  to  the  continuance 
of  the  lien. 

As  the  contractor,  under  the  authority  of  Taylor  y.  PaltMr, 
81  CaL  240,  is  not  entitled  to  a  personal  judgment  against 
the  person  assessed,  he  is  under  the  necessity  of  taking  the 
steps  requisite  to  preserve  his  lien  upon  the  lot;  otherwise 
he  is  without  remedy  for  the  collection  of  the  assessment 
That  section  (Section  11)  prescribes  the  manner  of  making 
the  demand.  There  are  three  modes  in  which  the  demand 
may  be  made.  First,  of  the  person  assessed;  second,  of  his 
agents;  and  third,  a  demand  publicly  made  on  the  premises 
assessed.  The  purpose  of  the  demand  is  very  obvious.  Up 
to  that  time  the  owner  has  only  constructive  notice  of  the 
proceedings,  from  their  initiation  up  to  the  recording  of  the 
warrant,  assessment  and  diagram;  and  as  by  the  record  a 
lien  is  cast  upon  his  property,  he  is  required  to  be  notified 
in  order  that  he  may  take  the  proper  steps  for  its  discharge. 
The  statute  gives  him  certain  days  of  grace  —  not  less  than 
five  nor  more  than  fifteen  —  within  which  to  pay  the  amount 
due,  so  as  to  relieve  his  lot  of  the  lien  and  save  himself  from 
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ace  and  ezpeoBe  of  defending  an  aetiaQ  for  ita 
^  and  also  to  enaUe  him  to  take  an  appeal  to 

id  Supexriflon  upon  questions  lespeeting  the 
correctness  of  the  assessment^  ete.  The  purpose 
land  wuB  to  give  him  the  full  benefit  of  those 
ace.  The  record  of  the  warranty  aaaessment  and 
;  is  declared  by  seetion  ten,  shall  be  constmctive 
lim  of  ita  eontents;  and,  of  course^  the  statute 
be  reasonably  oonstmed  as  intending  that  another 

should  be  taken  within  the  caisning  ten  days,  to 
him  again  constructive  notice  of  the  same  thing, 
deed  as  the  surest  and  readiest  means  by  which 
ce  might  be  imparted  to  him^  if  that  was  practi- 
xpossibilities  are  not  required  of  the  contractor. 
.  required  to  call  on  the  owner  if  he  cannot  be 

upon  the  agent  (if  he  has  an  agent)  if  he  cannot 
nor  to  go  upon  the  premises  if  they  are  inaccessi* 
warrant  is  a  process  which  he  is  required  to  serve, 
held  to  the  same  measure  of  diligence  in  its  ser- 

offioer  holding  legal  process  for  service.    He  must 
;ent  search  and  inquiry  for  the  person  assessed. 
)rd  '^  conveniently ''   in   the   section   requiring  the 

to  call  on  the  person  assessed,  if  he  can  conven- 
found,  and  demand  payment,  is  very  unusual  in 
omiection,  though  the  proper  interpretation  may 
ubtful.  It  certainly  does  not  mean  that  he  should 
le  owner  of  the  lot  if  it  suits  his  convenience.  It 
me  sense,  be  inconvenient  for  him  to  leave  his  resi* 

to  pstts  along  a  single  block,  or  to  enter  the  lot- 
place  of  business  to  demand  payment;  but  that 
ition  mmld  make  the  requirement  a  useless  and 
lie.  Whatever  it  is  the  duty  of  an  officer  to  do 
gaged  in  the  performance  of  services  enjoined  upon 
law,  and  may  be  accomplished  by  the  exercise  of 
e  diligenoei  tfut^  it  may  be  said,  can  conveniently 
by  him. 
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The  efFort  must  be  made  to  find  the  person  assessed  before 
going  in  search  of  his  agent,  and  the  return  must  show  that 
fact     If  he  is  a  non-resident  of  the  citjr  or  State,  or  if  he  is 
temporarily  absent,  or  if  he  has  absconded,  or  if,  after  an 
attempt  in  good  faith  to  find  him  he  cannot  be  found,  there 
is  no  difficulty  iu  stating  the  fact      The  statute  requires 
the  return  to  state  the  *^  nature  and  character  of  the  demand," 
and  as  the  continuance  of  the  lien  for  two  years  depends  on 
the  return,  there  is  a  marked  propriety  in  requiring  the 
return  to  show  a  demand  upon  the  person  assessed,  or  a 
reason  why  it  was  not  done,  before  resorting  to  the  other 
modes  of  making  the  demand.     Suppose  the  fact  was,   as 
suggested   by   the    defendant's   counsel,    that   the   defendiULt 
was  as  universally  known  and  as  easily  found  as  any  man 
in  San  Francisco,  it  is  obvious  that  the  return  of  the  con- 
tractor that  he  could  not  conveniently  find  Michael  Heese, 
would  be  the  merest  evasion.     Had  the  return  been  that  the 
defendant  '^cannot  be  found,"  or  that  ^'he  could  not  find" 
the  defendant,  it  would  have  been  sufficient^  so  far  as  the 
personal  demand  is  concerned,  to  show  a  compliance  with 
the  requirements  with  the  statute,  but  as  it  now  stands  it  is 
insufficient 

Before  the  contractor  is  permitted  to  resort  to  the  third  mode 
of  making  the  demand  he  must  have  exhausted  the  second  as 
well  as  the  first  mode.  He  should  show  either  that  the  person 
assessed  has  no  agent,  or  if  he  has  an  agent,  that  be 
could  not  be  found.  The  return  does  not  show  either  of  those 
facts,  althou^  it  shows  that  he  called  upon  the  agents  of  other 
persons  who  were  assessed.  Per  this  leasoOy  also^  the  xetura 
is  insufficient 

Judgment  reversed* 


Sawtxb,  J.y  dissenting; 

I  am  compelled  to  dissent  from  the  conclusions  attained  by  s 
majority  of  my  associates.  In  my  judgment  the  record  dis- 
closes no  error,  and  the  judgment  should  be  affirmed. 
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)AVn)  LEVITZKT  v.  JAMES  CANNING. 

DNBOUB    CHABOS   TO   JtTBT    10    iHUATBBIALd If   thWt   It   ail    ttSlie    «ff 

be  determined  from  the  evidence,  onder  proper  lnstroet!ont  from  tb« 
as  to  the  law,  It  It  error  for  the  Court  to  charge  the  Jnrjr  that  the 
T  is  entitled  to  recover ;  hUt  if  the  evidence  makea  the  case  to  elesr 
>  plaintiff  that  a  verdict  for  defendant  would  he  contrary  to  the  erf- 

the  error  is  Immaterial. 

[N  A  LsASi  —  QniVT  EHJOTxnfT. —  If  the  lease  Is  for  the  term  of 
rears,  with  the  privilege  of  two  more  If  the  defendant  does  not  tell 
mised  premises  befbre  the  end  of  three  yeara,  and  the  letsor  has  not 
:  the  end  of  the  three  years,  and  the  lessee  elecU  to  Iceep  the  premises 
>ars  more,  and  the  lease  contains  a  covenant  for  quiet  enjoyment,  the 
nt  at  the  time  of  the  election  becomes  a  covenant  for  the  tnll  term  of 
mrs. 

a  covenant  tn  a  lease  for  qnlet  enjoyment,  no  set  formula  Is  required 
mguage  which  expresses  the  intent  of  the  lessor  to  promise  a  quiet 
lent  of  the  premises  is  sufficient. 

P*  Covenant  in  Lbasb  vob  Quibt  Bnjotmbnt. —  A  covenant  in  a 
that  the  lessee  shall  have  the  demised  premises  peaceably  and  quietly, 

broken  unless  there  is  an  eviction  or  an  Invasion  or  disturbance  of 
»Bsesslon. 

the  lessor  gives  out  publicly  that  the  lessee  has  no  right  to  the  pos- 
Q  of  the  demised  premises,  and  brings  actions  at  law  against  the  lessee 
Is  tenants  to  recover  the  possession.  In  consequence  of  which  the  les^ 
tenants  quit  the  premises,  and  he  Is  unable  to  rent  the  same,  thess 
constitute  a  breach  of  a  covenant  In  the  lease  for  quiet  enjoyment, 
be  entry  by  the  lessor  upon  the  roof  of  the  demised  premises,  and 
rtlng  It  into  a  washhonse  or  place  for  drying  clothes.  Is  a  breach  of  a 
ant  in  the  lease  for  quiet  enjoyment. 

FOB  Bbsach  aw  CovsNANT  IN  Lkasc— If  the  lessor  breaks  a  cove- 
in  the  lease  for  quiet  enjoyment  of  the  demised  premises,  by  bringing 
IS  at  law  against  the  lessee  to  recover  possession  of  the  demised  prem- 
the  lessee's  costs  and  counsel  fees  In  defending  the  action  are  properly 
ed  as  damages  in  a  suit  by  the  lessee  for  breach  of  the  covenant 
T  IN  Suit  vob  Bbbach  or  Covsxcaiit  ik  Lbasb. —  In  an  action  by 
essee  against  the  lessor  for  bteadi  of  a  covenant  In  the  lease  for  avlet 
ment,  by  bringing  suits  against  the  lessee  to  recover  possession  of  the 
sed  premises,  If  the  tenant's  possession  was  lavrful,  the  lessor  cannot 
duce  testimony  to  show  that  he  believed  he  had  a  right  to  the  posses* 

and  brought  the  salts  In  good  faltb  and  not  mallclouslj. 

DAL  from  the  District  Courts  Fourth  Judicial  District^ 
id  Count}^  of  8an  Francisco. 

he  "Sd  day  of  March,  1862,  James  Canning,  the  appel* 
y  a  lease  in  writing,  demised  to  David  Levitzky,  the 
lent,  a  brick  building  and  lot  on  the  comer  of  Third 
inna  streets,  Cily  and  County  of  San  Francisco,  for 
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the  term  of  three  years  from  that  date.  The  lease  contained 
the  following  clause:  ''After  the  expiration  of  this  lease,  if 
the  parly  of  the  first  part  did  not  dispose  of  said  premises, 
the  said  David  Levitzky,  party  of  the  second  part,  has  the 
privilege  for  two  years  longer,  after  the  expiration  of  this 
lease^  for  the  same  rent  as  first  above  mentioned.''  The 
following  is  the  clause  which  contained  the  covenant  of 
quiet  enjoyment:  "The  said  David  Levitzky,  party  of  the 
second  part,  agrees  to  hold  the  above  mentioned  premises 
from  said  Canning,  parly  of  the  first  part,  for  the  term  of 
three  years  from  this  date,  eighteen  hundred  and  sixty-two, 
for  the  monthly  rent  or  sum  of  eighty  dollars,  paid  monthly 
on  the  third  of  and  every  month,  and  to  hold  and  enjoy  the 
above  mentioned  premises  peaceably  and  quietly  for  the  term 
as  first  above  written.'' 

This  action  was  commenced  in  April,  1866.  The  causes 
of  action  alleged  were  breaches  of  the  covenant  in  the  lease 
for  quiet  enjoyment  of  the  demised  premises.  The  com- 
plaint contained  three  counts.  The  first  was  for  not  keeping 
the  premises  in  repair.  The  second  count  averred  a  breach 
by  defendant  and  his  agents  and  servants,  without  plaintiifs 
license,  taking  possession  of  the  roof  of  the  house  and  using 
the  same  as  a  place  for  han^ng  out  clothes  to  dry.  Hie 
breach  alleged  in  the  third  count  is  stated  in  the  opinion  of 
the  Court. 

The  defendant,  in  his  answer  to  the  second  count,  alleged 
that  he  gave  leave  to  a  washerwoman,  without  charge,  to 
use  the  roof  of  said  premises  to  hang  clothes  out  to  dry,  but 
avers  that  the  same  was  not  done  under  claim  of  right  to 
the  possession  of  the  demised  premises,  or  to  exclude  the 
plaintiff  therefromu  That  said  plaintiff  well  knew  that  the 
roof  was  so  used,  and  made  no  objection  thereto,  and  when 
objection  was.  made,  the  use  of  the  roof  for  the  purpose 
aforesaid  was  discontinued.  In  answer  to  the  third  count, 
the  defendant  admitted  that  he  brought  suits  to  recover 
possession  of  the  demised  premises,  but  alleged  that  before 
doing  so  he  fully  stated  the  case  to  his  attorneys,  who  gave 
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r  opinion  that  the  lease  had  expired,  and  that  ho 
tied  to  the  possession  of  the  premises,  and  that  in 
the  suits  he  acted  bona  fide  and  without  malice, 
rst  suit  to  recover  possession  of  the  demised  prem- 
commenced  March  Slaty  1865,  and  the  second  was 
ed  July  25th,  1865.  The  first  was  discontinued  on 
8  motion,  and  defendant  recovered  judgment  in  the 

le  trial  of  this « action,  the  parties  introduced  testi- 

the  issues. 

lefendant  during  the  trial  offered  testimony  to  show: 
That  the  said  suits   instituted   by   him  against  the 

to  recover  the  possession  of  the  demised  premises 
y  Exhibit  A,  and  in  all  that  he  said  or  did  in  that 
were  instituted  by  him  for  probable  cause,  without 
and  in  pursuance  of  a  bona  fide  claim  and  color  of 
id  title  to  the  possession  thereof.  To  all  of  which 
ntiff  objected,  and  the  objections  were  sustained,  and 
endant  thereupon  excepted.  Second — That  before 
ng  said  suits  the  defendant  fully  and  fairly  stated 
I,  and  all  the  facts  of  his  case,  to  his  counsel,  E.  B. 

and  James  C.  Gary,  of  the  Oity  of  San  Francisco, 
's  and  counsellors  at  law,  who  thereupon  gave  it  aa 
)inion  that  the  term  of  said  lease  had  expired,  and 
e  defendant  was  entitled  to  the  possession  of  the 
[  premises;  and  that  the  said  Levitzky  was  unlaw- 
lolding  possession  thereof;  and  that  in  instituting 
its,  and  in  all  that  he  said  or  did  in  that  behalf,  the 
int  acted  bona  fide  upon  said  opinion,  and  not  oth^Hv 
To  all  of  which  the  plaintiff  objected,  and  the  obj»c- 
as  sustained,  and  the  defendant  then  and  thare 
d. 

Court  charged  the  jury  that  the  plaintiff  was  entitled 
rer. 

plaintiff  recovered  judgment  for  seven  hundred  d^l- 
mages  in  the  Oourt  below,  and  the  defendant  appealed 
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from   the   judgment    and   from    an    order    denjing   a  now 
trial. 

The  other  facts  are  stated  in  the  opinion  of  the  CourL 

James  (7.  Cary,  for  Appellant 

* 

The  facts  proved  do  not  constitute  a  breach  of  the  cove- 
nant for  quiet  enjoyment  contained  in  the  lease.  The 
covenant  there  is:  ^' Said  Canning,  .party  of  the  first  part, 
promises  to  let  have  said  D.  Levitzky  said  premises  for  the 
full  term  of  this  lease,  peaceably  and  quietly."  There  is  no 
covenant  against  commencing  a  suit.  It  cannot  be  implied; 
it  must  be  expressly  covenanted  against.  The  well  settled 
and  established  form  of  this  covenant  is  bxk  (Branger  y. 
Manciet,  30  Cal.  624.)  ''The  scope  of  this  covenant  depends 
in  so  many  cases  upon  the  particular  words  employed  in  its 
expression,  that  it  will  readily  be  se^i  how  difficult  it  is  to 
lay  down,  as  a  general  rule^  what  will  cause  its  breacL" 
(Rawle  on  Cov.  for  Title,  159 ;  Stewart  v.  West,  2  Harria,  838.) 

The  promise  of  Canning,  that  Levitzky  should  have  the 
premises  "peaceably  and  quietly,"  cannot,  by  any  construe- 
tion,  be  made  to  embrace  a  covenant  against  ''suits."  If  it 
cannot,  then  the  institution  of  the  /'  suits ''  against  Levitzky 
after  the  expiration  of  the  term  of  three  years,  to  test  his 
right  to  the  possession  of  the  premises,  was  no  breach  of  the 
covenant  for  quiet  enjoyment. 

But  let  it  be  conceded  that  the  lease  contains  a  sweeping 
covenant  for  quiet  enjoyment  fully  written  out^  still  the  ver- 
dict is  against  law  and  cannot  stand,  for  there  was  a  total 
failure  of  proof  showing  a  breach  by  Canning  of  the  cove- 
nant for  quiet  enjoyment  during  the  term  of  the  lease.  The 
lease  was  for  three  years  from  the  3d  day  of  March,  1862, 
and  of  course  the  term  expired  on  the  3d  day  of  March, 
18C5.  During  this  entire  term  Levitzky  remained  in  the 
undisturbed  enjoyment  of  the  demised  premises.  Canning 
performed  his  covenant;  and  in  the  language  of  the  lease, 
be  did  ^^  l^^t  have  the  said  D.  Levitzky  said  premisea  for  the 
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I  of  this  lease  peaoeablj  and  qtiietly.''     It  was  not 
14th  day  of  March,  1866 — eleven  days  after  the 
expired,  that  he  instituted  '^  snita  "  against  Levitzky 
im  from  the  premises,  or  committed  any  act  of  disturb- 
^ord  or  deed.    This  action  being  predicated  upon  an 
ovenant,  it  was  incnmbeoit  on  the  plaintiff  to  prove 
.  a  covenant  existed  in  full  vigor  at  the  time  of  its 
reach.    In  that  he  failed,  but  the  jury,  in  making  np 
int  of  their  verdict,  allowed  for  damages  allied  to 
1  sustained  by  reason  of  an  assumed  breach  of  the 
for  quiet  enjoyment.    That  is  fatal  to  their  verdict 
I  am  wrong  on  all  the  foregoing,  I  submit  that  the 
red  in  rejecting  proper  testimony  offered  by  the  de- 
He  offered  to  prove  on  the  trial  *^  that  the  suits  in- 
)y  him  against  Levitcky  to  obtain  possession  of  the 
premises,  and  in  all  that  he  said  or  did  in  that  behalf, 
Ltuted  by  him  for  probable  cause,  without  malice,  and 
mce  of  a  bona  fide  daim  and  color  of  right  and  title 
Msesdion  thereof."     No  action  can  be  sustained  for 
g  a  civil  suit^  unless  it  be  averred  and  proved  that  it 
::ious  and  without  probable  cause.    The  sting  of  these 
their  malice  and  falsity. 

rinciple  appears  to  be  that  no  man  is  liable  for  the 
he  may  inflict  in  the  exercise  of  a  lawful  right  To 
nvil  action^  though  the  plaintiff  has  no  grounds,  and 
is  not  for  the  purpose  of  vexation,  is  not  actionable, 
t  is  a  claim  of  right:  he  asserts  a  right  The  authori- 
0.  (2  Espinasse's  Nisi  Prius,  117;  Coke  Litt,  161,  a 
;  Scmlle  v.  BoberU,  1  Salk.  14;  1  Lord  Raymond, 
ineibel  v.  Fcdrbain,  1  Bos.  &  PuL  888;  Purton  v. 
1  Bos*  &  PuL  805 ;  Tomlineon  v.  Warner,  9  Ohio, 
nduzer  v.  Lindet^man,  10  Johns.  106;  Pangbum  v. 
7&nd.  849 ;  Bailey  y.  Dean,  6  Barb.  801 ;  and  generally, 
.  Cas.  S18.) 

ule  of  damages  in  actions  for  a  breach  of  cove- 
'  quiet  enjoyment  is  settled.  It  is  the  value  of   the 
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rents  reserved  in  the  lease,  where  diere  has  been  an  eviction; 
Inhere  there  has  been  no  eviction,  there  can  be  no  damage,  for 
nothing  short  of  an  eviction  is  a  breach  of  this  covenant. 
(Kelly  V.  Dutch  Church,  2  Hill,  115;  Sedgwidc  m  Dam.  165; 
Taylor's  Landlord  and  Tenant^  817.) 

B.  S.  Brooks,  for  Bespondent. 

The  commencement  of  a  suit  is  not,  of  itself,  aujr  cause  of 
action;  but  any  act,  however  right  in  itself,  will  constitute 
a  cause  of  action  if  it  be  a  breach  of  oovtenant  It  is  only  by 
force  of  the  covenant  that  there  is  any  canae  of  action*  We 
have  not  sued  for  a  malicious  or  vexatious  suit;  we  do  not 
allege  malice  or  want  of  probable  cause;  we  do  not  claim  ex- 
emplary  damages.  An  entry  upon  our  possession  is  a  trespass; 
but  if  the  landlord  covenant  not  to  do  it»  it  is  a  breach  of  his 
covenant. 

The  covenant  is  that  the  landlord  will  let  the  plaintiff  quietly 
and  peaceably  hold,  not  merely  that  he  shall  hold  for  the  term. 
I  doubt  whether  there  is  any  covenant  in  the  lease  that  the 
tenant  shall  hold  for  the  full  term,  or  that  he  shall  not  be 
evicted  by  a  stranger;  but  the  covenant  in  effect  is  that  the 
landlord  himself  will  not  disturb  him;  be  agrees  to  let  him 
have  them — ^^not  that  he  will  warrant  him  in  the  possession 
— only  that,  so  far  as  the  landlord  is  concerned,  he  will  permii 
his  tenant  to  occupy^  and  not  merely  to  occupy,  but  peaceably 
and  quietly. 

Now,  if  in  the  face  of  this  covenant,  ihe  landlord  himself, 
by  any  act  of  his,  disturbs  his  tenant  in  the  peacefvl  occupa- 
tion of  the  premises,  he  breaks  the  covenant;  and  it  matters 
not  whether  that  disturbance  is  created  by  trespasses  upon  the 
premises,  or  the  creation  of  nuisances,  or  pulling  off  the  roof^ 
or  otherwise  rendering  the  premises  untenantable,  or  frighten- 
ing off  his  sub-tenants  by  threat!  of  prosecution  and  suits 
brought  against  them. 

An  actual  eviction  was  not  necessary  to  eon^titate  a  bread 
of  the  covenant  (  Waidron  r.  UeCarty,  8  Johns.  472 ;  Picket  t. 
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rohn0.  120;  Sedgwick  v.  HoUeribach,  7  Johna  S80; 
56,  Cro,  Eliz,  644;  1  EolL  Abr.  430;  p.  11;  Varir 
.mhall,  8  Johnfl.  198;  Oteerwimlt  t.  Davis,  4  Hill, 

of  eviotiony  the  plaintifF  is  entitled  to  recover  the 
i  defending  himaelf  from  the  action  of  ejectment* 
.  Williama,  8  Mass.  162,  221 ;  StaaiB  r.  TenEyck's 

3  Caine,  111;  Bermett  ▼.  Jenkins,  18  J.  R  60; 
he  Dutch  Church  of  Schenectady,  2  Hill,  105.) 
3  cited  by  the  appellant's  counsel  in  regard  to  dam- 
eviction,  with  the  modification  which  I  have  stated, 
to  the  expenses  which  the  plaintiff  has  been  put  to 
ng  his  possession,  seems  to  be  the  rule  in  New  York 
sylvania;  but  a  very  different  and  more  equitable 
s  to  prevail  in  other  States,  (See  Sedgwick  on 
f  Damages,  IM  ei  seq.) 

Court,  Saitdbbson,  J.: 

error  to  charge  the  jury  that  the  plaintiff  waa  en- 
recover.  Whether  he  was  or  not,  depended  upon 
le  had  broken  the  covenants  contained  in  the  lease 
ch  breaches  had  been  assigned;  and  that  was  to  be 
{d  from  the  evidence  by  the  jury,  under  proper  in- 
i  as  to  the  law  of  the  case.  By  its  course,  the  Court 
Q  the  jury  the  principal  issue  of  fact  in  the  case, 
3  them  only  the  labor  of  assessing  the  damages.  It 
jring  the  jury  in  respect  to  matters  of  fact  in  the 
the  constitutional  prohibition;  (Const.,  Art  VI, 
Miller  v.  Stewart,  24  Cal.  604;  People  v.  King,  27 
;)  but  in  view,  as  we  shall  presently  see,  of  the  very 
e  made  by  the  plaintiff,  we  think  that  a  verdict  for 
idant  would  have  been  contrary  to  the  evidence,  and 
efore  the  error  would  be  regarded  as  immaterial, 
ther  questions  made  by  the  case  all  relate  substan- 
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tiallj  to  the  same  matter — Whether  the  third  and  last  connt 
in  the  complaint  contains  a  canse  of  action.  Hie  matters 
there  stated  seem  to  have  constituted  the  main  grounds  of 
the  recovery^  and  the  question  is  whether  they  amount  to  m 
breach  of  defendant's  covenant  that  the  plaintiff  should  quietly 
and  peaceably  enjoy  the  demised  premises  for  the  term  specifi<Kl 
in  the  lease. 

The  lease  was  for  a  term  of  three  years,  with  a  privilege 
of  two  more  in  the  event  the  defendant  did  not  dispose  of 
the  demised  premises  before  the  expiration  of  the  three  years. 
The  defendant  not  having  sold  the  premises  at  the  end  of 
the  three  years,  and  the  plaintiff  having  elected  to  keep  than 
for  two  years  more,  the  covenant  for  quiet  enjoyment  became 
a  covenant  for  the  full  term  of  five  years.  There  is  noth- 
ing, therefore,  in  the  fact  that  the  breach  complained  of 
transpired  after  the  expiration  of  three  years.  Tie  defend- 
ant was  as  much  bound  by  his  covenant  after  that  time  as  he 
was  before. 

In  its  terms  the  covenant  is  very  general,  but  no  set  for- 
mula is  required  —  any  language  which  expresses  the  intent 
to  promise  a  quiet  and  peaceable  enjoyment  is  sufficient,  how- 
ever brief  it  may  be.  (Eawle  on  Cov.  184.)  Whether  it  ia 
broad  enough  to  include  strangers  or  not  is  immaterial,  for 
the  breach  alleged  was  committed,  if  at  all,  by  the  lessor. 

The  covenant  for  quiet  enjoyment  goes  only  to'  the  posses- 
sion, and  hence  the  general  rule  that  there  is  no  breach* 
unless  there  has  been  an  eviction  or  an  invasion,  or  disturb- 
ance of  the  possession.  (Waldron  v.  McCarty,  8  Johns.  473; 
Picket  V.  Weaver,  5  Johns.  120;  Sedgwick  v.  HoUenback,  7 
Johns.  380;  Whitbeck  v.  Cook,  15  Johns.  485;  St.  John  v. 
Palmer,  5  Hill,  601.)  The  eviction  need  not  be  by  legal 
process.  (Oreenvault  v.  Davis,  4  Hill,  644.)  Nor  need  there 
be  a  complete  ouster  or  expulsion;  and  invasion,  disturbance 
or  prevention,  in  whole  or  in  part,  will  constitute  a  breach  of 
the  covenant  (Piatt  on  Cov.  827.)  There  must  be  some  act 
of  molestation,  affecting,  to  his  prejudice,  the  possession  of 
the  covenanteOi     Forbidding  a  tenant  of  the  oovenantee  to 
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im  rent  will  not  amount  to  a  breach^  if  the  tenant,  not- 
anding,  afterwards  pays  the  rent.  (Wiichcot  v.  Nine,  1 
il.  &  Gold.  81.)  But  suppose  the  tenant  had  not  paid 
!nt,  but  in  consequence  of  the  covenantor's  prohibition 
3fused  to  pay?  ,  The  case  cited  certainly  implies,  very 
\jf  that  it  would  then  have  amounted  to  a  breach, 
lere  can  be  little  doubt  but  that  it  would  huve  been  so 
^d.  An  act  of  molestation,  whether  committed  by 
cnantor  himself  or  by  another  at  his  command,  will  alike 
t  to  a  breach  of  the  covenant  {Seaman  r.  Brownmg, 
.  157.) 

a  the  third  count  in  the  complaint  it  appears  that  the 
mt  had  slandered  the  plaintiff's  possession,  giving 
1  pretending  publicly  that  he  had  no  right  to  the  pos- 

of  the  demised  premises,  and  that  he  had  brought 
^ions  at  law  to  recover  the  possession  of  the  premises 
le  plaintiff  and  his  tenants,  under  the  pretence  that 
e  had  expired.     That  in  consequence  of  these  actions 

against  himself  and  his  tenants,  he  had  been  put  to 
■cpense  in  defending  the  same,  and  hb  tenants  had 
?  premises,  leaving  the  same  vacant,  and  that  he  had 
lable  to  rent  the  same  to  other  parties,  by  reason  of 
•ubts  as  to  the  lawfulness  of  his  possession,  caused  by 
of  the  defendant,  in  bringing  said  suits  and  publicly 
r  that  the  possession  of  the  plaintiff  was  unlawful 
t  he  had  no  legal  right  to  let  the  premises.  Was 
reach  of  his  covenant  within  the  rule  already  stated 

cases  which  we  have  cited?  That  it  was,  does  not 
f  doubt.     Those  acts,  if  performed  by  him,  were  as 

molestation,  disturbance  and  invasion  of  the  plain- 
(session  as  a  taking  by  the  shoulders  and  a  forcible 
of    the    plaintiff's   tenants   would   have   been.      The 

of  the  act  must  be  determined  by  the  results  which 
J  and  in  view  of  the  results  which  are  alleged  to 
lowed  the  acts  of  the  defendant,  there  can  be  no 
that  he  disturbed  and  interrupted  the  possession  of 
iXSS,   to  his  injury,  which  ia  precisely  what  he  had 
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covenanted  not  to  do.  The  entry  upon  the  roof  of  the  build- 
ing and  converting  it  into  a  washhouse,  or  a  place  for  drying 
clothes,  Tvhich  is  assigned  as  a  breach  of  the  ct»venant  for 
quiet  enjoyment  in  the  second  count  in  the  complaint,  and 
which  was  beyond  all  question  a  breach  of  the  covenant,  for 
the  defendant  had  no  more  right  to  enter  upon  the  roof,  or 
to  authorize  another  to  do  so,  than  he  had  to  enter  upon  the 
floors  of  the  building  and  make  a  washhonse  of  them,  was 
not  so  fatal  to  the  enjoyment  of  the  plaintiff  as  the  acts  com- 
plained of  in  the  third  count,  and  which  are  the  subject  of 
debate.  The  matters  set  out  in  the  third  count  are  the  most 
effectual  and  damaging  breach  of  the  two. 

The  costs  of  the  two  actions  and  the  plaintiff's  counsel 
fees  were  properly  allowed  as  part  damages.  Where  a  cove- 
nantee is  evicted  by  a  stranger,  holding  a  paramount  title, 
by  judgment  of  law,  the  measure  of  damages  includes  the 
expenses  of  the  covenantee  in  defending  the  suit,  including 
fees  paid  to  counsel.  (Sweti  v»  Patrick,  12  Maine,  9;  Pitkin 
V.  Leamtt,  13  Vt  379.)  Here  the  actions  did  not  result  in 
an  eviction  by  a  paramount  title,  for  they  were  brought  by 
the  covenantor  himself,  and  did  not  terminate  in  an  absolute 
eviction,  but  they  worked  a  breach  of  the  defendant's  cove- 
nant, as  we  have  seen,  and  we  are  unable,  on  the  score  of 
principle;  to  distinguish  between  the  cases  cited  and  this. 

It  follovra  that  the  Court  did  not  err  in  excluding  the 
defendant's  testimony,  offered  for  the  purpose  of  showing 
that  he  had  acted  in  good  faith,  and  not  maliciously,  in  the 
measures  taken  by  him  to  get  possession.  Concede  that  he 
did,  as  incredible  as  it  may  seem;  belief  in  the  lawfulness 
of  an  act  does  not  shield  one  from  its  consequences,  if  it 
turns  out  to  be  unlawful  Good  faith  is  material  on  the 
part  of  the  defendant  only  where  malice  is  alleged  and 
exemplary  damages  claimed. 

The  order  denying  a  new  trial  is  a£Brmed» 
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Costs  rir  Repletzn. —  If,  In  an  action  of  replevin,  the  pleadlnca  admit  the 
property  to  be  worth  aeven  hundred  dollars,  and  the  Jury  award  part  of  it 
to  each  party,  and  find  the  value  of  the  part  awarded  to  defendant  to  be 
such  sum  as  deducted  from  seven  hundred  would  leave  over  three  hundred 
dollars,  the  Court  may  allow  the  plaintiff  bis  costs. 

Appeal  from  the  District  Conrty  Tenth  Judicial  Disft'icty 
Yuba  County. 

The  jury  did  not  find  the  value  of  any  of  the  property, 
except  the  twenty-four  spring  mattresses  which  they  awarded 
to  the  defendant.  The  Court  helow  awarded  to  the  plaintiff 
his  costs,  and  the  defendant  appealed  from  so  much  of  the 
judgment  as  gave  costs  to  the  plaintiff. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

L.  J.  Ashford,  for  Appellant,  argued  that  as  the  plaintiff 
could  not  recover  costs  in  this  action  unless  the  value  of  the 
property  recovered  was  three  hundred  dollars  or  more,  and 
as  the  Practice  Act  (Sec  495,)  required  the  value  to  he  de- 
termined by  the  jury,  and  as  the  jury  had  not  found  the  value 
of  the  property  recovered  by  the  plaintiff,  that  therefore  he 
could  not  recover  costs. 

Rowe  Bliss,  and  J.  0.  Eastman,  for  [Respondent,  argued 
that  the  Court  had  a  right  to  deduct  the  value  of  the  property 
recovered  by  the  defendant  from  the  admitted  value  of  all  the 
property  for  the  purpose  of  determining  the  value  of  that  re- 
covered by  the  plaintiff,  notwithstanding  the  case  had  been 
tried  by  a  jury;  and  cited  Edgar  v.  Oray,  5  CaL  27. 

By  the  Court,  Shafter,  J. : 

Action  for  the  claim  and  delivery  of  personal  property  of 
the  aggregate  value,  as  alleged  in  the  complaint,  of  seven 
hundred  dollars.  The  defendant  placed  the  value  in  his 
answer  at  ona  thousand  four  hundred  dollars,  and  daimed  a 
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judgment  for  the  possession.  The  jury  returned  a  verdict 
awarding  the  possession  of  all  the  property  to  the  plaintiff, 
except  twenty-four  double  mattresses;  and  as  to  them,  they 
were  awarded  to  the  defendant.  Their  value  was  fixed  by  the 
verdict  at  two  hundred  and  forty  dollars. 

The  parties  agreed  in  averring  the  property  to  be  worth 
seven  hundred  dollars  at  least  —  the  defendant,  indeed,  put- 
ting it  at  double  that  amount  The  value  of  the  mattresses 
deducted  from  the  agreed  value  of  all  the  articles  sued  for 
leaves  four  hundred  and  sixty  dollars  as  the  value  of  the 
property  recovered  by  the  plaintiff.  There  was,  therefore^ 
no  error  in  the  allowance  to  the  plaintiff  of  his  costs.  (Prac- 
tice Act,  Sec.  495.) 

Judgment  affirmed. 

Mr.  Justice  Bhodxs  did  not  express  an  opinioiL 


FOLKES  GIBSON  ato  THOMAS  D.  WEBSTER  w. 
FREDERICK  PUCHTA. 

RipHTS  or  PossBssioxf  TO  PUBLIC  MimBAL  IiAifD.— -  When  the  title  «f  the 
respectlye  parties  to  public  mineral  lande  le  heeed  on  poeeeeeloii  alone* 
the  older  possesaloiit  ae  between  the  two,  glTee  the  better  right;  and  thia 
although  the  use  to  which  the  older  poeseseor  appropriated  the  land  was 
for  agricultural  purposes,  while  the  younger  poisceslott  wan  for  mining 
purposes. 

Bights  of  Minbbs  amd  Aobicultubalistb  nr  Pubuc  ICnnmAii  Lauds.— 
Where  the  plaintiffs,  who  were  miners,  did  not  seek  to  enter  or  occupy, 
for  mining  purposes,  the  lands  of  the  defendant,  devoted  to  agrlcnltnie, 
but  sought  to  restrain  him  from  flowing  water  thereon  for  the  pnrpoee  of 
Irrigation,  by  which  their  adjacent  mining  claims  were  Injured,  the  plaint- 
iffs cannot  claim  any  authority,  rights,  or  prlylloges  In  the  premises  under 
the  Act  of  April  25th,  1855.     (Stats.  1865,  p.  lA.) 

IDBU. —  In  such  a  case,  plaintiffs'  rights  depend  npoB  tlie  prlndplea  snd 
rules  of  the  common  law,  applicable  to  adjoining  land  owners,  where  the 
one  complains  that  he  has  sustained  an  Injury  by  the  acts  of  the  other, 
done  OB  his  own  tend.  In  irrigating  his  land  the  defendant  Is  sQhJ«et  to 
the  maxim  stt  nlers  fno  ut  oHemiw  non  ladoM. 

lOBH. —  In  such  a  ease,  the  deftadant  has  the  dear  right  to  irrigate,  aa  well 
as  to  cultlrato  and  plant,  his  land,  and  an  action  eannet  be  wialntsinsd 
against  him  for  a  leesoasble  eBsrelse  of  his  right;  altheagh  tte 
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may  •sffer  axmoyaaet  or  iBjorj  fh«nl>j.  Ht  woaM  be  retponslble  to 
pialnttffi  only  for  injarlea  eanaed  by  nevllseoe*  or  OBikilUalneM,  or  thooo 
wilfully  Inflicted  la  tho  czordM  of  said  right. 

Appeai.  from  the  District  Court^  Tenth  Judicial  District, 
Sierra  County. 

This  was  an  action  to  restrain  the  defendant  from  running 
water  upon  plaintiffs'  mining  claims,  and  for  damages  sus* 
tained  thereby.  The  facts  are  set  forth  in  the  findings  of 
fact  made  by  the  Court  trying  the  cause  without  a  jury. 
The  defendant  had  judgment,  and  the  plaintiffs  appealed  upon 
the  judgment  roll  alone.  The  findings  of  fact  and  conclusions 
of  law  of  the  Court  below  are  as  follows,  to  wit: 

^  This  cause  was  tried  by  the  Court  without  the  intervention 
of  a  jury,  and  now  from  the  pleadings  and  evidence  I  find  the 
following  facts: 

"First  —  The  ground  described  in  plaintiffs'  complaint  is 
public  mineral  land  of  the  United  States,  and  contains  mines 
of  gold,  and  has  been  mined  for  gold,  more  or  less,  every 
year  since  1851. 

"  Second  —  Said  ground  was  originally  located  in  four  par- 
cels, adjoining  each  other,  by  different  companies,  for  mining 
purposes,  in  1852.  The  company  locating  that  parcel  highest 
up  the  river  was  known  as  the  *  Perseverance  Company; '  the 
next  below  as  the  *  Ourry  Company; '  the  next  as  the  *  Michi- 
gan Company; '  and  the  next,  and  farthest  down  the  river,  as 
the  *  Out  and  In  Company.* 

"  Third  —  The  plaintiffs  acquired  the  claims  of  all  these 
companies  by  purchase  as  follows:  The  Perseverance  claims 
on  July  6th,  1863:  the  Curry  claims  on  December  6th,  1862; 
and  the  Out  and  In  claims  and  the  Michigan  claims  on  Decem- 
ber 2nd,  1863.  And  plaintiffs  have  been  mining  on  some 
portion  of  the  ground  during  all  the  time  it  has  been  workable 
since  the  spring  of  1863. 

''Fourth — Plaintiffs  traced  their  title  to  the  Out  and  In 
ground  and  the  Michigan  ground  in  an  unbroken  chain  in 
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tbeir  predecessors  from  the  fall  of  1858;  and  to  all  the 
other  ground  described  in  their  complaint  from  the  spring 
of  1861.  And  plaintiffs  have  been  in  possession  of  each  of 
the  four  different  parcels  from  the  date  of  its  purchase. 

"  Fifth  —  The  ground  is  situate  on  a  flat,  adjoining  the 
south  side  of  the  river,  and  gradually  rises  as  it  approaches 
the  mountain.  A  portion  of  the  ground  next  the  river,  or 
front  ground,  as  it  is  called,  has  been  mined  and  worked 
from  the  top  down;  ^ut  the  bank  formed  by  so  mining  it 
has  become  so  high,  and  the  boulders  are  so  large,  that  the 
only  practicable  mode  of  working  the  remainder  of  the  un- 
worked  ground,  next  the  mountain,  is  by  tunneling  under  it, 
and  portions  of  it  have  been  mined  by  means  of  such  tunnels 
for  several  years. 

"  Sixth  —  About  the  Ist  of  May,  1866,  the  plaintiffs  started 
a  new  tunnel  under  that  portion  of  the  groimd  known  as  the 
Out  and  In  ground,  and  run  it  under  said  ground  in  the  usual 
and  only  practicable  way  to  mine  the  same,  and  ran  it  about 
forty-five  or  fifty  feet  under  said  Out  and  In  ground,  when 
they  were  driven  out  by  water,  as  hereafter  stated. 

"Seventh — In  the  summer  of  1858  the  defendant's  prede- 
cessors fenced  in  a  portion  of  the  back  ground  of  said  claims 
for  grazing  and  agricultural  purposes,  and  cleared  off  about 
three  quarters  of  an  acre  thereof,  on  which  they  planted  and 
cultivated  cabbage  and  other  vegetables,  and  have  continued 
to  raise  vegetables  thereon  every  year  since,  except  in  1862 
and  1863. 

"  Eighth  —  During  the  winter  of  1866-6,  and  the  spring  of 
1866,  the  defendant  cleared  off  about  one  acre  more  of  ground 
on  the  back  part  of  said  mining  claims,  and  adjoining  the 
ground  before  cleared  and  cultivated,  and  built  a  new  and 
more  substantial  fence  around  the  whole  lot. 

"Ninth  — On  the  26ih  day  of  January,  1866,  whilst 
defendant  was  clearing  off  said  last  mentioned  parcel  and  build- 
ing the  last  named  fence,  the  plaintiffs  notified  him  that  he 
must  not  run  r.nj  water  on  said  mining  dainu^  far  any  purpose 
whatever. 
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*'  Tenth  —  But  the  defendant  continued  to  completion  said 
clearing  and  fencing,  and  in  the  spring  following  planted  the 
newly  cleared  ground,  and  a  part  of  the  old,  in  potatoes;  and 
on  or  about  the  16th  of  July  following,  for  the  purpose  of  irri- 
gating said  potatoes,  diverted  from  Snake  Bar  Kavine,  which 
bounds  plaintiffs'  said  mining  claim  on  the  east,  a  sufficient 
quantity  of  water  for  irrigating  said  potatoes,  and  turned  the 
same  on  the  back  part  of  the  ground  planted  in  potatoes,  and 
run  it  across  said  ground  towards  the  river. 

"  Eleventh  —  No  part  of  plaintiffs'  said  tunnel  was  directly 
under  the  ground  planted  in  potatoes,  nor  within  less  tlian 
one  hundred  feet  thereof,  but  the  water  then  run  upon  said 
potatoes  as  aforesaid  by  the  defendant,  percolated  through  the 
ground  and  came  out  in  said  tunnel,  then  being  worked  and 
mined  by  plaintiffs,  in  such  quantities  as  to  prevent  the  plain- . 
tiffs  from  working  or  mining  therein.  The  extreme  back  end 
of  said  tunnel  is  thirty-five  to  forty  feet  imder  the  surface  of 
the  ground. 

"  Twelfth  —  That  defendant  continued  to  run  said  water 
on  said  potato  ground  from  the  time  he  commenced  till  the 
middle  of  October,  1866,  and  said  water  during  all  that  time 
continued  to  percolate  through  said  ground  and  run  into  said 
tunnel  in  such  quantities  as  to  prevent  the  plaintiffs  from  work- 
ing or  mining  in  said  tunnel  until  after  the  said  15th  day  of 
October,  1866,  and  did  prevent  the  plaintiffs  from  working 
or  mining  therein  during  all  the  time  said  water  was  being  run 
on  said  potato  ground  as  aforesaid. 

"  Thirteenth  —  That  but  for  the  running  of  said  water  on 
said  potato  ground  as  aforesaid,  plaintiffs  could  have  worked 
and  mined  in  said  tunnel  during  all  the  time  said  water  was  run 
on  said  ground  as  aforesaid. 

"  Fourteenth  —  That  by  reason  of  the  premises,  the  plain- 
tiffs have  BUfltained  damages  in  the  sum  of  two  hundred  and 
fifty*  doDanL 
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"  The  conclusions  of  law  from  the  foregoing  ft 
the  plaintiffs  are  not  entitled  to  the  relief  prajed 


Judgment  was  entered  for  the  defendant 

VancUef  &  Cotvden^  for  Appellantau 


I 


w 


The  decision  and  judgment  of  the  Court  are 
by  and  inconsistent  witli  the  findings  of  fact 

On  the  findings  of  fact  this  Court  should  or^ 
for  the  appellants  for  two  hundred  and  fifty  dol 
and  a  perpetual  injunction  against  respondent,  as 
plaintiffs'  complaint. 

Appellants'  possession  of  the  land  and  m 
described  in  their  complaint,  was  prior  to  that  o 
dent  —  said  claims  having  been  located  in  Ifll 
different  companies,  and  the  appellanta  having 
claims  of  those  companies  by  purchase  —  the  respi 
cultural  right  to  a  small  portion  of  the  land  havii 
the  summer  of  1858,  but  to  the  greater  portion 
winter  of  1 865-6, 

Whether  the  appellants*  possession  w^  prf 
are  still  entitled  to  recover,  since  the  land  ia  p 
land,  and  the  appellanta  entered  and  took  j 
mining  purposes,  and  at  the  time  of  the  comm 
wrongs  complained  of  were  mining  the  same  "  in 
ticable  mode/'  and  were  prevented  from  so  mi 
wrongful  acts. 

Appellants  were  not  in  the  poeition  of  those  do 
growing    crops,    aa    they    were    mining    about 
below  the  surface,  and  not  directly  under  the 
besides,    they   notified   respondent,   long    before 
were  planted,  **not  to  ran  any  wnter  on  said  i 
for  any  purpose  whatever,"      All  former  crops 
then  been  harvested,     (Hitteirs  Laws,  Art*  4,8^ 
point  that  priority  of  possession  would  not  hel 
we  dte  the  following  authoritioB:   Hittell'a  La 


ion 

i 

ia  p' 
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Stokes  V.  Barret,  6  OaL  86;  McGlintock  v,  Beyden,  5  Cal. 
97;  Bvxge  v.  Smith,  14  CaL  880;  Smiih  v  Doe,  15  Cal.  101; 
Clark  V.  2?tit;aZ,  16  CaL  86;  Martin  v.  Broumer,  11  Cal.  12. 

We  think  the  facta  found  authorize  a  judgment  for  appel- 
lants^  as  prayed  for. 

James  A.  Johnson,  and  Tf •  Cain,  for  Bespondent 

Plaintiffs  base  their  daim  to  relief  chiefly  upon  the  sup- 
posed right  of  the  miner  to  the  free  use  of  the  public 
mineral  lands.  Our  ranch  right,  including  the  right  to  use 
water  thereon,  was  in  the  Court  below  admitted  to  be  prior 
to  any  rights  of  plaintiffs,  but  it  was  insisted  there  as  here, 
that  because  wte  are  on  public  mineral  lands,  our  rights  are 
inferior  to  theirs.  The  defendant  has  as  much  right  to  the 
use  of  the  public  lands  of  the  United  States  as  have  plain- 
tiffs, and  unless  our  statutes  have  changed  the  rule,  the 
general  common  law  regulating  private  rights  must  prevaiL 
If  the  rule  remains  unchanged,  our  right  being  prior,  and  as 
we  did  nothing  negligently,  carelessly,  unskillfuUy,  or  wil- 
fully,  but  worked  our  land  in  a  proper  manner,  we  should 
not  be  enjoined  or  mulcted  in  damages.  Htumphries  v. 
Brogden,  1  E.  L.  &  L  241,  is  a  most  complete  history  of  the 
law  on  this  subject;  also,  to  the  same  point  are  Jeffries  v. 
Williams,  lb.  434;  and  8m/irt  v;  Morton,  30  lb.  386.  But  if, 
as  plaintiffs  daim,  the  statute  (Act  of  April  25th,  1855,)  has 
application  to  the  case  at  bar,  yet  they  can  assert  no  rights 
under  it,  because  they  have  not  complied  with  any  of  the 
conditions  of  the  Act  (See  Henshaw  v.  Clark,  14  Cal.  463 ; 
Smith  V.  Dole,  16  CaL  104;  also,  Oillan  r.  HiUchinson,  16 
CaL  165.) 
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By  the  Courts  Rhodgsb^  J. : 

The  title  of  the  respective  parties  is  derived  from  poeses- 
sion  and  appropriation  of  the  land,  being  public  mineral 
land.  The  plaintiffs  trace  their  title  back  to  the  fall  of  1858 ; 
and  the  defendant's  possession  comipenced  in  the  summer  of 
the  same  year.  We  understand  that  the  small  tract  cleared 
off  by  the  defendant  during  the  winter  of  1865-6  and  the 
spring  of  1866,  was  parcel  of  the  larger  tract,  of  which  he 
took  possession  in  1858.  This  gives  the  defendant  the  better 
title.  The  plaintiffs'  tunnel  did  not  extend  to  within  a  hun- 
dred  feet  of  the  grounds  planted  in  potatoes  by  the  defendant 
The  defendant  diverted  the  water  of  an  adjacent  ravine  and 
turned  upon  hia  ground  a  sufficient  quantity  to  irrigate  the 
crop  of  potatoes.  The  water  percolated  through  the  ground 
and  came  out  through  the  tunael,  in  such  quantities  aa  to 
prevent  the  plaintiffs  from  working  therein. 

The  plaintiffs  did  not  enter  or  desire  to  ocoupy  the  lands 
in  the  possession  of  the  defendant  for  the  purpose  of  minings 
and  they  are  not,  ther^ore,  entitled  to  claim  any  authority, 
right  or  privilege  conferred  or  attempted  to  be  conferred  by 
the  Act  of  April  25th,  1855.  (Stats.  1855,  p.  145.)  If  the 
plaintiffs  are  entitled  to  a  judgment  for  damages,  or  to  an 
injunction  to  restrain  the  commission  of  further  injuries, 
their  right  depends  upon  the  principles  and  rules  of  the  com- 
mon law,  applicable  to  cases  between  adjoining  landholders, 
where  the  one  complains  that  he  has  sustained  an  injuiy  bj 
the  acts  of  the  other,  done  on  his  own  land.  The  defendant 
had  the  undoubted  right  to  cultivate  and  plant  this  tract  of 
land;  and  having  planted  it,  there  can  be  as  little  question 
that  he  had  the  same  right  to  irrigate  it  for  the  purpose  of 
maturing  hia  crop.  In  irrigating  hia  land  the  defendant  is 
subject  to  the  maxim  rie  utere  iuo  id  alieryum  non  Icedaa.  An 
action  cannot  be  maintained  against  him  for  the  reasonable 
exercise  of  his  right,  although  an  annoyance  or  injury  may 
thereby  be  occasioned  to  the  plaintiffs.    He  is  responaibla  to 
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the  plaintiffs  only  for  the  injuries  caused  by  his  negligence 
or  imskilf ulnesSy  or  those  wilfully  inflicted  in  the  exercise  of 
his  right  of  irrigating  his  land.  (Broom  Legal  Max.,  274.) 
There  is  no  pretence  that  any  injnry  was  willfully  occasioned 
by  the  defendant^  and  there  is  no  finding  of  n^ligenoe  or  un- 
fikilf ulness  on  the  part  of  the  defendant 

The  plaintiffs,  therefore^  are  not  entitled  to  jndgmsnt  on 
the  findings. 

Judgment  affirmed. 


SAMUEL  a  FOT  ato  JOHN  IL  FOY  ••  PIERE 

DOMEO. 


Nonca  or  Appkau- 
temporaneooB  w 


—  Th«  flilnff  of  a  notlct  of  npponi 
ith  Uie  leiTlco  of  the  Mmo  to 


•r  ^  eo- 

aa  appoal  offectual. 


Appeal  from  the  District  Courts  First  Judieial  District, 
Los  Angeles  Coimty. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

y.  E.  Howard,  for  Appellant. 

Glassel  dc  Chapman,  for  Bespondentli 

By  the  Court,  Sawteb,  J.: 

The  notice  of  appeal  appears  to  have  been  senred  on  the 

6th  and  filed  on  the  9th  of  February,  1867,  and  respondents 
move  to  dismiss  because  no  effectual  appeal  has  been  taken. 
It  has  been  repeatedly  held  that  to  render  an  appeal  effectual, 
under  the  statute,  the  filing  must  precede,  or  be  cotempora- 
neous  with,  the  service.  (Boston  v.  Haynes,  31  Cal.  107.) 
The  appeal  must  be  dismissed,  and  it  is  so  ordered. 


ilft  Eme  1^.  RAifDUBTT.  [Sup.  Ct 


Polnti  daddad. 


M.  J.  KING  V.  0.  H.  RANDLETT, 

OotfTBTAirci  or  Mnmra  Cuknc— Wb«rt  BL  acquired  bit  Interart  Ib  a 

cLmlm  by  parchaie,  eTldebced  hf  deed  or  bill  of  tale,  be  was  bound*  for  tbe 
parpoee  of  ■bowlnc  title  In  blmeelf,  to  product  tbe  deed  or  blU  of  sale,  or 
proTe  Ita  loai,  for  tbe  parpoae  of  lajrhif  tbo  foondatloa  for  tbe  Introdaetloa 
of  ioeondary  orldence  as  to  Its  oontenta. 

PKOor  OF  CoRTBMTS  OF  WRiTmt  iNanDMBicTB^— Wbcro  from  tbo  ofldoneo  It 
appeared  probable  tbat  K.'a  deed  was  left  In  a  atore,  and  K.  only  aearcbed 
tli«  store  for  It  aboat  one  year  after  It  bad  been  left  tbere,  and  Inqmlry 
wu  neTer  made  of  N.,  wbo  waa  tbe  aolo  occopant  of  tbe  atore  daring  aald 
perfod,  aa  to  bla  knowledgo  or  poaaeialon  of  tbe  deed;  and  N.,  altboogb 
wltbln  tbe  reacb  of  tbe  proceaa  of  tbe  Court,  was  not  sommoned  as  a 
wltoess,  K.*8  eyldence  alone  of  its  loss  was  insufflclent  to  lay  tbo  fonndatloa 
for  tbe  Introdaction  of  oral  proof  of  its  contents. 

BriDtrNcn  OF  TiTLB  TO  MiNXHO  CuLiM. —  Wbere  K.  admlttod  bo.aeqnlred  bis 
Interest  in  certain  company  mining  claims  by  purchase,  wblcb  admission 
was  not  withdrawn,  cTldence  tbat  K.  bad  acted  as  a  member  of  tbe  com- 
PADy,  tbat  tbe  company  bad  recognised  blm  as  a  member  and  tba  owner 
of  eald  Interest,  and  that  he  bad  paid  assessments  to  tbe  company  thereon, 
was  irrelevant  and  incompetent  to  prove  title  to  said  interest  hi  K. 

Idbu- — Had  K.  claimed  title  as  an  original  member  of  the  company,  then 
aueb  proof  would  have  been  relevant  and  competent,  as  tebding  to  prort 
Ibat  he  was  a  member  of  the  company  and  had  aa  Interest  tai  tbo  elalms  bj 
virtue  of  the  company's  location. 

iPBif .—  Since  the  passage  of  the  Aet  of  April  18tb,  1860.  entitled  ~  An  Act  ts 
provide  for  the  conveyance  of  mining  claims/'  a  deed  duly  acknowledged, 
or  bill  of  sale  accompanied  by  delivery  of  possession.  Is  necessary  to  pan 
the  titlo  of  a  mining  claim  to  a  purchaser.  Prior  to  said  Act,  a  verbal 
sale,  accompanied  by  a  delivery  of  possession,  was  sufficient 

Action  against  a  Coupant  bt  Namb. —  An  action  can  only  be  maintained 
apiinst  a  company  by  the  name  under  wblcb  it  transacts  its  buslnem, 
when  sued  by  a  company  name.  The  atatute  authorising  anlt  to  be  brought 
against  a  company  by  its  name  Is  in  derogation  of  tbe  common  Inw  and 
wil  be  atrlctly  construed. 

tOBM^ —  Where,  in  a  Justice's  Court,  tbe  complaint  was  filed  against  tbs  Inde- 
pendent Company,  and  the  aervlce,  as  shown  by  the  return,  was  on  B^ 
a  member  of  the  Independent  Company,  and  the  summons  was  addressed 
to,  and  the  judgment,  which  was  by  default,  rendered  againat  tbe  Inde* 
pendent  Tunnel  Company :  h6Ul,  tbat  tbe  Court  did  not  acquire  jurlsdictloB 
of  the  Independent  Tunnel  Company,  and  the  judgment  waa  void. 

Jit ms DICTION  of  Justicb's  Court. —  No  presumptions  will  be  Indulged  In  fsTor 
of  the  jurisdiction  of  inferior  Courts  —  aa  Juatlces'  Courts;  but  it  is  In- 
cumbent on  the  party  asserting  a  riSbt  ondtr  tbelr  Jndgments  to  show 
affirmatively  that  they  had  jurisdiction. 

C30L0R  OF  TiTLB. —  Where,  under  a  void  judgment  rendered  by  a  Juatlce  of 
the  Peace,  a  sale  and  deed  of  a  mining  claim  were  made  to  O.,  who  aaaigned 
tbe  deed  to  K. :  MUi,  that  said  judgment,  deed,  and  aasignment  were  aoC 
competent  evidence  for  K.  to  show  color  of  title  In  blm  to  tbo  claifl^ 
tb«  statnto  rtUdvo  to  adveras  poaaeaaloo. 
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Appbai.  from  ike  DiBtrict  Coort^  Faarteentli  Judioial  Dia^ 
trie*.  Placer  Coiuitv.  • 

This  was  an  action  to  reoo^er  the  possession  of  two  and 
one  half  undivided  sixteenth  shares  of  the  Independent  Tun- 
nel Mining  Claims  in  Placer  County.  The  pUintifi,  in  the 
complaint^  alleged  title  in*  himself,  and  an  ouster  by  the 
defendant  The  defendant^  in  answer,  denied  all  the  aver- 
ments of  the  complaint,  except  the  fact  of  his  (defendant's) 
possession,  alleged  title  in  himself,  and  pleaded  the  Statute 
of  Limitations*  The  cause  was  tried  before  the  Court  with 
a  jury.  The  plainti£P,  in  the  statement  of  his  cause  at  the 
commencement  of  the  trial,  stated  his  title  to  the  demanded 
priemises  to  be  derived  by  purchase  by  deed  or  bill  of  sale. 
The  plaintiff  stated,  as  a  witness  in  his  own  behalf,  that  the 
deed  or  bill  of  sale  was  lost,  and,  under  the  objection  and 
exception  of  the  defendant,  gave  testimony  of  its  contents. 

The  testimony  of  the  witness,  Deiner,  was  offered  to  show 
title  to  the  demauded  property  in  the  plaintiff ;  the  defendant 
objected  to  its  introduction,  on  the  grounds  of  incompetency 
and  irrelevancy,  and  excepted  to  its  admission. 

The  defendant  deraigned  title  under  a  purchase  of  the 
demanded  property  by  Garrison  at  a  judicial  sale,  and  duly 
excepted  to  the  exclusion  of  the  record  of  A.  B.  Scott,  J.  P., 
when  offered  to  prove  title  in  him  to  the  demanded  property; 
also  to  the  judgment,  the  deed  to  Garrison,  and  the  assign- 
ment of  the  deed  to  the  plaintiff,  to  show  color  of  title  in 
plaintiff  in  aid  of  his  plea  of  the  Statute  of  Limitations. 
The  plaintiff  had  judgment,  and  the  defendant  appealed. 
The  case  came  up  on  the  judgment  roll,  containing  bills  of  ex- 
ceptions taken  by  the  parties  respectively. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

0,  A.  TiUtle,  for  Appellant,  argued  against  the  sufficiency 
of  proof  of  the  loss  of  plaintiff's  deed  to  let  in  parol  evidence 
of  itSi  contents,  and  for  the  admissibility  of  the  judgment 
roll  from  the  Justice's  Court  of  A.  B.  Scott^  and  the  Consta- 
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ble's  deed,  with  its  assignment  to  plaintiff^  for  the  porpoees — 
firsts  of  showing  title  in  plaintiff;  and,  second,  to  show  cclot 
of  title  in  plaintiff;  and  on  the  last  point  cited  KimbaU  t. 
Lohnuu,  81  CaL  154. 

Jo  EamUton,  and  W.  H.  Buttqck,  for  Bespondent^  argaed 
to  the  contrary;  and  npon  the  last  point  cited  80  CaL  202; 
Jackson  V.  Woodruff,  1  Cow.  286;  Livingston  ▼•  Peru  Irem 
Co.,  9  Wend.  511. 

Bj  the  C!onr(^  SAKBEBsoif,  J.: 

The  plaintiff  having  obtained  his  alleged  Interest  in  Ao 
Independent  Tunnel  Company's  claim  by  purchase^  which 
purchase  was  evidenced  by  a  deed  or  bill  of  sflJe,  was 
bound  to  produce  his  deed  or  bill  of  sale,  for  the  purpose  of 
proving  his  title — that  being  the  best  evidence  —  or  prove  its 
loss  for  the  purpose  of  laying  a  foundation  for  the  introduo- 
tion  of  secondary  evidence  as  to  its  cont^its.  {Patterson  t. 
Keystone  Mining  Company,  80  CaL  865.)  The  evidence  of 
the  loss  was  insufficient.  It  showed  that  in  all  probability 
the  bill  of  sale  was  left  in  plaintiff's  store  at  Yorkville  it 
the  time  the  plaintiff  sold  out  and  delivered  possession  of  the 
store  and  its  contents  to  his  nephew.  His  nephew,  at  the 
time  of  the  trial,  was  in  the  county  and  in  reach  of  the 
process  of  the  Court,  yet  he  was  neither  called  as  a  witness 
as  to  what  had  become  of  the  bill  of  sale,  nor  does  it  appear 
that  he  was  ever  questioned  by  the  plaintiff  touching  the 
missing  document  It  is  true  that  the  plaintiff-  searched  the 
store  about  a  year  after  the  nephew  took  possession,  but  that 
was  not  sufficient  Under  the  circumstances  detailed  by  the 
plaintiff,  which  are  very  similar  to  those  presented  in  the  case 
just  cited,  inquiry  should  have  been  made  of  the  nephew  for 
the  missing  document  in  order  to  sufficiently  establish  its 
loss.  It  does  not  appear  that  any  search  was  made  for  the 
purpose  of  this  trial. 

In  view  of  the  fact  that  the  plaintiff  acquired  his  interest 


Oct.  1867.] 


Eiiro  9.  SAUDLvrr. 


821 


OplBloa  of  tt«  CMirt*^tas4enMi*  X 


bj  purchase,  as  stated  by  hie  counsel  in  opening  the  case  to 
the  jnry,  and  not  by  virtue  of  his  being  one  of  the  original 
members  of  the  company  who  located  the  daim,  we  are  at  a 
loss  to  perceive  how  the  testimony  of  the  witness  Deiner  as 
to  the  fact  that  the  plaintiff  had  ad^ed  as  a  member  of  the  com- 
pany,  or  of  the  plaintiff  himself  as  to  the  payment  of 
assessments^  or  of  the  books  of  the  company  showing  that  the 
plaintiff  had  acted  and  been  received  as  a  member  of  the 
company,  can  be  regarded  as  competent  and  relevant.  Un- 
doubtedly this  testimony  would  have  been  competent  and 
relevant  had  the  plaintiff  claimed  title  as  an  original  member 
of  the  company,  for  it  would  have  tended  to  prove  that  he  was 
a  member  of  the  company,  and  therefore  that  he  held  an 
interest  in  the  claim  by  virtue  of  the  company's  location. 
But  in  view  of  his  admission  that  he  had  acquired  his  interest 
by  purchase  from  some  one  or  more  of  the  original  locators, 
which  admission  does  not  seem  to  have  been  afterwards  with- 
drawn, we  thinik  he  was  bound  to  make  title  by  proof  of  bin 
purchase — either  by  the  production  of  his  deed  or  bill  of  sale, 
if  he  had  one,  or  by  proof  of  a  v^bal  sale  and  delivery  of  pos- 
session, if  the  purchase  was  made  prior  to  the  passage  of  the 
Act  of  April  18th,  I860,  (Statutes,  p.  176;  Patterson  v. 
Keystone  Mining  Company,  80  CaL  868;  OoUer  r.  Fett,  80 
Gal.  481.) 

The  Court  did  not  err  in  excluding  the  record  from  the 
Court  of  A.  B.  Scott,  Justice  of  the  Peace  for  Township  No. 
5,  as  evidence  of  the  defendant's  title.  While  the  statute,  in 
cases  where  two  or  more  persons  are  associated  in  any  busi- 
ness and  transact  such  business  under  a  common  name,  allows 
suit  to  be  brought  against  them  by  such  company  name,  it 
does  not  allow  suit  to  be  brought  against  them  by  a  company 
name  which  is  not  the  name  under  which  they  transact  their 
business.  The  statute  is  in  derogation  of  the  common  law, 
and  must  be  strictly  construed.  As  appears  upon  the  face  of 
the  record,  the  action  was  commenced,  not  against  the  Inde- 
pendent Tunnel  Company,  but  against  the  Independent  Com- 
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panj,  which  is  certainly  a  different  nama  Tmey  ihe  Justice 
addressed  the  summons  to  the  Indep^ideiit  Tunnel  Company, 
but  this  he  had  no  right  to  do.  On  the  contrary,  he  should 
have  followed  the  style  givem  in  the  complaint,  or  its  substi- 
tute, the  account  which  had  been  filed  as  a  complaint  and 
which  was  against  the  Independent  Cbmpany.  {Lamping  v. 
Hyatt,  27  Cal.  102.)  The  return  shows  that  the  summons  was 
served  on  Randall,  a  member  of  the  Independent  Company, 
and  not  of  the  Independent  Tunnel  Company.  This  was  no 
service  upon  the  latter  company.  True,  the  Court  entered 
judgment  against  the  Independent  Tunnel  Company,  but  this 
the  Court  had  xio  power  to  do,  for  the  judgment  was  by  de- 
fault  (Lcumping  v.  Hyatt,  supra.)  Had  the  company  ap- 
peared and  pleaded  the  misnomer  in  abatement,  if  it  was  a 
misnomer,  or  waived  it  by  not  pleading  it,  the  result  might 
have  been  different  But  as  it  is,  the  record  fails  to  show  either 
an  action  against  or  a  service  upon  the  Independent  Tunnel 
Company,  and  the  judgment  was  therefore  utterly  null  and 
void.  (Mayo  v.  Ah  Loy,  32  Cal.  477.)  Nothing  can  be  pre- 
sumed in  favor  of  the  jurisdiction  of  the  Court  Being  an 
inferior  Court,  its  jurisdiction  must  be  made  to  appear  ajffirma- 
tively.  The  defendant  was  bound  to  show  that  tibe  Court  had 
jurisdiction.  This  the  record  offered  did  not  prove,  but  quite 
the  contrary. 

Nor  did  the  Court  err  in  excluding  the  judgment,  the  Con- 
stable's deed  to  Grarrison,  and  the  assignment  of  the  Ccm- 
stable's  deed  by  Garrison  to  the  defendant,  when  offered  as 
tending  to  show  color  of  title  imder  the  statute  in  relation  to 
adverse  possession*  The  instrument  from  Garrison  to  the 
defendant  was  not  a  deed  of  the  mining  claim,  but  merely 
an  assignment  of  '^his  right,  title  and  interest  in  and  to"  the 
Constable's  deed,  and  not  to  the  land  therein  described. 
Title  passes  by  deed  and  not  by  assignment  of  the  deed  to 
the  assignea  Whether,  had  Garrison  conveyed  to  the  de- 
fendant, the  judgment  and  Constable's  deed  in  connection 
with  such  conveyance  would  have  been  admissible  as  showing 
color  of  title  in  aid  of  the  defendant's  plea  of  the  Statute  ol 
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Limitations,   it  is  therefore  unnecessary  to  determine.     But 
upon  this  point  see  Jackson  v.   Woodruff,  1  Cow,  286,  and 
Gilbert  v.  Peru  Iron  Company,  7  Wend.  511. 
Judgment  reversed  and  a  new  trial  ordered. 


ISAIAH  W.  FRANCIS  r.  J.  W.  COX  el  al 

AwiDATiT  TO  anm  Dsmaiff.-^  la  an  applleatlMi,  mid*  on  afBdarlta,  to  set 
aside  a  default  and  open  a  Judcment,  If  the  aflldaTlt  states  that  the  de- 
fendant has  disclosed  the  fscts  constituting  his  defence  to  his  counsel,  and 
he  Is  advised  by  him  that  he  has  a  good  and  valid  defence,  the  facts 
constituting  the  dsfence  need  not  b«  detailed. 

IDBM  —  CouNTBB  Affidatits. —  When,  In  an  application  to  open  a  deCanlt* 
merits  are  shown  by  affidavits,  counter  affidavits  cannot  be  received. 

Opknino  DsrAui^T. —  If  the  failure  to  answer  Is  by  mistake,  and  merits  are 
shown  on  an  appilcatloB  to  open  a  default,  tho  application  should  not  be 
denied  because  the  plaintiff  admits  merits  as  to  part  of  his  claim,  and 
consents  to  exclude  that  part  from  the  judgment 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 


The  affidavit  of  defendant's  attorney  as  to  the  failure  to 
answer  by  reason  of  mistake,  set  out  that  the  summons  was 
served  on  the  eleventh,  and  that  he  was  retained  on  that  day, 
and  examined  the  facts,  and  directed  his  derk  to  enter  the 
cause  on  his  journal  with  a  memorandum  of  the  day  the  time 
for  answering  expired;  that  his  clerk  neglected  to  make  the 
entry,  and  he  was  constantly  engaged  in  Court  until  the 
twenty-^rst,  and  then  supposed  that  the  time  to  answer 
expired  on  the  twenty-third;  that  it  required  tvo  days  to 
prepare  the  answer,  as  the  case  was  a  complicated  one,  and 
he  was  compelled  to  spend  most  of  his  time  between  the 
twentieth  and  the  twenty-third  in  examining  abstracts  of 
title,  and  on  the  twenty-third  found  a  default  had  been 
entered. 

The  affidavit  of  merits  was  as  follows: 
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"  CiTT  AND  County  of  Sait  Fbanoisoo,  88. 

^^  J.  Warren  Cox  being  swom^  says:  He  is  tme  of  the 
defendants  in  the  above  entitled  action;  that  he  ia  as  well 
acquainted  with  the  facta  aa  his  co-defendant  ia;  that  he  has 
fully  and  fairly  stated  the  case  in  this  action  to  William  EL 
Patterson,  who  tesides  at  San  Francisco  aforesaid,  and  who 
is  defendant's  counsel  herein;  and  after  such  statement  he  ia 
advised  by  his  said  counsel  and  verily  believes  that  the 
defendants  have  a  good  and  atibstaiitial  defence  to  the  merits 
in  this  action. 

^^  That  it  ia  bona  fids  the  intention  of  defendant  to  defend 
the  same.'' 

The  plaintiff  appealed  from  an  order  opening  the  judgment 
and  aUowing  the  defendant  to  answer. 

"No  answer  was  presented  with  the  affidavits. 

The  other  facts  are  stated  in  the  opinion  of  the  OourL 

B.  S.  Brooks,  for  Appellant. 

The  affidavit  of  merits  presented  in  this  case  does  not  dis- 
close any  defence.  The  defendant  may  either,  by  his  affida- 
vit, disdose  the  facts  constituting  his  defence  to  the  action 
to  the  Court,  or  he  may  state  those  facts  to  his  counsel  and 
swear  to  the  advice  which  his  client  gives  him.  In  this  case 
he  does  neither.  We  might  well  contend  that  when,  as  in 
this  case,  the  action  is  upon  the  written  promise  of  the 
defendant  for  the  direct  payment  of  money,  the  particular 
fact  which  constitutes  the  defence  ought  to  be  distinctly 
stated  and  sworn  to.  But,  at  all  events  and  in  any  event, 
the  affidavit  should  come  strictly  up  to  the  rule;  for  this 
Court  has  repeatedly  expressed  a  regret  that  the  rule  had 
been  established  allowing  general  affidavits  of  merits.  The 
affidavit  should  state  that  the  defendant  has  *'  stated  the  facts 
constittUing  his  defence  to  the  action  to  his  counsel,"  etc.  It  is 
a  very  weak  guard  at  the  best;  but  to  allow  the  defendant 
to  swear,  as  in  this  case,  that  he  has  **  stated  the  case  in  this 
action,"  is  really  to  dispense  with  the  affidavit   of  merits 
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entirely.  If  the  anffWBr  under  oath  had  been  presented  on 
the  motion,  and  that  disdoeed  a  meritorions  defenoe,  the 
difficulty  would  have  been  removed.  {Bothy  t.  Taaff$,  29 
CaL  422.) 

Patterson,  Wattaee  S  Stow,  for  Regpondehtfc 

It  was  no  fault  of  defendants  that  an  answer  was  not  filed. 
The  case  made  is  stronger  than  Howe  ot  al.  v.  Ihdependeneo 
Company,  29  Cal.  72.  There^  as  in  the  ease  at  bar,  the  party 
made  an  affidavit  of  merits,  but  did  not  present  on  the  motion 
the  answer  proposed  to  be  filed;  the  default  was,  as  in  this 
case,  entered  because  the  professional  engagements  of  counsel 
did  not  permit  the  answer  to  be  drawn.  The  order  appealed 
from  was  an  exercise  of  discretion  hj  the  Court  below  which 
this  Court  will  not  interfere  with.  {Boland  v.  Kreyenhagen, 
18  CaL  455;  Haight  v.  Oreen,  19  CaL  118;  MuIhoUand  v. 
Heynemann,  19  CaL  605;  BarreU  r.  Onham,  18  CaL  682; 
Woodward  v.  Backus,  20  CaL  137.) 


By  the  Courts  Shavtbb,  J,: 

The  judgment  was  opened  on  affidavits  showing,  substan- 
tially, that  the  failure  to  answer  was  by  mistake,  and  that' the 
defendant  had  disclosed  the  facts  of  his  defence  to  his  coun- 
sel, and  was  advised  by  him  that  they  constituted  a  good  and 
valid  defence  to  the  whole  of  the  plaintiff's  claim. 

It  is  objected  that  the  facts  constituting  the  defence  were 
not  detailed  to  the  Court  in  the  affidavits.  This  objection  is 
overruled  on  the  authority  of  Woodward  T.  Backus,  20  CaL 
187,  and  Bailey  v,  Taajfe,  29  CaL  426. 

The  opposing  affidavit  submitted  to  the  Court  does  not 
dispute  the  mistake,  nor  does  it  deny  that  the  defendant  has 
a  defence  or  color  of  defence  to  a  part  of  the  plaintiff's 
claim ;  but,  as  to  that  part,  the  plaintiff  consented  at  the 
hearing  that  the  judgment  might  be  so  modified  as  to  exclude 
it.      Assuming,  however,  the  defendant's  affidavit  of  merits 
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to  be  tme,  no  part  of  the  plaintifPs  claim  was  just,  and  the 
proposed  modification  of  the  judgment  fell  short  of  the  defend- 
ant's right  Where,  in  a  case  like  the  present,  merits  are  shown 
hj  affidavits,  counter  affidavits  on  that  question  cannot  be  re- 
ceived. (Hanford  v.  M.cNair,  2  Wend.  286.)  No  different 
rule  was  adjudged  in  Bailey  v.  Taaffe.  The  Court  held  in  that 
case  that  the  affidavit  of  the  defendant  in  support  of  his  motion 
disclosed  no  merits,  and  seem  to  have  been  confirmed  in  die 
conclusion  that  there  were  none  in  fact,  by  the  affidavit  of  the 
plaintiff.  That  affidavit  corroborated  rather  than  contradicted 
the  affidavit  of  the  defendant. 
Order  affirmed* 


JOHN  H.  SEARS  v.  GEORGE  DIXON, 

MoRTOAGB  OK  HoMvsTEAD. —  In  this  ease  It  was  conceded  by  botb  partlet 
that,  under  the  lecond  lectlon  of  the  Homettead  Act  of  18S0.  a  aortiafe 
executed  on  a  homcBtead  waa  Toid  for  any  parpOM,  If  glTan  to  aecnra  a  loaa ; 
and  the  Court  so  held. 

FiXDiNOs  OF  Pact. —  If  the  Court  below  finds  as  a  ftict  that  a  deed  absoluts 
on  Its  face,  was  a  mortgage  by  agreepient  of  the  parties,  and  tha  case 
comes  to  the  Supreme  COurt  oo  the  findings  of  fact  without  the  erldencti 
the  presumption  will  be  that  the  testimony  upon  which  tha  deed  was  found 
to  be  a  mortgage  was  both  competent  and  sufllcient. 

PaasuMPTioN  AS  TO  FiKDiMG  ov  FACTa^— If  the  Court  makes  a  flndliv  of 
<acts,  but  does  not  Include  a  finding  upon  one  of  the  issues  raised,  and 
the  Judgment  rendered  is  based 'upon  that  Issue,  the  presumption  will  be 
that  the  Court  found  upon  that  issue  in  such  •  way  aa  to  austain  the 
judgment. 

Facts  Found  bt  Judos. —  If  the  Judge  finds  the  facta,  and  then  saya:  **My 
conclusion  from  the  foregoing  facta  is,"  etc,  and  then  states  other  facts 
as  being  facts  in  the  case^  the  latter  will  ba  regarded  aa  part  «f  the  facts 
found. 

Value  of  Facts  Found. —  If  the  facts  are  found  by  the  Judge,  and  the 
losing  party  appeals  without  moving  for  a  new  trial,  or  without  bavlng 
excepted  to  the  findings,  the  findings  are  of  no  yalue  to  the  prcTalling  party : 
nor  to  the  losing  party,  unleaa  they  oontaln  facts  which  show  the  Judgment 
to  be  wrong. 

Defeasancb. —  The  fact  that  a  defeasance  la  execntad  after  tha  ezecatioB 
and  delivery  of  the  deed,  doea  not  impair  Ita  character  aa  a  defeasance  ff 
it  Is  executed  in  accordance  with  an  onderstandlng  had  when  tha  deed  waa 
given. 

TS'HKx   Conditional  Salb  is  MovfOAoa.— Although  an  abaoluts  deed,  aeceai- 

pan  led  by  a  covenant  to  reconvey  apon  the  repayment  of  the  pnrchasa 

money,  or  even  a  larger  sum,  may  amount  to  a  conditional  sals,  yat.  If 

auch  contract  be  made  upon  the  negotiation  of  a  loan,  and  anch  waa  tha 

intention  of  the  partiea,  the  Conrt  will  constma  It  aa  a  mortgavi. 
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Appeal  from  the  Difltrict  Court,  Third  Judicial  Districty 
Santa  Clara  County. 

On  the  28th  of  March^  1861,  the  defendant  was  the  owner 
of  and  living  with  his  family  on  a  lot  in  the  Town  of  Santa 
Clara,  Santa  Clara  County.  On  the  same  dsy  he  executed  a 
declaration  of  homestead  under  the  Homestead  Act  of  April 
28th,  1860,  and  on  the  thirtieth  of  the  same  month  had  it  filed 
for  record  in  the  Recorder's  office,  where  it  was  recorded  in 
the  Book  of  Homestead  Declarations. 

In  July,  1861,  he  wanted  to  borrow  one  thousand  dollars 
of  one  Woodham  and  give  a  mortgage  on  the  lot.  WoiKiham 
declined  to  take  a  mortgage,  but  was  willing  to  let  him  have 
the  money  at  one  and  a  half  per  cent,  per  month  interest,  if 
defendant  would  give  him  an  absolute  deed  of  the  lot  and  take 
a  lease,  by  the  terms  of  which  defendant  would  pay  him  as 
rent  what  the  interest  would  amount  to  each  month.  On  the 
27  th  of  July  defendant  and  his  wife  executed  and  delivered 
to  Woodham  an  absolute  deed  of  the  lot,  and  Woodham  let 
him  have  the  money,  with  the  understanding  that  defendant 
would  pay  the  rent  as  interest  and  pay  back  the  principal, 
and  that  when  he  did  so  Woodham  should  reoonvey  to  the 
defendant 

On  the  6th  day  of  August,  1861,  the  lease  as  agreed  was 
executed,  for  two  years,  by  both  parties,  and  contained  a 
covenant  on  the  part  of  defendant  to  pay  the  rent  and  to  pay" 
back  the  one  thousand  dollars  at  the  end  of  two  years,  and  a 
covenant  on  the  part  of  Woodham  to  reoonvey.  The  lease 
was  under  seal.  In  November  following  the  defendant  sold 
parcels  of  the  lot,  and  Woodham  executed  to  the  purchasers 
deeds  and  received  the  purchase  money  on  the  one  thousand 
dollars. 

The  following  memorandum  was  afterwards  made  on  the 
lease: 

''By  mutual  covenant  and  agreement  of  the  parties  herein 
mentioned,  this  lease  is  extended  to  August  6th,  1864.     The 
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purchase  money  being  changed  from  one  thousand  dollars  to 
fifteen  hundred  dollars^  and  the  rent  from  fifteen  dollars  to 
twenty-five  dollars  per  month;  all,  both  purchase  money  and 
rent,  to  be  paid  in  U.  S.  gold  eoin* 

**  Joseph  Woodhah 
**  Geobox  Dixon/' 

A  memorandum  was  afterwards  made  extending  the  lease 
to  August  5th,  1865.  The  defendant  paid  the  rent  each 
month  until  February,  1865,  when  he  ceased  doing  so.  On 
the  8th  of  November,  1865,  Woodham  conveyed  the  lot  to 
plaintiff,  who  conmieneed  this  action  to  recover  possession  of 
the  property  December  8th,  1865.  The  Court  below  held 
this  transaction  to  amount  to  a  mortgage,  and  that  it  was  void 
under'  a  provision  of  the  Homestead  Act  of  1850,  which  de- 
clared that  no  mortgage  or  alienation  of  a  homestead  to 
secure  a  loan  should  be  valid,  and  gave  judgment  for 
defendant. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Peckham  &  Payne,  for  Appellant,  argued  that  the  facts 
found  did  not  show  a  loan,  or  that  the  deed  was  a  mortgage; 
but  that  such  facts  showed  the  transaction  to  be  a  conditional 
sale ;  and  cited  Hichox  v.  Love,  10  CaL  197 ;  People  v.  Irwin, 
14  Cal.  428 ;  1  Hill  on  Mortgages,  63,  Sec  2 ;  7  Bac  Abridg- 
tnent,  Ed.  1848,  p.  60,  and  cases  cited ;  Olover  v.  Payne,  19 
Wend.  518;  Robinson  v.  Cropsey,  2  Edw.  Ch.  138;  6  Paige, 
480;  Brotvn  v.  Dewey,  2  Barb.  Ch.  28, 

J.  M.  Williams,  for  Eespondent,  on  the  other  hand,  argued 
that  the  facts  found  clearly  showed  a  loan,  and  that  the  deed 
was  given  as  security  and  constituted  a  mortgage,  and  that  as 
no  abandonment  of  the  homestead  had  been  founds  the  con- 
veyance was  void. 
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Bj  the  Ckmrty  Oubbbt,  OL  J.: 

It  seemft  to  be  conceded  bj  both  parties  that,  if  the  trana- 
action  between  Dixon  and  Woodham  amounted  to  a  mortgage, 
it  was  void  for  any  purpose  whatever,  according  to  the 
provisiona  of  the  second  section  of  the  Homestead  Act  of 
1860.  '(Stats.  1866,  p.  311.)  The  inquiry  then  is  whether 
it  constituted  a  mortgage  or  a  conditional  sale.  No  question 
can  arise  here  as  to  the  admissibility  or  the  effect  of  parol 
evidence  to  convert  a  deed,  absolute  on  its  face,  into  a  mort- 
gage, for  the  evidence  is  not  returned,  and  it  must  be  pre- 
sumed that  the  facts  in  issue  were  found  upon  competent  as 
well  as  sufficient  evidence. 

It  is  urged  that  the  Court  did  not  find  that  the  one  thou- 
sand dollars  passing  from  Woodham  to  Dixon,  at  the  time 
Dixon  and  wife  executed  to  the  former  a  deed,  was  a  loan. 
The  fact  is  not  expressly  found.  The  money  was  either 
loaned,  or  it  was  paid  as  the  purchase  price  for  the  premises. 
If  the  latter  was  the  case,  then  the  deed  was  absolute,  and 
the  cotemporaneous  or  subsequent  agreements  did  not, 
because  they  could  not,  convert  the  deed  into  a  mortgage. 
If  the  money  was  not  borrowed  by  Dixon,  the  transaction 
could  not  amount  to  a  mortgage,  for  confessedly  there  was 
nothing  to  be  secured,  unless  it  was  the  repayment  of  that 
money  and  interest  The  •  defendant  in  hia  answer  alleged 
that  the  money  was  received  as  a  loan,  and  that  the  deed 
was  intended  as  a  mortgage  to  secure  its  repayment;  and 
the  Court  treated  it  as  a  mortgage,  and  on  that  groimd 
ordered  judgment  for  the  defendant  It  must  therefore  be 
held  that  the  Court  found  as  a  fact,  though  it  is  not  expressly 
stated  in  the  findings,  that  the  sum  received  was  a  loan. 
That  fact  would  be  consistent  with  the  findings  as  filed,  as 
well  as  the  issues;  while  a  finding  that  it  was  a  payment  for 
the  purchase  money  upon  a  sale  of  the  premises  would  be 
inconsistent  with  the  decision,  if  not  with  the  facta  recited 
in  the  finding. 
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It  is  also  urged  the  Court  did  not  find  that  the  transaction 
constituted  a  mortgage.  In  this  the  counsel  is  in  error  — 
being  led  into  it,  probably,  by  the  form  of  the  findings. 
The  Court,  after  stating  certain  facts  as  proved,  proceeds  as 
follows:  ^^  My  conclusion  from  the  forgoing  facts  is  that  the 
plaintiff  is  not  entitled  to  recover  possession  of  the  said 
premises  in  controversy,  because.  First  —  At  the  date  of  the 
deed  they  constituted  the  homestead  of  the  defendant,  etc. 
Secondly — The  said  deed  of  July  27,  1861,  was  made  and 
intended  as  a  mortgage  to  secure  the  payment  of  one  thou- 
sand dollars,  which  the  defendant  covenanted  by  his  agree- 
ment to  pay  to  said  Woodham,  two  years  from  date,  with  the 
rent  therein  specified,  in  lieu  of  interest  thereon."  Each  of 
these  are  ultimate  facts  in  the  case,  and  it  would  have  been 
more  orderly  to  have  stated  the  condusion  of  law  after  stating 
such  facts.  The  Court,  it  is  true,  says  that  he  draws  his 
conclusion  from  the  'Aforegoing  facts,''  but  he  also  says  he 
does  so  because  of  the  facts  that  he  then  proceeds  to  state. 
The  question  whether  a  deed  given  under  circumstances  like 
those  in  this  case  was  intended  as  a  conditional  sale  or  a 
mortgage  is  a  question  of  fact.  The  conclusions  of  law 
which  it  was  designed  by  the  Practice  Act  should  be  stated 
in  connection  with  the  findings  of  fact,  were  not  to  be  drawn 
from  other  conclusions  of  law,  for  that  would  be  illogical  aa 
well  as  unnecessary,  but  from  the  faets  of  the  case.  In 
.other  words,  the  conclusions  are  what  in  the  opinion  of  the 
Judge  constitute  the  law  of  the  case,  arising  from  and  appli- 
cable to  tiie  facts  that  are  proved  or  admitted  in  the  ^  case. 
And  besides  this,  we  ^ere  wrong  in  considering  that  the 
Court  had  expressly  stated  this  as  a  fact,  the  rule  announced 
in  respect  to  the  loan  would  be  applicable  here.  The  ded- 
flion  could  not  be  maintained  without  finding  that  the  trans- 
action amounted  to  a  mortgage,  and  tliat  fact  being  in  issue, 
it  will  be  presumed  to  have  been  found. 

Under  the  provision  of  section  one  hundred  and  eighty  ot 
the  Practice  Act,  as  amended  in  1866,  if  the  losing  party 
appeals,  without  having  moved  for  a  new  trial,  or  without 
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having  excepted  to  the  finHliiga  as  defectiTre,  the  written 
findings  are  of  no  ralue  for  any  purpose  to  the  prevailing 
party;  nor  are  they  of  benefit  to  the  losing  party,  unless  they 
contain  facts  that  are  repugnant  to  or  inconsistent  with  the 
judgment.  The  prevailing  party  needs  no  written  findings 
If  he  is  not  entitled  to  recover  upon  proof  of  the  facts  he 
alleges,  a  finding  will  not  aid  him,  and  if  he  is  so  entitled, 
and  the  decision  is  for  him,  he  needs  no  written  finding,  for 
it  is  presumed  that  the  facts  essential  for  the  support  of  the 
judgment  were  proved.  And  on  the  other  hand,  the  losing 
party  is  neither  benefited  nor  injured  by  the  finding  or  the 
absence  of  a  finding  of  the  facts,  which,  if  proved,  entitle 
the  opposite  party  to  a  judgment  He  is  interested  only  in 
having  the  finding  state  facts  repugnant  to  or  inconsistent 
with  those  upon  which  the  opposite  party  relies,  whether 
recited  in  the  finding  or  not.  In  other  words,  he  is  inter- 
ested in  having  error  af&rmatively  appear.  Previous  to  the 
Act  of  1861,  findings  were  required  to  support  the  judg- 
ment; but  under  that  Act  and  section  one  hundred  and 
eighty  above  mentioned,  where  there  is  no  exception. on  the 
ground  that  the  finding  is  defective  or  wanting,  it  is  only 
requisite  that  the  finding  shall  not  be  repugnant  to  or  incon- 
sistent with  the  judgment 

This  brings  up  the  only  remaining  point  which  we  think 
it  necessary  to  notice.  It  is  found  that  when  Dixon  applied 
to  Woodham  for  the  loan  of  <me  thousand  dollars  upon 
the  homestead  property,  Woodham  ''referred  the  matter  to 
his  lawyer,  who  advised  him  that  a  mortgage  on  the  home- 
stead of  the  defendant  would  be  ineffectual  to  secure  the 
payment  of  the  money.'*  Woodham  thereupon  refused  to 
lend  upon  the  security.  This,  it  is  insisted,  shows  that  the 
parties  did  not  intend  that  the  property  should  be  mortgaged 
to  secure  the  repayment  of  the  money.  It  is  apparent  that 
they  did  not  intend  that  a  mortgage  eo  nomine  should  be 
executed.  Woodham  was  unwilling  to  accept,  as  his  secu- 
rity, a  lien  in  that  form.    But  does  not  the  transaction  show 
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that  he  was  willing  to  accept,  and  did  take  a  oonvejance  of 
the  legal  title  as  his  security  ? 

The  findings  show  that  ^^it  was  finally  understood  and 
agreed^'  between  them  that  Woodham  would  let  Dixon 
have  the  one  thousand  dollars,  and  that  Dixon  would  convey 
the  property  to  Woodham  by  deed;  that  Woodham  would 
lease  the  property  to  Dixon  at  a  rent  that  would  be  equiva- 
lent to  the  interest  on  the  one  thousand  dollars  at  one  and  a 
half  per  cent  per  month,  and  would  reconvey  the  property 
upon  Dixon's  paying  the  one  thousand  dollars  and  the  rent; 
that  in  pursuance  of  that  understanding  and  agreement  the 
deed  was  executed  and  the  money  paid,  and  nine  days  subse- 
quently the  parties  executed  an  instrument  which  consti- 
tuted the  lease,  the  covenant  to  reconvey,  and  a  covenant  on 
the  part  of  Dixon  to  pay  the  rent  and  the  sum  of  one  thou- 
sand dollars  on  or  before  the  expiration  of  the  lease.  All 
these  facts  unmistakably  indicate  a  loan,  and  a  security  for 
its  repayment  The  fact  that  the  agreement  last  referred  to 
was  executed  after  the  delivery  of  the  deed  does  not  impair 
its  character  as  a  defeasance^  for  it  was  executed  in  accord- 
ance with  the  understanding  and  agreement  under  which 
the  deed  was  executed  and  the  money  paid.  The  very 
object  of  the  admission  of  parol  evidence,  which  we  have 
held  in  Pierce  v.  Robinson,  13  Cal.  116 ;  Johnson  v.  Sherman, 
15  CaL  291 ;  Lodge  v.  Turman,  24  Cal.  385 ;  Cunningham  v. 
Hawkins,  27  CaL  603 ;  and  Hopper  v.  Jones,  29  Cal.  19,  was 
admissible,  was  to  show  the  real  nature  of  the  transaction 
without  regard  to  the  mode  or  form  in  which  the  instru- 
ments in  writing  were  executed.  If  the  defeasance  forms  a 
part  of  the  original  transaction,  it  is  not  material  that  it  be 
executed  at  the  same  time  as  the  deed.  (See  Harrison  v. 
Trustees,  etc.,  12  Mass.  468;  Scott  v.  McFarland,  13  Mass. 
809 ;  Lowering  v.  Fogg,  18  PicL  640 ;  BodweU  v.  Webster,  13 
Pick.  411 ;  Harden  v.  Babcoch,  2  Met  99;  4  Kent,  141.) 

There  are  other  facts  in  the  finding  that  forcibly  indicate 
a  loan  and  security.  After  two  parcels  of  the  premises  were 
sold   by    Dixon   and    conveyed   by   Woodham,   the   purchase 
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money  of  the  two  parcels  amounting  to  ei^t  hundred  dol- 
larSy  Woodham  lent  to  Dixon  a  further  sum,  so  that  the  one 
thousand  dollars  was  increased  to  one  thousand  five  hundred 
doUaxs,  and  the  rent  was  raised  to  twenty-five  dollars  p^ 
month. 

We  are  of  the  opinion  that  the  Court  was  justified  in  find- 
ing that  the  transaction  constituted  a  mortgage,  and  that  the 
parties  intended  thereby  to  seeure  the  repayment  of  the  sum 
loaned  and  the  interest. 

It  is  not  doubted  by  any  one  that  an  absolute  dee^ 
aooompanied  by  a  eevenant  to  recxmvey  upon  the  repayment 
of  the  purchase  money^  or  even  a  larger  sum^  may  amount 
to  a  eonditional  sale^  and  the  oases  cited  by  counsel  show 
that  such  transactions  are  frequent.  *^  To  deny  the  power  of 
two  individuals/'  says  Mr.  Chief  Justice  Marshall  in  Conway 
V.  Alexander,  7  Cranch^  237,  '^capable  of  acting  for  them- 
selves, to  make  a  contract  for  the  purchase  and  sale  of  lands 
defeasible  by  the  payment  of  money  at  a>future  day;  or  in 
other  words,  to  make  a  sale  with  a  reservation  to  the  vendor 
of  the  right  to  repurchase  the  same  land  at  a  fixed  price  and 
at  a  specified  time,  would  be  to  tnmsfer  to  the  Court  of 
Chancery  in  a  considerable  degree  the  guardianship  of  adults 
as  well  as  of  infants.''  On  the  other  hand,  there  is  as  little 
^question  that  such  contracts  may  be  made  upon  a  negotia- 
tion of  a  loan ;  and  when  it  appears  that  such  was  the  object 
and  intention  of  the  parties,  the  Court  will  construe  it  a 
mortgage.  {Page  v.  Rogers,  81  Cal.  805 ;  Robinson  v.  Cropsy, 
6  Paige,  480;  Holmes  v.  Orarit,  8  Paige,  243 ;  Cloerk  v.  Henry, 
2  Cowen,  324;  Taylor  v.  Weld,  6  Mass.  109;  Hughee  v.  Ed- 
wards, 9  Wheat-  489;  4  Kent,  141.) 

Judgment  affirmed. 

Mr.  Justice  SAn>XBBoaf  did  not  espress  an  opinion. 
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THE   OAKSON  RIVEE   LUMBERING  COMPANY   «. 
ROBERT  PATTERSON. 

OoMMnai  AMOKQ  BTAna^— Tte  mtctaI  Stateg  ht?*  no  pow«r  tt  pui  Iswi 
regalatliiff  eomnMrN  ammiff  thtmMlTCi^  lNit»  by  th«  elghtli  netkm  of  the 
first  Artlel«  of  tho  Constttatlon  of  tiM  United  8tat«i.  that  pow«r  li  Tostid 
tzelQilTely  In  Ooncrcoa. 

Imnc. —  The  Impooltlon  of  an  Impost  In  tho  ihapo  of  a  toll  on  logs  and  !«■»• 
ber  floated  down  a  atreani  from  ona  State  lata  another,  for  the  porpoaa  of 
raleing  rerenoe  for  the  SUte  by  which  the  toll  la  Imposed,  la  not  a  poUca 
regulation,  hot  la  an  attempt  to  regnlata  commerce. 

fOWKB  (xr  Statb  to  iMPoan  Tqlu — A  State  has  no  power  to  paaa  a  law  tan- 
posing  a  toll  on  hunber  and  logs  floated  down  a  stream  from  that  State  taitn 
an  adjoining  Stete. 

Hon  oiTBN  fOB  Illbgal  Toll.— a  promleaory  note  glTsn  for  the  release  of 
property  oelied  for  toll  Imposed  by  a  Stete  law  on  logs  and  Inmbsr  floatnd 
down  a  stream  from  that  Stete  Into  another  Stete^  la  wlthont  oonsldaratlon 
and  void. 

Appeal  from  the  District  Court,  Sixteenth  Judicial  Distriot^ 

Alpine  County. 

The  complaint  was  on  a  promissory  note  reading  as  follows: 

''  Due  Bobert  Patterson  the  sum  of  nineteen  hundred  doIlaTs 
($1^900),  in  gold  coin,  in  ten  days  from  date,  for  value  received. 
May  29th,  1866. 

^CaBSOIT  RiVXB  LuMBXBUrO   Ck>lCPAHT«      . 

"  By  A.  M.  Crow,  Superintendent^ 

The  defendant  in  the  answer  admitted  the  execution  of  the 
note,  but  averred  that  it  was  given  without  consideratiouy  as 
they  were  engaged  in  cutting  logs  and  firewood  in  the  Coun^ 
of  Alpine,  State  of  California,  and  transporting  the  same 
down  the  Carson  Eiver  from  Alpine  County  to  the  markets 
of  Gold  Hill  and  Virginia  City,  in  the  State  of  Nevada,  for 
sale;  and  that  during  the  winter  of  1865  and  1866,  and  up  to 
Maixih  22d,  1866,  it  had  cut  a  large  quantity  of  saw  logs  and 
firewood  for  the  purpose  of  floating  the  same  down  thov  river 
for  sale. 

That  the  Legislature  of  the  State  of  California  during  its 
session  of  1865  and  1866,  passed  an  Act,  which  was  approved 
by  the  Govemor  (m  the  22d  day  of  March,  1866,  authorizing 
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tlie  Board  of  Supervisors  of  the  Coiinty  of  Alpine  to  charge 
and  collect  a  toll  for  floating  and  transpbrting  saw  logs  and 
cordwood  on  said  river;  under  and  by  virtae  of  said  Act  the 
said  Board  of  Spervisors  appointed  Bobert  Patterson  the  Col- 
lector of  said  tolls. 

That  defendant  had  been  informed  bj  its  attomeyB  and 
oounsely  H.  Cook  and  "N.  Bennett,  and  believed  it  true,  and 
therefore  charged  the  fact  to  be  so,  that  said  Act  so  passed 
by  Hhe  Legislature  as  aforesaid  was  unconstitutional,  and 
repugnant  to  the  Constitution  of  the  United  States,  and  void; 
that  the  land  on  and  along  both  sides  of  the  East  Fork  of  the 
Carson  River,  and  the  soil  over  which  it  flowied,  belonged  to 
the  Government  of  the  United  States,  and  wsas  a  part  of  the 
public  domain.  That  said  Board  of  Supervisors  had  fixed 
the  toll  at  one  dollar  per  thousand  feet  for  floating  saw  logs 
on  said  river,  and  seventy-five  cents  per  cord  for  cordwood; 
that  said  plaintiff,  as  such  Collector,  claimed  and  demanded  of 
defendant  four  thousand  dollars,  as  due  for  toll,  idiich  defend- 
ant refused  "to  pay.  for  the  reason  that  no  such  amount  was  at 
the  time  due  for  tolls;  but  the  said  plaintiff  then  and  there 
seized  and  attached  all  the  saw  logs  and  cordwood  belonging 
to  said  defendant  in  Alpine  County,  and  all  its  other  personal 
property  in  said  county,  amounting  in  value  to  about  $30,000, 
and  held  the  same  to  satisfy  the  sum  of  $4,000,  stopped 
its  men  from  work,  and  stopped  its  drive,  and  thereby  com- 
pelled said  defendant  to  pay  and  make  arrangements  with  him, 
said  plaintiff,  in  order  to  get  their  wood  and  saw  logs  released 
by  plaintiff,  that  it  might  go  on  with  its  drive,  or  suffer  great 
and  irreparable  loss. 

That  the  defendant  executed  and  delivered  the  note  in  order 
to  get  its  property  released  by  plaintiff  as  such  Collector,  and 
not  for  any  value  received  or  debt  or  obligation. 

The  plaintiff  demurred  to  the  answer,  the  Court  below  sus- 
tained the  demurrer,  and  gave  judgment  for  plaintiff,  and  the 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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JET.  CooJc,  and  Nathaniel  Bennett,  for  Appellant 

The  note  was  given  under  duress  of  personal  property,  and 
the  authorities  show  that  an  instrument  thus  given  cannot  be 
enforced.  (Harmony  v.  Bingham,  3  Kern.  100,  and  author- 
ities cited,  particularly  Chase  v.  Dwinal,  7  Greenl.  184,  cited 
on  p.  112  and  again  on  p.  117,  which  was  a  case  where  money 
was  paid  to  liberate  a  raft  of  lumber,  detained  in  order  to  exact 
illegal  toll.  And  see,  also,  statement  of  facts  in  case  of  'Lin 
Sing  V.  Washhum,  20  CaL  535 ;  Burnett  v.  Sacramento,  12  CaL 
76-82.) 

The  Act  is  in  violation  of  that  clause  of  section  eight  of 
Article  I  of  the  Constitution  of  the  United  States,  which 
gives  the  power  to  Congress  to  regtdaie  commerce  among  the 
several  Staies.  The  lumbering  company  carries  on  a  trade 
between  the  States  of  California  and  Nevada,  and  the  Act  in 
question  is  in  restraint  of  that  trade.  The  entire  business  of 
the  company  consists  of  an  inter-State  trade.  And  althou^ 
Congress  has  not  passed  any  law  affecting  the  subject  mat- 
ter with  which  this  Act  comes  in  conflict,  yet  it  seems  to  ns 
that  the  Act  cannot  be  upheld  consistently  witili  the  general 
relations  of  the  States  to  each  other  under  the  Union.  (Lin 
Sing  V.  Washburn,  20  Cal.  634 ;  The  People  v.  Downer,  7  CaL 
169;  Brumagim  v.  Tillinghast,  18  CaL  266;  Almy  v.  State  of 
California,  24  How.  U,  S.  r69.) 

/.  O.  McCuUough,  for  Bespondent 

How  far  has  the  State  the  right  to  control  such  streams  as 
the  Carson  Eiver  —  to  adopt  regulations  governing  the  local 
trade  thereon?  For  as  to  such  streams  and  the  proper 
measures  to  be  adopted,  the  Legislature  must,  in  a  very  large 
measure,  be  the  exclusive  judge;  and  having  once  come  to 
the  conclusion  that  a  case  exists  in  ^ich  it  is  competent  for 
the  Legislature  to  make  a  law  on  the  subject,  this  Court  will 
not  examine  critically  the  minor  provisiona  of  the  Act  Does 
the  Act  attempt  to  regulate  commeroe  between  the  States! 
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This  stream  has  never  been  declared  navigable  by  the  Legis- 
lature.  As  said  in  the  Indiana  case,  hereafter  cited,  if  we 
resort  to  the  map  for  information^  indications  do  not  favor 
the  national  character  of  this  stream;  onr  general  informa- 
tion is  not  such  as  to  enable  ns  to  say  historically  that  the 
Saat  Fork  of  the  Carson  is  an  inter-State  navigable  stream. 
We  never  yet  heard  of  a  vessel  clearing  from  any  port  or 
town  or  place  in  Nevada,  and  discharging  its  cargo  on  the 
Carson  in  this  State,  or  that  there  ever  was  any  port  on  the 
stream;  nor,  if  navigable,  has  Congress  ever  passed  any  law 
regulating  the  lumber  trade  on  this  stream,  or  ever  made 
any  appropriations  for  the  improvement  of  the  navigation 
thereon.  It  has  never  passed  any  Act  to  control  State  legis- 
lation over  such  streams  as  this.  The  defendants  claim  under 
no  right  or  privilege  set  up  under  any  Act  of  Congress.  The 
Supreme  Court  of  the  United  States  held,  in  the  Blackbird 
Creek  Case,  that  the  Act  of  the  Legislature  of  Delaware,  which 
authorized  a  dam  across  a  small  navigable  stream,  was  con- 
st! tutionaL 

At  least  in  the  absence  of  congressional  interference,  the 
State  jurisdiction  over  such  streams  as  this  is  supreme,  so  far 
as  they  are  within  her  territorial  limits,  and  this  Act  is  con- 
fined in  its  provisions  to  that  part  of  the  stream  in  Alpine 
County.  The  Legislature  may  authorize  bridges  to  be  built, 
dams  to  be  erected,  tolls  to  be  charged,  and  is  the  judge  when 
they  are  expedient  and  what  disposition  is  to  be  made  of  the 
tolls.  It  is  to  judge  what  is  and  what  i3  not  an  improvement; 
whether  it  will  improve  at  all  or  obstruct;  what  is  conducive 
to  the  general  good  and  promotive  of  the  general  welfare.  The 
Xegislature  has  the  right  to  regulate  the  internal  trade  on  such 
streams,  and  the  duties  prescribed  by  this  Act  are  circumscribed 
hy  the  boundaries  of  Alpine  County.  The  trade  is  local  in  its 
nature  and  extent. 

We  rely  on  the  following  authorities  as  sustaining  the 
validity  of  the  Act  of  the  Legislature  in  question:  Depew  v. 
Wabash  and  Erie  Canal,  6  Ind.  16-12;  Olover  v.  Powell,  2 
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Stock.  Ch.  211,  228-28;  BoyJein  v.  Shaffer,  18  La.  12»-81; 
Commissioners,  etc.  v.  Withers,  29  Miss.  87-40;  Wilson  ▼. 
Blackbird  Co.,  2  Peters,  245-62;  Perm  v.  Wheeling  Bridge 
Co.,  13  How.  566,  682,  686,  586,  599,  600;  Veazie  v.  Moore, 
14  How.  668;  Commonwealth  v.  Alger,  7  Cush.  108;  Wo/ds- 
worth  y.  Smith,  11  Me.  278,  281,  282 ;  Commonwealth  v.  Breed, 
4  Pick.  463 ;  United  States  ▼.  Bedford  Bridge,  1  Wood,  ft  Min. 
410;  Kellogg  v.  Union  Co.,  13  ConiL  24;  Thames  Bank  ▼. 
Lowell,  18  Conn.  501, 


By  the  Court,  Shafteik  J,: 

The  principal  question  in  this  case  is  as  to  the  constitu- 
tionality of  an  Act  of  the  Legislature,  approved  March  22d, 
1866,  and  entitled  "An  Act  granting  to  the  Board  of  Super- 
visors of  Alpine  County  the  right  to  charge  and  collect  toll 
for  the  floating  and  transportation  of  wood,  saw  logs  and 
lumber  down  the  main  Carson  Hiver,  in  said  county."  (Acts 
1865-6,  p.  350.) 

The  Act  "  places  "  the  main  Carson  River  in  the  County  of 
Alpine,  "  under  the  supervision  and  control  of  the  Board  of 
Supervisors  of  the  county,  for  the  purposes  of  the  Act" 
The  Board  is  authorized  "to  grant  or  license  the  use  of  said 
river  for  the  floating,  driving  or  transporting  firewood^  saw 
logs,  and  lumber  down  said  stream  at  a  rate  of  toll  not  to 
exceed  the  sum  of  one  dollar  for  each  cord  of  firewood,  one 
dollar  for  each  thousand  feet  of  lumber,  and  one  dollar  for 
each  thousand  feet  of  saw  logs.  Provision  is  made  foi^  the 
enforcement  of  this  law  through  a  "Toll  Collector,"  who  is 
authorized,  in  case  of  neglect  or  refusal  on  the  part  of  any 
one  using  the  stream  to  pay  the  prescribed  toll,  to  seize  the 
wood,  etc.,  or  any  other  personal  property  of  the  defaulter, 
and  to  summarily  sell  the  same  to  satisfy  the  toll,  together 
with  costs  and  expenses.  The  Act  makes  it  a  misdemeanor, 
punishable  by  fine,  or  imprisonment,  for  any  one  to  use  die 
river  for  the  purposes  stated  without  a  license  from  the  Board 
of  Supervisors.    The  money  arising  from  the  tolls  is  to  be 
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paid  into  the  treasury  of  the  county  —  seventy-five  per  cent  to 
the  credit  of  the  General  Pund,  and  the  residue  to  the  cjredit 
of  tlie  Common  School  Fund. 

This  action  is  brought  upon  a  promissory  note  for  one  thou- 
sand nine  hundred  dollars^  given  by  the  company  to  the 
plain ti£F  —  toll  gatherer  for  the  time  being — for  tolls  claimed 
by  him  to  be  due  under  the  Act 

The  answer  of  the  defendants  alleges,  amongst  other  things^ 
that  the  tolls  covered  by  the  note  accrued  on  saw  logs  and 
cordwood  cut  by  the  company  upon  public  lands  of  the  United 
Statee,  situated  on  both  sides  of  the  East  Fork  of  the  Carson 
River  in  the  County  of  Alpine,  for  the  purpose  of  floating  the 
same  on  said  river  to  the  markets  of  Empire  City,  Gold  Hill 
and  Virginia  City,  in  the  State  of  Nevada;  that  the  company 
had  used  said  Fork  for  floating  wood  and  timber  to  those 
markets  since  the  year  1861,  and  had  expended  large  sums 
of  money  in  improving  the  river;  that  the  wood  on  which 
the  tolls  in  question  were  claimed  had  been  seized  by  the 
plaintiff  under  the  Act  of  1866,  and  that  the  note  was  given 
to  procure  a  release  from  the  seizure. 

The  unconstitutionality  of  the  Act  of  1866  is  put  in  argu- 
ment, upon  a  number  of  grounds,  but  the  only  one  we  shall 
have  occasion  to  discuss  is  that,  so  far  as  the  Act  may  be 
regarded  as  applicable  to  the  lumber  traffic  between  Califor- 
nia and  Nevada,  on  the  line  of  the  Carson  River,  it  is  an 
attempt  to  regulate  commerce  between  those  States. 

By  the  eighth  section  of  the  first  Article  of  the  Constitu- 
tion of  the  United  States,  Congress  is  empowered  "  to  regu- 
late commerce  with  foreign  nations,  and  among  the  several 
States,  and  with  the  Indian  tribes/'  It  has  been  considered 
that  the  power  "  to  regulate  commerce  *'  is  the  power  to  pre- 
scribe the  rule  by  which  it  shall  be  governed;  and  that 
"commerce,''  in  the  sense  in  which  the  word  is  used  in  the 
Constitution,  is  coextensive  in  its  meaning  with  "  intercoursa** 
In  so  far  as  intercourse  between  two  States  consists  in 
traffic,  a  rule  prescribing  the  subjects  of  that  traffic,  or  dic- 
tating the  mode  in  which  or  the  eonditions  on  which  such 
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traffic  must  be  prosecuted,  is  a  commercial  regulation  beyond 
dispute.  (Gibbons  v.  Ogden,  9  Wheat  194.)  It  was  further 
held  in  that  case  that  the  power  to  regulate  commerce, 
whether  foreign  or  domestic^  is  eKclusive  of  the  same  power 
in  the  States,  and  not  concurrent  with  it ;  and  the  same  p<Hiit 
was  ruled  in  Brown  v.  Maryland,  12  Wheaton,  419.  The 
question  was  ipet  in  this  State  at  an  early  day,  and  it  was 
held  that  the  power  to  regulate  commerce  among  the  States 
was  vested  exclusively  in  Congress.  (People  T.  Downer,  1 
Cal.  169.) 

It  is  not  claimed,  nor  can  there  be  any  pretense  for  claim- 
ing, that  the  Act  whose  constitutionality  is  brought  in  ques- 
tion in  this  action  is  a  police  regulation.  It  has  no  bearing 
upon  publio  health,  public  morals  or  public  safety.  It  was 
passed  for  the  sole  purpose  of  raising  revenue  off  of  a  portion 
of  the  traffic  between  California  and  a  sister  State,  a  commerce 
in  which  both  States  were  and  are  alike  interested,  and  the 
control  of  which  is  vested  in  the  General  Gknremment  alone^ 
the  common   superior  of  both. 

Sut  the  attempt  to  regulate  inter-State  commerce  in  this 
ease  is  by  an  impost  on  wood  and  lumber,  considered  as  an 
export  from  California;  and  the  power  to  regulate  commerce 
between  the  States  in  that  particular  way  is  prohibited  to  the 
States  by  an  express  provision  of  the  Constitution.  The  toll 
imposed  by  the  terms  of  the  Act  for  the  use  of  the  river, 
though  different  in  form  from  a  duty  or  tax  on  the  wood  or 
lumber  transported,  is  in  substance  the  same  thing.  (Almy  v. 
The  Staie  of  California,  24  How.  174;  Brumagim  v.  Tilling- 
hast,  18  Cal.  266.) 

It  is  urged  on  the  part  of  the  plaintiff  that  the  statute  of 
1S66  was  intended  to  act  only  upon  that  portion  of  the  river 
lying  in  California,  and  never  was  intended  to  impose  a  toll 
upon  lumber  and  wood  seeking  a  market  in  Nevada.  If  that 
is  tho  true  construction  of  the  Act,  then  on  the  allegations 
of  the  answer  the  plaintiff  in  seizing  the  wood  of  the  oono- 
pany  exceeded  his  powers,  and  the  note  is  void  as  having 
been  obtained  by  duress  of  goodSb    But  it  is  apparent^  on 


Oct  1867.]  BsEwsTBs  v.  DeFkemsst.  841 

Argoment  for  Appellant. 

inspection,  that  the  toll  is  imposed  by  the  Act  on  all  Imnber 
floated  down  the  stream  irrespective  of  its  destination. 

On  these  grounds  the  judgment  is  reversed  and  the  cause  is 
remanded  for  trial  on  the  issues  of  fact  ' 

'Mr.  Justice  Sawyxb  did  not  espress  an  opinion. 


MATILDA  BREWSTER^  as  Admikistbateix  of  thw  Ee- 
TATX  OF  John  Bbswsteb,  Jb.,  Dsoeasxd  v.  JAMES  Dx 
FREMEB  Y  ato  ALBERT  MILLER 

Obugatioms  or  Lisfons. —  A  leMor  !■  tn  no  cue  mider  oMlgatlon  to  mtko 
repairs,  anlets  by  force  of  an  express  coyenant  or  contract  to  do  so. 

IDSM. —  Where  D.  and  M.  were  the  owners  of  a  brick  building  and  the  lot 
on  which  It  stood,  and  B.  (deceased)  was  In  occupation  mm  their  tenant, 
on  a  monthly  letting  without  eoTenants  by  D.  and  M.  to  uphold  or  keep  the 
premises  in  repair  or  in  habitable  condition,  and  while  soch  occupation 
continued,  B.  (deceased)  was  crushed  to  death  by  the  falling  walls  of  said 
building,  caused  by  the  acts  of  the  owners  of  the  adjoining  lot*  whereby 
the  foundationa  of  said  walls  were  undermined,  and  of  which,  D.  and  M., 
haying  timely  notice,  did  not  adopt  or  attempt  any  prerentlTS  measures; 
heid,  that  a  complaint  letting  up  this  state  of  facts,  in  an  action  under 
the  statute,  by  B.,  (administratrix,)  against  D.  and  M.,  for  the  benefit  of 
the  next  of  kin  of  the  deceased,  does  not  stats  fsets  snfllcient  to  constitute 
•  cause  of  action. 

Appeai.  from  the  District  Court,  I^fteenth  Judicial  Dis- 
trict, Citj  and  County  of  San  rranci8(30. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Crockett,  Whiting  £  Naphtciy,  iot  Appellant 

Aside  from  any  obligations  resulting  from  the  relation  of 
landlord  and  tenant,  we  maintain  that  in  the  absence  of  cove- 
nants to  repair,  the  defendants,  as  owners  of  the  premises, 
were  bound  to  keep  them  in  a  safe  condition,  and  to  prevent 
them  from  becoming  a  public  nuisance.  (Bac  Ab.,  Tit 
Nuisance,  A;  Meeker  v.  Bensselaer,  16  Wend.  397;  Burocco 
y.  Oeary,  8  CaL  69 ;  Myers  v.  Malcolm,  6  Hill,  292.)    It  is 
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conceded  that  in  the  absence  of  covenants  to  repair,  either  by 
the  landlord  or  tenant,  the  landlord,  as  between  himself  and 
the  tenant,  is  not  bound,  simply  by  virtue  of  the  relation  of 
landlord  and  tenami,  to  repair.  The  tenant  takes  the  building, 
subject  only  to  his  right  to  abandon  it,  and  stop  the  rent,  if 
it  becomes  unfit  for  use.  That  the  tenant  is  bound  to  make 
what  the  law  terms  "ordinary  repairs,"  to  prevent  dilapida- 
tion, but  no  others.  But  it  is  equally  well  settled,  that  the 
tenant  is  not  bound  to  make  what  are  termed  "  substantial  re- 
pairs." The  law  is,  therefore,  perfectly  consistent  "Ordi- 
nary repairs"  must  be  made  by  the  tenant,  and  "substantial 
repairs  "  by  the  landlord.  If  either  fails  in  his  duty  he  is  re- 
sponsible for  the  damages  caused  thereby.  Neither  the  land- 
lord nor  tenant  is  liable  for  damages  caused  by  the  neglect  of 
the  other  to  make  repairs  which  by  law  it  was  his  duty  to 
make.  (Taylor's  Landlord  and  Tenant,  Sec.  343;  1  Wood- 
fall's  Landlord  and  Tenant;  4  Kent  Com.  110  and  notes;  1 
Moody  &  E.  173,  112;  6  Scott,  277;  3  Bingham,  K  C,  4; 
1  Watts  &  Searg.  532;  2  Car.  &  K  186.)  We  think  it  is 
obvious  that  the  landlord,  in  this  case,  would  have  been  liable 
if  the  damage  had  happened  to  a  third  person  and  not  the 
tenant 

We  propose  next  to  consider  whether  or  not  the  liability 
of  the  landlord,  being  the  owner  of  the  premises,  is  varied  or 
excused,  because  the  party  injured  was  the  tenant  from 
month  to  month,  without  covenants  to  repair.  If  it  was  not 
the  duty  of  the  tenant  to  protect  the  walls  of  this  building— 
as  it  clearly  was  not  —  and  if  it  was  the  duty  of  the  (yayMV  of 
the  building  to  keep  the  walls  in  a  safe  condition,  to  prevent 
them  from  becoming  a  public  nuisance,  it  is  difficult  to  see 
on  what  principle  of  reason  or  justice  it  could  be  maintained 
that  the  ovmer  as  such  would  be  liable  to  a  stranger  and  not 
to  his  tenant  for  the  damage  caused  by  his  neglect.  We 
place  his  liability,  not  on  any  obligation  arising  out  of  the 
relation  of  landlord  and  tenant,  but  on  the  general  duly  <» 
the  owner  of  the  building  as  such,  to  prevent  it  from  becom- 
ing a  public  nuisanca     It  appears  to  be  a  legal  solecism  to 
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say,  that  whilst  the  owner  is  liable  to  everybody  else  for  the 
damage  caused  by  his  neglect,  he  is  not  liable  to  hia  tenant^ 
simply  because  he  was  his  tenant  The  authority  mainly 
relied  upon  by  the  defendants,  on  the  argument  in  the  Dis- 
trict Court,  was  the  case  of  Howard  v,  Doolittle,  8  Duer,  464, 
and  it  was  this  case  mainly  which  influenced  the  Court  to 
sustain  the  demurrer.  But  in  that  case  there  was  but  one 
point  made  and  decided,  to  wit,  that  the  immediate  landlord, 
being  himself  only  a  lessee  and  not  the  owner,  was  not 
bound  to  repair,  in  the  absence  of  covenants.  This  does  not 
even  tend  to  establish  the  proposition  that  the  owner,  as 
such,  would  not  have  been  liable  for  damages  to  his  tenants, 
caused  by  allowing  the  building  to  become  a  nuisance.  In 
this  case,  there  being  no  covenant  to  repair,  it  was  plain  that 
the  tenant  was  not  bound  to  protect  the  walls;  and  though 
the  defendants  were  under  no  covenants  to  repair,  and  there- 
fore are  not  liable  by  virtue  of  the  lease,  they  were  neverthe- 
less bound  as  owners  of  the  property,  independently  of  the 
lease,  to  prevent  it  from  becoming  a  public  nuisance,  and 
are  liable  to  all  persons,  including  their  tenant,  for  the  dam- 
ages caused  by  their  neglect  in  that  behalf.  In  support  of 
tliese  views  we  refer  to  Eakin  v.  Brown,  1  E.  D.  Smith,  36; 
Weiidell  V.  The  Mayor,  etc.,  89  Barb.  329.  The  general 
proposition  is,  that  where  either  municipal  corporations  or 
individv^h  are  charged  with  a  duty,  aa,  for  example,  the 
keeping  in  repair  of  streets  and  highways,  they  are  respon- 
sible for  all  damages  arising  from  their  neglect  (See  West 
V.  Trustee,  etc.,  16  N.  Y.  161 ;  Payne  v.  Rogers,  2  H.  Black. 
S49 ;  Leslie  v.  Pounds,  4  Taunt  649.) 

Campbell,  Fox  &  Campbell,  for  Respondents,  argued: 

That  a  landlord  is  never  botmd  as  between  himself  and 
his  tenant,  in  the  absence  of  express  agreement,  to  make 
either  ordinary  or  substantial  repairs,  and  that  there  could 
be  no  laches  or  neglect  of  duty  on  their  part,  where  no  duty 
existed.     So  far  has  this  principle  been  carried^  that  wher^ 
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the  house  has  been  burned^  and  the  landlord  has  received 
the  insurance  money,  he  is  not  bound  to  repair.  (WoodfaU, 
412 ;  Belfour  v.  Weston,  1  T.  R.  312 ;  Leeds  v.  Chatham,  1 
Sim.  151;  Rodgers  v.  Walker,  1  Dan.  233.)  And  even  a  cove- 
nant for  quiet  enjoyment  will  not  make  the  landlord  liable. 
(Brown  v.  Quitton,  1  Amb.  619.)  This  principle  is  as  strongly 
maintained  by  the  American  authorities.  (Taylor  L.  &  T., 
Sees.  327,  329.) 

The  question  at  this  point  is^  not  whether  the  tenant  la 
bound  to  repair,  but  whether  the  landlord  is  bound  to  make 
any  kind  of  repairs  on  a  house  leased  and  occupied  by  the 
lessee,  in  the  absence  of  express  covenant  on  the  part  of  the 
landlord.  {HaH  v.  Windsor,  12  Mees.  &  W.  68;  Svtton  v. 
Temple,  lb.  62;  Arch.  L.  &  T.  67;  Howard  v.  Doolittle,  3 
Duer,  464;  Clevis  v.  WUloughly,  7  Hill,  86;  Mumford  v. 
Brown,  6  Cow.  476;  Comyn,  L.  &  T,  185;  Chitt  on  Cent 
338;  Westlake  v.  Delgrain,  25  Wend.  669;  Payne  v.  Rogers, 

2  H.  Black.  360;  Corey  v.  Mann,  14  How.  P.  R  163.) 

The  tenant  was  bound  to  repair  by  shoring  up.  The 
owners  neither  contracted  to  repair,  leased  the  building 
with  the  nuisance  existing,  nor  did  any  act  by  themselves 
or  workmen  contributing  to  the  fall;  no  duty  arose  on  their 
part,  nor  breach  of  duty ;  and  cited  Penard  v.  Collins,  23  Barb. 
445;  Fish  v.  Dodge,  4*Denio,  812;  Waggoner  v.  Jermaine, 

3  Denio,  306;  Chamble  v.  Robinson,  4  Exch.  R.  169;  Rymer 
V.  Watts,  1  Salk.  857;  Bayle  v.  Tamblyne,  6  Bar.  &  Cr. 
337.) 


By  the  Court,  Sawteb,  J, 

The  defendants  were  the  owners  m  fee  of  a  brick  house, 
and  the  lot  on  which  it  stood,  in  San  Francisco,  called  the 
**  Sumner  Street  House."  The  deceased  was  in  the  oocapa- 
tion  of  said  "Sumner  Street  House,'*  as  the  tenant  of 
defendants  on  a  letting  from  month  to  month,  at  a  monthly 
rent    payable    monthly    in    advance.      Ko    covenants    are 
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averred  on  the  part  of  the  defendants,  to  keep  the  premises 
in  repair^  or  in  a  habitable  condition,  and,  for  the  purposes 
of  the  decision,  it  must  be  assumed  that  there  were  none. 
While  the  deceased  was  thus  in  the  occupancy  of  the  prem- 
ises, the  owners  of  the  adjoining  lot  excavated  it,  for  the  pur- 
pose of  erecting  a  building  thereon,  on  a  line  parallel  with  the 
easterly  wall  of  said  building,  at  a  distance  of  three  feet  ten 
inches  from  said  wall,  to  a  depth  of  five  feet  below  the  same. 
The  defendants  had  timely  notice  of  said  excavation,  and  that 
in  consequence  thereof,  there  was  imminent  danger  that  the 
wall  of  said  "Sumner  Street  House"  would  fall,  unless 
proper  means  should  be  taken  to  prevent  it.  No  means  were 
taken  by  defendants  to  sustain  said  wall,  or  prevent  its  fail- 
ing; and  on  the  night  of  the  17th  of  August,  1866,  said  wall 
and  the  whole  building  fell  in,  and  crushed  the  deceased, 
who  was  then  occupying  said  building,  as  a  tenant  as  afore- 
said, by  reason  whereof  he  died.  The  action  is  brought  under 
the  statute  of  1862,  against  the  owners  of  the  building,  by 
the  administratrix  for  the  benefit  of  the  next  of  kin  of  the 
deceased. 

A  demurrer  to  the  complaint  alleging  the  forgoing  facts 
was  sustained,  and  judgment  entered  for  defendants,  from 
which  plaintiff  appeals. 

The  house  did  not  fall  in  consequence  of  any  act  of  the 
owners,  but  in  consequence  of  the  acts  of  parties  owning 
the  adjoining  lot,  in  excavating  it  for  purposes  of  their  own, 
after  llie  deceajsed  entered  into  the  possession  of  the  demised 
premises  under  the  lease.  There  was  no  covenant  on  the 
part  of  the  lessors,  the  defendants,  to  uphold  or  keep  the 
premises  in  repair,  or  in  a  habitable  condition.  Without  an 
express  covenant  to  that  effect,  they  were  not  bound  to 
repair,  or  to  keep  the  premises  in  a  habitable  condition.  We 
think  the  rule  correctly  stated  in  Howard  v.  Doolittle,  3  Duer, 
464.  In  that  case  it  was  held,  that  a  landlord  is  in  no  case 
bound  to  repair,  unless  by  force  of  an  express  covenant  or 
contraety  and  that|  even  when  a  building  ia  let  for  a  special 
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purpose,  aud  its  use  and  occupation  for  any  other  is,  in  terms, 
prohibited,  there  is  no  implied  contract  or  warranty  on  the 
part  of  the  landlord,  that  the  building  shall  be,  or  continue, 
St  for  the  purpose  for  which  it  was  demised.  But  in  that 
case  the  question  arose  between  the  lessors,  who  were  them- 
selves tenants,  and  their  sub-tenants,  and  not  between  the 
owners  of  the  fee  and  their  tenants;  and  it  is  claimed 
that  the  case  is,  therefore,  different,  and  inapplicable.  We  are 
unable  to  perceive  any  difference  in  principle.  Howard  was 
the  owner,  as  to  Doolittle  and  Burroughs.  The  former 
leased  to  the  latter,  and  if  he  was  liable  at  all,  it  was  because 
of. the  relation  of  landlord  and  tenant,  and  of  an  implied 
covenant  on  his  part  that  the  premises  during  the  term 
should  continue  in  a  condition  suitable  for  the  purposes  for 
which  they  were  demised.  In  Corey  v.  Maim,  14  How. 
Pr.  R.  163,  the  question  was  between  strangers  and  the 
owner  of  the  fee,  and  the  owner  was  held  not  liable,  on  the 
ground  that  the  premises  were  in  the  occupation  of  tenants 
at  the  time  when  the  injury  occurred,  and  as  there  did  not 
appear  to  be  any  covenant,  on  the  part  of  the  owner,  to 
repair,  that  duty  was  presumptively  on  the  tenants.  The 
case  of  Howard  v.  Doolittle  was  approved.  If  this  is  not 
enough,  Sherwood  v.  Seaman,  2  Bosworth,  130,  is  precisely 
in  point,  or  rather  it  is  a  much  stronger  case  for  holding  the 
owner  liable  than  the  present,  for  it  is  averred  in  that  case 
that  the  defendant  —  the  owner  —  neglected  and  refused  to 
grant  a  license  to  enter  under  the  statute  of  New  York 
(Laws  of  1855,  p.  11)  to  the  party  excavating  the  adjoining 
lot,  in  order  to  compel  him,  at  his  own  expense,  to  preserve 
and  support  the  wall  of  the  building  by  proper  foundation. 
The  action  was  by  a  tenant  against  his  landlord  —  the  owner 
of  the  fee  —  to  recover  damages  resulting  from  the  destruc- 
tion of  his  property  by  the  falling  of  the  building  in  conse- 
quence of  excavations  on  the  adjoining  lot.  The  only 
difference,  not  already  mentioned,  between  that  action  and 
this,  is,  that  there  the  action  was  for  destruction  of  property, 
and  here  damages  are  claimed  for  the  death  of  the  occupant. 
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as  well  as  for  a  destructicm  of  property.  The  owner  was 
held  not  liable,  and  Howard  v.  Doolittle  was  approved*  Both 
these  cases  were  well  considered  on  appeal  to  the  general 
term^  and  the  leading  cases  on  the  subject  cited  and  reviewed; 
and,  although  the  decisions  were  not  pronounced  by  the  Court 
of  last  resort,  it  does  not  appear  that  appeals  were  further 
prosecuted.  It  must  be  presumed,  therefore,  that  the  counsel 
of  the  defeated  parties  were  satisfied  with  the  conclusions 
attained.  These  cases  were  cited  with  approbation  upon  sub- 
stantially the  same  point  in  Branger  v.  Manciei,  30  Cal.  626, 
and  we  are  satisfied  of  their  correctness.  In  Keates  v.  Cado- 
gan,  2  E.  L.  &  E.  320,  in  a  similar  action  by  a  tenant  against 
the  owner  for  damages  resulting  from  the  falling  of  the  build- 
ing upon  the  occupant  from  the  ruinous  condition  of  the  walls, 
the  plaintiff  sought  to  make  out  a  cause  of  action  by  averring 
knowledge  of  defects  on  the  part  of  the  owner,  which  he  did 
not  communicate  to  the  tenant  at  the  time  of  the  letting,  of 
which  defects  the  tenant  was  ignorant  The  declaration  was 
held  insufficient  on  demurrer.  The  Court  say  there  was  "no 
obligation  on  the  defendant  to  say  anything  about  the  stafie 
of  the  house  and  no  allegation  of  deceit  It  is  an  ordinary 
case  of  letting."  (322.)  It  was  not  even  claimed  by  coun- 
sel that  there  was  any  liability  on  any  other  ground  than 
that  the  defective  and  dangerous  condition  of  the  walls  was 
knowingly  concealed  from  the  tenant  at  the  time  of  letting. 

Aside  from  the  relation  of  landlord  and  tenant  there  is  no 
ground,  under  the  circumstances  alleged,  for  holding  defend- 
ants responsible.  The  injuries  resulted  from  the  occupancy 
of  the  premises  by  the  deceased  as  a  tenant.  The  landlord  was 
under  no  obligation  to  uphold  or  repair,  and  there  was  no 
breach  of  duty  on  his  part  The  cases  cited  in  relation  to 
nuisances  have  no  application. 

Judgment  affirmed. 
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he  appointed  David  Long  executor.  In  May  following  the 
will  was  admitted  to  probate,  by  the  Probate  Court  of  San 
Francisco,  and  letters  testamentary  were  granted  and  issued 
to  said  Long.  In  June  of  the  same  year,  said  Long,  aa 
executor  of  the  estato  and  last  will  and  testament  of  the 
deceased,  sold  said  premises  to  the  defendant  King  for 
two  thousand  six  hundred  and  fifty  dollars,  claiming  the 
right  and  audiority  so  to  do  under  the  power  contained  in 
the  mortgage.  At  the  time  of  the  sale  there  was  over  three 
thousand  twio  hundred  dollars  due  on  the  note  and  mortgage. 
On  the  day  of  the  sale  Long,  describing  himself  '^  executor, 
etc.,  of  Bobert  Fetch,  deceased ''  executed  and  delivered  a  deed 
of  the  premises  to  the  defendant  King,  under  which  King  en- 
tered into  the  possession  of  the  property  and  erected  thereon 
a  dwelling  house,  and  thereon  resided,  improving  and  using 
the  same  as  his  own  property.  The  property  was  occupied 
by  King  and  certain  of  the  defendants,  as  purchasers  of 
portions  thereof  from  him,  from  the  time  of  his  entry  into 
the  possession  until  the  trial  of  this  action.  During  all  this 
time  Atherton  made  no  claim  to  the  property,  but  recognized 
by  his  declarations  the  defendant  King  as  the  owner  of  it  by 
purchase  from  Long,  by  which  said  debt  due  the  estate  of 
Fetch  was  in  part  paid  and  satisfied. 

In  July,  1865,  King  was  advised  by  his  lawyer  to  obtain  a 
quitclaim  deed  from  Atherton  for  the  property,  and  there- 
upon such  a  deed  was  drawn  up;  and  with  an  abstract  title 
to  the  lot,  sent  to  one  Happersett  at  Stockton,  in  this  State 
(near  which  place  Atherton  resided),  who  was  employed  by 
King  to  call  upon  Atherton  and  obtain  from  him  the  execu- 
tion of  the  deed.  Viery  soon  after  this  Happersett  called 
upon  Atherton  and  requested  him  to  sign  the  deed,  when 
the  latter  declared  that  he  did  not  own  the  properly  —  that  it 
had  long  before  passed  o^t  of  his  hands.  He  consented  to 
sign  the  deed,  and  agreed  to  execute  it  at  Stockton  on  the 
day  following  before  a  proper  oflBcer.  When  the  time 
appointed  for  the  purpose  arrived,  Atherton  informed  Hap- 
persett   that    he    had    concluded    not    to   execute   the    deed 
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then,  but  would  80on  be  at  San  Franciaoo  and  see  the  defend* 
ants  in  this  suit  and  arrange  the  matter  with  them.  Happer- 
sett  then  called  upon  the  plaintiff  I^yona,  a  lawyer  residing  at 
Stockton,  and  requested  his  assistance  for  the  purpose  of 
persuading  Atherton  to  execute  the  deed,  and  at  Lyons' 
request  left  with  him  the  abstract  and  deed.  At  the  same 
interview  Happersett  requested  Lyons  to  ask  the  plaintiff 
Webster,  whose  business  in  part  was  that  of  searcher  of 
records,  to  assist  him  in  procuring  the  execution  of  the  deed 
by  Atherton.  The  papers  were  afterwards  handed  over  to 
Webstei^  by  Lyons.  Instead  of  obtaining  the  execution  of 
the  deed  as  requested,  Atherton  was  induced  to  execute  a 
deed  of  the  premises  to  Webster,  who  thereupcMi  conveyed 
to  Lyons  an  undivided  half  of  the  interest  which  he  acquired 
in  the  property  by  the  deed  of  Atherton.  The  Court  found 
that  the  plaintiffs  obtained  their  information  respecting  the 
title  entirely  from  Happersett  and  the  abstract  by  him  fur- 
nished them. 

The  defendants  by  their  answer  traversed  the  material 
allegations  of  the  complaint,  and  further,  affirmatively  set 
forth  the  matters  above  stated,  claiming  that  in  treating  with 
Atherton  the  plaintiffs  undertook  to  act  for  the  defendants 
and  to  procure  for  them  a  deed  of  the  premises  from  Ather- 
ton, and  that  the  obtaining  of  a  deed  from  Atherton  to 
Webster  was  wrongful  and  fraudulent;  and  further,  that  the 
plaintiff's  claim  was  inequitable  and  unjust  and  a  cloud'Upon 
the  defendant's  title  to  the  property.  Therefore  the  defend- 
ants asked  the  Court  to  decree:  First — That  plaintiffs  had 
no  title  or  interest  in  the  property  or  any  part  of  it  Second 
— ^That  if  they  had  by  reason  of  the  deed  of  conveyance  from 
Atherton,  it  might  be  decreed  that  they  held  the  same  in 
trust  for  the  defendants,  and  might  be  required  to  convey  the 
same  to  defendants.  There  was  a  prayer  for  such  other  and 
further  relief  as  might  be  equitable. 

The  Court  decreed  that  the  defendants  King,  Landis,  Frost 
and  Reinhardt  were,  as  against  the  plaintiffs,  the  owners  and 
rightfully  in  possession  of  the  property.     And  further,  that 
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whaterer  title  or  interest  the  plaintiffii  aoquired  by  the  deed 
of  Atherton,  was  acquired  and  held  in  troat  bj  them  for  the 
defendants  last  named;  and  further  decreed  that  plaintiffs 
should  execute  and  deliver  to  such  defendants  a  deed  or  deeds 
for  the  premises  on  demand,  according  to  the  several  posses- 
sions  and  occupations  of  said  defendants,  etc 

In  the  consideration  and  decision  of  this  case  it  is  not 
necessary  to  pass  upon  many  of  the  questions  raised  on  the 
motion  for  a  new  trial  and  on  this  appeal,  because,  conceding 
that  the  title  to  the  property  failed  to  become  transferred  by 
the  sale  and  conveyance  attempted  to  be  made  by  Long  to 
King,  and  did  not  pass  from  Atherton  until  the  execution  of 
the  deed  by  him  to  Webster,  we  are  of  the  opinion  and  hold 
that  Webster,  from  His  relation  to  the  defendants,  aoquired 
such  title  in  trust  for  the  use  and  benefit  of  the  defendants, 
and  from  that  time  held  the  same  as  trustee,  in  trust  for 
them,  until  he  conveyed  an  undivided  half  of  the  same  to 
Lyons,  and  that  whatever  interest  Lyons  acquired  in  the 
premises,  from  his  relation  to  the  defendants,  he  acquired 
and  held  in  trust  for  the  use  and  benefit  of  the  defendants; 
and  we  further  are  of  the  opinion  .and  hold  that  from  the 
time  the  plaintiffs  respectively  became  invested  with  the  title 
of  the  property  they  stood  in  the  attitude  of  trustees  to  the 
defendants  who  claim  the  property,  and  from  thence  hitherto 
have  held  and  now  hold  the  title  thereof  in  trust  for  such 
defendants.  We  think  this  too  clear  to  require  any  refer- 
ence to  authority  to  support  the  conclusions  to  which  yre 
have  come.  The  books  are  full  on  the  subject,  which  it 
would  be  well  for  those  in  whom  confidence  is  reposed  in 
business  matters  to  read  and  inwardly  digest.  In  them  is 
inculcated,  as  a  principle  of  equity,  the  doctrine  of  the  golden 
rule,  which  it  is  the  duty  of  the  Courts,  to  enforce  as  fully  and 
completely  as  it  may  be  possible  to  do  in  all  cases.  (Harden' 
bergh  v.  Bacon,  post,  866.)  We  are  of  the  opinion  the  judgment 
of  the  District  Court  is  just  in  so  far  as  it  requires  the  plain- 
tiff to  execute  a  deed  or  deeds  of  conveyance  of  the  premises 
to  the  defendants  last  named,  and  that  whatever  else  in  i1 


Oct.  1867.]  KnxBB  17.  Mili^xb,  853 

ATsaiMOt  for  Apptlteat 

may  not  be  logictlly  and  technically  correct  does  not  affed 
the  merits  of  the  caae,  and  is  inunaterial  and  harmlesSi 
Judgment  affirmedi 

Mr.  Justice  SAJmsRsos  did  not  express  an  opinion. 


LOUIS  E.  MILLER  i;.  THERESA  MILLEK 

DiTOKcs.-— A  Jndsment  awardliiF  a  divorce,  without  ttatlng  whether  from  tb« 
bonds  of  matrimony  or  from  bed  and  board,  la  a  dlrorce  from  the  bonds  of 
matrimony. 

Vas  ov  TcBM  wiTB  Two  IfBAinifas. —  When  •  word  has  two  meanlnsa  la 
law,  dlffertaif  In  degree  merely.  It  will  be  understood  In  Its  larger  sense 
whererer  it  occurs  In  legal  proceedings,  unless  It  appears  to  bare  been  used 
in  Its  narrower  sense. 

Dkfault. —  If  the  entry  of  a  default  la  essential  to  the  validity  of  a  Judg- 
ment by  default,  it  will  be  presumed  that  one  was  taken,  unless  the  con- 
trary appears. 

Award  ov  Pbopcrtt  —  Diroaca. —  If  a  dlrorce  Is  granted  because  of  adultery, 
the  Court  may  award  all  the  common  property  to  tho  preraUlng  party. 

'Appeai*  from  the  District  Court*  Fourteenth  Judicial  Dis- 
trict, Placer  County. 

The  plaintiflF  applied  for  a  divorce  on  the  ground  of  tho 
adultery  of  the  wLfa  The  Court  awarded  him  a  divorce,  an<l 
the  defendant  appealed  from  the  judgment 

The  other  facts  are  stated  in  the  opinion  of  the  Court- 

Tweed  £  Craig,  and  ndU^  &  Fellows,  for  Appellant 

At  common  law  and  under  the  statute  divorces  are  of  two 
kinds:  first,  from  hed  and  board;  second,  from  the  bonds 
of  matrimony.  Under  the  statute,  a  divorce  in  either  fomi 
may  be  granted  for  the  same  causes.  (See  Divorce,  1  Hit- 
tell,  Sees.  2—4.)  The  first  kind  —  or  divorce  from  bed  and 
board — leaves  the  marriage  relation  between  the  parties  in 
existence  and  in  full  force,  except  as  to  certain  incidents, 
such  as  cohabitation  and  obligations  for  sustenance,  etc. 
jToL.  zxziu.— aa 
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(See  statute;  2  Bishop  on  Marriage  and  Divorce,  Sec  225.) 
In  some  qualified  sense,  the  same  practical  result  might  be 
effected  without  judicial  interposition,  by  agreement  between 
the  parties.  (Wells  v.  Stone,  9  Oal.  479.)  The  second  kind  — 
divorce  from  the  bonds  of  matrimony  —  only,  effects  a  disso- 
lution of  the  bonds  of  matrimony.  (See  statute  above  cited; 
2  Bish.  on  Marr.  and  Div.,  Sec  225.) 

A  judgment  of  divorce,  therefore,  may  or  may  not  dissolve 
or  affect  the  marriage  relation  between  the  parties,  according  as 
it  is  "from  the  bonds  of  matrimony,"  or  "from  bed  and 
board ; "  and  for  the  same  causes  the  judgment  in  either  fonn 
may  be  granted.  Conceding,  them,  for  the  purposes  of  this 
point,  that  the  District  Court  might  properly  have  rendered 
judgment  in  either  form  as  a  matter  of  discretion,  the  fact 
that  "a  decree  of  divorce"  only  was  granted,  leads  inevitably 
to  the  conclusion  that  the  judgment  is  void,  because  it  did  not 
declare  —  what  was  essential  to  its  effectiveness  for  any  purpose 
or  for  a  particular  purpose  —  namely,  whether  "from  bed  and 
board,"  or."  from  the  bonds  of  matriomony." 

The  Court  erred  in  awarding,  by  the  judgment,  the  entire 
community  property  of  the  parties  to  the  respondent ;  because, 
as  a  matter  of  jurisdicjtional  power,  the  Court  could  only,  in 
case  of  adultery  or  extreme  cruelty,  apportion  the  property  be- 
tween the  parties.  The  Court  could  make  the  portions  to  each 
equal  —  as  is  required  in  all  other  cases  except  adultery  and 
extreme  cruelty  —  or  unequal,  in  its  discretion;  which  dis- 
cretion is  made  subject  to  review  on  appeal.  But  to  bestow 
all  the  property  on  one  party  is  not  to  apportion  it  between 
them. 

Jo.  HamiUton,  for  Respondent 

It  is  contended  by  appellant  that  this  decree  is  informal 
and  insufficient  in  this,  that  it  does  not  appear  that  the 
divorce  is  from  the  bonds  of  matrimony,  or  only  from  bed 
and  board.^    The  decree  is  not  so  complete  and  iomnaX  as  I 
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would  wish  it  Still  I  think  it  is  for  all  purposes  of  the  case 
a  divorce  a  vinculo  matrimonii,  and  if  it  be  satisfactory  to  the 
one  seeking  it,  it  ought  to  be  sufficient  to  the  one  opposing 
it  The  judgment  and  decree  is,  ^'that  the  plaintiff  be 
divorced  from  the  defendant  Theresa  Miller.**  It  is  not  a 
decree,  then,  divorcing  plaintiff  from  defendant's  bed,  or 
releasing  him  only  from  marital  duty.  It  is  a  divorce  for  all 
purposes  from  the  bonds  of  matrimony.  A  divorce  merely 
from  bed  and  board  is  not  a  divorce  of  the  plaintiff  from  defend- 
ant It  is  a  mere  release  or  cessation  from  duty  on  one  part, 
and  daim  for  marital  duly  on  the  other. 

By  the  Court,  Shaptbb,  J. : 

This  appeal  is  taken  from  a  decree  of  divorce,  made  on 
the  ground  of  adultery  on  the  part  of  the  wife.  The  decree 
does  not  state  whether  the  divorce  is  from  bed  and  board, 
or  from  the  bonds  of  matrimony;  and  it  is  insisted  that  it  is 
not  only  erroneous  but  void  for  that  reason.  Where  a  term 
has  two  meanings  differing  in  the  degree  merely,  it  is  to  be 
understood  in  the  larger  sense  wherever  it  occurs,  unless  it 
appears  to  have  been  used  in  the  narrower  sense,  by  some 
form  of  direct  expression,  or  from  the  context,  the  nature  of 
the  subject  matter,  or  the  res  gestas.  The  term  **  divorced,*' 
as  it  occurs  in  the  decree,  imports  a  dissolution,  in  the  largest 
sense,  of  the  marriage  relation  between  the  parties.  The  term 
is  not  answered  by  a  divorce  in  part,  or  to  a  limited  intent 
only,  but  calls  for  a  complete  severance  of  the  tie  by  which  the 
parties  were  united. 

The  objection  that  the  judgment  is  invalid  for  the  reason 
that  it  does  not  appear  that  the  defendant  was  not  defaulted, 
is  not  well  taken.  If  the  taking  of  a  default  was  essential 
to  the  orderly  conduct  of  the  proceedings,  we  must  presume 
that  one  \7as  taken,  inasmuch  as  the  contrary  does  not 
appear. 

The  objection  that  the  Court  erred  in  awarding  all  the 
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common  property  to  the  husband  instead  of  apportioning  it 
between  the  parties,  is  unsound.  The  twelfth  secticm  of  the 
Act  defining  the  rights  of  husband  and  wife  (Acts,  April 
17th,  1850y)  provides  that  ''when  such  decree  of  divorce  is 
rendered  on  l^e  ground  of  adultery,  or  extreme  cruel^,  the 
party  found  guilty  thereof  shall  only  be  entitled  to  sudi  por- 
tion of  the  common  property  as  the  Court  granting  the 
decree  may  in  its  discretion,  from  the  facts  of  the  case,  deem 
just  and  allow/'  By  the  very  letter  of  the  provision,  the 
Court  could,  in  the  exercise  of  its  discretion,  have  reduced 
the  woman's  portion  to  an  infinitesimal;  and  the  difference 
between  that  and  nothing  is  so  slight  as  to  fall  under  the 
rule  of  de  minimu.  But  it  appears  from  the  findings  that 
the  common  property  was  of  small  value;  the  care  of  the 
offspring  of  the  marriage  was  awarded  to  the  husband  by  the 
decree,  and  he  is  furthermore  adiudged  to  pay  the  costs  of 
the  suit 

Judgment  affirmed. 

Mr.  Chief  Justice  Cukest  did  not  ezpresi  an  opinion. 


MARIA  HARDENBERGH  v.  HIRAM  BACON  ahd  J. 
W.  WOODRUFF. 

SunricmfCT  or  Brmnrak^— VTbert  tfet  prlnclpAl  favot  wu  m  t»  dit  exist- 
ence of  an  ligency  of  one  defendant  for  the  plain ttff.  la  certain  dIdIdk 
fronnd,  erldence  tending  to  abow  the  natare  of  plalntlff*8  tetercst  enr  claim 
In  the  property  waa  releyant  and  competent,  although  It  did  not  tend  to 
eatabllah  title  to  the  property  la  plaintiff. 

FncAL  JuDGMKNT  AS  Bab. — A  flnal  judgment  rendered  la  one  action,  to  be  t 
bar  to  a  recovery  in  another  between  the  aamt  partlea,  mnat  be  upon  the 
aame  canoe  of  action;  and  this,  although  many  of  t^  facta  In  the  tiro 
eaaea  are  identical. 

OoNTLicT  OF  BviDENca. —  Where  the  erldence  wag  conflicting,  tonchlog  tbe 
principal  fact  In  issue,  and  the  correctness  of  the  finding  depends  upon  the 
credibility  of  the  wltnessest  such  finding  will  be  accepted  as  correct  on 
appeal. 

AOBNCY. —  To  constitute  a  ralld  agency,  where  property  la  Its  subject  it  U 
not  essential  that  the  principal  should  hold  the  legal  or  equitable  title,  or 
more  than  a  naked  claim  of  title.  It  may  be  created  for  tho  ae«ulaitlon  of 
tttte,  tlthar  lacal  or  aanltabla^  or  for  ttaa  protection  of  ma  aaMftid  title. 
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AosxcT  Cmutcd  bt  Pabol. —  An  agency,  bavlng  property  for  Iti  mbjcct, 
may  be  created  by  parol,  and  may  be  prored  in  the  same  manner. 

PowEBs  OF  AoiMT. —  An  agent  who  la  Informed  of  a  defect  In  the  title 
of  hia  principal  to  land,  ii  not  permitted  to  aeqntre  a  title,  bat  will  be  held 
as  trustee  for  hIa  principal. 

IDSM. —  Tbe  agent  ia  forbidden,  not  merely  to  perform  in  hia  own  name 
and  for  his  benefit  anch  acta  as  he  ia  anthorised  to  perform  in  the  name  of 
his  principal,  but  he  cannot  act  upon  the  subject  of  the  trnat  for  hIa  own 
benefit. 

IDIM. —  Where  the  agency  la  to  take  care  of  the  Intereata  of  the  principal  in 
certain  property,  and  the  agent,  in  yiolation  of  hia  trust  and  duty,  purchases 
for  his  own  use  an  outstanding  or  adrerse  title  to  the  same,  the  principal 
may  proceed  against  him  upon  the  ground  that  auch  purchase  waa  fraudu- 
lent aa  a^Inat  the  principal,  and  avoid  it :  or  he  may,  at  hia  option,  treat 
the  agent  as  his  trustee,  and  claim  the  benefit  of  the  purchase 

Liability  or  Aosnt. —  Where  B.  waa  tho  a«ent  of  H.  to  take  care  of  the 
Intereats  of  H.  in  certain  mining  ground  in  Nevada,  and  B.  and  W.,  belufc 
partners  in  their  dealings  In  mining  landa  and  stocks,  purchased  —  or  W. 
alone,  haying  notice  of  aald  agency  and  of  the  rights  of  H.  therein,  and 
with  the  conaent  of  B.,  purchaaed — for  their  Joint  benefit,  aald  mining 
ground ;  thereby  B.  and  W.  became  tenanta  in  common  of  said  ground,  each 
holding  an  nndirided  half  thereof;  and  the  moiety  that  paaaed  to  B.  became 
subject,  instantly,  to  the  trnat  in  faror  of  H. 

Liability  of  W.,  Pabtmbb  of  B. —  In  makinf  aald  purcfaaae,  W.  was 
neither  actually  or  eonatructlTely  the  agent  of  H.,  and  W.*a  half  of  the' 
property  purchaaed  cannot  be  controlled  for  the  benefit  of  H.  except  through 
said  notice  to  him  of  the  aald  rig:hta  of  H.  therein,  and  then  only  to  tbe 
extent  of  aald  rights. 

TiTLB  TO  MiKiMo  Obouhd-^How  TBANSFaaBan. —  The  intereat  of  C.  W.  H. 
in  aaid  mining  ground  (It  being  conceded  that  It  Is  real  estate,)  could  only 
pass  to  H.  by  deed  or  laat  will  and  testament;  where,  In  the  absence  of 
both,  C.  W.  H.  being  seised  ef  the  property,  died  Intestate,  the  property 
descended  to  J.  W.  H.  <hia  father). 

Specific  Pbbfdbxancb. —  Where  the  action  Is  for  the  recovery  of  certain 
aharea  of  mining  atock,  and  If  thooe  canniot  be  bad,  then  their  ralne,  and 
during  all  the  time  the  defendants  had  aa  eqnlTntant  amount  of  aald  stock, 
one  share  thereof  being  cqoal  In  Talne  to  any  other  ahare:  held,  that 
plaintiff  waa  not  entitled  to  the  dellTery  ef  the  particnlar  aharea  of  atock 
demanded. 

apfbal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisco. 

This  was  an  action  to  compel  the  defendants  to  transfer 
to  the  plaintiff  forty  certain  shares  of  mining  stock  known  as 
the  "  Belcher,"  and  to  account  to  her  for  all  dividends  received 
by  them  thereon. 

The  plaintiff's  complaint,  among  others^  contains  the  aver- 
ments following,  to  wit: 
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"  Plaintiff  further  shows,  that  on  or  about  the  12th  day  of 
December,  1861,  the  said  Charles  W.  Hastings  departed 
this  life,  and  that  on  the  day  before,  or  day  of  his  death, 
^vhen  he  was  conscious  of  his  approaching  death,  but  whilst 
he  was  in  the  full  possession  of  his  reason,  and  of  sound  and 
disposing  mind,  he,  the  said  Charles  W.,  expressed  a  wish 
and  desire  to  make  his  last  will  and  testament  for  the  pur- 
pose of  devising  and  bequeathing  to  his  mother,  the  said 
plaintiff,  all  of  his  interest  in  the  said  mining  daim,  to  wit: 
forty  feet  therein  derived  by  him  under  the  said  deed  from 
J.  W.  Hastings,  he,  the  said  Charles  W.,  having  previously 
conveyed  five  feet  of  said  mining  claim  to  another  person. 
and  he,  the  said  Charles  W.,  did  then  and  there  say  and 
declare  in  the  presence  of  his  said  father,  J.  W.  Hastings, 
and  others,  that  he  did  then  and  there  give  all  of  his  interest 
in  said  mining  claim  to  the  said  plaintiff,  and  for  the  pur- 
pose of  manifesting  this  wish  and  intention  more  fully, 
he,  the  said  Charles  W.,  did  then  and  there  earnestly 
request  the  said  J.  W.  Hastings,  and  exact  a  promise  at  the 
time  from  the  said  J.  W.,  that  he  would  deliver  said  deed 
to  this  plaintiff,  and  would  do  everything  in  hia  power  to  carry 
out  the  wishes  of  the  said  Charles  W.,  and  to  vest  the  title  to 
the  said  mining  claim  in  the  said  plaintiff,  of  all  of  which  facts 
the  said  J.  W.  Hastings  advised  this  plaintiff. 

"  Plaintiff  further  shows,  that  on  or  about  the  12th  day  of 
April,  1862,  she  sent  her  brother,  J.  A.  Dunn,  over  to  what 
was  then  the  Territory  of  Nevada,  for  the  purpose  of  inquir- 
ing into,  taking  possession  of,  and  managing  generally  her 
interests  there,  and  particularly  for  the  purpose  of  securing 
for  her  the  said  interest  of  forty  feet  in  the  said  Belcher 
Mining  Claim,  and  he,  the  said  Dunn,  acting  as  her  agent, 
and  carrying  out  the  instructions  of  said  plaintiff,  called 
upon  the  said  J.  W.  Hastings,  and  received  from  him  for 
said  plaintiff  the  said  deed  to  the  said  Charles  W.,  and  he, 
the  said  J,  W.  Hastings,  further  intending  to  carry  into 
effect  the  said  gift  and  bequest  of  said  Charles  W.  to  this 
plaintiff|  took  the  said  agent  of  plaintiff  upon  the  ground  of 
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Belcher  Mining  Claim,  and  then  and  there,  on  or 
e  12th  day  of  April,  1862,  put  the  aaid  agent  in  po&- 
hereof,  he,  the  said  J.  W.  Hastings,  declaring  to  said 

thQ  time,  "  I  give  you  possession  of  forty  feet  of  this 
For  Maria,  (meaning  plaintiff;)  Charley  left  it  to  her, 
shall  have  it." 

ther  facts  alleged  in  the  complaint  are  stated  in  ''the 

of  fact  '*  of  the  Court  below. 

nswer  of  the  defendants  put  in  issue  all  the  material 

the  complaint;  also  by  way  of  special  defence  oon- 
lie  following,  to  wit: 

the  defendants,  further  answering,  say  that  by  the 
icted  and  of  force  in  the  Territory  of  I^'evada  at  the 

the  alleged  and  pretended  gift  of  the  said  mining 
by  the  said  Charles  W.  Hastings  to  the  said  plaintiff, 

in  force  in  the  State  of  ITevada,  it  was  provided  that 
e  or  interest  in  lands,  hereditaments,  or  possessory 
)  the  soil,  for  mining  or  other  purposes,  other  than 
»  for  a  term  not  exceeding  one  year,  nor  any  trust  or 
irer  or  concerning  the  same,  or  in  any  manner  relating 
should  be  created,  granted,  assigned,  surrendered  or 
,  unless  by  act  or  operation  of  law,  or  by  deed  or 
ice  in  writing,  subscribed  by  the  party  creating, 
,  assigning,  surrendering,  or  declaring  the  same,  or  by 
■ul  agents  thereunto  authorized  in  writing,  and  that 

alleged  and  pretended  gift  by  the  said  Charles  W.  to 
itiff,  if  the  same  were  true  in  fact,  would  be  absolutely 

void. 

,  for  a  further  and  separate  defence  to  the  plaintiff's 
it,  the  defendants  allege  that  heretofore,  on  the  tenth 
Fuly,  1863,  at  the  June  term  of  this  Court,  the  plain- 
lin,  and  the  said  J.  E.  Hardenbergh,  alleged  herein 
)  husband  of  the  said  plaintiff,'  as  plaintiffs,  impleaded 
ndants  herein,  together  with  the  said  J.  W.  Hastings, 
idanta  in  a  certain  cause  for  and  in  respect  of  the 
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same  identical  causes  of  action  as  are  herein  bj  the  plaictiffs 
set  forth  and  alleged  against  these  defendants,  and  such  pro- 
ceedings were  thereupon  had  in  the  same  cause  that  after 
wards,  on  the  fifth  day  of  August,  1864,  by  the  consideration 
and  judgment  of  this  Court,  final  judgment  was  entered  in 
favor  of  the  defendants,  and  against  the  plaintiffs;  and  it  was 
ordered,  adjudged,  and  decreed  that  the  plaintiffs  take  noth- 
ing by  their  said  proceedings  against  the  defendanta,  and 
that  the  defendants  have  and  recover  of  and  from  the  plain- 
tiffs their  costs  and  disbursements  incurred  in  the  said  actionj 
as  by  the  record  and  proceedings  thereof  still  remaining  in 
this  Court  more  fully  and  at  large  appears,  which  said  judg- 
ment still  remains  in  full  force  and  effect,  not  in  the  least 
reversed,  satisfied,  or  made  void. 

'^  And  for  a  further  and  separate  defence  to  the  plaintiff's 
complaint,  the  defendants  allege,  that  on  the  twenty-ninth  day 
of  Januaiy,  A.  D.  1863,  the  mining  ground  or  claim  oi 
the  Belcher  Company  was  altogether  undeveloped,  and  its 
actual  value  unknown;  that  it  had  no  appreciable  market 
value,  and  was  sold  altogether  according  to  liie  circumstances 
or  caprice  of  the  owners;  that  its  title  was  unsettled,  and 
especially  in  this  respect  that  a  certain  claim  was  made 
against  the  said  company  for  an  undivided  fifty  feet  of  the 
said  ground  by  one  John  Murphy,  that  on  the  day  and 
year  last  aforesaid,  in  the  County  of  Storey,  Territory  of 
Nevada,  the  defendant  Woodruff  bargained  with  the  said 
J.  W.  Hastings  of  and  concerning  all  the  interest  which  he, 
the  said  Hastings,  then  had  in  the  mining  ground  of  the 
Belcher  Company,  whether  in  his,  the  said  Hastings,'  own 
right,  or  as  the  heir-alrlaw  of  his  son,  the  said  Charles  W. 
Hastings;  that  the  said  J.  W.  Hastings  then  claimed  and 
pretended  to  have  and  to  hold  in  his  own  right  forty-five 
feet  of  the  said  ground,  and,  aa  the  heir-at-law  of  his  said 
son  forty  other  feet  of  the  said  ground,  and  then  and  there 
agreed  to  sell  and  convey  all  the  said  ground  to  the  said 
Woodruff  for  the  sum  of  two  hundred  dollars,  and  there- 
upon, for  and  in  oonaideration  of  the  said  sum  of  two  has- 
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ollars^  to  him  then  paid  by  the  defendant  Woodruff, 
mself   and   the   defendant   Bacon,   the   said   Hastings 

executed,  and  delivered  to  said  defendants  his, 
id  J.  W.  Ebstings',  deed  of  conveyance,  whereby  he, 
id  Hastings,  purported  and  pretended  to  grant,  bar- 
ell  and  convey  unto  the  said  defendants  an  undivided 
b  of  about  forty-five  feet  of  the  said  ground,  and 
>ed  ihe  said  forty-five  feet  as  being  all  the  right,  title 
terest  in  the  said  Belcher  Company's  claim  then  owned 
med  by  the  said  J.  W,  Hastings  in  his  own  individual 
and  whereby  also  he,  the  said  Hastings,  purported  and 
led  to  grant,  bargain,  sell  and  convey  to  the  said 
ants  a  further  undivided  interest  of  about  forty  feet 
1  ground,  more  or  less,  and  described  the  said  forty 
IS  formerly  owned  by  Charles  W.  Hastings,  who 
dd  this  life  at  Virginia  City,  Storey  County,  about  the 

of  December,  1861,  intestate  and  without  wife  or 
and  leaving  the  said  J.  W.  Hastings  his  sole  heir-at- 
Ajid  the  defendants  further  allege,  that  in  truth  and 
^  at  the  time  of  the  execution  of  the  said  deed,  the 
.  W.  Hastings  had  only  ten  feet  of  the  said  mining 
'.  in  his  own  right,  instead  of  forty-five  feet,  as  in  and 

said  deed  alleged  and  pretended,  and  the  defendants 
jd,  therefore,  by  the  said  deed,  only  fifty  feet  of  said 
;  ground;  that  the  said  fifty  feet,  so  conveyed  to  the 
ants,  were  subject  to  the  claim  of  the  said  Murphy, 
described;  that  when  the  defendants  demanded  the 
»  of  stock  from  the  Trustees  of  the  said  Belcher 
;  Company,  and  the  title  to  the  said  mining  ground 
[amined,  the  grantees  of  said  Murphy  were  found  to 
itled  to  the  whole  of  the  fifty  feet  so  conveyed  by  the 
[astings  to  these  defendants,  and  the  defendants  were 

to  reconvey  and  deliver  the  same  to  the  grantees  of 
id  Murphy;  that,  in  fact,  the  defendants  took  and 
id  nothing  whatever  by  the  said  deed  of  January  29th, 
that  the  said  J.  W.  Hastings  had  no  valid  title  to  the 
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same  or  any  part  thereof,  either  in  his  own  right,  or  as  the 
heir-at-law  of  the  said  Charles  W,  Hastings. 

^'  And  these  defendants  deny  that  the  said  Belcher  Mining 
Company  issued  to  the  defendants  forty  shares  of  the  stock 
of  the  said  company,  in  consideration  of  the  deed,  in  said 
complaint  alleged,  made  by  the  said  defendants  to  the  said 
company;  but  allege  that,  on  the  contrary,  the  said  company 
altogether  rejected  the  claim  made  by  the  defendants,  for 
the  forty  shares  of  stock  representing  the  said  forty  feet  of 
ground,  and  recognized  and  admitted  the  claim  of  the  grantees 
of  the  said  Murphy  to  the  said  forty  feet  of  ground,  and 
issued  and  delivere4  ,to  them  liie  forty  shares  of  stook  zeiNre- 
senting  the  same.'^ 

The  cause  was  tried  before  the  Court  without  a  jury.  The 
evidence  was  more  or  less  conflicting  upon  all  the  material 
facts  in  issue.  The  findings  of  fact  and  l^gal  conclusions 
made  by  the  Court  were  as  follows,  t^  wit: 

^  This  cause  having  been  tried  and  fully  considered  by  the 
Court,  the  following  facts  are  found  therein,  as  having  been 
established  by  the  evidence: 

"  First  —  That  one  J.  W.  Hastings  was  the  owner  of  three 
hundred  feet  undivided  in  what  was  known  as  the  Belcher 
Mining  Company,  situate  at  Gold  Hill,  in  the  County  of 
Storey,  and  then  Territory  of  Nevada. 

"  Second  —  That  some  time  in  the  month  of  January,  1861, 
the  said  J,  W.  Hastings  conveyed  forty-five  feet  of  said  ground 
to  his  son,  Charles  W.  Hastings. 

"  Third  —  That  Charles  W.  Hastings  conveyed  five  feet  of 
said  ground  to  one  Sarah  Palmer,  and  still  retained  forty  feet 
thereof. 

"Fourth  — That  Charles  W.  Hastings  departed  this  Kfe  in 
the  month  of  December,  1861.  , 

"  Fifth  —  That  at  different  times  during  his  last  illness,  the 
said  Charles  W.  Hastings  expressed  an  earnest  deeiie  that  all 
his  property,  and  particularly  his  Belcher  interest^  should  go 
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mother,  the  plaintiff  in  this  suit;  that  said  Charles  also 
of  making  a  will*for  the  purpose  of  carrying  out  his 
I  and  of  vesting  the  title  of  all  his  property  in  his 
r. 

ixth  —  That  the  said  J.  W.  Hastings  told  his  son,  the 
^harles,  during  his  last  illness,  that  it  was  unnecessary 
m  to  make  a  will,  and  repeatedly  promised  said  Charles 
lis  wishes  should  be  strictly  carried  out,  and  that  his 
)T,  the  plaintiff  in  this  suit,  should  have  all  of  .his, 
es',  property. 

Bventh  — That  some  time  in  the  month  of  April,  1862, 
aintiff  sent  her  brother,  one  J.  A.  Dunn,  over  to  Nevada 
tory  for  the  purpose  of  looking  to  her  interests  there, 
more  particularly,  to  look  after  the  interest  which  the 
iff  claimed  in  the  said  forty  feet  of  Belcher  ground  by 
rom  her  son  Charles. 

igfath  —  That  the  said  J.  A.  Dqnn,  in  company  with  the 
r.  W.  Hastings,  went  upon  the  Belcher  mining  claim  in 
lonth  of  April,  1862,  and  from  thence  to  the  house  of 
Barstow,  near  said  claim,  and  the  said  J.  W.  Hastings 
emd  there  delivered  the  deed  from  himself  to  Charles  of 
[round,  to  the  said  Dunn,  saying,  *  I  give  you  possession 
rty  feet  of  this  ground  for  Maria  (meaning  plaintiff); 
ey  left  it  her,  and  she  shall  have  it.' 
rinth  — That  some  time  in  the  month  of  April,  1862,  the 
iff  met  the  defendant  Hiram  Bacon  in  the  City  of  San 
usco,  and  related  to  him  fully  in  detail  all  the  facts  con- 
i  with  her  claim  of  title  to  the  said  forty  feet  of  Belcher 
id,  and  expressed  the  fear  that  some  one  would  get  the 
!•  W.  Hastings  intoxicated,  and  would  swindle  her  out 
r  interest  in  said  Belcher  ground. 

enth  —  That  plaintiff  at  that  time  told  defendant,  Bacon, 
^e  wanted  some  person  to  look  after  her  interest  over 
^vada,  and,  more  particularly,  her  said  Belcher  interest, 
>ay  the  assessments,  if  any  became  due. 
Heventh  —  That  defendant  Bacon,  then  and  at  other 
^  promised  plaintiff  that   he  would   take  care  of  her 
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interests,  pay  assessments,  if  any  became  due,  and  see  that 
she  was  not  swin<tied  out  of  her  interest  in  said  Belcher 
ground. 

"  Twelfth  —  That  defendants  were  partners  dealing  in 
mines  and  mining  stocks,  and  communicated  with  each  other  in 
respect  to  all  business  transactions  which  were  transacted  when 
they  were  together,  but  not  always  in  small  transactions  which 
were  done  by  them  separately;  that  Bacon  was  not  in  Nevada 
Territory  at  the  time  of  the  purchase  by  Woodruff,  but  had 
left  there  about  a  month  before. 

**  Thirteenth  —  That  in  the  mcMith  of  January,  1863,  the 
defendant,  J.  W.  WoodruflF,  applied  to  J.  W.  Hastings  to 
purchase  of  him  his,  Hastings',  interest  in  the  said  Belcher 
ground,  and  was  told  by  said  Hastings  that  said  forty  feet 
belonged  to  plaintiff,  and  that  he,  Hastings,  would  not  sell 
tile  same.  In  all  of  which  defendant  Woodruff  acquiesced, 
and  said  that  he  only  wanted  to  buy  the  interest  owned  by 
said  J.  W.  Hastings. 

"Fourteenth  —  That  the  defendant  Woodruff  had  knowl- 
edge of  the  said  agency,  assumed  by  his  partner,  Bacon,  for 
plaintiff,  and  also  had  knowledge  of  plaintiff's  title  to  said 
Belcher  ground. 

"  Fifteenth  —  That  the  defendants,  during  the  continuance 
of  such  agency,  acting  in  bad  faith  and  with  intent  to 
defraud  the  plaintiff,  induced  J.  W.  Hastings,  in  the  month 
of  Januaiy,  1863,  to  execute  to  them  a  deed  for  said  Belcher 
ground. 

'^  Sixteenth  —  That  defendants  paid  no  adequate  considera- 
tion for  said  forty  feet  of  ground. 

"  Seventeenth  —  That  the  defendants  conveyed  to  the  Bel- 
cher Mining  Company  the  title  to  said  forty  feet  of  mining 
ground,  and,  in  considieration  thereof,  received  from  said 
company  forty  sharos  of  Ae  capital  stock  of  said  company. 

"  Eighteenth  —  That  the  defendants  have  received  divi- 
dends of  said  company,  on  said  forty  shares  of  stock,  amount- 
ing to  sixteen  thousand  two  hundred  dollars,  in  gold  coin  of 
the  United  States. 
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ineteenth  —  That  the  said  forty  shares  of  stock  in  said 
sr  Mining  Company,  and  also  said  dividends,  have  been 
fully  converted  by  defendants  to  their  own  use. 
wentieth  —  That  on  September  1st,  1864,  a  certificate  for 
-six  and  one  half  feet  was  isarued  to  Bacon  and  Woodruff, 
Q  the  26th  of  November,  1864^  the  balance  of  said  forty 
ras  issued  in  another  certificate. 

he  first  certificate  was  transferred  by  Bacon  &  Wood- 
[)  Howard  Havens,  on  the  22d  of  September,  1864 ;  the 
certificate  was  transferred  to  R.  S.  Bates^  on  the  26th  of 
,  1865. 

ixty-nine  dollars  per  foot,  of  dividends,  was  paid  to 
L  &  Woodruff,  while  these  certificates  stood  in  their  names, 
le  24th  of  January,  1865,  the  certificate  for  thirty-six 
ne  half  feet  was  transferred  back  to  Bacon  &  Woodruff, 
vas  by  them  transferred  to  George  Aylesworth  on  the 
of  April,  1865. 

bur  hundred  and  five  dollars  per  foot,  of  dividends,  have 
declared  upon  the  stock  of  the  Belcher  Company,  from 
me  of  the  issuance  of  the  stock  to  the  time  of  trial, 
hat  Bacon  &  Woodruff  have  at  all  times  held  in-  their 
\  more  than  forty  feet  of  Belcher  stock.  That  the  trans- 
as  made  without  any  particular  reference  to  this  stock, 
fter  this  suit  was  brought. 

wenty-First  —  That  at  the  time  this  suit  was  commenced, 
1  30th,  1865,  the  said  stock  was  worth  the  sum  of  sixteen 
•ed  and  fifty  dollars,  in  gold  coin  of  the  United  States, 
ich  share,  or  thp  aggregate  sum  of  sixty-six  thousand  dol- 
1  gold  coin  of  the  United  States. 

w^nty-Second  —  That  on  the  17th  day  of  April,  1865, 
efendants  assigned  said  forty  (40)  shares  of  stock  to 
leorge  Aylesworth,  and  at  that  time  the  same  was  worth 
iim  of  sixteen  hundred  and  forty-five  dollars,  in  gold 
>f  the  United  States,  per  each  share,  or  the  aggregate 
>f  sixty-five  thousand  eight  hundred  dollars  in  gold  coin 
I  United  States. 
wenty-Third  -^  That  the  said  stock  is  now  worth  the  sum 
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of  three  hundred  dollars,  in  gold  coin  of  the  United  States,  pe: 
share,  or  the  aggregate  sum  of  twelve  thousand  dollars  in  gol( 
coin  of  the  United  States. 

"  Twenty-Fourth  —  That  the  defendants  in  this  actioi 
did  recover  final  judgment  against  the  plaintiff  herein,  oi 
demurrer  to  the  complaint  in  the  suit  of  James  R.  Harden 
bergh  and  Maria  Hardenbergh,  his  wife,  against  Joseph  ^ 
Hastings,  Hiram  Bacon,  and  J.  W.  Woodruff,  in  this  Honoi 
able  Court;  but  the  cause  of  the  action,  in  the  said  last  name< 
suit,  is  not  the  same  cause  of  action  as  in  this  suit. 

"  Twenty-Fifth  —  That  the  purchase  of  forty  feet  of  Bel 
cher  mining  ground  was  made  by  instructions,  consent,  an< 
connivance  of  said  Bacon. 

"  Twenty-Sixth  —  That  the  title  to  the  forty  feet  of  Belche 
mining  ground,  which  the  deed  from  Joseph  W.  Hasting 
purported  to  convey  to  the  defendants,  did  not  fail  by  reasoi 
of  any  adverse  or  conflicting  claim  thereto;  and  the  Bel 
cher  Mining  Company  did  not  recognize  any  adverse  clain 
as  superior  to  the  title  of  the  defendants,  and  did  not  rejec 
the  said  title  of  the  defendants. 


From  the  above  finding  of  facts,  the  Court  draws  thi 
following  conclusions  of  law: 

"  First  —  The  defendants,  Hiram  Bacon  and  J.  W.  Wood 
ruff,  when  they  procured  the  conveyances  to  them  from  J 
W.  Hastings,  of  the  said  forty  feet  of  Belcher  ground 
became  the  trustees  of  the  plaintiff,  and  held  the  same  u 
trust  and  for  the  benefit  of  said  plaintiff. 

"  Second  —  The  defendants,  Hiram  Bacon  and  J.  W 
Woodruff,  having  conveyed  said  ground  to  the  Belche 
Mining  Company,  and  having  received  said  forty  shares  o 
the  capital  stock  of  said  company,  in  consideration  of  sal 
conveyance,  took  and  held  the  said  shares  of  stock  in  truj 
for  and  for  the  benefit  of  said  plaintiff. 

"  Third  —  The  plaintiff  is  in  equity  entitled  to  have  an 
receive  of  the  defendants  the  said  forty  shares  of  stock. 
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urth  —  The  plaintiff  is  entitled  to  have  and  receive  of 
:endants  the  dividends  paid  them  by  the  Belcher  Com- 
n  said  forty  shares  of  stock,  amounting  to  four  hundred 
re  dollars,  in  gold  coin  of  the  United  States,  per  each 
or  the  aggregate  sum  of  sixteen  thousand  two  hundred 
in  goM  coin  of  the  United  States, 
fth  —  From  the  amount  of  dividends  received  by 
ants  on  said  forty  shares  of  Belcher  stoclj;,  there 
be  deducted  the  amount  of  any  assessments  levied 
I  company  and  paid  by  defendants  on  said  forty  shares 
k. 

xth  —  The  plaintiff  is  entitled  to  a  decree  requiring  the 
ants  to  transfer  to  her  within  twenty  days  the  said  forty 
of  Belcher  stock. 

venth  —  The  plaintiff  is  not  entitled  to  have  and  recover 
he  defendants  the  value  of  said  stock  at  the  time  this 
was  brought,  or  at  any  other  time, 
decree  will  be  dfawn  in  favor  of  the  plaintiff,  in  accord- 
ith  the  above  findings  and  conclusions  of  law." 

ree  was  entered  accordingly. 

defendants  moved  for  a  new  trial,  and  assigned  as 
[s   therefor:    First  —  InsuflSciency   of   the   evidence   to 

the  said  several  findings  of  fact  and  the  judgment 
1  —  Error  in  law  occurring  at  the  trial.     Among  others 
lowing,  to  wit : 
the  trial  the  defendants  objected  to  any  testimony  tend- 

prove  the  allegations  in  the  complaint  of  an  alleged 
'  Charles  W.  Hastings  to  the  plaintiff,  on  the  ground  that 
me  is  immaterial  and  irrelevant,  and  because  the  said 
I  gift  was  invalid  and  void. 

Court  overruled  the  defendants^  objections,  and  admit- 
e  evidence,  to  which  ruling  of  the  Court  the  defend- 
icn  and  there  excepted,  and  all  of  the  evidence  tending 
ve  the  said  allegations  of  the  complaint  in  that  behalf 
iken  subject  to  the  above  objection  and  exception  of 
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the  defendants  in  all  respects  as  if  the  same  objection  an<1 
exception  were  repeated  whenever  such  evidence  was  offered. 

The  Court  denied  the  motion,  and  from  the  order  denying 
the  same  and  from  the  judgment  the  defendants  appealed ;  and 
assigned  as  grounds  for  reversal  on  appeal  the  same  groondc 
assigned  on  motion  for  a  new  trial. 

The  plaintiff  also  appealed  to  this  Oourt  from  that  part 
and  from  so  much  of  the  judgment  of  the  District  Court  as 
denies  to  plaintiff  the  right  to  recover  the  market  value  oi 
the  forty  shares  of  the  stock  of  the  Belcher  Mining  Com- 
pany, mentioned  in  her  complaint,  instead  of  the  market  value 
thereof  at  the  commencement  of  the  above  suit,  as  claimeil 
by  plaintiff. 

Both  appeals  were  considered  and  decided  together  by  tfaii 
Court 


Edward  /.  Pringle,  for  Defendants. 

The  plaintiff^s  ^laim  is  barred  by  a  former  judgmenl 
between  the  same  parties  on  the  same  cause  of  action.  Th( 
former  bill  detailed  at  length  the  same  circumstances  of  th( 
gift  and  transfer  of  possession,  and  claimed  the  ground  ai 
equitably  belonging  to  the  plaintiff,  charging  that  the  l^al 
title  was  in  Hastings,  in  trust  for  the  plaintiff,  and  that  the 
defendant  by  fraudulently  acquiring  the  title  from  Hastings 
had  assumed  the  character  of  trustee  for  her.  It  demanded 
the  same  relief  as  the  present  bill.  (Birckhead  t.  Brown,  t 
Sandf.  134;  Le  Euen  v.  Oouvemeur  and  Kemble,  1  Johna 
Gas.  502 ;  Casion  v.  Perry,  1  Bailey,  534 ;  Capeton  v.  Schmidi 
26  Cal.  512 ;  Gray  v.  Dougherty,  26  Cal.  272;  Doty  v.  Brown 
4  Comst  72;  Outram  v.  Morewood,  3  East,  346;  Mervine  v 
Parker,  18  Ala.  241;  Crawford  v.  Simonton,  7  Port.,  Ala. 
110 ;  Ramsey  v.  Hemdon,  1  McLean,  450 ;  Parkhurst  v.  8umer 
23  Vt.,  8  Wash.,  538;  HiUhin  v.  Campbell,  2  BL  R.  827 
Bouchaud  v.  Dias,  3  Denio,  244;  Perkins  v.  Moore,  16  Ala 
17;  Agnew  v.  McElroy,  10  S.  &  M.  552.)  The  presence  o^ 
other  parties  in  the  first  suit  is  inmiateriaL     This  hardlj 
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J  of  a  doubt,  especially  in  equity  euits,  when  all  parties 
[  any  interest  in  a  subject  matter  are  proper  parties. 
Ehle  y.  BinghOarn,  7^Barb.  494;  Lawrence  v.  Hunt,  10 

82.) 

oitting  the  agency  to  be  established  as  alleged,  we 
d: 

\t — That  the  purehaae  was  not  in  the  line  of  the 
• 
>nd  — That  the  purchase  was  not  any  injuigr  to  the 

of  the  plaintiff,  and   not  inconaiBtent  with   Bacon's 

0  her. 

rd  —  That  the  plaintiff  cannot  in  any  event  claim  the 
;  of  the  purchase.      Her  relief  could  not  be  extended 

1  setting  it  aside  as  subversive  of  her  rights,  and  void 
inst  her. 

rth  —  That  the  plaintiff  has  not  only  delayed,  and  for 

reasonable  time,  to  affirm  her  agent's  act,  but  she  failed 

m  it  when  occasion  offered  in  her  first  suit. 

h  —  That  the  agency  being  by  parol  cannot  create  any 

r  interest  in  lands. 

h — That  the  as^cy  was  without  any  consideration, 

IS  not  actually  entered  upon,  and  could  therefore  impose 

Lgations  or  disabilities  upon  the  agent 

agency  being  by  parol,  and  no  part  of  the  purchase 

beinsj  paid  by  the  plaintiff,  could  create  no  trust  or  in- 

in  land.     The  trust  being  altogether  dependent  on  the 

lent,   and  not  being  a  resulting  trust,  could  only   be 

1  by  a  writing  under  the  Statute  of  Frauds.     No  part 

purchase  money  being  paid  by  the  plaintiff,  she  can- 
ablish  the  trust  by  parol.  (Statutes  of  Nevada,  18-21; 
5  Eq.,  Sec.  1,201  a;  Botsford  v.  Burr,  2  John.  Ch. 
Dorsey  v.  Clarh,  4  Har.  &  J.  551;  Hidden  v.  Jordan, 
1  97.)  -The  agency  was  without  consideration  and 
►t  entered  upon*     (1  Parsons*  Contracts,  372  and  note.) 

OL.  XXXIII. —  Si 
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Quint  &  Hardy,  also  for  Defendants. 

First  —  As  to  the  error  of  the  pourt  below  in  overrulin 
the  objection  of  the  defendants  to  the  introduction  of  ev 
deuce  to  show  an  alleged  gift  of  Charles  W.  Hastings  to  tl 
plaintiff. 

It  is  difficult  to  perceive  upon  what  grounds  this  evidenc 
was  admissible.  It  appears  to  us  to  be  in  the  teeth  of  tli 
Statute  qf.  Frauds,  which  prohibits  in  terms  all  conveyance 
gifts,  or  grants  concerning  real  estate,  unless  the  same  be  i 
writing.     (1  Hittell  Dig.,  p.  457,  Sec.  6.) 

It  cannot  be  said  that  Bacon's  was  a  general  agency  of  tl 
land,  for  the  plaintiff  really  owned  nothing.  She  had  n 
valid  title;  not  even  sufficient  equity  to  sustain  any  promif 
from  Hastings.  She  had,  therefore,  no  subject  matter  < 
which  to  give  him  the  agency;  she  had  absolutely  nothinj 
and  could  put  him  in  charge  of  nothing.  But  it  wiU  be  sai 
she  had  a  claim  for  the  land,  and  was  determined  to  assei 
and  pursue  her  rights  in  it,  and  that  it  was  of  those  righ 
that  Bacon  was  put  in  charge.  Be  it  sow  But  Bacon  di 
not  purchase  or  acquire  her  rights  to  the  land,  or  acquire^  i 
any  manner,  the  claim,  interest^  or  rights  dis  put  him  i 
charge  of. 

As  to  the  claim  of  the  plaintiff  on  her  appeal  to  be  entitle 
to  recover  the  highest  value  of  the  stock,  up  to  the  time  < 
trial,  because  Woodruff  transferred  the  shares  of  stock  whic 
she  claims  represented  her  forty  feet,  we  say,  that  exce] 
under  peculiar  circumstances,  shares  of  stock  have  no  « 
mark,  or  any  valuable  identity.  All  shares  are  alike  an 
equally  valuable.  A  share  of  stock  cannot  represent  an 
particular  interest  in  a  corporation,  but  only  a  determine 
portion  of  the  whole  interest^  and  as  each  share  represen 
the  same  portion,  one  can  have  no  value  over  another.  Th; 
is  the  reasoning  of  Nowrse  v.  Prime,  4  Johns.  Ch.  490,  an 
the  cases  which  have  followed  its  ruling.  {Horton  v.  Morga} 
19  N.  Y.  170.)  The  farthest  point  to  which  any  case  hi 
gone  has  been  to  hold  that  when  a  pledgee  has  sold  all  c 
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,  showing  that  he  muBt  have  parted  with  that  of  his 
he  will  be  held  liable.  But  when  he  has  always  re- 
lou^  stock  to  represent  the  pledgor's  interesty  he  is 
le  terms  of  his  trust. 

ot  true,  in  any  legal  sense,  that  improper  evidence,  ad- 
pon  a  trial  before  a  Court  without  a  jury,  is  less  in- 
than  when  admitted  upon  a  trial  with  a  jury.  If 
rt  acts  upon  erroneous  evidence,  it  is  as  fatal  to  the 
ainst  whom  it  is  used,  as  if  it  were  acted  upon  by  a 
rhe  object  ot  this  evidence^  however,  is  manifest, 
^ect  equally  so.  In  the  first  place,  it  is  thrown  into 
to  create  a  pretence  of  title,  and  to  use  that  pretence 
ubstantive,  concerning  which  an  agency  could  arise, 
)s  there  existed  an  object  upon  which  the  agency  was 
»rted,  there  ccmld  be  no  agency.  Second  —  it  was  in- 
to operate  as  the  consideration  for  which  J.  W. 
i  is  claimed  to  have  placed  Dunn  in  possession  of  the 
^    and    thereby    to    corroborate    the    unreliable    evi- 

that  point    Was  the  evidence  admissible  for  any  of 
rposest 
r  not  for  the  first,  for  by  the  law  the  pretence  thus 

is  absolutely  void.  Yet  the  Court  admits  the  evi- 
id  gives  suflBcient  vitality  to  the  pretence  to  found  the 
natter  of  an  agency,  and  out  of  which,  in  defiance  of 
ite,  to  perfect  a  title  to  real  property.  Without  this 
ere  was  nothing  about  which  the  plaintiff  could  even 
herself,  much  less  a  stranger.  It  was  not  admissible 
3cond  purpose,  because  for  that  it  was  also  in  oontraven- 
he  statute. 


F.  Sloan,  for  Plaintiff. 


igency  of  Bacon  precluded  him  from  acquiring  a 
e  to  the  subject  matter  of  the  agency,  except  subject 
ight  of  the  principal  to  charge  him  as  a  trustee  in  a 
:  equity.  It  would  not  render  absolutely  void  a  con- 
to  him  of  the  l^al  estate,  either  from  J.  W.  Hast- 


372 


Hasdbitbbboh  v.  Baooit. 


[Sup 


Argament  for  Plaintiff. 


ings,  OP  from  any  one  else  in  whom  it  may  have  been  ves 
But  it  would  place  him  in  the  attitude  of  trustee,  as  to 
title  so  conveyed,  at  the  election  of  the  plaintiff.  T 
is  no  conflict  in  the  authorities  upon  this  point.  It  is 
necessary  that  the  agent  should  have  been  appointed, 
should  have  undertaken  expressly  to  purchase  or  procui 
conveyance  of  the  property  on  behalf  of  the  principal.  1 
sufficient  that  the  principal  asserted  a  claim  to  or  interes 
the  given  property,  and  to  the  protection  of  the  principal's 
terest  or  claim  of  interest  therein.  Where  a  trust  is 
ated  and  extends  only  to  the  management  of  certain  real  esl 
without  respect  to  the  sufficiency  of  the  title,  the  trustee 
not  buy  in  an  outstanding  paramount  title,  and  ai 
it  in  opposition  to  the  interest  of  the  cestui  que  ti 
(McClanahanfs  Heirs  v.  Henderson,  3  A.  K.  Marsh,  i 
Crane  v.  Mitchell,  1  Sandf.  0.  H.  256 ;  Oldhams  v.  Jones, 
Monroe,  467;  Cleavenger  v.  Reimar,  3  Watts  &  Serg.  i 
HocJcenbury  v.  Carlisle,  6  Watts  &  Seig.  349-51;  Oalbr 
V.  Elder,  8  Watts,  94.) 

Nor  is  it  necessary  that  compensation  should  be  p 
tendered  or  promised;  if  llie  undertaking  of  the  agent  is 
pressly  gratuitous,  the  rule  is  the  same.  (Rankin  v.  Po 
1  Watts,  889,  890.) 

But  it  is  said  that  by  the  statute  law  of  the  State  of  Nev 
mining  ground  is  real  estate;  also,  that  by  the  Statnt( 
Frauds  of  that  State,  a  trust  cannot  be  created  or  declared 
cept  by  an  instrument  in  writing,  signed  by  the  party  or  pa 
to  be  charged. 

I  was  unable  to  discover  any  perceptible  difference  bet\ 
the  statute  of  that  State  and  our  own  statute  upon  that 
ject  Both  statutes  contain  the  same  exception  or  reserva' 
to-wit:  that  no  construction  shall  be  given  which  shall  "  pre 
any  trust  from  arising,  or  being  extinguished  by  implicatio 
operation  of  law** 

Now,  as  above  shown,  the  agent  may  purchase  and  rec 
a  conveyance  of  the  legal  estate  when  no  such  purchase 
contemplated  at  the  time  of  the  appointmemti  and  in 
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is  not  to  be  supposed  that  any  declaration  of  tru£ft 
be  made  or  given,  either  in  writing  or  otherwise.  The 
rises  by  implication  of  law,  and  is  unaffected  by  the 
3n  of  the  statutes  which  requires  the  trust  to  be  created 
Eired  in  writing. 
Statute  of  Frauds  does  not  apply  to  cases  of  that  char- 

(Sheriff  v,  Neal,  6  Watts,  638-40 ;  Jenkins  v.  Eldridge, 
J  E.  181 ;  Lees  v.  NvHaJl,  1  Tamlyn ;  Ringo  v.  Binns, 
.  269.) 

contended  by  the  defendants  that  plaintiff  is  estopped 
former  suit,  or  at  least  that  the  judgment  therein  ren- 
8  a  bar  to  liie  present  suit 
i — Let  us  inquire  how  anything  decided  upon  a  ques- 

f act  in  the  former  suit  can  operate  by  way  of  estoppel 
i  There  was  no  issue  joined  in  that  suit  upon  any  mat- 
fact,  consequently  there  was  no  verdict  or  finding  of 
The  defendants,  by  their  demurrer  in  that  case,  admit- 

all^ations  of  the  complaint  to  be  true.    ITiere  was  no 
Presented  except  an  issue  of  law.     There  is  therefore 
;  in  that  case  which  can  operate  as  an  estoppel,  save 
nission  so  made, 
ad — The  judgment  entered  up  in  that  case  cannot  ope- 

a  bar,  because  the  causes  of  action  are  different  in  the 
BOS.  (CrandaU  v.  Oallup,  12  Conn.  366;  Kenedy  v. 
,  14  Conn.  62;  Gist  v.  Davis,  2  Hill  Ch.,  S.  C.  335; 
k  v.  Post,  12  Barb.  168;  People  v.  Skidmore,  27  Oal. 

GreenL  on  Ev.,  Sees.  627,  630.) 

ti  F.  Morrison,  also  for  Plaintiff. 


profits  made  by  the  agent  belong  to  the  principal, 
on  Agency,  Sees.  207,  214,  340.)     An  agent  who  dis- 

a  defect  in  the  title  of  his  principal  to  lands,  cannot 
it  to  acquire  a  title  for  himself,  but  will  be  held  a 
for  his  principal.     It  is  a  general  principle,  that  in 

38  where  a  person  is  either  actually  or  constructively 

at  for  other  persons,  all  profits  and  advantages  made 
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by  him  in  the  business,  beyond  his  ordinary  compensati 
are  to  be  for  the  benefit  of  his  employers.  (Story  on  AgeB 
Sec.  211,  p.  251;  Ringo  v.  Binns,  10  Peters,  269.) 
agent  is  not  permitted  to  set  up  the  adverse  title  of  a  tk 
person  to  defeat  the  rights  of  his  principal,  6r  to  dispute 
title  of  his  principal.  (Story  on  Agency,  Sec  217.)  A.gf 
are  not  permitted,  by  abusing  their  confidence,  to  acqi 
unreasonable  gifts  or  advantages.  (1  Story's  Equity  Ji 
prudence,  Sec.  315.)  A  trustee  is  not  permitted  to  use 
information  he  gains  as  trustee,  by  purchasing  in  for  hixKu 
It  would  be  an  extremely  wrong  thing  to  allow  him  to  do 
(Green  v.  Winter,  1  Johns.  Ch.  86.)  An  agent  or  tru 
undertaking  a  special  business  for  another  cannot,  on. 
subject  of  that  trust,  act  for  his  own  benefit,  to  the  ixij 
of  his  principal.  This  is  a  sound  and  fundamental  riil< 
equitable  policy.  (Parkist  v.  Alexander,  1  John.  Ch.  « 
See,  also.  Sweat  ei  al.  v.  Jacobs  et  al.,  6  Paige,  856 ;  Torre, 
Bank  of  Orleans,  9  Paige,  662 ;  Jenkins  v.  Eldridge,  3  St< 
289.)  An  agent  undertaking  any  business  for  anothei 
disabled  in  equity  from  dealing  in  the  matter  of  the  ag<6 
upon  his  own  account  or  for  his  own  benefit.  This  gett" 
rule  extends  alike  to  all  cases  in  which  confidence  is  repo^ 
and  applies  as  strongly  to  those  who  have  gratuitously 
officiously  undertaken  the  management  of  another's  prop^ 
as  to  those  who  are  engaged  for  that  purpose  and  paid  f ol 
(Rankin  v.  Porter,  7  Watts,  887,  890;  Michael  v.  Oiroc 
How.,  U.  S.,  504.) 

By  the  Court,  Rhodes,  J.: 

The  objections  of  the  defendants  to  the  plaintifPs  evidc 
do  not  require  particular  consideration.  The  evidence  x« 
ing  to  the  intended  gift  of  the  mining  ground  by  Charles 
Hasting  to  his  mother,  the  plaintiff;  and  that  in  lespod 
the  delivery  of  the  poeseesion  of  the  mining  ground  by  J- 
Hastings,  the  father  of  Charles,  to  Dunn,  for  the  plai*^^ 
though  it  may  not  have  shown  title  in  the  plaintiff,  was  ^ 
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md  competent  to  show  the  nature  of  the  plaintiff's 
to   the  property  —  the  matter  to  which   the   alleged 
relatod. 

will  first  notice  the  former  recovery,  which  the  defend- 
3ly  upon  as  a  bar  to  this  action.  In  that  action  the 
b  plaintiff,  uniting  with  her  husband,  set  up  the  same 
id  transfer  of  the  possession  of  the  mining  ground  as 
eged  in  this,  charged  that  the  legal  title  was  in  J.  W. 
gs,  that  Bacon  &  Woodruff  fraudulently  acquired  the 
:om  him,  and  it  was  sought  to  hold  them  as  her  trus- 
The  defendants  demurred  on  the  ground  that  the 
had  no  jurisdiction  of  the  subject  of  the  action,  and 
le  complaint  did  not  state  facts  sufficient  to  constitute 
e  of  action.  The  demurrer  was  sustained,  and  the 
ffs  refusing  to  amend,  final  judgment  was  given  for 
an^s.  It  is  unnecessary  to  enter  into  an  analysis  of 
its  in  the  case,  or  to  inquire  into  the  effect  of  a  judg- 
)n  demurrer  to  the  complaint,  when  there  is  no  issue 
to;  and  it  need  only  be  observed  that  the  agency  of 
was  not  alleged;  and  as  it  was  not  alleged  it  could 
ve  been  proven  by  the  plaintiff  or  found  by  the  Court, 
lat  fact  been  stated  it  would  have  essentially  changed 
ion.  In  this  action  the 'agency  is  the  leading  fact,  and 
fact  had  not  been  averred,  or,  if  averred,  had  not  been 
by  the  Court  below,  the  plaintiff  must  of  necessity 
failed.  Although  many  of  the  facts  in  the  former 
are  identical  with  those  in  this,  the  causes  of  action 
t  the  same,  and,  therefore,  the  former  recovery  is  no 
this  action. 

point  upon  which  counsel  have  bestowed  the  most 
is  that  of  the  alleged  agency  of  Bacon.  The  Court 
that  he  took  upon  himself  the  agency  of  the  mining 
for  the  plaintiff,  and  promised  to  take  care  of  her 
ts,  pay  assessments,  if  any  became  due,  and  see  that 
18  not  swindled  out  of  her  interests  in  the  mining 
L  There  was  much  evidence  produced  by  each  party 
this  pointy  and  the  conflict  is  very  apparent.    If  th3 
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Court  believed  the  oral  testunony  on  the  part  of  the  plaintiff, 
the  finding  of  the  fact  of  the  agency  was  inevitable;  but  if 
on  the  contrary  the  greater  credit  was  given  to  the  testimony 
of  Bacon,  the  finding  must  have  been  against  the  alleged 
agency.  All  questions  relating  to  contradictions  among  the 
witnesses,  the  degree  of  credit  to  be  given  to  each,  and  lie 
probability  of  the  plaintiff's  story,  when  tested  by  the  acts, 
delays  and  conduct  of  the  plaintiff  as  well  as  of  Bacon,  are 
all  for  the  Court  below.  An  agency  of  the  character  alleged, 
may  be  created  by  parol,  and  may  be  proven  in  the  same 
manner.  The  evidence  should  be  clear  and  satisfactory,  but 
when  the  agency  is  fully  and  explicitly  testified  to,  we  cannot 
say  that  it  is  not  clearly  and  satisfactorily  proven  because 
there  are  contradictions  or  disagreements  among  the  wit- 
nesses. 

The  subject  matter  of  the  agency  was  the  plaintiff's  claim 
to  the  mining  ground.  Where  property,  or  the  claim  to 
property,  is  the  subject  to  which  the  agency  relates,  we  do 
not  understand  it  to  be  requisite  that  the  {principal  must  hold 
a  perfect  title,  or  an  equitable  title  that  will  enable  him  to 
acquire  the  legal  title;  and  we  know  of  no  rule  that  will 
prevent  the  parties  from  creating  an  agency  which  has  for 
its  subject  matter  a  mere  naked  claim  to  property.  If  a 
perfect  title  will  suffice,  and  a  mere  claim  will  not,  where  is 
the  line  to  be  drawn  between  the  several  grades  and  charac- 
ters of  title,  on  the  one  side  of  which  they  will,  and  on  the 
other  side  they  will  not,  amount  to  enough  to  support  the 
agency?  The  agency  may  be  created  for  the  very  pur- 
pose of  procuring  titie,  either  legal  or  equitable,  and  so  it 
may  be  for  the  protection  of  an  asserted  title,  whether  well 
founded  or  not.  Otherwise,  the  rule  forbidding  the  agent 
from  acquiring  an  outstanding  titie  for  his  own  use  never 
could  have  any  application  when  the  principal  held  a  legal 
title;  for  if  the  outstanding  title  was  not  the  true  one,  its 
acquisition  by  the  agent  could  be  of  no  possible  injury  to  the 
principal; and  if  it  was  the  true  title,  the  principal  ooold 
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8  title^  not  being  the  true  titk^  amounted 
ere  claim. 

elementary  that  an  agent  wlio  is  informed ' 
nndpal's  title  to  land,  is  not  permitted  to 
limself,  but  will  be  held  aa  a  trustee  for 
s  is  not  denied  by  the  defendants,  but 
re  raised  to  its  application  in  this  case^ 
be  noticed.  It  is  said  that  the  purchase 
of  the  agency  —  that  as  Bacon  was  not 
ase  the  outstanding  title,  he  cannot  be 
in  respect  to  such  title  when  purchased  in 
le  prohibition  is  not  limited  in  that  man- 
not  merely  forbidden  to  perform  in  his 
his  benefit  such  acts  as  he  is  authorized 
name  of  his  principal,  but  he  cannot  act 
be  trust  for  his  own  benefit.  Here  the 
1  to  the  agent  and  his  undertaking  was, 
,  as  found  by  the  Court,  to  take  care  of 
rest  in  the  mining  ground;  and  as  any 
acquiring  title  would  have  a  direct  bear- 
^  she  could  at  her  election  treat  him  as 
;ting  the  purchase  and  taking  the  title. 
?,  10  Pet  269;  Story  on  Agency,  Sec.  211 

b  when  the  alleged  agency  is  created  by 

by  the  agent,  and  no  part  of  the  purchase 

he  plaintiff,  the  Court  will  not  treat  the 

lolding  the  title  for  the  plaintiff,  is  appli- 

•e  it  is  claimed  that  the  agent's  authority 

rchase  in  his  own  name,  but  in  trust  for 

action  to  compel  a  conveyance  in  such 

tained,  "  because  that  would  be  decidedly 

Statute  of  Frauds."     (2  Sto.  Eq.  Juris., 

as  no  bearing  upon  a  case  like  the  one  at 

sy  is  to  take  care  of  the  interests  of  the 

en  property.     Such  agency,  aa  we  have 
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Court  believed  the  oi 
the  finding  of  the  ff 
on  the  contrary  the  ; 
of  Bacon,  the  findii 
agency.  All  questioi 
witnesses,  the  degree 
probability  of  the  pi 
delays  and  conduct  c 
all  for  the  Court  bek 
may  be  created  by  ] 
manner.  The  evider 
when  the  agency  is  f 
say  that  it  is  not  cl 
there  are  contradict: 
nesses. 

The  subject  mattei 
to  the  mining  groui 
property,  is  the  subj 
not  understand  it  to 
a  perfect  title,  or  an 
acquire  the  legal  tit 
prevent  the  parties  J 
its  subject  matter  a 
perfect  title  will  suffi 
the  line  to  be  drawn 
ters  of  title,  on  the  < 
other  side  they  will 
agency?  The  agenc 
pope  of  procuring  ti 
may  be  for  the  protc 
founded  or  not.  Ot 
from  acquiring  an  o 
could  have  any  appli 
title;  for  if  the  outa 
acquisition  by  the  ag< 
principal; and  if  it  1 
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t  complain,  for  his  titles  not  being  the  true  titk^  amounted 
DO  more  than  a  mere  daim* 

Che  principle  is  elementary  that  an  agent  wlio  is  informed ' 
a  defect  in  his  principal's  title  to  land,  is  not  permitted  to 
aire  a  title  for  himself,  but  will  be  held  as  a  trustee  for 
principal.      This  is  not  denied  by  the  defendants,   but 
^ral    objections  are  raised  to  its  application  in  this  case, 
e  of  which  will  be  noticed.     It  is  said  that  the  purchase 
not   in  the  line  of  the  ag^icy  —  that  as  Bacon  was  not 
agent  to  purchase   the  outstanding  title,   he   cannot   be 
I  as  her  trustee  in  respect  to  such  title  when  purchased  in 
own   name.      The  prohibition  is  not  limited  in  that  man- 
The  agent  is  not  merely  forbidden  to  perform  in  his 
L  name,  and  for  his  benefit  such  acts  as  he  is  authorized 
perform  in  the  name  of  his  principal,  but  he  cannot  act 
the    subject  of  the  trust  for  his  own  benefit.      Here  the 
tiority  committed  to  the  agent  and  his  undertaking  was, 
:)ng   otKcr  things,  as  found  by  the  Court,  to  take  care  of 
principal's  interest  in  the  mining  ground;   and  as  any 
he   might  do  in  acquiring  title  would  have  a  direct  bear- 
on    her  interest,  she  could  at  her  election  treat  him  as 
trustee  in  effecting  the  purchase  and  taking  the   title. 
?e  Ringo  v.  Birma,  10  Pet  269;  Story  on  Agency,  Sec.  211 
I  notes.) 

rhe  doctrine  that  when  the  alleged  agency  is  created  by 
:ol  and  is  denied  by  the  agent,  and  no  part  of  the  purchase 
ney  is  paid  by  the  plaintiff,  the  Court  will  not  treat  the 
mt  as  a  trustee,  holding  the  title  for  the  plaintiff,  is  appli- 
)le  to  a  case  where  it  is  claimed  that  the  agent's  authority 
s  to  effect  the  purchase  in  his  own  name,  but  in  trust  for 
I  principal.  The  action  to  compel  a  conveyance  in  such 
je  cannot  be  maintained,  "  because  that  would  be  decidedly 
the  teeth  of  the  Statute  of  Frauds."  (2  Sto.  Eq.  Juris.,  ' 
c  1,201  a.)  It  has  no  bearing  upon  a  case  like  the  one  at 
',  where  the  agency  is  to  take  care  of  the  interests  of  the 
ncipal  in  the  given  property.     Such  agency,  as  ir%  luivo 
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remarked^  may  be  both  created  and  pioved  by  paiol,  and 
when  the  agent  —  it  being  satisfactorily  shown  that  he  is  snch 
agent  —  in  violation  of  the  c(Mifidenoe  reposed  in  him,  and  of 
his  duty^  purchases  for  his  own  use  an  outstanding  or 
adverse  title  to  the  property,  the  prindpal  does  not  proceed 
against  him  as  his  agent  to  purchase  ^e  property,  but  on 
the  ground  that  he  occupied  such  a  position  of  trust  and 
confidence  in  reference  to  his  principal,  that  his  purchase 
was  fraudulent  as  against  the  principal,  and  therefore  may 
be  avoided,  or  he  may  at  his  election  treat  the  agent  as  his 
trustee  and  claim  the  benefit  of  the  purchase.  There  is  no 
question  in  this  case  in  reference  to  rights  growing  out  of  a 
trust  reposed  in  an  agent,  to  purchase  the  property  in  his 
name  for  the  benefit  of  the  principal,  for  that  trust  was  not 
created  even  by  parol;  nor  any  question  about  the  payment 
of  the  purchase  money  by  the  principal,  for  that  would  be 
inconsistent  with  the  theory  that  the  purchase  was  in  viola- 
tion of  the  agent's  duty. 

The  Court  found  that  the  defendants  induced  J.  W.  Has- 
tings lo  convey  to  them  the  mining  ground  in  question. 
The  defendants  contend  that  the  evidence  shows  conclusively 
that  the  purchase  was  made  by  Woodruff  alone,  and  although 
we  think  the  evidence  tends  more  strongly  to  that  conclu- 
sion, it  will  make  no  difference  in  the  final  result,  according 
to  the  view  we  take  of  the  case.  After  the  title  was  taken 
by  them,  they  held  as  tenants  in  common,  and  there  being 
nothing  to  indicate  a  disproportion  in  their  shares,  each  will 
be  deemed  to  hold  the  undivided  half.  They  were  partner? 
in  their  dealings  in  mining  land  and  stocks,  but  the  title  to 
the  mining  land  did  not  vest  in  the  partnership,  but  in  the 
individuals  composing  the  firm.  The  title  could  be  eon- 
trolled,  and  the  property  itself  sold  or  otherwise  adminis- 
'  tered  in  a  Court  of  equity  for  the  benefit  of  the  partnership, 
but  until  such  disposition  is  made  the  l^al  title  remains 
where  their  conveyances  placed  it.  The  result  will  be  the 
same,  so  far  as  the  title  to  the  undivided  half  that  passed  to 
Bacon   is  concerned,   whether   the   negotiation   was    in    fact 
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iiade  by  both  partners  or  by  Woodruff  alone,  for  if  made  by 
im,  he  was  merely  the  agent  of  Bacon  in  respect  to  the  half 
)nv^ejed  to  Bacon,  and  Bacon  will  be  considered  for  every 
iirpose  as  the  purchaser  of  that  half  of  the  property.  That 
)rtion  of.  the  title,  upon  the  execution  of  the  conveyance 
^  J-  W.  Hastings  to  the  defendants,  became  subject  to  the 
list  in  favor  of  the  plaintiff,  she  being  entitled  under  the 
incjples  of  equity  in  reference  to  the  agency,  already 
nounced,  to  treat  him  as  her  trustee,  holding  the  title  for 
r  use. 

Woodruff  occupies  a  position  quite  different  from  that  of 
icon.        He    was    neither    actually    nor    constructively    the 
ent    of  the  plaintiff.     If  the  interest  acquired  by  him  can 
reached  and  controlled  for  the  benefit  of  the  plaintiff,  it 
list    be  worked  out  by  means  of  the  notice  to  him  of  her 
ghts     in   the    property.      Counsel    have    discussed    at    some 
ngth   the  question  of  notice  of  the  agency  of  Bacon,  but  the 
lestion  has  no  bearing  on  the  case.     He  stood  in   reference 
I  the    whole  matter  of  the  agency  —  both  the  trust  and  the 
roperty  to  which  it  related  —  as  would  any  other  third  per- 
in.       The  partnership  had   no  connection    with   the   agency,. 
id  could  not  impose  any  disability  upon  him  in   respect  to 
le  property;  and  as  any  other  person,  although  having  full 
aowledge   of   the    agency,    might    purchase    the    outstanding 
tie  to   the  property  or  any   interest  therein,   Woodruff  was 
Qtitled  to  do  the  same.     The  only  notice  that  would  affect 
ad  bind  him  would  be  the  notice  of  the  right  or  title  of  the 
laintiflf  to  the  property.     The  Court  found   that  Woodruff 
had  knowledge  of  the  said  agency,  assumed  by  his  partner 
5acon    for   plaintiff,   and   also   had    knowledge   of   plaintiff's 
itle  to  said  Belcher  ground."     It  is  not  found  what  title  she 
ad,  but  in  the  findings  the  evidence  is  stated  showing  what 
^as  said   and  done  in   reference  to  the  property,   and  upon 
1086  matters  of  evidence  the  plaintiff's  title,  at  the  time  of 
lie    creation     of     the   agency,   depends.      It    hence   becomes 
ecessary  to  ascertain  the  nature  and  extent  of  the  plaintiff's 
tie  at  that  time* 
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Both  parties  oonoede  tbat  the  claim  to  mining 
Kevada,   acquired  by  location,  purchase,  etc,  is 
real  estate,  and  is  subject  to  the  laws  governing  ] 
that  character.     The  wish  or  desire  expressed  by 
Hastings,  shortly  before  his  death,  that  this  prop 
go  to  his  mother,  the  plaintiff,  wtas  ineffectual 
title,  and  his  subsequent  death,  without  having  r 
desire,  did  not  serve  to  add  anything  to  the  word 
as  a  means  of  passing  the  title.    The  title  could  i 
deed  or  last  will  and  testament     The  assent  of 
tings  to  the  desire  expressed  by  his  son,  did  not 
strength  in  law,  for  he  then  had  nothing  in  it 
and  if  he  had  then  held  any  interest  in  the  ; 
verbal  assent  to  the  wish  expressed  by  the  son  t 
should  be  transferred  to  his  mother  would  have 
nullity.     And  any  statement  of  his,  subsequent 
of  his  son,  to  the  effect  that  the  property  was  tl 
or  that  he  intended  that  she  should  have  it,  or  tl 
comply  with  the  wish  of  his  son  in  that  respect, 
eff^t  upon  the  title,  either  legal  or  equitable.    U] 
•of  Charles  the  title  passed  by  descent  to  his  fat 
was  held  by  him  at  the  time  of  the  appointment 
the  agent  of  the  plaintiff,  unless  the  matters  tt 
between  him  and  Dunn,  as  the  plaintiff's  agent 
title  or  interest  to  the  plaintiff. 

The  Court  found  **  that  the  said  J.  A.  Duni 
with  the  said  J.  W.  Hastings,  went  upon  the  B 
Clmm,  in  the  month  of  April,  1862,  and  from 
house  of  Mrs.  Barstow,  near  said  claim,  and  tfa 
Hastings  then  and  there  delivered  the  deed  f r 
Charles  of  this  ground  to  the  said  Dunn,  8a;| 
you  possession  of  forty  feet  of  this  ground  for 
ing  plaintiff) ;  Charley  left  it  for  her,  and  she 
Considering  the  mining  ground  as  real  esta 
proper  meaning  of  that  term,  it  is  beyond  all 
that  ceremony  and  those  words  were  incompet^ 
oient  to  pasa  the  legal  title.    In  this  State  it 
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beexx  held   that  the  title  to  a  mining  claim  would  pass  by  a 

verbal  sale  accompanied  by  an  actual  transfer  of  the  poeses- 

Bion.       (^Table  Mountain  Company  v.  Sttxmahan,  20  Cal.  198; 

Oatewood  ▼•  McLaughUn,  23  OaL  178 ;  Patterson  v.  Keystone 

Mining  Compcaty,  23  CaL  676.)    It  is  impossible  to  reconcile 

tKose  cases  witb  the  Statute  of  Frauds,  except  upon  the  ground 

taken  in  *^^®  leading  case,  that  "  rights  resting  upon  possession 

nlv    axiid   i^o^  amounting  to  an  interest  in  the  land,  are  not 

within  the  Statute  of  Frauds,  and  no  conveyance  other  than  a 

transfer  of  jjosseesion  is  necessary  to  pass  them."    The  doctrine 

of    those    caseSy  however,  has  no  bearing,  when  the  interest 

lield      in      ^^     mining     ground     is     considered     as     real 

Afitatcw 

The  plaintifTs  counsel  daim  that  she  held  some  title  in  the 

premises^   but  they  do  not  undertake  to  define  it,    and  they 

speak  of  the  defect  in  her  title,  but  do  not  state  in  what  the 

defect  consisted ;  nor  did  the  Court  find  what  title  was  in  her, 

nor  in  what  respect  it  was  defective.     All  the  title  she  held, 

oame    to    her    throng    the    acts    and    declarations    of    J. 

W.  Hastings  at  the  time  he  delivered  to  Dunn  the  deed  he  had 

executed  to  his  son.      We  do  not  understand  the  plaintiff  as 

claiming  that  thereby  the  legal  title  was  transmitted  to  her; 

for  if  such  was  the  case  there  would  be  no  reason  in  saying 

that     there    was     a     defect    in    her    title.      And     besides 

this,  by  claiming  that  the  legal  title  then  passed,  and  that  the 

defendants  had  notice  thereof  at  the  time  they  took  their  deed 

from  J.  W.  Hastings,  she  would  show  that  she  was  entitled  to 

no  relief  in  this  action,  so  far  as  the  title  was  concerned ;  for 

if  the  defendants  purchased  with  notice,  they  took  nothing  by 

their    purchase,  and  their  deeds  would  be  simply  void.      Did 

thoso   proceedings  on  the  part  of  J.  W.  Hastings  pass  to  her 

the  equitable  title?    We  cannot  see  how  this  can  be  claimed. 

It    certainly  was  not  a  contract  to  be  enforced  against  him, 

for  tliere  is  an  absence  of  a  consideration,  and  of  any  promise, 

exprees    or  impliei     There  was  nothing  in   the  transaction 

affectizi^  his  conscience  that  a  Court  of  equity  could  lay  hold 

ttf,   to  enforce  from  him  either  the  legal  title,  or  the  proceeds 


382  Hajbbhr^bebgh  p.  Bacoh. 

Opinion  of  tlM  C^nrt  —  Bbodei,  7. 

and  profits  of  the  mining  gnmnd,  and  it  being  pur 
tary  on  his  part,  the  Court  would  not  confer  upoi 
other  or  greater  rights  than  he  had  bestowed.  T 
that  can  be  claimed  for  her  is  a  license^  whi<:h,  unti 
would  justify  her  entry  and  receipt  of  the  profits,  1 
possess  no  greater  right  or  remedy  against  a  third  p( 
ing  no  fiduciary  relation  to  her,  who  took  the  title  f 
Hastings,  than  against  Hastings,  had  he  not  conveye 
She  could  not  demand  of  him  a  conveyance  of  the 
nor  could  she  claim  the  possession  or  enjoyment  oJ 
erty,  for  any  time,  against  his  will.  There  was  no 
plaintiff  of  which  Woodruff  can  be  said  to  have  1 
and  on  the  case  before  us,  it  is  impossible  to  see  hov 
charged  as  her  trustee.  The  title  to  the  undivid 
the  mining  ground  stands  unaffected  by  the  agenc 
by  Bacon,  or  the  rights  and  duties  growing  out 
lation. 

The  defendants  contend  that  there  can  be  no  i 
this  case,  at  least  that  if  there  is  to  be  any  recove 
be  for  only  a  small  portion  of  the  stock  sued  i 
they  say  that  the  Hastings  title  in  a  great  mea; 
that  the  stock  issued  by  the  Belcher  Company  on 
was  mostly  absorbed  in  a  compromise  and  settlei 
Murphy  title.  The  evidence  upon  this  point  is  q 
nous,  but  either  the  parties  have  not  been  fortuiij 
ing  the  testimony  with  precision  and  clearness,  or  1 
did  not  make  its  arrangements  as  to  the  recervat 
subsequent  delivery  of  the  stock  with  the  ce 
should  characterize  such  a  transaction.  We  gatb 
record,  that  the  company  reserved  thirty-six  feet 
claim  of  the  holders  of  the  Murphy  title,  and  t.Hi 
was  made  against  the  defendants,  as  the  holders 
purchase  from  J.  W.  Hastings.  It  also  reserved 
answer  the  claim  of  the  present  plaintiff,  and 
course  the  forty  feet  in  controversy.  The  Pres 
company  states  that  the  company  held  the  1 
responsible  for  both  eiaims^   because  thej   did 
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aake  a  double  reservation.  The  last  purchase  from  Hastings, 
bough  caDing  for  eighty-five  feet,  was  held  good  for  only 
tty  feet,  and  that  was  insufficient  to  respond  to  both  claims, 
tould  they  be  held  good.  After  the  termination  of  the  suit 
K)ve  referred  to,  of  Hardenbergh  and  wife  against  the  pres- 
it  defendants  and  Hastings,  the  defendants  gave  a  bond  of 
dejomity  against  the  claim  of  the  plaintiff,  and  the  stock 
served  on  account  of  that  claim,  was  issued  to  the  defend- 
its.  -An  action  was  commenced  by  the  claimants  of  the  Mur- 
ly  title  against  the  Belcher  Company,  and  they  obtained 
idgment  in  the  District  Court  of  Nevada,  and  while  the 
luse  was  pending  an  appeal  to  the  Supreme  Court  of  that 
tate^  a  compromise  was  effected  with  the  claimants  of  the 
lurphy  title,  by  which  it  was  agreed,  that  Bacon  and  Wood- 
uflf  should  give  them,  in  satisfaction  of  their  claim,  thirty 
Bet  of  Belcher  stock.  That  stock  was  immediately  issued  to 
Jacon  and  Woodruff,  and  was  by  them  delivered  to  the  claim- 
nts  of  the  ilurphy  title.  The  question  arising  at  this  point 
5,  were  those  thirty  shares  of  stock  a  parcel  of  the  forty 
hares  issued  upon  the  mining  ground  in  controversy!  It 
oes  not  become  material  to  inquire  either  as  to  the  validity 
f  the  Murphy  claim  or  upon  what  portion  of  the  mining 
round  originally  held  by  J.  W.  Hastings  it  became  a  charge 
-whether  it  should  have  been  satisfied  out  of  the  fifty  feet 
assing  under  the  deed  of  Hastings  to  the  defendants,  or  that 
hich  they  held  through  the  deed  of  Hastings  to  Kelly,  or 
ut  of  both  —  for  the  responsibility  of  the  defendants,  or 
ither  of  them,  growing  out  of  their  connection  with  the  min- 
ig  ground  in  controversy,  is  measured  by  what  they  received 
1  consideration  of  their  conveyance  of  the  ground  rather 
lan  what  they  were  entitled  to  receive.  From  the  testi- 
lony  of  the  President  and  Secretary  of  the  company,  it  ap- 
ears  that  the  bond  of  indemnity  was  filed  and  the  largest 
art  of  the  stock  issued  to  the  defendants  on  the  1st  of  Sep- 
smber,  1864,  and  the  balance  of  the  forty  feet  was  issued 
[ovember  26th,  1864.  The  compromise  with  the  claimants 
f  the  Murphy  title  was  effected  and  the  thirty  feet  of  stock 
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issued  to  the  defendants,  and  by  them  delivered  to  tl 
ants  of  the  Murphy  title,  in  October,  1864.  The  tl 
of  stock  could  not  therefore  have  been  parcel  of  1 
feet  representing  the  ground  that  Hastings  took  bj 
ance  from  his  son.  The  Court  below  did  not  err,  ' 
in  finding  that  the  Hastings  title  did  not  fail,  and 
Belcher  Mining  Company  did  not  recognize  any  advc 
as  superior  to  the  title  of  tiiie  defendants,  and  did  ) 
the  title  of  the  defendants. 

We  see  no  merit  in  the  plaintiff's  appeaL  The 
seeks  a  recovery  of  the  stock,  and  if  that  cannot  be 
she  may  recover  the  value  thereof.  Since  the  issi 
stock  the  defendants  hav9  always  had  forty  shares 
and  as  one  share  is  of  the  same  value  and  will  serve 
purposes  in  every  respect  as  another,  it  iB  of  no  c 
interest  to  the  plaintiff  to  have  the  particular  stocl 
not  injured  by  the  transfer  of  this  stock  if  the  requisi 
of  stock  is  transferred  to  her. 

It  follows,  from  the  views  above  expressed,  that 
should  have  been,  that  the  plaintiff  is  entitled  to  a  1 
twenty  instead  of  forty  shares  of  the  capital  st< 
Belcher  Mining  Company,  together  with  the  divi< 
thereon;  and  it  is  ordered  that  the  cause  be  rema 
directions  to  modify  the  decree  accordingly,  and  to 
orders  in  reference  to  the  dividends  accruing  Bind 
of  the  decree  as  may  be  meet  and  proper. 

Mr.  Justice  Sawteb  did  not  ezpreaa  an  opinion. 
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EREMIAH  W.  SULLIVAN  v.  TRIUNTO  GOLD  AND 
SILVER  MINING  COMPANY,  E.  P.  FLINT,  GEO. 
L.  KENNY,  R  H.  WALLER,  JAMES  W.  TOWNE, 
JAMES  D.  RYAN,  RAMON  NAVARRO,  ato  JAMES 
VIASCO,  Tbubtkeb  of  said  Company. 

iTifCXtoN  Obdib  em  parte, —  When  a  Dlatrlet  Judge,  at  Chamben,   graata 
ao    tnJQBCtion  em  pmrte,  under  tlie  atatnte,  It  Tlrtoally  becomea  the  act  of 
the   Court,  and  no  leaa  ao  than  If  made  opon  notice,  and  maj  be  enfdrced 
In   tl&e  iame  waj. 
»KAi:«    vw>M  Injunction  Obobb. —  Section  three  hundred  and  forty-aeyen  of 
the    Practice  Act,  which  prorldea  that  an  appeal  may  be  Uken  **from  an 
order  ffrantlng  or  dlaaolTlng  an  Injunction,'*  authorlxea  an   appeal   to  the 
Bopr«me  Court  from   an  order  granting  an  Injunction  when   made  by  ft 
District  Judge  at  Chambera  em  parte, 
DC. —  Sectloa  three  hundred  and  forty-aeren  of  the  Practice  Act  authorlsea 
an   appeal  from  **  an  order  granting  an  Injunction  **  in  the  broadeat  terms, 
without  limit  or  qualification ;  and  the  right  of  appeal  under  it  la  not  lim- 
ited   to  ordera  made  on  notice,  or  upon  order  to  ahow  cauae.    There  Is 
nothing  fai  any  other  portion  of  the  atatote  that  in  any  way  llmlta  the  acope 
of  this  proTlalon  of  the  statute. 
SIC. —  The  provlalon  of  section  three  hundred  and  thirty-four  of  the  Practice 
Acrt*  that  authorlsea  the  Judge  who  granted  an  injunction  order  em  parte  to 
wwusettt  or  modify  It  em  parte,  and  the  prorlalon  of  section  one  hundred  and 
cUrhteen  of  the  same  Act,  that  authorlsea  a  party,  reatralned  by  an  Injunc- 
tion which  haa  been  granted  without  notice,  to  apply,  upon  notice,  to  the 
Jod8«  who  granted  it,  or  to  the  Court,  to  dlssolre  or  modify  it,  are  In  no- 
wise Inconsistent  with  the  right  to  appeal  wltlioot  audi  prerioua  application. 
^MCUBBiifT  RBMKDina. —  The  right   of  appeal   prorlded   for   in  aectlon   three 
bandred  and  forty-seven  of  the  Practice  Act,  la  concurrent  with  the  reme- 
dies provided  for  In  aectlona  three  hundred  and  thirty-four  and  one  hundred 
and  eighteen  of  the  same  Act 
,rPBa.i<    raoM   em  pmrte  iHJUMcnoif   Obobb. —  The   right  of   appeal   from   em 
parte  orders  granting  an  Injunction  baa  been  recognised  In  Martin  y.  Travera, 
T  Cal.  258,  and  Oity  amd  Ooamtp  o/  Sam  Franoteea  ▼.  Beideman,  17  Gal.  461, 


Appeal  from  the  District  Court,  Fourth  Judicial  District, 
Jitj  and  County  of  San  Francisco. 

The  plaintiff,  upon  application  to  the  Judge  of  the  Court 
)f  the  Fourth  Judicial  District,  based  upon  his  complaint  in 
his  action,  filed  in  this  Court,  obtained  from  him,  ex  parte, 
n  order  of  injunction  against  the  defendants,  pendente  Ute, 
ccording  to  the  prayer  of  said  complaint     The  defendants 
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appealed  from  said  order.  In  this  Court,  the  respondei 
to  dismiss  the  appeal,  upon  the  ground  that  the  order 
from  is  not  an  appealable  order. 

Thomas  Campbell,  and  Charles  Wittram,  for  Bespoi 
for  the  Motion. 

The  question  presented  comes  up  on  respondent 
to  dismiss  the  appeal  on  the  ground  that  the  order 
from  is  not  an  appealable  order.  Section  three  hui 
thirty-six  of  the  Act  of  1851  was  amended  by  Act 
so  as  to  allow  an  appeal  from  an  order  granting  or 
an  injunction.  (Acts  1854,  p.  64.)  The  same  sc 
again  amended  in  1859,  by  allowing  an  appeal  fron 
"refusing  to  grant  or  dissolve  an  injunction."  (i 
p.  140.) 

The  amendment  of  1854  to  section  three  hiu 
thirty-six  is  the  clause  in  the  law  as  it  now  st 
which  the  appellant  relies  to  sustain  the  propositi" 
appeal  lies  from  an  ex  parte  order  of  a  Judge  g 
injunction. 

Section  one  hundred  and  eleven  (Bancroft's  Pn 
authorizes  the  ^ Court,  or  the  Judge  thereof,  or  th^ 
the  County  Court,  to  ^ant  injunctions,  ^eotior 
dred  and  thirteen,  same  Act,  defines  the  time 
injunction  order  may  be  made.  Section  one  hi 
fourteen  provides  that  no  injunction  shall  be  al 
answer,  unless  upon  notice  or  order  to  show  cai 
such  cases  a  restraining  order  may  be  made  until 
granting  or  refusing  the  injunction.  Section  o 
and  sixteen  provides  that  the  Court  may,  before  j 
injunction,  make  an  order  requiring  cause  to  be 
the  injunction  should  not  be  granted,  and  may  ii 
time  make  a  restraining  order.  Section  one  h 
eighteen  provides  that  "  If  an  injunction  be  grai 
notice,  the  defendant,  at  any  time  before  the 
apply,  upon  reasonable  noticey  to  the  Judge  who 
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ijiinction,  or  to  the  Court  in  which  the  action  is  brought,  to 
issolve  or  modify  the  same."  Section  three  hundred  and 
iirtj-four  provides  that  orders  made  without  notice  may  be 
teated  or  modified  without  notice  by  the  Judge  who  made 
em,  or  may  be  vacated  or  modified  on  notice,  in  the  man- 
r  in  ^which  other  motions  are  made. 

It  is  submitted  that  under  section  three  hundred  and 
irty-four  an  order  made  without  notice  by  a  Judge  is  not 
rectly  appealable  to  the  Supreme  Court,  but  that  the 
nedy  in  all  such  cases  is  by  application  to  the  Judge  who 
ide  the  order.  All  such  cases,  it  would  seem,  are  excepted 
>m  and  are  a  limitation  upon  the  general  provisions  con- 
ined  in  section  three  hundred  and  thirty-six.  If  I  am 
rrect  in  this  construction,  the  same  rule  would  apply  to 
ction  one  hundred  and  eighteen,  which,  in  regard  to 
junction  orders  made  without  notice,  provides  a  similar 
imedy,  namely:  by  an  application  to  the  Judge  who  made 
le  order  to  dissolve  or  modify  the  same,  but  such  applica- 
on  must  be  made  on  notice. 

If  the  original  order  is  made  on  notice,  no  subsequent 
lotian  to  dissolve  will  be  entertained.  (Natoma  Water  <md 
(inirt^  Co.  v.  Clarktn,  14  Cal.  651.)  The  reason  for  the  rule, 
8  stated  in  the  decision,  is,  that  the  right  to  the  injunction 
J-  considered  as  adjudicated,  by  the  decision  at  the  hearing 
ipon  the  order  to  show  cause.  But  an  order  without  notice 
s  considered  as  adjudicated,  by  the  decision  at  the  hearing 
leard. 

An  appeal  will  not  lie  from  an  order  until  entered.  (8 
E.  D.  Smith,  215.) 

It  is  further  submitted,  that  no  reported  case  can  be  pro- 
iuced  where  ex  parte  an  order  for  an  injunction,  made  either 
by  a  Judge  or  a  Court,  was  appealed  from.  The  case  of 
Martin  v.  Travers,  7  Cal.  253,  is  cited  and  relied  upon  by  the 
appellant  That  case  was  decided  prior  to  the  amendment 
)f  1859,  allowing  appeals  from  orders  refusing  to  dissolve 
m  injunction. 

From  the  statement  it  does  not  appear  whether  the  origi- 
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nal  order  had  been  made  with  or  without  notice. 
poee  it  was  made  without  noticew  The  languag 
Judge  is,  ''  the  appeal  should  be  tskesi  from  the  on 
ing  the  injunction.''  This  was  simply  an  uik 
dictimi  of  the  Judga  The  point  now  made  had 
suggested.  The  remedy  in  such  cases,  pointed  oi 
tion  one  hundred  and  eighteen  of  the  Praetioe  Aci 
been  brought  to  the  attention  of  the  Court  The 
such  question  in  the  case  as  the  one  now  presente 
sideration.  The  case  of  Borland  v.  Thomion,  12 
indicates  the  correct  practice,  in  unmistakable 
refer  particularly  to  the  last  paragraph  of  th( 
There  is  no  intimation  that  an  appeal  would  lie 
an  order.  The  remedy  by  application  to  the  Ju 
sections  one  hundred  and  eighteen  and  three  hu 
thirty-four,  is  specially  referred  to.  Particular  s 
this  case  is  respectfully  invited.  (City  and  Com 
Franciseo  v.  Beideman,  17  OaL  461.)  The  Count; 
this  case,  made  the  order  ex  parte,  and  refused  oi 
dissolve  it  The  motion  to  dissolve  was  made 
and  affidavits.  Mr.  Justice  Baldwin  says, ''  from  tl 
defendant  appeals.''  The  case  shows  that  the 
from  the  refusal  to  dissolve,  and  not  from  the  < 
ing.  On  page  four  hundred  and  fifty-one,  the  er 
by  appellant's  counsel  was  for  refusing  to  dissolve 
tion.  Ex  parte  orders  are  not  appealable.  Th 
by  application  to  vacate  or  modify  to  the  Judg 
them.  (Practice  Act,  Sec  834;  Savage  v.  Reh 
How.  Pr.  276;  16  Cal.  84;  16  Wend.  371.) 

From  the  foregoing  views  and  authorities,    t 
propositions  are  deduced : 

First  —  That  an  appeal  under  section  three 
thirty-six  lies  from  an  order  granting  an    inju 
case  where  the  right  to  move  for  a  dissolution  i 
the  defendant. 

Second  —  That  the  right  to  move  for   a   dis 
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mats  where  the  original  injunction  is  granted  without  notice 
o  the  adyerse  party. 

Third  —  That  where  the  original  injunction  is  granted  on 
loticoy  or  on  an  order  to  show  canse^  the  remedy  is  hy 
ppeaL 

Fourth — That  where  the  original  injunction  is  granted  on 
otice,  or  on  an  order  to  show  cause,  no  motion  to  dissolve  is 
Imissible,  but  the  remedy  is  by  appeal  from  the  order  grant- 
Lg  the  injunction. 

Fifth  —  That  from  a  refusal  to  grant  an  injunction  on  an 
p  parHe  application,  no  appeal  lies  from  such  refusal;  but 
i  sucli  case  the  party  must  give  notice  to  the  adverse  party  of 
is  intended  application. 

Sixth — That  an  appeal  from  a  refusal  to  grant  an  injunc- 
on^  made  on  an  application  without  notice  to  the  adverse 
arty,  is  impracticable,  for  the  reason  that  there  is  no  party 
>  wliom  the  plaintiff  could  give  the  notice  of  appeal  reqidred 
y  lav9. 

Seventh  —  That  the  remedy,  in  all  cases  where  an  injunc- 
ion  is  granted  without  notice,  is  by  application  to  the 
Fudge  who  granted  the  injunction,  or  to  the  Court  in  which 
he  action  is  brought,  to  dissolve  or  modify  the  same;  and 
Tom  the  order  made  thereon  an  appeal  lies  to  the  jSupreme 
I!oart. 

Wilson  S  Crittenden,  for  Appellants. 

By  the  Court,  Sawteb,  J.: 

The  respondent  moves  to  dismiss  the  appeal,  on  the  ground 
that  no  appeal  lies  from  an  ex  parte  order  made  by  the  Judge 
at  Chambers  granting  an  injunction.  Section  one  hundred 
eleven  of  the  Practice  Act  authorizes  a  Judge  at  Chambers 
or  a  County  Judge  to  grant  the  order,  "and  when  made,  it 
may  be  enforced  as  the  order  of  the  Court''  Thus,  although 
made  by  the  Judge,  it  virtually  becomes  the  act  of  the  Court. 
Fhe  order  ia  an  order  granting  an  injunction,  when  made  ex 
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parte  as  well  as  when  made  on  notice,  and  ixuiy  be 
in  the  same  way.      Section  three  hundred  forty-se 
vides,  that  an  appeal  may  be  taken  *^  from  an  order 
or  dissolving  an  injunction."     The  language  is  expl 
clearly  covers  every  case  of  an  order  granting  an  in 
It  does  not  say  from  an  order  granting  an  injimcti 
on  notice^  or  upon  order  to  show  cause.     Nothing 
about  an  order  adjudicated  after  a  contest,  or  after  1 
have  beeen  heard.     The  appeal  is  from  "  an  order  gn 
injunction/'  in  the  broadest  terms,  without  limit  or 
tion.     There  is  nothing  in  any  other  portion  of  th 
so  far  as  we  have  been  able  to  discover,  that  in 
limits  the  scope  of  this  express  provision  of  the  st 
is  true,  that  under  section  three  hundred  thirty-fo 
an  ex  parte  order  has  been  made,  the  Judge  who 
order  is  authorized  to  vacate  or  modify  it  ex  pa 
under  section   one   hundred   eighteen,    the   party 
by  an  injunction  granted  without  notice  may,  up 
apply  to  the  Judge  who  granted  it,  or  to  the  Coi] 
solve  or  modify  it.     These  remedies  are  in  no^« 
sistent  with  the  right  to  appeal  without  any  sucl 
application.     The  remedy  may  be  only  cumulative 
current     In  Borland  v.  Thornton,  12  Cal.  448,  1 
provision  of  section  three  hundred  thirty-four,  that 
made  out  of  Court,  without:  notice  to  the  adverse  pa 
vacated  or  modified  without  notioe,"  was  held  tc 
cable  to  ex  parte  orders  granting  injunctions   as 
other  orders.     Yet  there  was  a  special  provision 
the  particular  subject  of  injunctions  in  section  o: 
eighteen,  that,  if  "an  injunction  be  granted   witl 
the    defendant,    at   any    time   before    the    trial, 
upon  reasonable  notice  to  the  Judge   *   *    or  the 
to  dissolve  or  modify  the  same."     The  provision 
•ine   hundred   eighteen,   especially   applicable    to 
was  held  not  to  be  inconsistent  with,  or  a   limit 
the  more  general  language  of  section  three    hun 
four.     The  Court  decided  that  either  mode   mi. 
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j^      "W^ith  much  greater  reason  it  may  be  held,  that  the 

ovisiori&   of  sections  one  hundred  eighteen  and  iJiree  hun- 

A     d  thMTty-^^^^  *^'©  ^^^  inconsistent  with,  or  limitation  upon, 

V       T>roviBioiiB  of  section  three  hundred  forty-seven  allowing 

^r\j^     from   **  orders    granting   injunctions/'     Besides,    in 

^^^-l      ^elici^    sections  one  hundred  eighteen  and  three  hun- 

,     ^^thirty-f^^^  were  adopted,  there  was  no  appeal  in  any 

from,   orders  granting  injunctions.     The  remedies  under 

,  sections  were  the  only  remedies  available  before  final 

'   A^ment    m  the   action.     The  amendment  allowing  appeal 

f     m  the  order  granting  the  injunction  was  not  adopted  till 

1854       This  iB  a  subsequent  provision,  and  clearly  indicates 

intention  to  provide  a  further  remedy.    It  is  said  that  an 

p^j^rte    order  granting  or  refusing  an   injunction  is   not 

reauired  to  be  entered  on  the  minutes  of  the  Court.     If  this 

be  so    it  is  equally  true  with  respect  to  similar  orders  made 

by  the  Judge  at  Chambers,  on  notice  or  upon  order  to  show 

cause.      In  both  cases  the  order  is  made  by  the  Judge  at 

Chambers,  and  is  enforced  as  the  order  of  the  Court     The 

argument,  then,  bears  with  as  great  force  against  an  appeal 

in  the  latter,  as  in  the  former  cases. 

It   is  said  that  no  case  can  be  found  in  the   California 
Keports,  in  which  the  right  to  appeal  from  an  ex  parte  order 
granting  an  injunction  has  been  determined,   and  that  this 
fact  indicates  a  practical  construction  of  the  Act  against  the 
right,      B^t  the  absence  of  such  a  determination  may  easily 
be    accounted  for  upon  other  principles.     Ordinarily,    when 
tixTLG  is  important,  the  party  temporarily  enjoined  would  seek 
the    quickest  mode  of  relieving  himself  from  the  order;  and 
obviously  that  would  be  to  apply  at  once  to  the  Judge  who 
xnade    it,  either  without  or  upon  notice,  as  the  exigencies  of 
tJio   oase  might  seem  to  render  most  advisable,  to  dissolve  it. 
JPr-obably  in  ninety-nine  cases  out  of  a  hundred  this   would 
be    tHe   course  pursued.     But  the  action  of  the  Judge,  what- 
ever it  might  be  upon  the  application,  would  not  be  final,  for 
wlietlier  he  dissolved,  or  refused  to  dissolve,  the  injunction, 
tbe   losing  party  would  be  entitled  to  appeaL    A  case  might, 
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therefore,  arise  in  which  it  would  be  more  advanta 
the  party  restrained  to  have  a  speedy  deciaion  from  t 
of  last  resort^  which  would  be  final,  than  to  obtaii 
time  being  a  dissolution  of  the  order  of  the  Judge  v 
it  with  a  right  of  appeal,  and  the  control  of  the  ap 
consequent  power  to  delay  a  final  determination  r 
in  the  party  seeking  the  injunction.  The  statute 
an  appeal  in  the  first  instance  was,  doubtless,  de 
provide  for  such  cases.  However  this  may  be,  t! 
indicated  are  amply  sufficient  to  account  for  the 
appeals  are  much  more  frequently  taken  after  an  a 
to  dissolve  than  before.  But  there  are  two  cases  a 
which"  the  right  of  appeal  from  an  ex  parte  order  gi 
injunction  has  been  recognized.  In  the  case  of 
Travers,  7  Cal.  253,  an  ex  parte  injunction  ha 
obtained,  and  a  motion  to  dissolve  made  and  c 
appeal  was  taken  from  the  order  refusing  to  di 
injunction.  The  Court  held,  that,  under  the  pr( 
sections  three  hundred  thirty-six,  and  three  hunc] 
seven,  of  the  Practice  Act,  as  they  then  stood,  no 
allowed,  and  said:  ''The  appeal  should  be  taken 
order  granting  an  injunction.'*  The  deoinon  wa 
in  1857,  and  sections  three  hundred  thirty-dx  and 
dred  forty-seven,  as  amended  in  1854,  then  in  ; 
provided  for  an  appeal  **  from  an  order  granting  o: 
an  injunction."  The  amendment  allowing  an  ap] 
an  order  refusing  to  grant  or  dissolve  an  injun 
subsequently  made.  It  is  true  that  it  was  only  i 
decide  that  under  the  law  as  it  then  stood,  no  a 
be  taken  from  an  order  refusing  to  dissolve  the 
But  the  question  inunediately  assodated  with  i 
decided,  at  once  arose  in  the  minds  of  the  Oouri 
then,  no  remedy  in  case  of  refusal  to  disaolTe  t  J 
is,  what  is  it?  Upon  looking  at  the  statute, 
was  obvious.  There  is  a  remedy,  for  an  appeal 
the  order  granting  an  injunction.*'  It  is  so  ex 
vided.      The    Court,   therefore,   at   onoe    aaid 
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nwst    be    tak^    from    the    order    which    created    the    mis- 
chief  —  the   order   in  which  the  error  was  first  oonmiitted. 
And  this  must  he  correct,  or  there  was  no  remedy  at  all  so 
far  as  the  provisional  injimction  was  ooncemed.     There  was 
no  means  of  correcting  the  second  error  by  appeal  from  the 
order  refusing  to  dissolve,  and  if  there  was  no  appeal  from 
the  order  granting  the  injmiction,  it  was  only  necessary   to 
procure  the  order  ex  parte  and  a  refusal  to  dissolve,  and  the 
injunction  would  remain  till  the   final    disposition    of    the 
cause,     whether   properly    granted   or   not  —  a   condition    of 
things    which  we  do  not  think  was  contemplated,   and   the 
Court    in  the  case  cited  was  evidently  of  the  same  opinion. 
Again,  in  The  City  and  County  of  San  Francisco  v.  Beideman, 
the  County  Judge  granted  an  injunction  ex  parte,  and  denied 
a   motion   to  dissolve.     The   defendant  appealed  from  both 
the   order  granting,  and  the   order  refusing  to  dissolve,  the 
iijunction.     It  is  so  stated  by  the  Ooiurt,  and  it  so  appears 
a    the  record  of  the  case.     And  the  judgment  is,  that  "  the 
rders    appealed  from  are  reversed,"  etc     Thus  the  appeal 
^^Xty  ^®  order  granting  the  injunction  was  both  entertained 
^^    determined,  as  well  as  the  appeal  from  the  order  refus- 
to  dissolve.     The  motion  to  dissolve  was  based  on  the 


caaCf 


^v^er,  supported  by  numerous  affidavits.     In  deciding  the 
the  Court  do  not  discuss  the  answer  and  affidavits,  but 


\>aa0   ^®^r  decision  on  the  utter  want  of  equity  in  the  cora- 
plaitit  —  the  ground  especially  applicable  to  the  appeal  from 
the  order  granting  the  injunction.     (17  Cal.  461,  464.)     The 
appeal  at  all  events,  was  entertained  and  decided.     The  pro- 
priety oi  the  appeal  does  not,  it  is  true,  appear  to  have  been 
questioned.     While    in   one    point    of    view    this    fact    may 
detract   somewhat  from  the  wfeight  of  the  case  as  authorit;^, 
J^t,  in    another,  the  fact  that  it  was  not  questioned  by  the 
Me  coxxusel  who  argued  the  case,  would  seem  to  indicate 
^t   they   had    no   doubt    that    the    order    was    appealable. 

•  ^'  •  ^    ^^^  ^  ^^^>  ***  ^^  ^^^^  ^  appeal  has  been  recog- 
nized n^    ^^j^  ^yjg^^  ^j  ^^  think  it  plainly  authorised  by 
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the  express  provision  of  the  statute,  and  but  for  t 
the  point  is  made  and  earnestly  pressed  by  expe 
able  counsel;  in  an  elaborate  and  plausible  arj 
should  not  have  deemed  it  requisite  to  discuss  1 
so  fully. 

Under  the  views  expressed  the  motion  to  dismis 
must  be  denied,  and  it  ia  so  ordered* 


DAVID  K  HAWLEY  v.  JOHN  W.  BRUMAQ 

I8TSATOB   OF  THE   ESTATB  OF   GxOBOB  PsGK,    1 

CoHSTBUcnoK  ov  CoNTBACTS.— When  tbe  lanfaace  9t  a  cont 
blgttoast  but  of  plain  and  obrloaa  import*  tli«  rale  Ifl  Impc 
the  language  employed  In  Ita  Interpretation. 

iLwatTm  or  Stock. —  Where  eertlflcatea  of  stock  of  a  eor 
to  Pn  were  surrendered  by  H.,  to  whom  they  had  been  as 
certlflcates  Issued  to  H.  in  his  own  name :  held,  that  this  d 
identity  of  the  stock. 

AppBix  from  the  District  Court,  Fifteenth  , 
trict,  City  and  County  of  San  Francisco. 

This  was  an  action  against  the  defendant,  as 
of  George  Peck,  deceased,  who  in  his  lifetime 
plaintiff  "  twenty-five  shares  of  Summer  stock, 
warranty  that  the  stock  shall  be  worth  and  r\ 
San  Francisco  at  two  hundred  dollars  per  shai 
ber  27th,  1804."  The  contract  was  in  writing,  a 
terms  following,  to  wit: 

"  David  N.  Hawley  has  this  day  purchased  < 
five  shares  of  the  Simimer  Gold  and  Silver  Min 
located  in  Cove  District,  Tulare  County,  State 
for  the  sum  of  twenty-five  hundred  dollars,  up 
ment  to  warrant  to  him  that  said  stock  shall 
be  marketable  at  two  hundred  dollars  per  shar 
of  San  Francisco,  on  the  27th  of  Kovember,  IE 
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"Said  Hawley  agrees  to  keep  said  stock  until  that  time, 
and  if  the  same  shall  not  be  worth  in  the  market  of  San 
Francisco  the  said  sum  of  two  hundred  dollars  per  share, 
then  I  agree  in  consideration  of  said  premises  and  of  his  re- 
taining said  stock,  to  make  good  the*  deficiency,  and  to  pay 
him  in  gold  coin  such  sum  as'  shall  be  necessary  to 
make  it  equal  to  the  said  price  of  two  hundred  dollars  per 
share* 

"Geobqe  Pbck* 

"  San  Francisco,  November  27th,  ISeS.** 

On.  the  27th  of  November,  1864,  the  stock  was  only  wortli 
and  marketable  at  twenty  dollars  per  share.  Hawley  had 
thirty  shares  of  his  own  at  the  time  he  purchased  the  twenty- 
five  shares  of  Peck.  He  did  not  sell  a  share  of  either  until 
the  27th  of  November,  1864,  but  soon  after  the  purchase 
from  Peck  he  had  surrendered  the  original  certificates,  which 
were  in  the  name  of  Peck,  and  received  new  certificates  there- 
for in  his  own  name.  He  then  sold  the  twenty-five  shares 
at  the  Board  of  Brokers,  after  notice  to  defendant,  (who,  by 
reason  of  Peck's  death  in  the  interval,  had  been  appointed 
administrator  of  his  estate,)  and  after  his  claim  for  the  de- 
ficiency had  been  duly  presented  to  the  administrator  and 
rejected,  brought  suit  therefor  and  recovered  judgment  in 
the  Court  below. 

On  tlie  trial,  the  defendant  offered  to  prove  that  after  the 
Bale  by  Peck  to  plaintiff,  but  before  November,  1864,  Sum- 
mer stock  was  worth  over  two  hundred  dollars  in  the  San 
Francisco  market  The  evidence  was  excluded  under  the  plain- 
riff's  objection  to  its  relevancy  and  competency.  Defendant 
excepted.  Defendant  moved  for  a  now  trial,  on  the  ground 
:bat  the  verdict  and  judgment  were  not  sustained  by  the  evi- 
dence and  were  against  law.  Motion  denied,  and  defendant 
appealed  from  the  judgment  and  the  order  denying  said 
motion* 
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Patterson,  Wallace  di  Blowe,  for  Appellant 

What  ia  the  meaning  of  the  contract  sued  n] 
case?  It  bears  date  Korember  27th,  1863,  and 
Hawley  has  purchased  of  Peck  twenty-five  shares 
stocky  upon  Feck's  warranty  that  the  stock  sha] 
and  marketable  in  San  Francisco  at  two  hundred 
share  on  Kovember  27thy  1864.  It  recites  that  Hi 
to  keep  the  stock  until  that  time,  and  if  the  san 
be  worth  in  the  market  of  San  Francisco  the  b 
two  hundred  dollars  per  share,  Peck  agrees  to 
the  deficiency,  and  pay  him,  in  gold  coin,  such  s 
be  necessary  to  make  it  equal  to  the  price  of  t 
dollars  per  share.  It  is  signed  by  PecL  It  is  ru 
Hawley.  Hawley  has  thereby  purchased  the  twent 
of  stocky  and  is  the  absolute  owner  of  them.  Is 
dent  that  the  contract  on  the  part  of  Peck  meai 
guaranty  that  Hawley  shall  be  able  to  obtain  t 
dollars  per  share  for  the  stock  on  or  before  Nov 
1864!  Suppose  that  the  stock  is  worth  two  bun 
per  share  from  the  twenty-seventh  November,  18  ( 
ttventy-eixth  November,  1864,  and  on  the  next  da\ 
that  sum?  Would  there  be  a  breach  of  this  agree 
part  of  Peck!  It  is  a  rule  in  the  construction 
that  the  object  to  be  effected  by  it,  and  the  intc 
pope  of  the  parties,  shall  be  looked  to  in  order 
the  purpose  of  the  contract  (Ohitty  on  Coi 
Will  this  Court  hold  that  the  27th  November, 
none  other,  was  the  precise  day  upon  which  the 
stock  was  to  be  ascertained,  or  will  it  not  rati 
that  if  Hawley  could  get  two  hundred  dollars  p 
the  stock  at  any  time  on  or  before  that  day,  the 
Peck  was  satisfied?  Would  not  this  be  constru 
tract  in  its  plain,  ordinary  and  popular  sense? 
Contracts,  86.)  Why  refer  to  that  particular  day 
all  other  days  intervening?  It  will  be  observ 
Hawley  did  not  bind  himself  to  keep  the  stock  a 
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length  of  time  whatever;  he  owned  it  ahsohdely,  and  if  he  had 
sold  it,  at  any  price  whatever,  on  the  next  day  after  «^he  con- 
tract was  made,  Peck  could  not  have  complained  of  him  for 
doing  80.  Again,  the  words  of  the  promise  itself  are  that  "  said 
Hawley  agrees  to  keep  said  stock  nntil  that  time,  and  if  the 
Btock  shall  not  be  worth  in  the  market,"  etc,  "  then  I  agree  to 
make  good  the  deficiency,"  etc.  We  submit^  that  this  means 
that  the  stock  shall,  at  some  time  dvring  the  year,  be  worth 
the  sum  of  two  hundred  doUiars  per  share.  (Ohitty  on  Con- 
tracts, lOth  American  edition,  p.  78.) 

The  defendant  offered  to  prove,  that  in  May,  1864,  these 
shares  were  worth  two  hundred  and  twenty-five  dollars  per 
ahare  in  the  San  Francisco  stock  market,  and  that  the  respon- 
dent Hawlej  knew  the  fact,  and  refused  to  sell  these  shares  at 
that  price,  and  the  Court  below  excluded  the  evidence.     The 
respondent  Hawley  did  not  "keep  said  stock"  until   N"ovem- 
ber  27th,  1864,  and  therefore  he  was  not  entitled  to  recover  at 
all  events.      Instead  of  keeping  these  shares,  thus  distinctly 
identified  and  segregated  by  the  contract  from  all  other  shares 
or  certificates,  the  respondent^  as  early  as  December,  1863,  sur- 
rendered up  these  shares  in  connection  with  certain  other  shares 
that  he  owned,  on  the  8th  day  of  December,  1863,  obtained  in 
lieu  of  all  of  them  fifty-five  other  shares  of  stock  of  the  com- 
paiiy,  evidenced  by  a  certificate  which  bore  date  December  8th, 
1863,  and  was  numbered  one  hundred  and  twenty-three.     It 
IS  submitted,  that  by  doing  this  the  respondent  destroyed  the 
identity   of  the  twenty-five  shares  to  which  the  covenant  of 
Peck  was  alone  applicable. 

That  the  respondent  cannot  deal  thus  with  the  stock  and 
still  enforce  the  guaranty,  is  shown  by  the  case  of  Nourse  v. 
■P^me,  4  Johns.  Ch.  496,  where  the  distinction  is  drawn  be- 
tween stock  that  has  no  means  of  identification,  (as  the  old 
United  States  Bank  issued  to  bearer,)  and  stock  "  defined  and 
designated  so  as  to  be  distinguished,"  etc  (And  see  Nourse 
v-  Prime  et  al.,  7  Johns.  Oh.  80.  See,  also,  Allen  v.  Dykers, 
*  Hill,  698;  WHson  v.  LitUe,  2  Comstock,  449;  Seymour  v. 
^yckoff,  10  N.  Y.  213.) 
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Edward  Tompkins,  for  Bespondeat,  argued  1 
tract  declared  on  was  unambiguous  and  certain, 
of  but  one  interpretation,  which  had  been  given 
Court  below;  that  the  mere  change  in  the  evic 
stock  —  as  an  exchange  of  old  for  new  oertifica 
affect  the  identity  of  the  stock. 


By  the  Court)  Sakdbbson,  J.: 

We  cannot  agree  with  the  counsel  for  the  appe 
construction    of    the    contract.      Its    language 
all  ambiguous,  but  of  plain  and  obvious  import 
ease  we  can  but  follow  the  language  of  the  c 
are  not  permitted  to  insert  words  not  put  ther 
ties  themselves.      To  do  so  would  be  to  make 
to  read  them.     The  agreement  on  the  part  of  Pc 
in    terms    not  "on    or    before**  the    27th    da 
ber,  1864,  but  the  agreement  on  the  part  of  Hawl 
all  the  certainly  of  a  direct  statement,  that  tl 
before''  were  not  intended,  for  it  makes  it  o\ 
Hawley  to  keep  the  stock,  or  not  to  part  witl 
27th  of  November,  1864.     Not  only  that^  but 
until  that  time  is  expressly  stated  as  a  part  coi 
the    promise    of    Peck    to    make    good    the    • 
would  seem  to  have  been  the  understanding  that 
be    made    sure    of    getting    two    hundred    do 
for  the  stock,  in  any  event,  with  tiie  privilege 
until  the  27th  of  November,  1864,  for  a  yet 
value. 

Such  being  the  contract,  it  follows  that  tes 
by  the  defendant  to  show  that  the  stock  was  \ 
dred  dollars  and  over  per  share  in  May,  16 
erly  rejected. 

There  is  nothing  in  the  se»)nd  point  made 
lant.  Hawley,  as  the  testimony  shows,  neil 
nor  sold  the  stock  prior  to  the  27th  of  Novexnl 
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urrendered  the  certificate  for  the  stock  which  he  received 
rom  Peck  to  the  officers  of  the  company  for  cancellation, 
nd  took  other  certificates  therefor  in  his  own  name;  but 
bat  was  necessary  in  order  to  complete  the  transfer  and 
lake  the  stock  his  as  against  third  persons.  It  was  not 
ontrary  to  the  contract,  but  in  keeping  with  it  Nor  did 
be  subsequent  cancellations  and  issues  of  certificates  work 
ny  change  in  the  stock  itself.  The  stock  remained  the 
ame  from  first  to  last.  Stock  is  one  thing  and  certificates 
Lnother.  The  former  is  the  substance  and  the  latter  is  the 
jvidence  of  it. 
Judgment  and  order  a£Srmed. 

Hr.  Justice  Bhodes  did  not  express  an  opinioiL 


GEORGE  HOWARD  v.  GEORGE  EOEBEN. 

SnciAi.   Deposit  or  Gold.— If  one  making  «  speelal  deposit  of  sold   eoln, 

afterwards  contracts  with  the  bailee  to  paj  him  interest  on  the  same,  the 

special  deposit  Is  turned  Into  an  open  account. 
Gold  Coin  Judqmknt. —  A  judgment  payable  In  gold  coin  cannot  be  recovered 

upon  an  open  account  or  account  stated,  unless  there  is  a  promise  In  writing 

to  pay  the  balance  in  such  coin. 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Francisca 

The  plaintiff  appealed  from  the  judgment  and  from  an  order 
denying  a  new  trial. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Earl  Bartlett,  for  Appellant 

C.  Willrcun,  for  Respondent 
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By  the  Oonrty  SHAPrxBy  J.: 

Should  it  be  conceded  that  the  evidence 
tended  to  prove  that  the  gold  coin  named  h 
was  left  with  the  defendant,  in  the  first  insl 
as  contradistinguished  from  general  deposit, 
from  the  evidence  of  the  plaintiff^  testifying 
in  October^  1856 — the  month  in  which  the  d 
—  be  called  for  the  deposit,  and  that  it  wi 
that  the  defendant  should  pay  interest  tl 
amount  of  it,  to  wit:  nine  hundred  and  eig 
The  plaintiff  was  boarding  with  the  defe 
deposit  was  made,  and  he  continued  to  heart 
period  of  about  eight  years  thereafter.  W 
of  the  demand  named,  it  does  not  appear  th 
any  further  demand  for  his  deposit,  nor  dc 
the  defendant  was  paid  anything  thereaft 
board.  Assuming  these  facts,  and  there  wi 
coming  them,  they  had  a  direct  tendency 
relation  of  bailor  and  bailee  ended  by  mu 
October,  1856,  and  that  the  relation  of  ci 
was  then  fully  established  in  its  stead.  Tl 
one  hand  to  ask  for  money  on  account  • 
omission  on  the  other  to  reclaim  tbe  depos 
and  the  agreement  to  pay  interest,  can  be 
other  hypothesis.  The  case  made,  then,  f  al 
count,  framed  on  an  account  stated,  instea< 
count,  which  states  a  deposit  for  safekeepii 
recovery. 

The  jury,  without  particular  instruction 
to  their  duty  in  the  matter,  returned  a  ^ 
dred  and  thirty-three  dollars,  payable  in 
there  was  no  evidence  that  either  on  or  s 
the  balance  between  the  parties  the  def* 
writing  to  pay  it  in  gold.  As  the  evi< 
show  that  the  original  deposit  was  tii 
account,  and  as  there  was  no  writtooL    < 
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lance  in  coin,  we  conaider  that  the  verdict  was  againat  law, 
id  that  a  new  trial  should  be  awarded  for  that  reaaoii. 
Judgment  reversed  and  new  trial  granted. 

Mr.  J-oBtice  Sakdsbsok  did  not  express  an  opinicuu 


EMILE  KOWER  and  JOHN  HARBER  v.  JOHN  T. 
GLUCK,  CHARLES  E.  HANSEN,  and  JOHN  H. 
PRICKER. 


Kelatiok     of    Landlord   and  Tenant. —  When   the  wlatton    of   landlord    and 

teQaot  Is  once  estAblfsbed,  that  relation  la  not  deatroye^  hj  an  assignment 

ot  ttie  leasehold  estate  from  the  lessee  to  the  lessor,  and  a  cancellation  of 

the    lease,  and  a  release  of  the  tenant  from  future  Uabllltj,  hut  these  aeta 

must   be  accompanied  bj  a  surrender  of  the  demised  premises  to  the  lessor. 

T^AWKcrT-    Drtainkr. —  When    the    relation    of    landlord    and    tenant    Is    once 

e8tiil>llshed,  an  action   of  unlawful  detainer  for  holding  OTer  contrary'  to 

tlie     tercQa   of  agreement   between    the   parties  for   the  cancellation   of   the 

lea^^l^old  may  be  maintained,  until  that  relation  is  destroyed  by  a  surrender 

^■f    tbe  demised  premises,  or  by  law. 

Tknant  mat   be   Removbd. —  When   the  tenant  assigns  his   Interest  In 
r^e  leasehold  to  the  landlord,  and  the  lease  is  cancelled,  and  the  tenani  H 
^^1  cased  from  future  liability  and  agrees  to  restore  possession  to  the  Inud- 
■^^r^  on  a  time  fixed,  the  landlord  may  remove  him  by  proceedings  und^r 
tt»^  Forcible  Bntry  and  Detainer  Act,  If  he  refuses  to  restore  possession, 
^^tbough  the  term  of  the  lease  has  not  expired. 
^jjg^.-^The   lease  expires   In   such  case   by  agreement,   sod   If   the   tenant  re- 
tails possossIoQ  after  demand  In  writing  to  surrender  it,  be  is  guilty  of 
an  unlawful  holding  orer. 
DAUAGBS  IN  FoBciBLB  ENTRY  AND  Detainbb.— In  su  sctloD  by   the  landlord 
against  the  tenant  for  an  unlawful  detainer,  damage  sustained  by  the  laud- 
lord    to    property   adjoining   the   demised   premises   in   consequence   of   the 
tenant  holding  over  cannot  be  recovered. 
Atfeal  fkom  Jcdqmext. —  An  appeal  does  not  He  from  a  Judgment,  after  a 
aew  trial  has  been  granted. 

Appeai.    from    the   County    Court,    City    and    County    of 
•an  Francisco. 

The  ba.^ement  of  the  building  contained  a  greater  amount  of 
)om  tha^  was  rented  to  defendants,  but  the  part  rented  by 

^*^*-       XXXIII.—  26 
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defendants  commanded  the  only  aooess  to  it  Plai 
that  they  could  not  rent  thia  without  having  poa 
part  demised  to  defendants,  and  that  they  couli 
the  whole  together  for  one  himdred  and  fifty  { 
hundred  dollars  per  month,  while  the  demised 
brought  much  less.  On  the  trial,  plaintifis  wer< 
ages  for  losing  this  additional  rent 

The  other  facts  are  stated  in  the  opinion  of  th 

0.  F.  &  W.  H.  Sharp,  for  Defendants  and  k^ 

This  action  is  brought  under  the  Act  ooncen 
tries  and  unlawful  detainers,  against  one  daime 
for  holding  over.  (Sec.  8  of  Act  concerning  i 
ers.)  By  the  cancellation  of  the  lease  the  oonv 
of  landlord  and  tenant  ceased  to  exist  betwec 
Gluck  and  Hansen. 

The  statute  in  no  place  defines  the  class  of 
its  provisions  are  applicable,  but  judicial  cons 
it  is  now  well  settled  that  only  in  the  firs 
where  the  conventional  relation  exists  —  can  1 
ceeding  be  maintained.    Thus,  if  a  grantor 
of  land  after  the  execution  and  delivery  of 
ance  of  it,  he  becomes  a  tenant  at  will  by  ii 
So  if  a  person  enters  under  an  agreement 
the  consent  of  the  owner  of  the  land.     And  y 
cases   could   the   action   in   question    be    mi 
the  conventional  relation  of  landlord  and  t 
ist     ( Willard  on  Real  Estate,  217 ;  Everton 
281 ;  Roach  v.  Cosine,  9  Wend.  227 ;  Sirn^ 
Denio,  185.) 

The  conventional   relation  of  landlord 
to   exist   between    the   parties   herein    on 
of  April,  1866,  and  having  ceased  to  exist 
is  based  on  a  privity  of  estate,  can  no  loi 
The  action  is  founded  on  a  lease,    -which 
prove;   furtliermore,   he   must   prove     tha 
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lease  has  expired,  and  that  defendants  hold  over  after  sudi 
expiration.  There  was  no  proof  that  the  term  expired];  the 
lease  was  cancelled,  it  is  tme,  and  if  the  cancellation  has  the 
same  effect  as  an  expiration  of  the  lease  by  limitation,  then 
we  claim  that  the  doctrine  be  carried  a  little  further,  to  its 
legitimate  conclusion,  viz:  that  the  lease  is  utterly  spent; 
that  no  tenancy  longer  exists;  that  no  liability  under  it 
continues. 

The  Court  erred  in  admitting  evidenoe  of  the  value  of  use 
and  occupation  dehors  the  lease. 

Wtn.  W.  Chipman,  for  Plaintiffs. 

The   damages  to  plaintiffs  are  provided  for,  by  iKa  law, 

which   gives  to  every  man   damages  for  a  violation  of  the 

agreement   which   his   adversary   has   committed.      If   these 

damages  legitimately  flow   from  the  violation  of  the  a^e- 

ixient  of  lease  on  the  part  of  the  defendants,  there  can  be  no 

]-e^son   under  our  practice  for  plaintifiPs  to  be  driven  to  the 

j^^-ubtful  remedy  of  trespass  or  any  other  action  to  recover 

,^^|^flt  they  are  entitled  to.     Bicks  v.  Herring,  17  Oal.  669,  per^ 

.^j^^ts  damages  to  extend  to  all  matters  which  are  the  natural 

.y^iilt  of  the  previous  injury,  up  to  the  time  of  verdict. 

Section  two  hundred   and   sixty-eight,   2   Greenleaf,   says, 
^^at  in  proof  of  damages  the  **  parties  must  be  confined  to 
the  principal  transaction  complained  of,  and  to  its  aitendami 
eirewnsiances,  and  natural  results;  for  these  alone  are  put  in 
issue.''      The   cancellation   of  April   sixteenth,    endorsed   on 
the  leaae^  was  in  spirit  and  intention  a  conditional  cancella- 
tion;   was  made  at  the  same  time  that  Gluck   and  Hansen 
'^ct^nized  and  reaffirmed  the  agreement  of  February  first  to 
•nrrender  the  premises;  which  agreement  was  a  part  of,  or 
*  ooteniporaneous  fact  on  which  the  lease  was  founded  and 
pp8dicat;ei      The  cancellation  was  only  a  conditional  termi- 
nation   ^f  ^h^  j^^g^  ^j  ^^  liabilities  under  it,  and  intended 
Zf    K  ^    ^^^  ^^'^  ^P^^  *®  absolute  surrender  or  vacating 
^  ^^     premises  in   accordance    with   the  'intention  of   the 
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parties,  as  indicated  in  the  instruments  of  Febni 
April  16thy  1866. 

In  reply  to  the  argument  on  "conventional  i 
can  equally  well  assert  that  a  conventional  relat 
exist  when  a  tenant  holds  over  after  terminatiot 
time,  contrary  to  conditions,  failing  to  pay  reni 
other  reason  named  in  or  out  of  the  statute. 

By  the  Court,  Oubxst,  0.  J, : 

This  action  was  brought  in  the  County  Com 
and  County  of  San  Francisco,  under  the  A 
forcible  entries  and  unlawful  detainers.  The  p 
to  the  defendants,  Qluck  and  Hansen,  the  ba 
premises  at  the  comer  of  Sutter  and  Kearn; 
Francisco,  consisting  of  twenty  feet  on  Keai 
fifty-seven  feet  on  Sutter  street,  for  the  ten 
commencing  the  1st  of  February,  1866.  Sul 
date  of  the  lease,  and  on  the  day  of  the  coi 
the  term,  the  same  defendants  covenanted  ai 
the  plaintifiF,  Kower,  to  assign  and  transfer  tc 
hold  granted  to  them  whenever  the  considc 
should  be  rendered;  and  subsequently,  on  th< 
in  the  same  year,  they  acknowledged  the  ree 
sideration  and  made  the  assignment  in  pur 
covenant  to  do  so;  and  at  the  same  time  tl 
defendants,  Gluck  and  Hansen,  executed  ai 
writing  declaring  the  lease  cancelled  and  ar 
former  released  the  latter  from  all  future 
and  under  the  lease.  At  the  time  of  the  a 
fer  and  surrender  of  the  lease,  the  defendau 
possession  of  the  premises  as  the  under-tent 
Hansen.  Fricker  continued  in  possessiox 
possession  on  the  33d  of  May,  the  plaintifi 
directed  to  each  of  the  defendants  by  nam< 
the  defendants,  Gluck  and  Hansen,  dexn; 
der   of   the   possession   of   the   pre 
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defendant,  Fricker,  received  notice  of  the  termination  of  tlie 
leasehold  term,  and  was  requested  to  vacate  the  premises. 
2fotwltb standing  these  demands,  Fricker  continued  to  hold 
the  possession  of  the  property,  and  on  the  11th  of  July  the 
plaintiffs  commenced  their  action  for  the  recovery  of  the 
premises  and  for  two  hundred  dollars  per  month  as  rent, 
from  the  date  of  the  demand,  which  they  asked  the  Court 
to  treble,  and  for  damages  in  the  sum  of  one  thousand  dol- 
lars, Fricker  was  served  with  process,  but  made  default 
Gluck  and  Hansen  answered,  denying  that  the  lease  was  bind- 
ing ux>on  them  after  the  16th  of  April,  and  pleading  tiie 
cancellation  of  the  lease  on  that  day,  and  their  release 
thenceforth  of  all  liabilities  upon  and  imder  it;  and  further 
denying  that  plaintiffs  had  suffered  any  damage  whatever  by 
reason  of  the  alleged  wrongful  and  unlawful  withholding  and 
detention  of  the  premises. 

The  cause  being  tried  without  the  aid  of  a  jury,  the  Court 
found    the  ej^ecution  of  the  lease  as  allied;  the  entry  of 
Fricker   as  the  under-tenant  of  Gluck  and  Hansen;  the  can- 
cellation   and   surrender  of  the  lease  as   above  stated;   tho 
detention   of   the  premises  by   the  defendants   down   to  the 
date    of  the  trial,  and  also  that  the  demised  premises  were  of 
the    rental  value  of  one  hundred  dollars  a  month,  from  the 
letli   of  April  to  the  time  of  the  trial,  which  was  on  the  30th 
of  Juljr,  18G<5,  and  that  by  reason  of  such  withholding  and 
unlawful  detention  the  plaintiffs  were  deprived  of   the  use 
and    en joymexit  of  the  premises  adjoining  the  demised  prem- 
ises, which  belonged  to  them,  to  their  damage  in  the  sum  of  one 
hundred    dollars    a    month;    and    the    Court    further    found 
that    the  plaintiffs  were  entitled  to  recover  as  rents  for  the 
demised  premises,  during  the  period  of  the  unlawful  deten- 
tion  of  the    same,  three  hundred  and  forty-six  dollars,   and 
for   damages    for  such  detention,  the  further  sum  of  three 
\vundTed   and    forty-six    doHars,   which   sums,    amounting  to 
s\x  hundred    and   ninety-two    dollars,    it   was    ordered    and 
adjudged,  should  be  trebled,  making  the  amount  two  thou- 
sand and  seventy-^iz  dollazts;  and  thereupon  judgment  was 
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altered  in  acoordanoe  with  such  fbdingi  and 
against  the  defendants.  A  motion  for  a  new 
made^  and  the  Court  ordered  that  plaintiffs  withi 
execute  and  file  a  release  of  all  damages  give 
excess  of  five  hundred  and  twenty  dollars,  or 
thereof  that  a  new  trial  be  granted  The  plaint 
to  comply  with  the  order  directing  the  ezecntioi 
of  a  release  of  damages,  but  appealed  from  the 
defendants  Gluck  and  Hansen  appealed  .from  tb 
notwithstanding  it  had  been  vacated  and  set  aside 
granting  a  new  trial. 

The  technical  relation  of  landlord  and  tenant 
bj  the  lease  executed  betweeen  the  plaintiffs  of 
and  Gluck  and  Hansen  of  the  other  part,  and 
the  latter  upon  the  term  granted.  That  rela 
dissolved  by  the  execution,  on  the  16th  of  A] 
the  papers  intended  as  an  assignment  and  rel 
collation  of  the  lease.  The  execution  of  such 
step  toward  working  a  termination  of  the  rel 
lord  and  tenant;  but  a  surrender  in  fact  of  the 
ises  was  essential  to  the  completion  of  a  diss^ 
relation. 

The  term  of  the  leasehold  expired  by  the  < 
parties  on  the  sixteenth  of  April,  when  the  ' 
law  bound  to  surrender  the  possession  to 
Their  possession  after  that  date  was  a  holdi 
lands  and  tenements  demised  contrary  to  tl 
and  therefore  they  were  liable  to  be  proceede 
the  Act  concerning  forcible  entries  and  unli 
The  plaintifFs  demanded  of  their  leasees  a  c 
premises.  This  was  done  in  writing  on  the 
May.  The  defendants  disregarded  tbe  dei 
consequence  must,  under  the  statute,  be  deen 
guilty  of  an  unlawful  detainer  of  the  prem: 
the  time  they  received  the  written  demand. 
668,  Sees.  8  and  4;  Hunt  v.  Camsiock,  15  ^W 

The  plaintiffs  were  permitted  to  prove^  u 
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damage  which  they  Bustained  hj  the  defendanta'  holjjmg 
yver^  in  respect  to  their  property  iniinediatelj  adjoining  the 
lemised  pmoiises,  and  thia,  too^  notwithstanding  the  defend- 
in  ts'  objection  to  the  testimony  offered  for  the  purpoae.  Sudi 
lamage  was  not,  in  our  judgraentj  a  proper  subject  of  inquiry 
Q  this  action,  involving  consideration  of  ipecial  juriadiction, 
•ecause  it  related  to  property  respecting  which  there  was  na 
ubsi sting  relation  of  landlord  and  tenant  between  the  partieSp 
le  objection  to  Uie  testimony  on  tbia  point  should  have  been 
cistained. 

The  plaintiffs  irere  entitled  to  judgment  for  restitution  of 
he  premises,  and  a  judgment  for  three  times  the  amount  of 
he  damages  which  they  sustained  by  the  unlawful  detainer, 
rhe  measure  of  damage  in  such  case  may  be  the  actual  value 
of  the  use  and  occupation  of  the  premises  while  unlawfully 
detained.  So  far  as  we  are  advised  by  the  record  such  must 
be  deemed  the  measure  of  damage  in  this  case.  Whether  the 
order  requiring  the  plaintiffs  to  release  so  much  of  the  judg- 
ment for  damages  as  exceeded  the  sum  of  five  hundred  and 
twenty  dollars  or  that  a  new  trial  be  granted,  wag  foimded  in 
the  rule  above  suggested  as  to  danmges  or  not,  is  not  entirely 
clear,  though  we  suspect  it  was.  However  this  may  be,  upon  a 
new  trial  the  Court  will  be  able  to  award  damages  as  required 
by  the  law  applicable  to  the  case  which  ahaU  be  made  by  the 
evndeuca 

The  order  granting  a  new  trial  bad  the  effect  to  vacate  the 
judgment  from  which  the  defendanta  appealed,  and  hence  their 
appeal  is  inconsequential  and  must  be  dismissed.  The  order 
granting  a  new  trial  must  be  affirmed.  The  parties  respectively 
must  pay  their  own  coats*  It  is  therefore  ordered  that  the  ap- 
peal of  defendants  be  dismissed,  and  that  tie  order  granting  a 
new  trial  be  affirmed,  and  further  that  the  parties  respectively 
pay  theii  awn  cofita. 
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MANUELA  COPPINOER  •.  ARTEMU8  Y 
WILLIAM  H.  FORD. 

PB0BAT9  IiAW8^-T0   WHAT  BSTATBS  AFPUCABLB.— The  «8ta1 

died  before  the  passage  of  the  Probate  Laws  of  this  8t 
testate  or  Intestate,  and  whether  leaving  adult  or  minor  ta 
the  operation  of  aatd  laws,  bat  seated  In  the  heirs  or 
Mexican  law. 

BixxicAN  Law  or  Dbscmnts. —  Under  the  Mexican  law,  on  tfa 
tate,  the  heirs  sacceeded  Immedtatelj  to  the  estate,'  an< 
responsible  for  the  debts  of  the  deceased;  this  rule  app 
the  heirs  were  adults  or  minors,  but  no  admlnlstrati 
law  sense,  was  needed  or  could  be  had  at  any  time. 

Act  or  Apbil  2d,  1866. —  The  Act  passed  April  2d,  181 
824,)  has  no  application  to  the  eatataa  of  persons  dylni 
of  onr  probate  system. 

Tax  Salbs. —  One  whose  duty  It  was  to  pay  the  taxes 
cannot  gain  an  advantage.  In  respect  to  the  title,  by 
be  sold  for  taxes  and  buying  It  in  himself  or  by  buyli 
who  bought  it  at  the  sale.     (l£oss  t.  Bhear€r,  2fi 
authority.) 

Appeal  from  the  District  Court,  Twelfth. 
City  and  County  of  San  Francisco, 

The  plaintiff  had  judgment  and  the  defend 

The  other  facts  necessary  to  an  imderstan 

decided  are  stated  in  the  opinion  of  the  coui 

Drake  &  Eent,  for  Appellants. 

The  defendants  pleaded  in  their  answoi 
of  1866,  (Statutes  1865-6,  p.  824,)  whicl 
"In  all  cases  where  real  estate  has  been 
under  the  order  of  the  Probate  Court  of  t 
to  purchasers  in  good  faith  for  a  valuable 
defects  of  form  or  omissions  or  errors  € 
proceedings,  such  sales  are  hereby  ratii 
made  valid  and  suflScient  in  law  to  tram 
property  sold."  This  Act  is  absolutely 
effectually  ratifies,  confirms,  and  make 
ever  made  under  the  order  of  any  !Pri 
State  to  purchasers  in  good  faith,    for    c, 
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>Ti,   whether   mere   defects  of  fomij   or  omissions  or  errors 
List   in    any   of  the  proceedings  or  not-      The  Act  declares 
lat  all   eale&  made   under  the  order  of   anj  Prohate  Court, 
c,   are    made   valid,    and   wa   insist  that  the   words    "and 
3fect5   of   form,  or  omissions  or  errors   exist   in  any  of  the 
rocecdings/'    do  not  lessen  nor  in   any   manner  modify  the 
meral     comprehensiveness    of    the    law;     on    the    contrary, 
lose  i?irords  add  to  instead  of  siih tract  from  its  confirmative 
itent;    because  it  is  evident  from  the  statute   that  not  only 
Te  all  void  sales  made  imder  the  order  of  any  Probate  Court 
atified    and  made  valid,  but  also  all  ^sales  made  under  the 
>rder  of  such  Courts  wherein  exist  any  "  defects  of  form,  or 
rrore    or    omissions   in   any   of   the  proceedings  ^'   are  cured. 
in  ''  order "  of  the  Court,   "  good  faith "  and   a  "  valuable  ' 
)Dsideration,"   whether  defects  of  form  or  errors   or  omis- 
)iis    exist   in   any   of   the   proceedings   or  not,   are   the   sole 
merits  to  be  alleged  and  proved,  in  order  to  bring  us  within 
(    healing  purview  of  the  statute-     All  these  qualifications 
yC0^  on  the  face  of  our  answer,  and  if  the  statute  in  ques- 
^    is  not  unconstitutional  the  demurrer  thereto  was  improp- 
^    ^-Qstatned. 

y*-^;!^  weight  of  authority  is  in  favor  of  the  eonstitutioTialitv 

6    ^ese  curative  Acts-     The  curative  Act  of  18C6,   relates 

back    *^  ^^^  order  and  conveyance  thereunder  made   by   the 

adim^^^^^^*'^^^''  ^^  O'Callaghan  on  the  31st  January,  1855  —  that 

^as  the  date  of  the  conveyance,  which  has  been   *^  ratified, 

confirmed  and  made  valid  and  sufficient  in  law   to  transfer 

the  titJe  of  the  property"  thus  conveyed,  and  the  title  then 

passed  by  relation  bacfc  of  the  Act  of  1866;  and  the  admitted 

fact  that  the  title  was  patented  to  plaintiff  by  the  Government 

of  the   United  States  on   the   19lh  of  July,    1859,  will  not 

lid  her    recovery,  aa  she  must  be  deemed  to  hold  the  legal 

thuB    acquired  for  the  vendees  of  the  administrator  of 

5r  fathejr's  estata     (BrighUe/s  Digest  U.  S.  Laws,  1T89- 


?5r 

■heidda 


jZ'     *®^'  Sea  39;  Statutes  of  California,  I860,  p.  2B; 
Sawyer,  4  McLean,  181 }  Enieric  v*  Pmmimm^  20 
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Cal.  124 ;  Wilson  el  at  v.  Castro  ei  d.,  81  CaL  45 
refer  the  Court,  with  oonfidence,  to  the  followin 
as  friendly  to  the  views  we  have  advanced: 
Mercer,  8  Peters,  88;  Hess  v*  Wertz,  9  Serg 
Thornton  v.  McOrath,  1  Duval,  Ky.,  364;  Ooiiien 
4  Conn.  210;  Savings  BarJc  v.  Allen,  28  Conn. 
Wadsworth,  80  Conn,  149 ;  Taylor  v.  Keeler,  ? 
Brinton  v.  Severs,  12  Iowa,  891 ;  Ralston  v.  Lc 
303 ;  Commonwealth  v.  CochituuUe  Bank,  3  All 
Goshen  ▼•  Richmond,  4  Allen,  Mass.,  458;  An 
cester,  etc.,  5  Allen,  Mftss.,  66 ;  Thompson  v.  M 
292 ;  TAe  State,  etc.,  v.  /on^,  21  Maryland,  ^ 
Tollman,  88  Barb.,  N.  Y.,  608 ;  If oore  v.  Pate 
^ Payne  et  oZ.  v,  Treadwell,  16  Cal.  233;  Wallas 
Cal.  387;  Dentzel  v.  Waldie,  30  Cal.  188;  T 
County,  8  Wallace,  TT.  S.,  331. 

The  Court  below  erred  in  holding  that  the 
Ackerson,  Tax  Collector,  to  Bassett,  did  not 
land  in  controversy.  This  deed  was  made'  : 
the  Act  of  1857,  recited  the  necessary  fact 
facie  evidence  thereof.  The  only  objectio 
deed  by  respondent  is,  that  it  shows  upon  : 
land  was  assessed  wholly  in  the  name  of  M.  *] 
that  consequently  nothing  passed  by  the  cc 
the  undivided  interest  (one  half)  of  O^C< 
words,  respondent  takes  the  position,  that 
derivative,  and  not  an  original,  title.  In  th 
mistaken.  Our  statute  provides  that  the  lai 
sold,  and  not  the  particular  right,  title  or  i] 
son  assessed.  {Atkins  y.  Hinman,  2  Qilmc 
Coulter,  18  Ark.  423 ;  Collins  v.  Barclay,  7  ' 
288;  2  Watts,  396;  9  Watts,  828;  7  Watti 
Sergt  166;  3  Sergt  &  Rawle,  472;  16  Sei 
858.) 

Appellants  further  claim  that  tlie  Cyoxi 
sustaining  the  demurrer  to  what  they  have 
equitable  defence.     We  there  allege   and   t 
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tiff  had  not  had   the  use  of  the  money  which  was  paid  by 
O'Callaghan,   our   vendor,   to  her  guardian   and  friend   Mr. 
Greer,   that  the  title   to  the  entire  ranch  would  have  totally 
perished.     This  particular  (and  small)  tract  was  sold  by  her 
guardian   at   its   then   full  value,   and  the   proceeds  thereof 
expended  by  him   in  presenting   and   prosecuting  plaintiffs 
claim  for  confirmation  before  the  Board  of  the  United  States 
Land   Commissioners.      Here  is  a  sale  made  under  circum- 
stances  that  addresses  itself   to  the  fullest  protection   of   a 
Court  of  equity. 

Sydney  L.  Johnson,  also  for  Appellants. 

The  demurrer  and  the  order  of  the  Conrt  below  anstaining 
it,  rested  upon  the  case  of  Orime^  Estate,  6  Cal.  621,  and 
those  in  which  it  has  been  followed.  A  correct  result  may 
have  been  reached  in  these  cases;  but  we  hope  to  be  able  to 
show  the  Court  that  the  principle  on  which  they  were  decided 
^eis  incorrect,  and  to  point  out  the  true  rule  for  their  deter- 
urination. 

In  all  cases  of  a  transition  from  one  system  of  government 
g^j^d  law  to  another,  the  policy  of  the  new  government  is  to 
.jjj^ie  the  change  with  the  least  possible  disturbance  of 
p^vate  rights.     Accordingly,  we  find  that  the  people  of  Cali- 

.j^rnia,  in  framing  their  Constitution  in  1849,  inserted  in  the 

schedule  the  following  provisions: 

**  Section  1.  All  rights,  prosecutions,  claims  and  con- 
tracts, as  well  of  individuals  as  of  bodies  corporate,  and  all 
laws  in  force  at  the  time  of  the  adoption  of  this  Constitution 
and  not  consistent  therewith,  until  altered  or  repealed  by 
the  Legislature,  shall  continue  as  if  the  same  had  not  been 
adopted. 

"Sto.  9.  The  Legislature  shall  provide  for  the  removal  of 
all  causes  which  may  be  pending  when  this  Constitution  goes 
into  effect  to  Courts  created  by  the  same." 

^t  ^  see  now  what  were  the  rights  of  the  heirs  of  John 
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Coppinger  at  this  period  of  transition,  and  what  v? 
respecting  the  succession  of  the  plaintiff  to  h 
estate. 

It  is  alleged  by  us  that  the  plaintiff  was  a  mino 
posthumous  child;  and  moreover  that  John  Cop 
none  but  minor  heirs.  The  reason  why  Main 
only  half  his  estate  is  that  he  left  another  child,  a 
who  died  in  her  minority,  under  the  dominion  o 
can  law,  and  cast  her  estate  upon  her  mother. 

Under  the  Roman  and  Spanish  law,  an  estat 
accepted  or  rejected  by  the  heir  within  a  given  t 
accepted,  it  did  not  devolve  upon  the  heir  by  la^ 
the  full  age  of  twenty-five  years,  who  were  sui  ju 
not  under  paternal  or  marital  power  —  could  ace 
or  reject  it.  If  they  accepted  it>  they  could 
with  or  without  benefit  of  inventory.  If  the 
purely  and  simply,  they  made  themselves  liab 
debts  and  legacies,  whether  the  assets  sufficed 
or  not.  If  they  accepted  the  estate  with  bei 
tory,  they  were  liable  only  to  the  extent 
Minors  under  the  age  of  fourteen  years  oould 
estate,  unless  with  the  authorization  of  their  : 
dian,  or  of  the  Judge  of  their  domicil;  if 
years  of  age,  and  without  father  or  guardii 
accept  an  inheritance;  but  if  it  proved  dis 
that  is,  if  the  debts  exceeded  the  assets  —  s^ 
the  privilege  of  being  restored  to  their  i 
(Escriche,  verb.  Aoeptacion  6  adicion  de 
verb.  De  las  personas  capaces  de  aceptar,  p 
L  13;  1  Feb.  Novis,  lib.  2,  tit  2,  cap.  11, 
ones  y  repudiaciones  de  herencias;  DtnuHd  ^ 
R  301.) 

The  plaintiff,  a  posthumous  child  scarce! 
age  when  the  new  Courts  were  created  un 
tion  of  the  State  of  California,  had  then  i 
guardian,  and  could  not  act  herself.  Tlie 
her  domicil,  through  whom  the  estate    of 
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have  been  inventoried,  administered  and  secured  for  her 
without  peril  to  her,  or  prejudice  to  the  rights  of  others,  had 
lost  his  authority.  But  there  was  nothing  in  the  treaty, 
Constitution,  or  laws,  which  changed  her  right;  on  the  con- 
trary, they  in  the  most  express  terms  guarantee  it.  This 
right,  under  the  law  which  governed  and  applied  it  when 
the  right  commenced^  was  defined,  guarded,  and  brought  to 
the  period  of  possession  and  enjoyment  by  proceedings  and 
sanctions  analogous  to  those  which  all  eivUized  nations  have 
found  it  necessary  to  invent  and  adopt  in  similar  cases. 

The  greater  part  of  a  volume  of  Febrero  (upwards  of  four 
hundred  pages  of  volume  four  of  Febrero  Novisimo^)  the 
work  of  Ayora  de  Partitionibus,  in  two  or  threo'  volumes, 
and  many  others  not  known  or  not  accessible  here,  were 
filled  with  the  rules,  principles,  and  proceedings  applicable 
to  such  a  case.  They  were  drawn  from  the  Roman  law, 
whence  the  English  law  of  probate  of  wills  and  rdministra- 
tion  of  intestacies  was  taken.  Almost  everything  we  have 
in  our  statute  or  practice  came  from  the  same  source.  The 
Court  by  which  these  rights  wQre  to  be  protected,  these  pro- 
ceedings had,  by  which  this  minor,  then  existing  and  hold- 
ing such  a  right  was,  with  safety  to  herself  and  security  to 
all  i)0S8ible  rights  of  others,  to  be  brought  to  the  ascertain- 
ment and  enjoyment  of  her  true  and  liquidated  share  of  her 
father's  estate,  was  created  by  the  Constitution  under  such  a 
designation  as  comported  jurisdiction  of  his  minor's  case. 

The  Legislature  afterwards  proceeded  to  frame  a  statute 
which  was  designed  to  prescribe  with  the  utmost  certainty 
the  precise  steps  by  which  this  right  was  so  to  be  preserved, 
eliminated  from  all  claims  of  others  without  prejudice  to 
them,  and  vested  finally  in  this  minor.  The  bar  in  this  and 
niunerous  other  cases  resorted  without  doubt  or  hesitation 
to  this  tribunal,  and  the  Courts  of  all  degrees,  for  six  years 
of  the  active  youth  of  California,  applied  or  recognized  this 
statute  as  one  in  which  an  estate  unadministered  under  the 
law  which  existed   at  its  opening,  could  be  authoritatively 
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adimnisteredy  liquidated,  and  devolved  upon  ii 
cesaors. 

The  decision  in  the  case  of  Qrimes'  Estate, 
appealed  to,  to  show  that  all  this  was  a  deli 
examination  of  the  facts  of  that  case  discloa 
Grimes^  who  was  of  full  age,  had,  nnder  th< 
before  the  adoption  of  our  State  Constitutio] 
estate  in  question,  and  become  responsible  f  o 
his  testator,  and  is  not  parallel  in  any  sense 
bar.  It  maj  be  admitted  that  the  statute  of  A 
to  regulate  the  estates  of  deceased  persons,  < 
wills  executed  before  its  pasa^ge  to  be  prol 
the  action  of  heirs  competent  to  that  effect 
been  transmitted  and  vested  under  the  foi 
that  the  Legislature  did  not  intend,  when  ri| 
up  under  that  ^stem,  to  unsettle  those  right 
afresh.  The  case  of  Grimes  was  one  of  tha 
was  wholly  unnecessary  to  the  determination 
hold  that  the  Legislature  intended  to  exclud 
from  the  operation  of  the  statute.  It  must  : 
left  their  validity  to  rest  upon  the  laws  im 
were  made,  as  did  the  validity  of  contracts, 
more  reason  for  refusing  to  the  Probate  Coi 
examine  the  validity  of  a  will  made  under  tl 
than  there  would  be  now  to  deny  its  authi 
into  the  fact  of  the  validity  of  a  marriage  ui 
any  other  law;  a  question  affecting  the  distr 
erty,  which  any  estate  within  its  acknowlec 
may  pres^it  at  any  time. 

The  Court  assume  that  the  laws  of  Califor 
ican  rule,  did  not  require  a  will  to  be  pn 
such  a  proceeding  as  the  probate  of  a  wil 
Wills,  we  know,  might  be  and  perhaps  o: 
under  the  Mexican  law  in  authentic  form,  a 
selves;  others  required  more  or  less  proof. 
sary  for  our  purposes  to  go  into  that  que< 
shown  that  eatatea  mighty  by  the  action  of  tl 
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testamentary  or  legal,  who  were  «a  juris  and  competent  bo 
to  act,  vest  in  them  at  once,  without  delay,  inventory,  or  any 
formalities  of  administration  whatever;  and  that  others,  by 
the  incapacity  of  the  heirs,  testamentary  or  legal,  could  not 
vest,  but  remained  in  suspense,  constituting  a  class  of  estates 
Known  to  the  Roman  and  Spanish  law  by  the  name  of  hcBreditas 
jacens,  or  herencia  yacente.  The  estate  of  Coppinger  was 
one  of  these.  It  fell  to  two  infants,  one  of  whom,  the  plain- 
tin  Manuela,  was  hardly  three  years  old  when  our  statute 
of  April  22d,  1850,  was  passed.  She  came  with  her  rights 
to  this  estate,  such  as  we  have  represented  them,  unchanged 
under  our  new  laws.  She  had  a  right  to  have  that  estate 
inventoried,  administered,  and  liquidated,  so  as  to  secure  her 
share  with  safety  to  herself,  and  those  of  creditors,  or  any 
>thers,  if  there  should  be  any,  whose  rights  might  be  opposed 
o  hers.  Our  Constitution  secured  her  rights,  and  authorized 
he  creation  of  a  Court  seemingly  for  the  very  purpose  of 
aking  care  of  such  a  case  as  hers.  What,  then,  is  there  in  the 
ftw,  as  expounded  in  the  case  of  Grim^  or  elsewhere,  which 
hould  have  left  that  infant  without  remedy,  and  that  luBreditaa 
acens  with  no  one  authorized  to  enter  upon  it  and  accept 
;? 

The  doctrine  of  retrospectivity,  asserted  in  the  Grimes  case, 
as  been  virtually  condemned  by  this  Court,  in  the  case  of 
be  People  v.  Senier,  28  Oal.  502.  We  think  the  principles  of 
hat  case  sustain  our  positions  in  this.  We  see  nothing  in  the 
lecisions  of  the  cases  of  De  la  Ouerra  v.  Packard,  17  CaL 
L92,  and  Soto  v.  Kroder,  19  Cal.  87,  97,  which  conflicts  with 
)ur  views;  and  the  case  of  Downer  v.  Smith,  24  CaL  114,  123, 
relies  solely  upon  the  decision  in  Grimes*  case. 

S.  P.  Reynolds,  for  Respondent. 

This  Court,  in  Grimes*  Estate  v.  Norris,  6  Cal.  B21,  and  cases 
following  that,  held  that  in  cases  where  a  party  died  before 
the  organization  of  the  State  Government,  and  before  the 
passage  of  the  Act  already  mentioned,  the  Probate  Court  had 
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no  power  or  jurisdiction  over  snch  eetates^ 
proceedings  and  their  consequences  were  i 
Yoidy  there  being  a  total  want  of  power 
This  case  has  been  followed  with  the  oases  < 
10  CaL  477,  and  Downer  v.  Smiih,  S4  OaL  : 
was  decided  by  the  present  Supreme  Ooorl 
and  pointed  upon  this  question. 

The  counsel  for  the  appellants  says,  in  1 
hopes  to  be  able  to  show  that  the  principle 
cases  were  decided  was  incorrect,  and  to 
rule  for  their  determination.^'  If  it  shoul 
such  principle  is  incorrect,  and  that  this  Cc 
taken  the  law  applicable  to  such  cases,  ye 
that  this  Court  will  now,  at  this  late  day  — 
since  the  first  was  decided,  the  last  as  late  i 
the  rule  there  so  clearly  settled,  and  open 
estates  which  have  been  settled,  and  unset 
large  amount  of  real  estate  which  has  pass 
ent  hands,  and  been  largely  improved.  Th 
a  rule  of  property,  and  to  distuA  it  would 
culable  amount  of  mischief.  If  there  was  e^ 
the  doctrine  of  stare  decisis  should  apply, 
applied. 

The  counsel  has  attempted  to  make  a  d 
the  cast  of  the  inheritance  upon  an  infant 
That  distinction  is  attempted  to  be  placed 
an  infant,  under  the  civil  law,  had  no  pow€ 
inheritance.  There  were,  under  the  civil  1 
heirs:  the  legal,  who  was  the  descendant  oi 
rect  line  from  the  intestate;  the  other  who 
the  will  of  the  testator.  The  latter  might 
not  a  parieniei.  When  the  stranger,  or  o 
entitled  by  law  to  the  succession,  was  tnad 
will,  he  was  obliged  affirmatively  to  accept 
heritance,  before  it  became  vested.  It  was  i 
the  will,  and  was  in  the  nature  of  a  contra 
accept  or  reject,  as  he  might  elect    But  the 
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wliom  the  inheritance  was  cast  bj  law  as  the  direct  in  sue- 
ceesion,  had  the  right  to  reject  the  inheritance,  if  he  found  it 
8o    far  incumbered  with  llie  debts  of  the  intestate,  as  that  no 
pr^ofit  would  come  to  him.     In  that  event  the  creditors  then 
took   it,  and  under  certain  judicial  proceedings  they  could 
hci.^e  it  disposed  of  to  paj  such  debts.     The  legal  heir  might 
also,  if  he  chose,  have  an  inventOTy,  called  in  the  Spanish 
latrvf  inventario  solemne,  of  the  inheritance  and  property  of  the 
in. testate,  to  which  he  succeeded  as  heir,  and  in  that  event 
h.^  would  only  be  liable  for  the  debts  of  the  intestate  to  the 
extent  of  such  property.     In  order  that  he  might  safely  pro- 
coed  with  this  choice,  the  law  required  the  Judge  of  the  dis- 
tinct to  cause  such  inventory  to  be  made,  and  then  the  heir 
In  ad    some    three   months    thereafter   to   deliberate   what    he 
'v^ould  da     If  the  heir  was  made  such  by  the  will,  and  other- 
^wipe  a  stranger,  he  then,  during  the  time  for  deliberation, 
considered  and  determined  whether  he  would  accept  or  reject 
the   inheritance  and  charge;  but  if  he  was  the  legal  heir, 
\ipon  whom  the  law  had  cast  the  inheritance,  then,  during 
the  same  time,   he  considered   and  determined  whether    he 
would  reject  such  inheritance.     (Escriche,  verb.  Aceptacion; 
verb.  Personas  capaces  de  aceptar,  Fk  Mijic,  lib.  2,  cap.  11, 
sec.  2.) 

Justinian,  when  declaring  that  the  sons  and  daughters  are 
the  legal  and  proper  heirs,  says:  "Sed  his  Praetor  permittit 
volentibus  abstinere  hsereditate,  ut  potius  parentis  quaiu 
ipsorum  bona  similiter  a  creditoribus  possideantur."  (Coop- 
er's Justinian,  lib.  2,  tib.  19,  sec  2,  de  suis  haeredibus.)  If 
the  testamentary  heir  rejects  the  inheritance,  then  the  legal 
heir  becomes  entitled  by  his  rightful  succession.  He  could 
not  then  be  deprived  of  such  succession  unless  for  some  good 
cause,  such  as  the  payment  of  debts  of  the  testator.  When 
the  inheritance  was  cast  by  law  upon  the  legal  heir,  he  could 
not  be  deprived  of  that  inheritance  unless  he  had  refused  to 
accept  it,  and  thereby  rejected  it.  There  was  no  more  power 
under  the  civil  law,  or  in  the  Courts  under  that  law,  to 
Vol.  ixxiii.-^27 
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deprive  the  legal  heir  of  this  inheritance,  or  to  sell 
of  ity  than  there  is  now  mider  our  law.  If  he  ha 
to  make  any  formal  aoceptanoe,  or  had  neglected 
inventory,  and  to  have  accepted  snch  inheritanc 
benefit  of  snch  inventory,  he  did  not  thereby  lose 
ance  or  his  right  to  it  If  he  had  neglected 
things,  or  to  pay  the  debts  of  the  intestate,  then  t 
might  institute  proceedings  in  the  proper  Courts 
for  such  disposition  of  the  property,  as  was  at 
pay  and  satisfy  such  debts.  But  that  could  oi 
after  the  heir  at  law  had  had  his  full  time  for 
and  had  failed  to  reject  or  had  neglected  to  pay 
or  to  apply  the  inheritance  to  such  payment  Up 
of  Coppinger,  his  heir  took  the  estate  left  by  1 
cession,  and  in  fee,  and  there  was  no  power  uu 
law  to  deprive  her  of  it,  except  it  be  to  pay  de 
the  lands  were  subject  (Domat's  Civil  Law, 
Escriche,  verb.  Heredero  Forzosa,  I,  II,  Meno: 
Ouerra  v.  Packard,  17  CaL  194;  8oio  v.  Kroder, 
But  it  is  said  that,  as  the  plaintiff  was  an  infant 
years  of  age,  at  the  change  of  Government,  she  ] 
to  accept  or  reject,  and  her  case  therefore  is  n 
decisions  of  this  Court  The  fee  and  right  of  p 
in  some  one  as  much  under  the  civil  law  as  at 
When  John  Coppinger  died  the  fee  was  in  hii 
death  it  must  have  passed  to  some  one.  I  tl 
shown  that  it  passed  to  his  heir  at  law.  He  die 
children,  both  of  whom  were  infants  under  si 
age.  If  the  plaintiff  was  not  vested  with  the  i 
half  of  the  inheritance,  neither  oould  the  other  1 
vested  with  the  other  half  thereof;  for  they  bo 
alike  as  heirs  of  their  father.  Can  there  be  a  < 
the  mother,  who  was  the  ascendant  and  legal  1 
ceased  infant,  acquired  a  perfect  title  to  snch  on< 
sell  and  transmit  a  good  and  valid  title  to  such  < 
vendees  ? 

The  counsel  has  likened  the  condition  of  t 
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the  hcereditas  jacena  of  the  Boman  law,  and  the  herencia  yaeente 
of  the  Spanish  law.  The  legal  meaning  of  hcsreditas  jacens 
was  an  estate  lying  vacant  between  the  demise  of  the  last  oo- 
cnpant  and  the  entry  of  the  snocessor.  It  was  where  the  prop- 
erty was  left  without  a  legal  right  to  any  one  to  enter.  It 
was  confined  generally  to  the  tenant  per  avier  vie,  and  when 
the  tenant  died  during  the  life  of  the  cestui  que  vie;  and  that 
in  snch  a  case  he  that  could  first  enter  on  the  land  might  re- 
tain the  possession,  so  long  as  the  cestui  que  vie  lived,  by  oo- 
cmpancy.  In  such  a  case,  and  during  the  life  of  the  cestui 
que  vie,  it  did  not  revert  to  the  grantor,  for  be  had  parted  with 
all  his  interest,  so  long  as  the  cestui  que  vie  lived.  It  did  not 
Bscheat,  for  escheats  must  be  of  the  entire  fee.  It  did  not  be- 
long to  the  grantor,  for  he  was  dead.  It  did  not  descend  to 
beirs,  for  there  were  no  words  of  inheritance,  it  being  but  a 
life  estate;  nor  could  it  vest  in  executors,  for  they  could  not 
nicceed  to  a  freehold.  It  therefore  was  a  hcereditas  jacens  in- 
heritance lying  vacant  and  unoccupied.  But  it  did  not  affect 
the  title  to  the  property,  nor  the  inheritance  cast  upon  the  heir. 
(2  Blackstone,  257.)  The  Spanish  law  seemed  to  confine 
it  to  the  time  between  the  death  of  the  intestate,  who  was  at 
the  time  seized  of  the  estate,  and  the  entry  of  his  heir  at  law, 
who  succeeded  to  such  inheritance ;  or  where  there  has  not  been 
a  partition  of  the  inheritance  held  in  common  by  two  or 
more  such  heirs.  (Escriche,  verb.  Herencia  yaeente.)  But 
it  is  clear  that  it  did  not  interfere  with  the  title  or  the  right 
to  the  inheritance,  or  to  the  full  property  and  right  to  such 
Inheritance,  but  merely  to  the  occupation  lying  vacant  for  the 
time  being. 

I  admit  that  in  all  cases  in  which  it  required  the  heir  to 
accept  or  reject  the  inheritance,  that  an  infant,  of  himself, 
could  not  do  either.  If  it  were  accepted  or  rejected  by  any 
one  on  the  part  of  the  infant,  that  on  his  arriving  at  lawful 
age  he  could,  in  the  one  case,  be  released  from  the  burden,  or, 
in  the  other  case,  have  the  inheritance  from  him  who  then 
might  possess  it.  (2  Domat's  Civil  Law,  Seo.  2,882;  Escriche, 
verb.  Inventario,  V.) 
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The  counsel  seems  to  place  this  power  < 
Court  to  act  in  this  matter  upon  the  groiu 
necessary  to  protect  the  rights  and  interest  of 
her  inheritance  and  property.  He  says  tha 
Judge  of  her  domicile  through  whom  the  estal 
might  have  been  inventoried,  administered  a 
her  without  peril  to  her  or  prejudice  to  the  ] 
had  lost  his  authority/'  Admit  the  yiews  of 
by  the  counsel  to  be  correct  —  what,  then,  yi 
which  were  secured  to  her  by  the  former  Ju( 
have  caused  an  inventory  to  be  made  of  the 
ance,  and,  at  a  certain  age,  and  under  oertai 
he  might  have  allowed  the  infant  to  reject 
if  it  were  to  her  advantage.  But  that  Judg 
to  dispose  of  the  inheritance  of  the  legal  he 
minor  himself,  except  to  pay  debts  or  to  dis< 
sonal  obligation  or  incumbrance  upon  the  < 
only  where  the  curator  or  the  minor,  when  b 
act  for  himself,  had  n^lected  to  perform  c 
prejudice  of  creditors.  If  the  Probate  Coi 
tion,  as  is  contended  by  the  counsel,  ovei 
character,  that  Court  has  no  power  to  sell  t! 
property  of  infants  for  any  purpose  wha 
only  sell  the  property  of  the  deceased  when 
required  to  pay  the  debts  of  such  decease< 
when  it  appears  that  such  debts  are  ascerti 
required  by  law.  Without  that  statute  be 
plied  with,  the  Probate  Court  has  no  jurii 
to  sell  the  real  estate  of  the  deceased,  and 
chaser  takes  nothing  by  the  sale.  This  is  'w 
Court.  I  think  it  satisfactorily  appears  f i 
this  case,  that  John  Coppinger,  at  the  time  < 
no  debts. 

How   the  rights  of  the  plaintifiF,   then 
were  to  be  protected  by  this  new  proceed  iz 
Court,  of  which  the  counsel  speaks  so  feel 
by  the  sale  of  one  half  of  her  large  inhe: 
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the  confirmation  of  the  other  half^  I  am  unable,  and  I  think 
this  Court  will  find  it  diflScult,  to  understand.  She  had  better 
have  lived  imder  the  former  Qovemment  and  its  lawa,  for 
no  such  power  ever  there  existed  nor  would  have  been 
tolerated. 

By  the  Court,  SAinyBBSoir,  J.: 

Action  to  recover  an  undivided  half  of  a  certain  pa.i«el  of 
land  situated  in  San  Mateo  County^  being  part  of  the  Kanoho 
Canada  de  Raymundo,  which  was  granted  to  John  Coppin- 
ger,  plaintiflPs  father,  in  1840,  by  Juan  B.  Alvarado,  then 
Governor  of  California,  and  confirmed  and  patented  by  the 
United  States  to  the  plaintiff  and  her  mother  in  1859. 

The  case  showns  that  Jolm  Ooppinger,  from  whom  the 
plaintiff  claims  as  heir,  died  intestate  in  February,  1847, 
leaving  him  surviving  the  plaintiff,  Manuela  and  Maria 
Juana  Antonia,  who  were  his  only  children  and  heirs  at  law, 
md  JCaria  Louisa,  his  widow.  That  the  plaintiff  was  born 
In  May,  1847,  subsequent  to  her  father's  death.  That  Maria 
luana  Antonia  died  intestate,  in  February,  1850,  at  the  age 
)f  seven  years,  leaving  her  mother,  Maria  Lonisa,  her  heir 
it  law,  who  subsequently,  in  September,  1860,  intermarried 
Mi  John  Qreer.  That  before  the  commencement  of  this 
iction  Greer  and  wife  conveyed  their  interest  to  one  O'Cal- 
laghan,  who  conveyed  to  one  M.  T.  O'Connor,  now  deceased, 
BBd  that  the  land  in  question  is  now  in  the  possession  of  the 
defendants  as  tenants  of  Maria  O'Connor,  administratrix  of 
the  said  M.  T.  O'Conner. 

The  answer  of  the  defendants  further  shoves  that  in  De- 
cember, 1850,  the  probate  Court  of  the  County  of  San 
Francisco,  upon  the  application  of  John  Greer,  imdertook 
the  settlement  and  distribution  of  the  estate  of  John  Ooppin- 
ger, and  appointed  Greer  administrator  and  also  guardian  of 
the  plaintiff.  That  in  the  due  course  of  administration  the 
premises  were  regularly  sold  by  Greer  to  O'Callagban,  and 
subsequently,   on   confirmation,   conveyed  by  the   former   as 
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administrator  to  the  latter.  The  aniswer  also  A 
land  was  sold  by  Greer  as  guardian  of  the  plain 
laghan,  by  leave  of  said  Court,  for  the  purpoi 
means  for  the  support  and  education  of  the  pla 
prosecuting  her  daim  to  the  Rancho  Canada  i 
before  the  tribunals  of  the  United  States  Go 
oonfirmation  and  patent  All  of  these  procee 
out  at  length  in  the  defendants'  answer,  and 
that  if  the  title  did  not  pass  by  reason  of  the  ] 
the  Probate  Court  in  the  matter  of  the  admii 
by  reason  of  the  sale  having  been  also  made  by 
for  her  benefit  and  the  security  and  confim 
estate,  she  ought  to  be  decreed  to  hold  the  legs 
benefit  of  the  heirs  of  M.  T.  O'Conner  and 
convey  it  It  was  also  claimed  at  the  trial  on  i 
defendants  that  O'Connor  had  obtained  title  1 
sale  of  the  premises  for  taxes  levied  under  the 
of  1854  and  1857,  while  he  was  in  the  sole 
possession.  One  Bassett  purchased  at  the  ta 
due  course  of  law  obtained  a  deed,  and  aften 
to  one  Scott,  who  afterwards  and  after  the  d 
ner,  conveyed  to  his  widow  and  adminis 
O'Connor,  lessor  of  the  defendants. 

To  the  matter  in  relation  to  the  proceedings 
Court  and  of  Greer  as  guardian,  the  plainti 
the  ground  that  they  were  null  and  void  f< 
jurisdiction  in  the  Probate  Court  —  Jolin  C< 
died  in  1847,  before  the  adoption  of  the  Cons 
fomia,  and  the  laws  in  relation  to  the  ee 
estates  of  deceased  persons.  The  demurrer 
and  the  ruling  of  the  Court  in  that  respect  is 
cipal  topic  of  controversy  here. 

We  agree  with  counsel  for  the  responden 
late  to  disturb  the  rule  which  was  announce 
Norris,  6  Cal.  624.  That  was  the  case  oi 
died  in  1848,  and  the  question  was  whether 
be  probated  under  the  laws  of  this  State^  an 
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the  negatiye,   not  by   reason  of  any  casus  omissiLS,  but  by 
reason  of  the  actual  intent  of  the  Legislature.     This  doc- 
trine  was  approved  by  the  Supreme  Court    of    the   United 
States  in  Adams  v.  Norris,  23  How,  868,  and  has  been  uni- 
formly adhered  to  by  this  Court  from  the  time  of  Orimes  v. 
Norris  until  the  present.     (Tevis  v.  Pitcher,  10  CaL  465.)    If 
the  statutes  of  this  State  have  no  application  to  estates  of 
testators  who  died  prior  to  their  passage,  by  parity  of  reason 
the  same  is  true  of  the  estates  of  such  as  died  intestate,  for 
there   seems  to  ha^e  been  no  reason   why    any  distinction 
should  have  been  made;  but  be  that  as  it  may,  it  is  clear 
that  the  Legislature  made  nona     Hence  the  cases  of  Orimes 
V.  Norris  and  Tevis  v.  Pitcher  have  ever  since  been  considered 
as    having  established  the  broad  proposition  that  the  estates 
of    persons  who  died  prior  to  the  passage   of  the  laws  in 
q-uestion,  whether  testate  or  intestate,  whether  leaving  adult 
or   minor  heirs,  were  not  within  the  operation  of  those  laws, 
but  the  same  were  regarded  as  having  vested  in  the  devisees 
or  heirs  under  the  Mexican  law.    Hence  it  was  said  in  De  la 
Ouerra  v.  Packard,  17  Cal.  193,  "in  our  view  of  the  rights 
and  liabilities  of  the  heirs  under  the  Mexican  system,  we  do 
not    see    upon    what    principle    tfie    estate  was  subjected  to 
administration  under  oxir  statute,  and  we  are  inclined  to  the 
opinion  that  whatever  has  been  done  in  this  respect  must  be 
regarded  as  unauthorized  and  illegal.'*      That  was   the  case 
of  an  intestate  leaving  infant  heirs.     So  in  Soto  v.  Kroder, 
19  Cal.  97,  it  was  again  said:    ** Francisco  Soto  having  died 
in  1845,  the  heirs  took  the  estate,  and  are  proper  parties  to 
suits  for  the  recovery  of  the  premises.     The  statute,  which 
gives  the  possession  and  control  of  real  property  belonging 
to  intestates  to  their   administrators  until  administration   of 
the  estate   and   distribution   of  the  property   are   had,   only 
applies  to  cases  arising  since  the  statute  was  passed. *'     So 
well   settled   had  the   rule  become,   that  when   the  present 
members  of  the  Court  came  upon  the  bench  it  was  consid- 
«jed  no  longer  debatable,  and  it  has  been  strictly  followed 
since  without  discussion.     {Downer  v.  Smith,  24  CaL  114; 
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People  V.  Senter,  28  Cal.  502 ;  Wilson  v.  Castro,  31  Cal 
Downer  v.  Smith,  as  to  one  of  the  parties,  was  a  case  of 
heirs,  but  it  was  never  suggested  ^at  it  could  for  that 
be  distinguished  from  the  cases  before  it.  These  cas< 
now  be  regarded  as  establishing,  beyond  further  cont 
the  proposition  that  on  the  death  of  an  intestate  un 
Mexican  system,  "the  heirs  succeeded  immediately 
estate  and  became  personally  responsible  for  the  debt 
deceased,"  irrespective  of  the  question  whether  tl 
were  adult  or  minor,  and  that  no  administration  in  t 
of  the  common  law  was  needed  or  could  be  bad  at  a 
It  may  bo  that  the  distinction  for  which  counsel  for  i 
so  learnedly  contend  should  have  been  made,  but  is 
and  it  is  now  too  late  to  draw  it.  It  is  impossible  to 
the  mischief  which  might  result  from  a  departure 
rule  which  for  so  long  a  time  has  been  regarded  by 
bench  and  the  bar  as  finally  settled. 

The  claim  of  the  appellant,  in  this  connection, 
probate  sale,  though  void  at  the  time  it  was  made,  ] 
theleas  been  ratified  and  confirmed  since  by  the  ^ 
2d  of  April,  1866  (Statutes,  p.  824,)  is  not  tenal 
Act  cannot  be  considered  as  having  any  application 
which  were  never  within  the  operation  of  our  pi 
tem.  It  must  be  interpreted  by  the  light  of  that  i 
the  judicial  interpretation  which  for  years  had  beei 
it.  It  must  therefore  be  understood  as  dealing 
the  proceedings  of  the  Probate  Courts,  so  far  as 
oeedings  have  reference  to  estates  within  the  o; 
the  probate  laws  as  they  then  and  had  previoui 
and  not  with  those  which  related  to  estates  which 
in  the  heirs  or  devisees  trader  a  former  systen 
which  those  courts  never  had  any  jurisdiction 
Constitution  and  laws  by  which  they  were  ere 
being  our  views  of  the  intent  and  object  of  the  . 
it  unnecessary,  for  the  purposes  of  the  pres 
inouire  whether  it  is  or  is  not  repugnant  to  the  ^ 

We  do  not  understand  the  defendants  bb  cLain 
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sale  was  ordered  upon  the  petition  of  Greer  as  gaardian,  or 
that  he  acted  in  that  capacity  during  any  of  the  proceedings. 
It-  is  not  80  expressly  alleged,  and  we  understand  that  refer- 
ence to  Greer^s  guardianship  is  made  more  by  way  of  make- 
weight than  anything  else. 

So  far  as  the  defence  rests  upon  the  tax  sale,  it  cannot  be 
sustained.  O'Connor  was  legally  bound  to  pay  the  taxes. 
Such  being  the  case,  he  could  not  gain  any  advantage  by 
allowing  the  land  to  be  sold  and  buying  it  in  himself,  or  by 
buying  it  from  a  stranger  who  bought  at  the  sale.  (JUosa  v. 
Shear,  25  Cal.  45.) 

Judgment  afiSrmed. 


WILLIAM  0.  KISLING  ato  CAROLINE  A.  KISLINQ, 
Infants,  (By  theib  Guabdians,  John  ELkYXS  Aim  Mabia 
Hayes,)  and  JOHN  HAYES  and  MAJEUA  HAYES,  Hia 
Wife  v.  WILLIAM  J.  SHAW. 

•Thans ACTIONS  BETWEEN  Attornit  AND  CLniifT* — Th«  ml*  applicable  to 
transactions  between  attorney  and  client  la,  that  the  attorney  who  bargains 
in  a  matter  of  advantage  to  himself  with  hla  client,  ii  bound  to  ahow  that 
the  transaction  is  fair  and  equitable. 
XDBM. —  The  attorney  la  boand  to  show  that  hia  client  was  foUj  Informed  of 
his  rights  and  Interests  In  the  eubject  matter  of  the  transaction  and  the 
na^ture  and  effect  of  the  transaction  Itaelf,  and  was  so  placed  aa  to  be  able 
to  deal  with  the  attorney  at  arms-length. 

IDKM. —  This  rnle  extends  equally  to  all  transactions  between  principal  and 
BR^t,  tmstee  and  eettui  que  truBt,  gnardlan  and  ward,  parent  and  child, 
and  generally  to  all  case*  where  a  telatton  oC  coolldence  exists  between  the 
parties. 

IDSM.-^  Basis  of  the  Bol*. —  The  general  principle  goTemlng  this  class*  of 
cases  and  forming  the  basis  of  the  rule  is,  that  If  a  confidence  Is  reposed, 
and  that  confidence  Is  abused,  and  the  other  party  suffers  an  injury  thereby, 
the  Court  will  grant  the  relief. 

Bqditabls  BBtiBF  AQjaNST  Attobnbt.— To  enUtie  the  client  to  relief,  it  is 
not  enough  to  show  that  the  relation  of  attorney  and  client  existed,  and 
that  during  Its  existence  the  parties  entered  into  a  contract  —  the  client 
*>«lng  Induced  thereto  by  the  abose  of  the  confidence  by  the  attorney,  hot 
It  must  likewise  be  shown  that  the  client  haa  suffered  injury  through  this 
•bust  of  confidence. 

IDEM.^^  dUtlnctlon  to  to  be  taken,  as  to  ToidablUty  «<  contracts,  between 
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tliOM  oi  tnxitee  and  ce$fmi  que  tru9t  tnd  those  of  tttorney  and 
the  former  tre  Toldable  for  fraud  aloDe.on  the  part  of  the  ti 
latter  It  mut  be  ibown  In  addition  that  Injury  rceolted  to  tta 
tlia  fraud.  Bnt  this  mle  has  no  application  to  contracts  o| 
which  are  illegal  or  against  public  policy. 

Valus  or  Pbopkbtt.— In  the  absence  of  a  contrary  thowln?. 
property  at  a  glTen  time  will  be  presumed  to  be  what  it  was 
the  market. 

Idbm. —  The  rental  of  property  Is  not  an  unerring  criterion  of  I 
in  case  the  title  be  perfect,  and  it  is  less  certain  if  the  tltl 
It  may  be  eonsldered,  for  the  purpose  of  ascertaining  the 
property  rented,  bnt  should  not  outweigh  other  and  direct  e 
same  point. 

ItATBBiALXTT  ot  F1NDIKO8. —  In  su  Bctlou  sgalust  an  attorney 
certain  couTeyances  of  property  made  to  him  by  his  dieat, 
of  frand  prncticed  by  the  attorney  in  their  procurement,  and 
conslderat..a.  if,  to  the  contrary,  it  be  found  that  said  coc 
fair  and  adequate,  and  that  the  client  was  willing  to  sell  the 
the  further  finding  by  the  Court  below,  that  there  was  no  fra 
the  attorney  In  the  procurement  of  said  conveyances,  beco 
for  all  L  jrposM  of  the  appeal  by  plaintiff  from  a  judgm< 
defendant 

CovpKTBNCT  ojr  WiTNsas. —  A  plaintiff,  who  at  the  time 
fraudulent  conveyances  was  the  wife  of  the  client  who  so 
which  la  the  subject  of  the  litigation,  and  whose  sole  Interest 
la  derived  through  the  will  of  her  husband,  who  died  \ 
menced,  was  not  a  competent  witness  on  the  trial,  in  her  o^ 
the  threa  hundred  and  ninety-second  section  of  the  Practice 
In  1868.     {DavU  v.  Davis,  26  Cal.  84,  is  cited  aa  authorl 

Matbbzalxtt  of  Brboneoub  Bdlimo. —  Where  evidence  was 
clnded,  which,  if  admitted,  could  not  have  aided  the  pa 
Its  exclusion  to  a  more  favorable  judgment  than  the  on 
error  will  be  treated  as  immaterial  on  appeal ;  and  so,  gen< 
will  not  consider,  for  any  purpose,  Inconsequential  rulln 
made  during  the  progress  of  a  trial  on  which  error  la  aaaig 

Appxal  from  the  District  Court,  Fourth  Jud 
City  and  County  of  San  Francisco. 

This  cause  was  tried  upon  the  issues  presente 
plaint  and  answer  to  the  complaint^  before  the  I 
without  a  jury. 

The  following  are  the  findings  of  fact   and 
law  of  the  District  Court: 

"  First  —  During  the  year  A.   D.  eighteen 

forty-seven  (1817)  John  W.  Kisling  settled   n 
land,  which  became  subsequently  generally   des 
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Kisling  Claim;'  such  tract  being  wholly  situate  within  the 
imi ta  of  the  City  of  San  Francisco,  as  defined  by  the  Act  en- 
itled  *  An  Act  to  reincorporate  the  City  of  San  Francisco/ 
)assed  April  15th,  1851.     That  said  John  W.  did  not  inclose 
aid  tract  with  a  fence,  nor  reduce  the  same  to  his  actual  pos- 
ession,  but  erected  a  small  house  thereon ;  devoted  a  small  por- 
ion  thereof  to  cultivation,  and  another  small  portion  to  the 
naking  of  brick;  said  John  W.  surveyed,  or  caused  to  be  sur- 
'^eyed,  (160)  one  hxmdrM  and  sixty  acres,  or  about  that  quan- 
ity,  which  survey  embraced  within  its  exterior  lines  his  said 
mall  house  and  brickyard,  and  the  lands  conveyed  to  defend- 
nt,  as  hereinafter  stated. 

**  Second  —  The  boundaries   of  the  land   so    settled   upon 

7  said  John  W.  were  as  follows:  Conmiencing  at  a  stake  on 

e    north  bank  of  Mission  Creek,  and  about  fifty  (50)    feet 

St    of  where  the  present  "^^hnston  or  Ninth  street  intersects 

id.     creek;    thence    up.  said    creek   to   Tracy    street;    thence 

iithwesterly  along  Tracy  street  to  the  westerly  line  of  what 

now  Fdlsom  street;  tbenoe  northerly  (40)  forty  chains  to 

point  north  of  what  is  now  Mission  street^  between  (10th) 

exxth  and  (11th)  Eleventh  streets;  thence  easterly  (40)  forty 

i^iins  to  a  point  near  the  comer  pf  now  Seventh  and  Folsom 

;^eets,  and  from  thence  to  the  point  of  beginning.     That  pre- 

io'tis  to  1853  said  John  W,  had  fenced  in  and  reduced  to  his 

possession  all  of  that  f '^rtion  of  said  one  hundred  and  sixty 

^^60)   acres  embraced  in   the  oontroversy  between  plaintiffs 

s^d  defendant,  and  had   asserted  a  pre-emption  claim  to  the 

-whole  (160)  one  hundred  and  sixty  acres,  and  that  the  same 

A^^as  divided  and  laid  off  into  streets  and  blocks  by  the  Oity  of 

San  Francisco  prior  to  1853 ;  that  said  John  W.  had  also  made 

considerable  improvements,  such  as  houses,  stable,  brickyard, 

vegetable  garden,  etc.,  upon  some  of  said  blocks  of  ground,  to 

wit:  Blocks  18  and  46,  but  for  the  most  part  they  were  barren 

hills  of  sand.    That  said  John  W.  continued  to  reside  on  said 

tract  of  land  with  his  wife  (the  plaintiff  Maria)  and  his  family, 

until  the  latter  part  of  1859,  when  he  removed  to  San  Mateo 

County, 
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^^  Third  —  That  said  plaintiff  Maria  was  man 
John  W.  in  1852^  and  die  is  his  widow;  that  pL 
Hayes  is  her  present  husband;  that  the  other  pi 
children  of  said  John  W. 

"  Fourth  —  That  said  John  W.  died  in  San  Ma 
California,  in  September,  A.  D.  1861,  leaving  a  1 
testament,  under  which  plaintiff  Maria  has  becon 
three  fourths  (3-4th8)  of  the  real  estate  of  whicl 
W.  died  seized  in  the  County  of  San  Mateo,  an* 
tiffs,  William  C.  Kisling  and  Caroline  A.  Kislii 
eighth  thereof,  and  of  one  half  of  the  lands  of  whi( 
W.  died  seized  in  the  City  of  San  Francisoo,  and  8 
of  the  other  half  thereof.  That  said  will  was  d\ 
to  probate,  and  administration  upon  the  estate  o 
W.  was  had  and  closed  prior  to  the  commencemeu 
tion. 

"Fifth  — That  plaintiff  John  Hayes  and  pla 
were  at  the  commencement  of  this  action  and  i 
duly  appointed,  qualified,  and  acting  guardians 
sons  and  estates  of  the  said  infant  plaintiffs,  Wil 
Caroline  A. 

"  Sixth  —  That  in  the  early  part  of  the  year  18i 
first  became  acquainted  with  said  John  W.  Kislii 
ant  was  at  that  time  a  practicing  attorney  and 
law,  and  then  became  the  attorney  and  counsellor 
"\V.,  who  placed  in  him  the  most  implicit  confidenc 
made  a  transaction  concerning  this  land  without 
the  judgment  and  approval  of  defendant 

"Seventh  —  June  23,  1863,  said  John  W. 
quitclaim  deed  all  his  right,  title,  and  interest 
and  Horace  Hawes,  what  is  now  known  oa  the 
of  the  City  and  Coimty  of  San  Francisco  as  Bio 
No.  Two,  and  the  northerly  half  of  Block  N 
consideration  of  legal  services  rendered  and  to 
by  Hawes  and  defendant  to  defeat  a  claim 
and  other  lands  commonly  known  as  the  *Boltoi 
Claim,'  which  claim  was  very  formidable,  and 
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i  large  number  of  men  of  great  wealth  and  influence,  which 
Jaim  was,  at  the  December  Term,  A.  D.  1859,  viz. :  in  March, 
860y  defeated  and  rejected  in  the  Supreme  Court  of  the 
rnited  States,  to  which  defeat  the  defendant,  Thomas  Hayes, 
nd  others,  greatly  contributed.  (The  lands  so  conveyed  to 
[awes  and  defendant  are  not  in  controversy  in  this  action.) 
here  can  be  no  doubt  from  the  evidence  (and  I  find)  that  de- 
ndant  and  Hawes,  as  lawyers,  honorably  earned  the  full  value 
■  the  lands  so  conveyed  to  them. 

"Eightli  —  July  7,  1853,  said  John  W.  conveyed  (quitclaim 
?ed,  all  his  right,  title,  and  interest)  to  defendant,  a  portion 
•  the  said  so-called  pre-emption  claim  bounded  as  follows: 
eginning  at  the  middle  of  Mission  Creek,  in  a  line  with  the 
LSt  line  of  Kisling's  claim;  thence  along  the  middle  of 
:ission  Creek  to  the  middle  of  Thome  or  Tenth  street;  thenoe 
)rtherly  along  the  middle  of  Thome  street  to  the  middle  of 
"arrison  street;  ''thence  along  this  middle  of  Harrison 
reet  to  the  middle  of  Price  or  Eighth  street;  thence 
ong  the  middle  of  Price  street  to  the  easterly  line  of  Kisr 
ng^s  said  claim ;  and  thence  southerly  along  that  line  to  the 
lace  of  beginning  —  which  is  otherwise  described  as 
locks  Nos.  43  and  44,  and  One  Hundred  Vara  Lots  Nos. 
32,  293,  294,  and  295.  That  said  John  W.  never  had,  nor 
id  defendant  in  any  manner  acquire,  title  or  possession  to 
lid  100-vara  lots,  the  same  having  been  previously  sold  and 
►nveyed  by  the  authorities  of  the  Pueblo  or  Town  of  San 
rancisco  to  other  parties.  Said  100-vara  lots  do  not  really 
Iter  into  this  controversy;  but  if  plaintiffs  assertion  was 
ue,  (which  is  not  the  case,)  that  defendant  received  the  cin- 
tyance  for  said  100-vara  lots  292  to  295,  inclusive, 
.  trust  for  said  John  W.  or  the  plaintiffs,  defendant,  prior  to 
e  commencement  of  this  action,  and  after  the  death  of 
lid  John  W.,  without  consideration,  and  upon  the  request 
I  plaintiff  Maria,  quitclaimed  and  conveyed  any  inr 
jrest  acquired  by  defendant  from  John  W.  to  the  said  100- 
ara  lots,  to  plaintiff  Maria  Hayes.  That  the  consideration 
xpressed  in  said  deed  of  July  7,  1858,  was  five  thousand 
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($5,000)  doUaTs;  that  the  real  oonsideration  was  : 
and  agreement  then  entered  into  by  defendant  anc 
to  said  John  W.,  to  protect  a  portion  of  the  remai 
so  claimed  by  said  John  W.  against  and  from  tb 
Peter  Smith  Title,  viz,:  titles  claimed  to  bederaij 
judgment  sales  against  the  Citj  of  San  Francisco,  i 
by  the  then  circumstances  and  the  decisions  of  the 
theretofore  announced,  such  covenant  and  agreemen 
able,  and  equalled  the  value  of  the  estate  thus  quite 
conveyed. 

"Ninth  — April  8,  1854,  said  John  W.  and  plai 
further  quitclaimed  to  defendant  what  is  now  biov 
No.  (17)  Seventeen  of  the  Western  Addition,  for 
two  thousand  ($2,000)  dollars,  paid  in  cash  by  th< 
to  said  John  W.,  and  which  was  the  full  cash  valu( 
that  time. 

"Tenth  —  In  1863,  defendant  purchased  of  ^ 
and  paid  for,  with  the  '  -^owledge  'of  John  W.  ] 
improvements  on  said  Biuok  (43)  Forty-three,  for 
hundred  dollars,  and  in  1854,  at  his  own  cost  a 
with  the  knowledge  and  acquiescence  of  said  John 
all  of  said  Blocks  (43,  4'  and  17)  Forty-three, 
and  Seventeen;  and  from  liience,  with  the  knowl( 
John  W.  and  plaintiff  Maria,  asserted  exclu 
shi])  over  the  same  in  his  own  right,  paid  the  ta 
leased  the  same  to  various  tenants,  who  paid  h 
some  instances,  said  John  W.  witnessed  the  exec 
leases,  and  aa  the  agent  of  the  defendant,  collect 
thereunder,  and  paid  the  same  over  to  defenc 
April,  1864,  to  his  death  (in  1861),  said  John 
plaintiff  Maria  were  well  aware  of  the  claim  of  til 
tioTi  of  exclusive  ownership  by  defendant  to  sai< 
44  aud  17,  so  as  aforesaid  conveyed  to  defendan 
esced  therein.  Said  John  W.  and  plaintiff  Marii 
to  their  removal  to  San  Mateo  County,  in  185? 
the  adjoining  block  (18)  eighteen,  were  intimate 
with  defendant^  and  no  evidence  has  been  give 
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slightest  tendency  to  show  that  defendant  held  the  same  under 
an  J-  secret  trust,  or  that  said  John  W.  and  his  wife,  or  either 
of  them,  expressed  any  dissatisfaction  at  having  made  such  con- 
veyances. 

**  Eleventh — In  March,  1859,  Eisling,  for  the  purpose  of 
having  a  home  and  securing  a  piece  of  land  with  a  perfect 
title,  purchased  of  witness,  Edward  Barron,  a  rancho  in  San 
Mateo  County,  for  $8,560.,  paying  a  part  of  the  purchase 
price  in  money,  a  portion  a  mortgage  against  Phelps,  and 
he  and  his  said  wife  united  in  a  mortgage  for  the  deferred 
payments  for  $3,808.  The  conveyance  from  Barron  was  to 
KisH  ng  and  wife,  Maria.  In  order  to  pay  said  last  mentioned 
mortgage  and  for  other  purposes,  Kisling,  deceased,  deter- 
mined to  sell  the  easterly  half  of  Block  (18)  Eighteen,  Block 
(46)  Forty-six,  and  all  of  Block  Eight  (8)i  which  he  had 
not   previously  convev  He  offered  the  same  repeatedly  and 

to    various  persons  for  six  thousand  dollars.     Defendant  be- 
came the  purchaser  at  that  sum  on  the  12th  day  of   Septem- 
ber,   A.   D.   1859,   and  paid   a  part  of  the  purchase   money, 
when   the  conveyances  of  that  date  were   delivered    Septem- 
\^r    22d,   and  executed   and   delivered   his  note,    secured  by 
mortgage,  payable  to  the  joint  order  of  said   John    W.   and 
"Maria  Kisling,  his  wife;  which  note  and  mortgage   was  pay- 
able with  interest  monthly,  and  monthly  interest  thereon  was 
paid  by  defendant  in  the  years  1859,  1860   and  1861,   and 
sometimes  receipted  for  by  said  John  W.  and  sometimes  by 
plaintiff  Maria,  who  signed  her  then  husband's  name. 

**  Twelfth  —  The  principal  constroversy  between  the  parties 
is  over  the  conveyance  dated  September  12th,  and  executed 
September  22d,  A.  D.  1859.  The  plaintiffs  claim  that  John 
W.  was  a  foreigner  by  birth,  (which  I  find  to  be  tme),  and  I 
also  find  he  resided  in  the  United  States  from^  the  age  of 
fifteen  (16)  years.  It  is  also  claimed  by  plaintiff  that  said 
John  W.  was  a  weak-minded  man,  easily  influenced,  scarcely 
capable  of  protecting  his  own  interests  when  dealing  with  a 
stranger,  much  less  when  dealing  with  his  confidential  legal 
adviser.    These  daimB  are  not  gubstantiated  by  the  evidence. 
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and  I  find  the  same  to  be  untrue.  On  the  contrary, 
that  said  John  W.  was  a  member  of  the  Common  Cou 
San  Francisco  in  the  years  1851  and  1852.  He  read  ai 
}:uderstood  the  English  language.  He  possessed  at  least  i 
shrewdness  and  intelligence^  and  was  an  honorable  an 
business  man. 

"Thirteenth  —  In  1853,  the  property  in  oontrover 
some  distance  from  the  then  City  of  San  Frandsoo; 
inaccessible  for  the  want  of  roads  or  streets;  it  was 
with  sand  hills,  and  almost  wholly  unfit  for  cultivatic 
ing  a  prospective  value,  held  only  by  the  slight  tenu 
doubtful  possession.  It  was  claimed  by  persons  dei 
title  through  judgment  sales  against  the  City  of  Sa: 
Cisco;  (Peter  Smith,  so-called,  titles),  and  also  by  wh 
March,  A.  D.  1860,  was  regarded  as  a  still  more  foi 
claim,  and  as  certain  of  title,  viz:  the  ^Bolton  and 
or  Prudencio  Santillan  claim.'  It  had  no  marketab 
in  September,  A.  D.  1859,  and  no  one  except  defendai 
in  that  year  invest  money  in  the  purchaae  of  the  p 
claim  of  Kisling  without  first  obtaining  at  least  one 
of  said  asserted  titles.  In  1853,  the  claim  of  Kislii 
whole  one  hundred  and  sixty  (160)  acrea,  was  wort 
exceed  ($10,000)  ten  thousand  dollars. 

"  Fourteenth — From  early  in  1853,  to  Kisling's  ( 
fendant  rendered  professional  services  in  protecting  th 
claim  from  the  asserted  titles  mentioned  in  the  nei 
ing  finding,  of  the  value  of  ($30,000)  thirty  thousan 
and  far  in  excess  of  the  value  of  all  the  interest  co 
him  bv  Kisling  and  wife,  or  either  of  them. 

"  Fifteenth  —  John  W.  Kisling  would  have  bad  m 
had  it  not  been  for  the  efforts  and  zeal  of  defend] 
behalf. 

"  Sixteenth — The  property  in  controversy  is  no'^ 
value  (it  having  been  admitted  for  the  purposes  of 
it  is  worth  half  a  million  of  dollars.) 

"  Seven  teen  th  —  At  the  time  of  conveyance  to  def< 
September^  1859J  defendant  paid  aad  agreed  to  ] 
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lote  and  mortgage^  the  full  and  fair  oaah  value  of  the  Iota 
hen  purchased  by  him  from  said  John   W*,  and  then  con- 
eyed   by  said  John  W,  and  wife,  and  more  than  any  other 
erson  -would  have  paid,  pr  agreed  to  pay,  for  the  interest  of 
lid  J€>hn  W.  thereto  and  therein.     The  defendant  did  not  at 
ny  time  practice  any  fraud  or  imposition  upon  said  John  W. 
r  his  said  wife,  nor  make  to  them  or  either  of  them  any  false 
tatement  to  induce  them  or  either  of  them  to  execute  and 
eliver   the  said  conveyances  of  September,  A.  D.  1S50,  nor 
id  he    suppress  or  conceal  any  matter  or  thing  witliin  his 
nowledge  from  said  John  W.  or  hi^  said  wife,  for  the  pur- 
)so  of  procuiring  the  execution  and  delivery  of  said  deeds  of 
sptomber,  1859. 

<<  Eighteenth  —  That  said  John  W.  and  plaintiff  Maria  well 
aew  and  fully  understood  the  contents  and  effect  of  the 
Beds  executed  by  them  in  September,  1859,  and  from  that 
me  "UJitil  his  death,  said  John  W.  acquiesced  therein,  and 
tie  plaintiff  Maria  also  acquiesced  therein  until  a  very  short 
leriod  prior  to  the  commencement  of  this  action, 

**  Nineteenth  —  That  plaintiff,  Maria,  is  a  well  educated, 
iharp,  shrewd  lady,  possessing  much  more  knowledge  of  and 
opacity  for  business  than  ladies  usually  do. 

"  Twentieth  T- That  defendant  did  not  overreach  said  John 
W.  nor  plaintiff  Maria,  in  his  said  purchase  of  September, 
A.  D.  1859;  but  on  the  contrary,  he  fully  apprised  them  of 
the  true  situation  of  said  property,  and  did  not  purclmse  the 
same  imtil  after  said  John  W.  had  offered  the  same  for  gale 
to  many  persons  who  had  the  pecuniary  ability  to  purrhase, 
.and  until  after  said  John  W.  had  failed,  after  diligent  efforts 

to  sell  the  same,  to  obtain  a  purchaser  on  as  favorable  terms 

for  said  John  W.  as  defendant  purchased  the  same. 

«*  Twenty-First  —  Defendant   did   not   receive   the   mnTej- 

ances.  of  any   portion    of    the   real    estate   described    in    the 

pleadings  in  trust  for  said  John  W.,  or  his  wife  or  children; 

that  is,  neither  upon  any  express  or  implied  trust 

*<  Twenty-Second  —  That  defendant  did  not  take  or  avail 
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himself  of  any  advantage^  by  reason  of  his  poa 
nej  and  counsel  for  said  John  W. 

*' Twenty-Third  — That  defendant  did  not,  m^ 
one  of  the  appraisers  of  the  estate  of  said  Johi 
fraudulently  or  in  any  manner  conceal  any 
interests  in  property  belonging  to  said  estate.'' 

The  following  are  the  condnsions  of  law: 

^  First  —  That  the  ease  made  by  plaintiffs  is 
ties,  and  the  plaintiffs'  complaint  must  be  dismis 

^*  Second  —  That  the  alleged  cause  of  action 
the  provisions  of  section  nineteen  of  the  statute 
entitled  'An  Act  defining  the  time  for  com 
actions.' 

"Third  — That  plaintiffs  take  nothing  by  th 

''Fourth  —  That  defendant  have  judgment  1 
owner  in  fee,  as  prayed  for  in  his  answer. 

'^  Fifth  —  That  defendant  recover  against  plai 
and  disbursements  of  this  action*" 

Judgment  was  entered  accordingly. 

The   plaintiffs,    upon    a   statement   of  the 
proceedings  had  on  the  trial,  moved  for  a  nev 
grounds  following,  to  wit: 

"First  —  Insufficiency  of  the  evidence  to  jui 
ings  and  decision  of  the  Court 

"  Second  —  The  findings  and  decision  of  the  i 
trary  to  the  evidence. 

"  Third  —  The  findings  and  decision  of  the  Coi 
law. 

"  Fourth  —  Errors  in  law  occurring  at  the  t 
excepted  to  on  the  part  of  plaintiffs." 

The  motion  for  a  ii3w  trial  was  denied  by  tl 
the  plaintiffs  appealed  from  the  judgment  a 
denying  said  motion,  and  for  error  assigned  th€ 
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for  a  new  trials  with  an  elaborate  statement  of  tlie  alleged 
^rors  in  law  occurring  at  the  trial. 

The  defendant's  answer  put  in  issue  all  the  material  B.ver- 
nenta  of  the  oom  plaint  in -respect  to  the  alleged  artful  prae- 
ices  and  undue  influence  of  the  defendant  with  and  over 
Fohn  W,  Ki sling;  also,  of  all  alleged  false  suggestions  and 
raudulent  concealment  of  material  facts,  and  of  aU  alleged 
iolation  of  his  duties  towards  his  client;  also,  of  the  alleged 
pant  or  inadequacy  of  consideration  for  the  convejances  of 
iroperty  made  to  him  by  said  Kieling;  also,  that  said  con- 
ey anees  were  made  in  trust,  either  express  or  implied;  and 
grayed  that  it  be  adjudged  that  he  was  the  owner  in  fee  of 
he  property  conveyed  by  said  Kisling. 

The  other  facts  are  sufBcientlj  stated  in  the  opinioii  of  the 
Jourt^ 


(7.  T,  Eyland,  and  S.  J.  Bcrgm,  for  AppeHantfc 

This  action  is  brought  by  the  appellants,  the  widow  and 
mrviinng  heirs  of  John  W.  Kisling,  deceased,  the  former 
jlient  and  friend  of  the  respondent  Shaw,  to  set  aside  the 
Je&da  in  the  complaint  specified,  on  the  gronnds  of  trust  and 
fraud-  We  do  not  discuss  the  questions  concerning  Eia- 
Ing's  possession  or  title  to  the  property  in  dispute,  because 
a  such  a  case  the  issue  of  title  cannot  arisa  Where  a  con- 
reyance  has  been  made  bona  fide  there  is  in  general  no  rela- 
hn  existing  between  the  grantee  in  fee  and  his  grantor 
nich  as  will  raise  an  implied  obligation  on  the  part  of  the 
ormer  a^aiuBt  a  denial  of  the  title  and  estate  of  the  latter, 
Jpon  execution  of  the  conveyance  and  payment  of  the  pur- 
shase  money,  in  absence  of  fraud  or  other  cause,  they  stand 
IS  strangers  toward  each  other.  But  when  fraud  intervenes 
B  the  transaction,  mistake  or  other  proper  ground  for  rescis* 
sion  in  an  action  to  rescind  and  avoid  the  transaction  there- 
for, the  rule  is  different  The  vendor  and  purchaser  stand 
toward  each  other  in  a  trust  relation,  each  being  trustee  for 
the  otherf  tie  one,  trustee  of  the  legal  title,  and  the  other 
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the  trustee  of  the  purchase  money.'  XTpon  ezeention 
conveyance    and   payment   of   the   purchase   money, 
absence  of  fraud  and  mistake,  etc.,  the  trust  relation 
mines,  but  not  before.    If  fraud  interv^ene  in  the  trani 
mistake  or  other  proper  ground  for  rescissian  in  an 
for  that  purpose,  existence  of  proper  ground  of  rescis 
the  only  issua     Whether  the  title  attempted  to  be 
ferred    was   defeasible   Or    indefeasible,    is   entirely 
to   the   case.     The   rule  is,   that   if   in   the  meanti 
party   who   succeeds   in   thus   fraudulently  clothing 
with  the  legal  title,  or  with  the  possesaicn,  whereby  1 
any  advantage,  it  inures  not  to  his  benefit^  but  to  tha 
party  defrauded.     If  the  fraud  for  which  the  transa 
impeached  be  merely  constructive  compensation    is 
for  the  actual  expenditure  made  in  perfecting  the  ti 
if  the  fraud  be  actual,  then  no  compensation  wha 
allowed  for  any  cause.     To  do  so  wisuld  be  tt>  ofie: 
minm  for  fraud.     No  man  shall  be  allowed  to  tak< 
tage  of  his  own  wrong.    (Goodwin  v.  Hammond,  13  C 
Keech  v.  Sanford,  23  Penn.  825;  1  Leading  Cases 
85,  92;  Hallet  v.  CoUine,  10  How.,  TJ.  8.  174;  Th 
Pintard,  12  How.,  TJ.  S.  24;  Meadoum  ▼.  Hophiru 
183;   Rochell  v.  Benson,  Meigs,  6;  Murphy  v.    C 
Yerger,  504;  Busk  v.  Marshall,  6  How;,  TJ.    S.    2 
hit  ay  V.  Firdey,  12  Pet  294;  TiUman  v.  Lytle,  13 
Grufidy's  Heirs  v.  Jackson's  Heirs,  1  Little,  Ky.,  13 ; 
V.  Craig,  1  Bibb,  396;  Connelly  ▼.  Childs,  2  A.  K. 
243 ;  Bodley  v.  McCord,  4  A.  K  Marshall,  475  ;   C 
Cain,  16  Cal.  672;  Hubbard  ▼.  Barry,  21  OaL  824 
Trustees,  808.) 

In  excluding  the  witness  Maria  Hayes  as  inoomp 
Court  considered  diat  it  was  acting  under  and  in  c 
formity  to  the  decision  in  Davis  v.  Davis,  26  Oal.  2i 

It  must  be  admitted  that  the  language  of  the  c 
the  Court  in  that  case  justifies  the  ruling  of  i 
below,  but  it  is  respectfully  submitted  that  the  i 
too  generaL    If  the  word  ^^representative''  be  ooi 


Oct  1867.] 


Ejslihg  v.  Shaw. 


437 


Argument  for  Appellants. 


the  comprehensive  sense  apparently  contemplated  by  the 
Court,  lie  result  will  be  that  in  the  course  of  a  very 
few  years  no  one  would  be  a  competent  witness  in  his  own  behalf 
in  an  action  affecting  real  estate*  The  result  will  limit 
rather  than  enlarge  the  competency  of  witnesses,  and  run 
counter  to  the  clear  policy  of  all  legislation  upon  the  subject, 
ft  is  respectfully  submitted  that  the  decision  in  Davis  v.  Davis 
requires  modification. 

The  learned  counsel  made  an  elaborate  argument  against  the 
lufficiency  of  the  evidence  to  sustain  the  findings  of  fact  con- 
ained  in  the  record,  and  that  said  findings  and  the  judgment 
ire  against  law,  and  therein  made  the  following  points,  viz : 
[f  an  attorney  bargain  with  his  client,  the  burden  is  on  him 
rf  establishing  its  perfect  fairness,  adequacy  and  equity;  and 
f  no  proof  be  given,  or  if  the  proof  be  insufficient  to  meet  this 
^uirement,  the  Court  must  hold  the  case  one  of  constructive 
Taud.  (Story's  Eq.  Juris.,  Sec,  311.)  The  rule  is  the  same 
IS  to  dealings  between  principal  and  agent  as  between  client 
md  attorney.     (Id.  Sec.  315.) 

^  It  was  decided  in  Evam  v.  EUis,  6  Denio,  640,  by  the 
3ourt  of  Errors,  that  where  the  relation  of  solicitor  and 
tlient  exists,  and  a  security  is  taken  by  the  solicitor  from 
lis  client,  the  presumption  is  that  the  transaction  is  unfair,  and 
he  onus  of  proving  its  fairness  ia  on  the  solicitor.  (See,  also, 
!  N.  Y.  268.) 

In  Howell  v.  Bansom,  11  Paige,  588,  it  was  held  that 
b  was  not  necessary  to  show  actual  fraud  in  order  to  invalidate 
ransactions  between  attorney  and  dient.  And  the  Chan- 
ellor  remarked:  "If  the  Court  is  not  bound  to  set  aside 
be  sale  (a  sale  by  a  client  to  his  attorney)  as  a  matter  of 
ourse  upon  the  application  of  the  client  in  such  a  case,  the 
hole  burden  of  the  fairness  of  the  sale,,  and  that  it  was 
lade  upon  a  full  or  adequate  consideration,  is  at  least  cast 
pon  the  attorney."  There  are  many  other  cases  to  the 
ame  effect  (9  Johns.  258;  10  Paige,  852;  2  Denio,  607; 
Story's  Eq-  Juris.  Sees.  308-324;  7  Sim.  539;  27  Eng.  Law 
md  Eq.  168;  8  Oow.  537;  18  Bark  £24;  81  B^b.  9;  89 
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Eng.  Law  and  Eq.  669;  35  Eng.  Law  and  Eq,  100;  16 
285.) 

To  guard  against  the  *  strong  inflnenoes  which  th 
nection  of  attorney  and  dient  is  so  apt  to  originate,  t 
not  only  watches  over  the  transactions  of  the  parties  wit 
and  jealous  scrutiny,  hut  it  often  declares  transaction 
lutely  void,  which  between  odier  parties  would  b( 
to  no  exception*  Many  of  the  cases  establish  the  doctrii 
while  these  connections  exist  in  full  vigor,  the  advise 
take  no  benefit  to  himself  from  contracts  or  othei 
tiations  with  the  advised.  (Hateh  v.  Hatch,  9  Vese^ 
Wood  V.  Downer,  18  Vesey,  126 ;  DeMontmoreneg  v.  De 
7  Clark  &  Finelly,  188.)  A  doctrine  intended  to  superi 
necessity  of  any  inquiry  into  the  means  used  or  the  < 
of  influence  in  any  particular  case,  which  is  often  < 
if  not  impossible,  from  the  very  nature  of. 
(WelU  V.  Middleton,  1  Cox,  126;  Wright  y.  Proud,  IS 
137.)  An  attorney,  or  other  confidential  adviser, 
permitted  to  avail  himself  either  of  the  necessities  of  hi 
or  of  his  good  nature,  liberality  or  credulity,  to  obtati 
advantages,  bargains  or  gratuities;  and  it  has  been  sa 
would  be  no  bounds  to  the  crushing  influence  of  th 
of  an  attorney  who  has  the  affairs  of  a  man  in  Ha  ha 
were  not  so.  (Otbson  v.  J  eyes,  6  Vesey,  278;  Montei 
Sanders,  18  Vesey,  313 ;  Jones  v.  Thomas,  8  Y.  &  Co 
As  to  the  rule  generally  governing  tiie  relation  of 
and  client,  see:  Butler  v.  Haskell,  4  Deeausa.  651 ;  JE 
Ransom,  11  Paige,  638;  Berrien  v.  MeLane,  Hoffnn 
400 ;  Evans  v.  Ellis,  6  Den.  640;  OaJbraith  v.  Elder, 
94;  Beid  v.  Stanley,  6  Watts  &  Serg.  369;  De  Rose  ^ 
Edw.  Ch.  369 ;  Poillon  v.  Martin,  1  Sandf.  Clu  669 ; 
Hillman,  18  E.  L.  &  Eq.  40;  BeyneUe  v.  Spreye,  12 
Eq.  74;  Leans  v.  /•  A.,  4  Edw.  Ch.  699;  Walker 
29  Bea,  394;  Thompson  v.  Judge,  8  Drewry,  806;  I 
Benson,  28  Bea.  600 ;  Waters  v.  Thorn,  22  Bea.  547 
V.  Donner,  23  Bea.  286 ;  Batik  of  London  r.  TyrreU 
277;  Popham  t.  Brook,  6  BusmII,  10;  Dmnt  y.  £ 
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Jimonfl,  539;  McOormidc  v.  Malin,  6  Blackt  609;  Sears  v. 
yfer^  2  Sdd.  268;  S.  C.  Barb.  412;  Swaze  v.  Burke,  12 
'et.  11;  Kennedy  v.  Brown,  7  Am.  Law  Eeg.,  U.  S.,  857. 

Patterson,  Wallace  £  Snow,  for  Reepondeiit 

The  facts  established  by  the  findings  are:  1st.  Defendant 
lid  full,  fair  value;  2d.  He  was  not  guilty  of  any  fraud  or 
iposition;  he  did  not  make  any  false  statement,  nor  did 
suppress  or  conceal  any  matter  for  the  purpose  of  pro- 
ring  the  execution  of  the  deeds  of  1853,  1854,  and  1859 ; 
d  if  sustained,  must  of  necessity  be  conclusive  of  the  case. 
lose  were  questions  of  fact;  if  the  evidence  was  not  all  in 
voT  of  defendant,  it  was  contradictory,  and  this  Court  will 
t  review  the  findings.  (Kimball  v.  Oearhart,  12  CaL  27} 
lams  V.  Pvgh,  7  CaL  150.) 

By  the  Court,  Rhodes,  J.: 

The  plaintiffs,  claiming  as  the  devisees  of  John  W.  Kis- 
ig,  deceased,  seek  to  set  aside  certain  deeds  conveying  sev- 
il  lots  in  the  City  of  San  Francisco,  which  were  executed 

John  W.  Kisling  and  wife  to  the  defendant  in  the  years 
53,  1854  and  1859.  The  grounds  upon  which  they  pro- 
Jd  are  that  during  all  the  time  from  1853  to  1859,  inclusive, 
)  defendant  was  the  attorney  and  confidential  friend  and 
^iser   of  Kisling;   that  by  his  artful  practices  he  gained 

undue  influence  over  Kisling;  that  by  false  suggestions 
1  fraudulent  concealment  of  facts,  and  generally  by  vio- 
ion  of  his  duties  toward  his  client,  he  induced  and  per- 
ided  Kisling  to  execute  and  deliver  the  several  conveyances; 
Lt  the  deeds  of  1853  and  1854  were  executed  without  any 
isideration,  and  were  really  made  in  order  that  the  lots 
ght  be  held  in  trust  for  Kisling,  and  that  the  lots  con- 
ned by  the  deeds  of  lS59  were  conveyed  upon  a  greatly 
adequate  ocmsideration.  The  Court  found  that  the  defend- 
t  was  the  attorney  and  adviser  of  Kisling,  as  alleged  in  the 
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complaint,  that  the  aeveral  paroeb  of  land  W( 
the  defendant  at  the  time  alleged,  but  the  other 
were  found  for  the  defendant. 

The  Court  found  that  the  *' defendant  did  ^^^^^ 
conveyances  of  any  portion  of  the  real  ^^^^^^^^4j^ 
the  pleadings  in  trust  for  the  said  John  ^^^^^^f[/, 
his  wife  or  children — that  is,  neither  upon 
implied  trust*'     There  can  be  no  question  as   ^^^   , 
ness  of  the  finding,  so  far  as  regards  the  ©^cpr^^^^^ 
interest  in  the  lands  conveyed  was  the  separai^^^^ 
Eisling,  and  therefore  no  trust  in  favor  of  the  wife 
dren  of  Eisling  could  arise  by  implication  of  law  i 
quence  of  the  execution  of  the  deeds  in  the  man- 
under  the  circumstances  alleged  in  the  complaint, 
conclusion  of  law  rather  than  of  fact  whether  an 
trust  in  favor  of  Kisling  arose  out  of  the  facts  attesn 
execution  and  delivery  of  the  deeds.     The  determin 
this  point  depends  upon  the  solution  of  questions  w) 
now  be  considered. 

The  rule  applicable  to  transactions   between    an 
and  client,  such  as  contracts,  sales,  gifts,  etc.,    is 
attorney  who  bargains  in  a  matter  of  advantage   to 
with  his  client,  is  bound  to  show  that  the  transactio 
and  equitable;   that  he  fully  and  faithfully    discba 
duties  to  his   client,   without  misrepresentatioxi    ot 
ment  of  any  fact  material  to  the  client;  that    the   c 
fully  informed  of  his  rights  and  interests  in  tlie  sxOd 
ter  of  the  transaction  and  the  nature  and  effect   of 
tract,  sale,  gift,  etc.,  and  was  so  placed  as  to  be   abl 
with  his  attorney  at  arms-length.      (1   Sto.    Eq.    Ju 
310;  Oibson  v.  Jeyes,  9  Ves.  266;  Newman  v.  JPa.f/T 
199 ;  Howell  v.  Ransom,  11  Paige,  638 ;  Evans  v.   Ell 
640;  Ford  v.  Harrington,  16  N.  Y.  288;  WKelan  v. 
8  Cow.  637;  Cutis  v.  Salmon,  12  E.  L.  and  Eq.    31 
field  Estate,  14  Penn.,  S.  R,  490 ;  Wright  v^.    JPf  otw 
137;  Hunter  v.  AtUns,  3  Myl.  and  K  113.)       The  i 
limited  to  the  case  of  attorney  and  client,    biit    a 
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^^11  f  to  traxisactioufi  b^weeo  principal  and  agent^  trus- 
^  and  cesiid  que  irusi^  gaardian  and  ward^  parept 
ad  cluld,  and  generally  to  caaes  where  a  relation  of 
»nfideiice  exi^  between  tiie  parties.  The  general  prin- 
ples  governing  thiB  claaa  of  cases  and  forming  the  basis  of 
e  rule  i^  that  if  a  coii£dence  is  reposed^  and  that  confidence 

abused,  and  the  other  party  thereby  sufFerB  an  injury,  Uie 

jtirt    will  grant  relirf.     An  essential  eleinent  of  the  ml© 

that    the    attorney^    in    the    language    of    Lord    Hdon, 

Gibson  V,  J  eyes,  supra,  "bargains  in  a  matter  of  advantage 

himself/'  or,  what  ainounta  to  the  same  thing,  that  the 
eat  has  suffered  injury  through  the  abuae  of  confidence  by 
e  attorney.      This  fact  must  be  both  alleged  and  proven. 

ia  not  enough  to  show  that  the  relation  of  attorney  and 
ient  existedj  and  that  during  the  esifitence  of  the  ra- 
tion the  parUea  entered  into  a  contract,  the  client  being  ia- 
iced  thereto  by  the  abuse  of  confidence  by  the  attorney.  If 
is  were  so  it  would  follow  either  that  the  contracts  of  the 
tomey  and  client  are  Toidablej  like  those  between  a  trustee 
id  cestui  que  iruH,  which  is  not  true  (1  Sto.  Eq.  Juris.  ^  Sec 
11)  ;  or  that  a  party  is  entitled  to  relief  on  the  ground  of 
and,  without  showing  that  damage  reenlted  from  the  fraud 

which  is  contrary  to  the  undoubted  principles  of  law.  (Id., 
}C  203.)      The  very  general  language  of  so^e  of  the  cases 

broad  enough  to  lead  to  Ui©  opposite  comclusion ;  but  whea 
B  pleadings  and  the  facts  are  looked  into,  it  wiU  be  found 

every  case,  that  the  eleinent  of  damagB  to  the  client  forms 
i  important  feature.  In  the  cases  we  have  cited  this  is  very 
parent.  In  Gil^^on  v.  Jeyes  the  defendant  who  granted  the 
nulty  was  eighty  years  of  age,  and  he  secured  its  payment 
ly  by  his  bond ;  and  the  Court  was  satisfied  from  the  evi- 
nce that  the  annuity  was  too  small,  in  %-iew  of  the  age  and 
^Ith  of  the  grantor,  for  the  consideration  paid*  In  New- 
wn  V.  Payn^j.  2  Ves.  199,  the  attorney,  in  addition  to  bonds 
ken  from  time  to  time  to  secure  the  payment  of  costs,  and 
hich  the  Court  regarded  as  injurious  to  the  client^  had  pro* 
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cured  the  client's  bond  for  the  paymeiit  of  one  th 
pounds  as  a  gift  In  Howell  v.  Bcmsom,  11  Paige,  538, 
was  brought  to  set  aside  a  sale  by  a  client  to  his  attoi 
a  judgment  for  seven  hundred  and  one  dollars  and  t 
seven  cents,  which  was  sold  for  seventy-five  dollars.  It 
V.  EUis,  6  Denio,  640,  the  complaint  sought  to  set  aside 
gage  of  real  estate  executed  to  an  insolvent  attorney 
sideration'of  his  personal  bond  for  a  like  amount.  1 
V.  Harrington,  16  N.  Y.  288,  it  appears  that  the  client  i 
to  his  attorney  a  contract  for  the  conveyance  of  a  tract; 
for  a  grossly  inadequate  consideration.  The  exai; 
need  not  be  proceeded  with  further,  for  the  cases  si 
advantage  obtained  by  the  attorney,  or,  what  amounl 
same  thing,  the  injury  sustained  by  the  client,  unless  it 
in  which  the  contract  is  set  aside  as  illegal 
posed  to  public  policy  —  as  contracts  tainted  wit 
perty,  etc  In  view  of  the  rule  we  have  indicated  the 
oharged  that  the  lands  conveyed  in  1853  and  1854  ^ 
veyed  without  consideration,  and  that  the  lands  con 
1869  were  conveyed  for  a  sum  which  was  *^  greatly  i] 
and  disproportionate  to  the  real  and  true  market  val^ 
land  at  the  time." 

The  plaintiffs,  as  we  have  remarked,  aver  that  tJ 
of  land  which  Kisling  conveyed  to  the  defendant  bj 
dated  July  7th,  1858,  and  that  of  April  8th,  1854, 
veyed  without  any  consideration  whatever.      The  C< 
that  Kisling  never  had,  and  the  defendant   did  n< 
the   title   to    or   possession   of   the   one    hundred 
described  in  the  deed  of  1853,  and  that  the  real  coi 
of  the  conveyance  of  the  other  parcels  described  v 
—  Blocks  Forty-three  and  Forty-four — was  a  oovei 
defendant  to  Kisling,  to  protect  a  portion  of  the  lai 
by  Kisling  against  the  Peter  Smith  title ;  and  that 
nant  was  valuable  and  equalled  the  value  of  the 
veyed  by  Kisling  to  the  defendant     The   0>nrt 
the  consideration  of  the  conveyance  of  Block  Seven 
veyed  in  1854)  was  two  thousand  dollars^  paid  by 
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Mt  to  Kialing;  and  that  that  Bum'waa  the  fuU  cash  Taloe  of 
the  land  at  that  time.     The  findings  as  to  the  value  of  the 
iands  sold  and  of  the  consideration  given  cannot  now  be  dis- 
turbed.   The  ascertainment  of  the  value  of  the  property  in 
controversy  is  pecuUarly  within  the  province  of  the  jury,  or 
the  Court  below  sitting  in  the  place  of  a  juiy,  and  their  de- 
termmation  will  not  be  reviewed,  unless  it  is  clearly  against  the 
evidence.    When  the  evidence  is  conflicting  the  verdict  or  find- 
ing must  stand. 

We  caa  readily  conceive  of  cases  in  which  the  sale  of  a 
parcel  of  property  might  be  attended  with  injury  to  other 
P™Pf^  ^^  which  it  was  in  some  way  .connected,  or  in 
whwjh  the  property  sold  possessed  some  peculiar  value  to  the 
bolder  above  its  market  value.  But  nothing  of  the  kind  is 
shown  m  this  case.  Nor  does  it  appear  that  Kisling  was 
unwilling  to  sell  When  the  case  is  free  from  these  ques- 
tions  the^  only  matter  injuriously  affecting'  the  client  is  the 
want  or  inadequacy  of  the  consideration.  The  consideration 
being  found  to  be  adequate,  no  purpose  is  subserved  in  pur- 
suing the  inquiry  whether  the  attorney  has  fully,  faithfully 
and  honestly  discharged  his  duties  to  his  cUent,  for  his 
failure  m  this  respect  is  not  attended  with  injury  to  the 
Jent.  True,  it  is  not  impossible  that  a  price  in  excess  of 
the  marlMt  value  might  have  been  obtained  from  some  third 
person,^  but  the  presumption  is  the  other  way,  and  some  evi- 
dence M  required  to  remove  it.  The  attorney  could  not 
prove  tti«t  no  one  would  have  given  more  than  the  market 
^ue  of  the  property. 

We  oome  now  to  the  property  sold  in  1859. 

The  plamtiffs  contend  that  the  fact  that  a  portion  of  the 
lands  conveyed  to  the  defendant  in  1853  and  1854  were 
included  in  the  conveyances  of  1859,  taken  in  connection 
Jth  the  fact  that  the  east  half  of  Block  Eighteen,  Block 
Forty-six  and  the  unsold  portion  of  Block  Eight,  was  all 
Ihat  Zisling  intended  to  sell  at  that  time,  is  evidence  of  fraud 
on  the  part  of  the  defendant.  The  purpose  of  the  parties.or 
either  of  them  in  including  in  the  deeds  Blocks  Numbert 
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Seventeen,  Forty-lliTee  and  Forty-four,  does  not 
from  anything  that  is  developed  in  the  ease — either 
evidence  or  the  jfindings.  It  doea  not  appear  that  1 
acquired  or  held  any  rights  title  or  interest  therein  af 
conveyances,  ezecnted  in  1858  and  1854,  and  there* 
inclusion  of  those  blO(^  in  the  deeds  of  1859  was  pro 
of  no  injnry  to  Kisling.  *  And  as  the  defendant  had 
acquired  K'isling's  title,  the  second  conveyance  hy 
was  of  no  benefit  to  the  defendant  But  conceding  t 
defendant  procured  the  insertion  of  those  lands  in  th 
of  1859  without  the  knowledge  of  Eisling,  the  resuli 
not  be  changed,  -for  the  plaintiffs  are  not  entitled  t 
on  the  ground  of  fraud  unless  the  fraud  is  coupl 
damaga  The  allegation  of  fraud  in  this  respect,  1 
is  negatived  by  the  finding  that  Kisling  understood 
tents  and  effect  of  those  deeds.  We  shall  consider  d 
(as  they  were  treated  by  the  Court  below)  as  conve; 
east  half  of  Block  Eighteen,  Block  Forty-six,  and  ih 
portions  of  Blodc  Eight  As  to  the  conveyance  cxe 
Maria  Kisling  alone,  it  need  only  be  said  that  it  was 
she  was  then  the  wife  of  John  W.  Kisling. 

There  would  appear  to  be  no  doubt  from  the  evid< 
Kisling  was  willing  to  sell  these  lands.  But  it  is  c 
that  the  desire  or  willingness  to  sell  was  brought  abo 
artful  suggestions  of  the  defendant,  by  exciting  in 
apprehensions  and  fears  of  impending  loss  of  his  lan^ 
charge  is  not  sustained  by  the  evidence,  nor  is  it  fom 
Court  to  be  true;  but,  on  the  contrary,  it  is  found  tl 
not  practice  any  fraud  or  imposition  upon  Elsling, 
any  false  statement,  or  suppress  or  conceal  any  matte 
from  Kisling  for  the  purpose  of  procuring  the  execut 
deeds. 

With  respect  to  the  value  of  these  lands  and  the 
of  the  price  paid,  the  Court  found  that  they  were 
by  the  defendant  from  Kisling  at  the  prioe  of  sis 
dollars;    that   the  defendant   paid   a   part   of    the 
money  at  the  time  of  the  deUvei;  of  the  d^eds,  ant 
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his  promi890i7. note  to  Kisling  and  wife  for  4^e  balance,  and 
secured  the  Bame  by  his  mortgage;  that  he  ulterwards  paid 
to  Kisling  and  wife  the  amount  of  the  note  and  interest; 
that  the  price  at  which  the  lands  were  sold  wa#  the  full  and 
fair  cash  yalue  thereof  at  the  time  of  sale;  that  Easling^ 
after  diligent  efforts  to  sell,  failed  to  effect  a  sale  am  as 
favorable  terms  for  himself  as  those  upon  which  the  defend- 
ant purchased,  and  that  the  defendant  paidr-^ii^duding  the 
sum  paid  in  hand  and  his  note — "  more, than  any  other 
pereoi^  would  have  paid  or  agreed  to  pay  for  the  interest  of 
said  John  W.  Kisling  thor^o  and  tiierein.''  The  finding  as 
to  the  price,  its  adequacy  and  payment,  cannot  )be  disturbed, 
fpr  the  evictee  tends  to  prove  those  facta. 

The  plaintiffs  complain  of  the  lepgth  of  0(redit  given  and 
the  rate  of  interest  reserved.  Those  matters,  as  we  under- 
stand, were  taken  into  the  account  by  the:  Oourt  in  aaoer* 
taining  whether  the  price  was  fair  and  adequate.  A  credit 
extending  from  three  to  twelve  months,  with  interest  at  one 
and  one  quarter  per  cent  per  month,  may  have  been  unusual 
at  that  time,  in  c^ses  where  the  title  of  the  lot  was  regarded 
as  good  or  marketable;  but  it  would  be  neither  unusual  or 
unreasonable  to  give  longer  terms  of  payment  with  lower 
rates  of  interest,  on  the  sale  of  a  doubtful  title.  The  Court 
was  justified  in  finding  that  in  September,  1859,  it  had  no 
marketable  value.  That  was  prior  to  the  decision  in  Hart 
V.  Burnett,  the  confirmation  of  the  title  of  the  city,  the  final 
rejection  of  the  "  Bolton  and  Barron  Claim,*'  or  the  determina- 
tion of  the  leading  questions  arising  under  the  Van  Ness  Ordi- 
nance; and  it  was  testified  that  property  with  the  title  in 
that  ccmditiou;  was  seldom  offered  for  sale  ia  the  real  estate 
houses  in  San  Francisco. 

The  rental  is  not  an  unerring  criterion  of  the  value  of 
land,  even  in  case  t^ie  title  is  perfect;  and  it  is  less  certain 
in  case  of  a  doubtful  title.  It  is  a  matter  of  everyday  expe- 
rience in  this  Stat^,  that  rents  are  paid  to  landlords  having 
noting  in  the  lands  but  naked  possession-  It  .may  properly 
Ve  taken  into  consider^tiQUi  in  cpune^cti^n  with ,  the  estimates 
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of  witnesGea,  in  finding  the  yalne  of  die  land,  Imt  can 
r^arded  as  more  conclusive  evidence  of  the  yalue  thj 
latter. 

The  price  being  fonnd  to  be  fair  and  adequate,  it  b 

unnecessary,    under    the    principles    already    annoimo 

inquire  into  the  correctness  of  die  finding  that  ^*  the  < 

ant  did  not  at  any  time  practice  any  fraud  or  imp 

upon  said  John  W«  or  his  said  wife,  or  make  to  tli 

I  either  of  ihem  any  false  statement,  to  induce  them  or 

I  of  them  to  execute  and  deliver  the  said  conveyances  c 

L  tember,  A.  D.  1859,  nor  did  he  suppress  or  conceal  any 

[  or  thing  within  his  knowledge  from  the  said  John  W., 

said  wife,  for  the  purpose  of  procuring  the  executi^ 

delivery  of  said  deeds  of  September,  1859/* 

We  will  notice  some  of  die  other  points  presented 
^  plaintiff,  i^diich  have  a  bearing  on  the  questions  on  ^fa 

case  turns. 

One  of  the  plaintiffs,  Maria  Hayes,  formerly  the  ' 

Eisling,  now  deceased,  was  called  as  a  witness  to  tej 

matters  transpiring  before  the  death  of  Kisling,   an 

the  objection  of  the  defendant,  her  testimony  was  e3 

Her  claim  of  title  to  the  property  in  controversy  was 

,[  through  the  will  of  her  deceased  husband.     A  ques 

this  character  was  presented  in  Davia  v.  Davis,  26  < 

^  and  it  was  held  that  the  term  "representative  of  a  ( 

person,'*   in   section    three  hundred   and   ninety-two 

*[  Practice  Act,  as  amended  in  1868  (Stats.  1863,  p.  701 

^  intended   by   the   Legislature   to   designate   the    exec 

administrator  of  a  deceased  j>erson,  and  also  the  pc 

^'  party    who    had    succeeded    to    the    right    of    the    d 

|.  whether  by  purchase  or  descent,  or  operation  of  la\^ 

»  are  satisfied  with  this  decision,  and  our  plain  duty  is 

'  effect  to  the  statute  according  to  our  interpretation 

terms,  without  narrowing  or  enlarging  the  limitati< 

the    L^islature    has    marked    out    for    its    operatioi 

Le^slature,   if  they   had   thought   proper,   might    hi 

mitted  both  parties  to  testify,  when  both  were  ''  re] 
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ives  ''  of  the  same  deceased  person;  or  have  excluded  th« 
estbxLonj  of  the  "representative"  when  the  adverse  party 
^as  not  only  a  "  representative  *'  of  the  same  deceased  per- 
>i2;  or  have  narrowed  the  limits  of  the  rule  of  exclusion  so 
I  not  to  include  facts  transpiring  before  the  death  of  the 
ceased,  unless  at  the  tune  they  transpired  the  deceased 
IS  interested  in  the  matter  to  which  they  related.  But  it 
the  province  of  the  Legislature  to  prescribe  the  rule,,  and 
)  function  of  the  Court  is  simply  to  enforce  it. 
rhe  exclusion  of  the  evidence  of  what  lands  Kisling 
nted  out  as  being  in  his  possession,  though  erroneous, 
s  oT  no  injury  to  the  plaintiffs,  because  the  Court  found 
it  before  1853  Elsling  reduced  to  possession  the  lands  in 
tttroversy. 

We  cannot  see  how  the  plaintiffs  were  prejudiced  by  the 
mission  of  the  tax  receipts  and  certificates  of  redemption 
om  tax  sales,  or  the  mortgage  in  which  the  defendant 
lims  to  have  been  interested,  or  the  evidence  of  Hawes  as 
the  services  rendered  by  the  defendant  for  Kisling,  for 
ey  have  no  bearing  upon  the  issues  on  which  the  action 
ust  be  decided. 
Judgment  affirmed. 

SaWYB»,  J.,  concurring  specially: 

X  hav©  carefully  examined  the  testimony  in  this  case,  and 
am  satisfied  that  it  is  entirely  sufficient  to  justify  the  find- 
ngs  of  the  Court  In  my  judgment  the  facts  found  under 
he  la^  applicable  to  the  case  support  the  judgment.  I  ani 
also  of  the  opinion,  that  there  was  no  error  in  the  mlin(>:s  of 
the  Court  in  the  course  of  the  trial  affecting  the  judgment, 
and  that  it  should,  consequently,  be  affirmed. 
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DAVID  MAHONEY  v.  A.  J.  VAN  WHSTK] 

SaORBQATiON  OF  A  Spaicish  QBAifT. —  If,  pending  proceedlof 
tlon  of  a  Mexican  grant  of  a  apeclfle  qnantlty  of  land  to  t 
the  exterior  llmlta  of  a  largvr  quantity,  a  awcj  la  made 
conflrmed,  and  a  plat  thereof  !■  flled  with  tbt  Coort  for  I 
If  after  the  confirmation  the  Court  sets  aside  a  subsequent  si 
a  new  survey  to  be  made  In  accordance  with  the  first  surv 
Burvey  does  not  accord  with  the  first,  and  Is  set  aside  by  tbi 
of  the  United  States,  which  Gourt  at  the  ssom  time  affirms 
in^  the  survey  to  be  In  accordance  with  the  first,  this  j 
Supreme  Court  operates  as  a  final  location  and  aegregatlo 
without  any  further  proceedings  or  surrey. 

JmwMENT  Adopting  a  Haf^— ▲  Judgment  of  the  Supreme  Goui 
States  affirming  an  order  directing  a  servey  of  a  Mexic 
made  according  to  a  surrey  and  plat  on  file,  makes  the  sur* 
ferred  to  a  part  of  the  Judgment  by  adoption. 

MtxiCAir  GaAMT. —  A  judgment  of  a  Court  of  the  United  Bta 
survey  of  a  Mexican  grant  of  land  to  be  made  in  accordanc 
and  plat  on  file.  Is  a  final  segregation  and  location  of  tbe  j 

PiifAL  Location  of  Ouant. —  When  the  surrey  of  a  Mexican 
come  final  by  approval.  Its  segregation  and  leeatlon  are  a 
the  issuance  of  a  patent. 

Final  Confirmation  of  a  Qbant. —  Since  the  Act  of  Congresi 
log  the  approval  of  surveys  of  Mexican  grants  from  tbe  Bx 
ment  and  placing  It  In  the  Judicial,  the  final  confirmation  ol 
final  Judgment  of  the  Court  on  the  question  of  location,  an 
ance  of  a  patent 

Limitation  of  Actions  —  Spanish  Grants.—  The  Statute  of  LI 
lation  to  Mexican  and  Spanish  grants,  eemmefices  running  fi 
the  floAl  approval  of  the  survey,  and  not  from  the  time  of 
the  patent 

Public  Land. —  When  the  Court  finally  confirms  the  survey 
grant  of  a  specific  quantity  of  land  to  be  selected  within  the 
of  a  larger  quantity,  the  land  within  such  exterior  limits  not 
survey  becomes  public  land,  subject  to  preemption  and  w 

Judgment  in  Ejectment.^ — A  person  against  whom  a  jadgmei 
in  ejectment,  and  who  la  remoyed  from  the  land  by  a  writ  oi 
not  guilty  of  contempt  for  re-entering  on  the  land.  If  an  evei 
after  the  Jud^^ent  and  before  the  re-entry  which  confers  upoi 
of  possession. 

Pbe-Emption  Claisc. —  A  person  not  In  privity  with  the  source 
title  (the  United  States),  cannot  question  the  validity  of 
allowed  by  the  United  SUtes. 

Judgment  in  Bjcctmsnt. —  A  Judgment  In  ejectment  Is  not  i 
to  new  matters  occurring  after  Its  rendition,  which  give  tli 
title  or  right  of  posseasloii  \  and  if  such  new  matters  are  la  ; 
be  proved  by  paroL 

Appeal  from  the  District  Court,  Twelfth  Jn 
trict,  City  and  County  of  San  Francisco. 
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The  facta  out  of  which  the  present  controversy  arose  are 
fiiJIjr  stated  in  Mahoney  v.  Yon  Winkle,  21  Cal.  554* 

In  1862  an  Act  was  passed  by  the  Legislature  of  this  State 
^hich  provided  in  substance  that  a  person  dispossessed  from 
^  tract  of  land  by  the  decree  or  judgment  of  a  Court  of  oom- 
etent  jurisdiction,  and  who,  not  having  a  legal  right  to  iiO 
\  should  ire-enter  and  take  possession,  should  be  deemed 
ttilty  of  contempt  of  the  Court  by  which  the  judgment  was 
mdered.  It  was  for  a  violation  of  this  Act  that  plaintiflF 
aimed  Qreen  should  be  punished  for  contempt.  Upon 
laintifTs  aflSdavit  an  order  was  made  by  the  Judge  of  the 
welf  th  Judicial  District,  City  and  Coun^  of  San  Francisco, 
Bquinng  the  respondents  to  appear  before  said  Court  on  the 
2d  day  of  September,  1886,  to  show  cause  why  they  should 
lot  l>e  punished  for  contempt,  and  why  the  plaintiff  should 
LOt  be  restored  to  the  possession.  Upon  the  hearing  the  Court 
^loi?e  refused  to  make  the  order,  and  decided  that  the  defend- 
int  had  not  been  guilty  of  contempt  The  plaintiff  thereupon 
appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Oourt. 


r.  J-  -B«17tn,  for  Appellant 


The   Court   will  observe  '^that  on  the  18th  day  of  June, 
1862,   a  decree  was  made  rejecting  the  survey,  and  ordering 
a  nevj  survey  to  be  made  in  accordance  with  the  said  Ran- 
som   survey,*'    and   that   the  mandate  of  the  United   States 
SiipreTTie  Court  is,  "that  the  decree  of  said  District  Court 
in  tliis  cause,  entered  on  the  18th  day  of  June,  1862,  be  and 
the    same    is    hereby    confirmed ;"    which    leaves    the    survey 
still   an  open  and  imdetermined  question.      True,  the  decree 
is  that  the  survey  be  made  in  accordance  with  the  Ransom 
survey;  but  this  is  a  matter  yet  to  be  done.     Originally  the 
survey  ^*i9  to  be  made  of  the  claim;  now  the  claim  is  to  be 
gnrveyed  in  accordance  with  the  Ransom  survey.     The  obliga- 
tion  to  survey  according  to  the  claim  was  no  less  impera- 
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tive  than  to  survey  aooording  to  tbe  Ranaom  survey 
like  acts  in  confirmation  and  location  of  the  claipa 
The  United  States  District  Conrt  mnst  detenmi 
survey  is  made  in  accordance  with  the  Bansoni  si 
in  the  first  place  had  to  determine  that  the  survej 
in  accordance  with  the  grant  or  claim. 

Before  the  'United  States  District  Conrt  ec 
survey  according  to  the  Ransom  survey,  the  Iw 
more  finally  located  tban  they  were  previous  to  t 
True,  ordinarily  the  survey  cannot  depart  from  t 
survey,  under  the  mandate  of  the  United  State 
Court,  but  it  is  equally  true  that  in  the  first  i 
surv^  could  not  depart  from  the  calls  of  the 
neeesgiUUe  ret,  the  mandate  cannot  per  ee  operate  i 
tion,  for  it  merely  orders  the  location  to  be  made  i 
manner.  Until  location  or  survey  made  and  cc 
conformity  to  the  mandate,  there  is  no  final  locatioi 
and  their  legal  statvs  remain  precisely  the  same  as  t 
Thornton  r.  Mahoney. 

Again:  it  is  only  upon  the  issuance  of  the  Uo 
patent  that  the  claimant  becomes  clothed  with  a 
title  to  a  specific  parcel  of  land,  the  boimdaries  of 

t  not  thereafter  be  changed  or  invaded  even  by  Coi 

in  the  exercise  of  the  right  of  eminent  domain. 

i,  period,  no  action  of  the  United  States  concludes 

the  various  proceedings  to  be  had  under  the  sevei 

;'  Congress  are  simply  the  mode  and  means  adopted  il 

*  of  the  treaty  obligations  of  the  Government  to  afford 
and  precision  to  all  claims  therein  named. 

There  can  be  no  absolute  finality  until  all  lega 
(  reversal   are   exhausted;   it   is   only   when    there 

*  remains  any  power  to  either  party  to  the  pro 
question  the  same,  that  it  can,  strictly  and  proper 
to  be  absolutely  finaL     This  can  only  be  upon  tl 

'  of  the  patent.     (Johnson  v.  Van  Dyhe,  20  Cal.  225 
Uendriche,  23  How.  430;  Vniied  Btatee  r.  Sampeyr 
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(3;  United  States  t.  Sampeyreae, 'H.empgL  0.  O,  119;  Davis 
Ballard,  1  J.  J.  Marsh.,  Ky.,  684.) 

Agaixi:  Ui^der  the  nilbig  in  Oapsrtan  v.  Sehmidt,  26  Cal. 
9,  the  right  and  title  of  the  parties  became  res  adjudicator 
e  judgment  deifimtively  established  the  title  of  the  plain- 
f  and  aboenoe  of  title  in  def endantSy  bj  record  evidence 
clnadvB  upon  them  for  all  lame. 

K  B.  Brooks,  for  Baapondentai 

f  the  status  of  the  parties  had  remained  the  same  as  at 
time    of   the  executibn  of  the  writ^  I  admit  that    the 
irt  abonld  have  granted  the  order,  becanse  Aen  the  entry 
lid     have    been    a   clear   contempt   of    the   Court   which 
led  tlie  writ    But  the  status  had  changed,  as  the  counsel 
nits-       The   Supreme  Court  had  fixed  the  location  of  the 
[f  leagiie.     The  plaintiff  no  longer  had  any  estate  in   the 
idue    of  the  tract,  nor  right  to  its  possession;   and    the 
ins  of  the  Act  of  1858  gave  Green  a  right  to  the  posses- 
n.     Sis  entrj  was  clearly  not  an  intentional  contempt;  it 
s  evidently  made  in  good  faith,  and  under  color  of  title. 
Ihe   i>oint  made  is  that  the  half  league  was  not  ''finally 
latedy''  ft^  ^e  time  of  Green's  re-entry,  within  the  meaning. 
the  Act  of  1858.    The  land  had  been  located  by  the  claim- 
^      Ax^  acci:irate  survey  thereof  had  been  made  by  the 
»puty  United  States  Surveyor,  in  the  course  of  the  judicial 
oceedingB  pending  before   the   Board   of   Land    Commia- 
oners,  toloX  as  a  private,  voluntary  act  of  the  parties,  but  in 
t)edieTice  to  a  requirement  of  that  tribunaL     An  accurate 
lat  of  this  survey  was  presented  to  the  Board,  and  filed  in 
t»  archi^^s,  and  with  the  papers  of  the  case  was  deposited 
a  the   official  custody  of  lie  United  States  Surveyor  (Jen- 
^ral  and  in  the  transcript  of  its  proceedings,  which  the  Board 
txansmitted  to  the  District  Court,  and  they  to  the  Supreme 
Court  of  the  United  States;  and  as  a  part  of  such  transcript 
^^^as  this  Bansom   survey.     When,    therefore,    the   District 
Courts  after  the  title  had  been  ftnsUj  confirmed,  and  were 
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proceeding  to  locate  the  land  by  its  decree  of  1 
the  Bansom  location  as  the  location  of  the  ha 
was  finally  located^  so  fax  as  that  Court  was  coi 
when  the  Supreme  Court  of  the  United  States  i 
decree^  the  '' location"  became  absolutely  fini 
GoTemment  and  the  fJaimsnt„  There  may  be 
surveys  of  the  land,  but  there  never  oan.be  anoth( 
It  is  next  insisted  that  the  judgment  in  thii 
mined  the  title  of  the  plaintifE.  All  that  tl 
determined  or  oould  determine  was,  that  the 
the  present  right  of  possjBssion.  By  the  opini( 
that  the  right  of  possession  was  only  to  contio 
half  league  was  fina^y  located. 

By.  the  Courti  Shaexeb^  J. : 

The  plaintiff  appeals  from  an  order  of  the  Tw 
Court,    made    in   proceedings   had    under    an 
'^An  Act  for  the  punishment  of  contempts  an( 
approved  April  8th,  1862,    (Stats.  1862,  p.  116.; 

The  question  presented  by  the  appellant  for  d 
constitutionality  of  the  Act  of  the  Legislature 
Act  for  the  protection  of  settlers  on  public  lands 
and  to  secure  the  rights  of  parties  in  certain  cast 
April  26th,  1868,    (Stats.  1858,  p.  346-) 

The  facta  are  as  follows:  In  1861  David  IM 
menced  an  action  of  ejectment  against  the  tei 
recover  possession  of  the  ^^  Bancho  Laguna  de 
The  complaint  alleged  ownership  and  seizin  h 
demanded  premises,  without  other  allegation  or 
the  source  or  character  of  title.  The  answer  of 
ent  Green  was  a  general  denial  of  the  allegj 
complaint,  with  an  averment  of  title  in  himself  1 
of  the  premises  described  in  his  answer.  The  c 
and  judgment  passed  in  favor  of  the  plaintif 
defendants,  among  whom  was  respondent  Qr 
recovery  of  the  possession  of  the  premises  des 
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>inplaint.  Upon  appeal  to  this  Court  the  jiidgmetit  was  af- 
nned  (31  Cal.  552.)  Ou  return  of  the  ease  to  the  District 
Durt  execution  issued  on  the  judgment^  under  which  re9j>ond' 
t  Green,  among  othera,  was  dispossessed^  and  the  appellant 
ih<^ney  plaoed  in  peaceable  possession  of  the  premises  recov- 
Ki,  Tviiioh  he  continued  to  occupy  and  enjoj  until  September 
,  186^,  when  reBponilent  Green  took  possession  of  the  prem- 
3  of  'whicjh  he  had  been  dispofisessed  under  the  judgment  and 
cntion.  The  case,  therefore,  stands  UUrally  within  the  Act 
L862y  tUider  which  ihese  proceedings  were  instituted,  to  pun- 
Green  and  his  confederatos  for  contempt  and  for  restitution 
the  premises. 

[n  axrewer  to  the  order  to  show  ca^ise  why  he  should  not^ 
prmished  for  contempt  and  restitntion  be  made,  Gieen  in. 
)8taxice  admitd  the  recovery  of  the  judgment  and  ita  execu- 
n  aga.inst  him;  avers  that  the  plaintiff  deraigns  title  through 
ineboate  Mexican  grant,  confirmation  ofwhich  was  necessary 
imrpsLTt  to  it  validity;  that  it  was  presented  to  the  Board 
Land    Conuniflftioners   for   confirmation,  pendiiig  which   a 
pyey     thereof   was    made    of   half   a    league   frvm    east   to 
«t  and  a  league  north  to  souths  the  grant  being  f o?  a  smaller 
antity    'within   a    larger   exterior    area,    which   survey    was 
gd  among  tlie  archives  of  the  Board;  that  the  Board  oon- 
med  th6  claint  to  the  extent  of  half  a  league  and  no  more; 
at  the  confljnnation  of  the  claim  has  become  final;  that  it 
as  cuBtoinary  to  make  surveys  of  claims  pending  proceed- 
tgg  for  their  oonfirmation  before  the  Board  of  Land  Commis- 
oners,    mider   sanction   of  the   Board   and   direction   of  the 
ttomeyB  of  the  claimants,  and  to  conform  their  locations  ac- 
ording  thereto;  that  the  surrey  in  this  instance  was  mad© 
>y  Ransom,  a  depu^  of  the  United  States  Surveyor  General 
EoT    California,    under    the    direction    or    with    the    consent 
and  app^t^tioj*  ^^  ^^^  attomeya  of  record  of  the  claimants, 
^hose  claim  to  that  half  league  was  recognized  and  was  so  rep- 
resented   upon    the    public    maps    of    the    Comity    of    San 
Tranciscd'— this  survey  was  made  in  1853;  that  after  this 
Qreen  settled  upon  the  premises  in  controversy  as  a  settler  upon 
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public  lands  of  the  United  States  in  good  faith 
1858  he  filed  his  declaratory  statement^  embra< 
land,  with  the  United  States  Land  Eegister,  then  a1 
that  December  4thy  1862,  he  produced  before  the  B 
the  Land  Office  the  proofs  required  by  the  Act 
gress  from  him  as  a  pre-emptor  to  perfect  his  til 
the  requisite  amount  to  the  Receiver  and  receiyed 
cate  receipt  therefor,  the  original  of  which  was  for 
Washington;  that  he  has  not  yet  received,  but  ho 
ceive,  a  patent  for  the  land ;  that  the  decree  of  coofi] 
the  claim  was  made  January  13th,  1858,  and  was 
afterward  made  final  by  stipulation  in  the  United  £ 
trict  Oourt;  that  a  survey  of  the  claim  was  made  by  1 
States  Surveyor  General,  which  did  not  confer 
Eansom  survey;  upon  exceptions  to  which,  such  p 
were  had  that  on  the  18th  day  of  June,  1862,  the  Disi 
rejected  the  survey  and  ordered  a  new  survey  to 
in  accordance  with  the  Ransom  survey;  that 
plaintiff  became  the  purchaser  of  an  interest  in 
ises,  and  pending  these  proceedings,  he  bro 
suit  and  recovered  judgment  —  when  Green,  ^ 
others  within  the  exterior  limits  of  the  grant,  b 
of  the  Ransom  survey,  were  ejected.  This  wan 
Upon  return  to  the  United  States  District  Oourt  < 
survey  ordered  to  be  made,  which  was  not  in  aocor< 
the  Ransom  survey,  objections  were  again  filed  to  i1 
proceedings  were  afterward  had  that  the  survey  s 
was  confirmed. 

That  an  appeal  was  taken  from  this  decision  to  tl 
Court  of  the  United  States,  and  after  argument, 
made  the  decree  given  in  the  transcript,  the  matei 
of  which  is:  "And  it  is  further  ordered  by  this 
the  decree  of  said  District  Oourt  in  this  cause  eaU 
18th  day  of  June,  1862,  be  and  the  same  is  herel 
Yon  are  therefore  commanded  that  such  further 
be  had  in  said  cause  in  conformity  to  the  opinion 
of  this  Court  as,  according  to  right  and  juatioe,  ai 
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>f  the  United  States,  ought  to  be  had,  the  said  appeal  not- 
i^ithstanding."  That,  believing  this  decree  of  the  United  States 
'upreme  Court  operated  a  final  location  of  the  claim,  and. 
perated  to  determine  the  interest  in  the  plaintiff  In  all  lands 
itside  of  the  Ransom  survey,  he,  the  defendant,  re-eBtered 
)on  tJhe  premises  in  controversy  under  the  Act  of  1858,  All* 
tentional  contempt  or  disrespect  is  disdaiined;  as  also,  aU 
rce  and  violence,  in  re-entering^  on  the  part  of  Green.  A 
inter  affidavit  was  offered,  "whichj  upon  objection  and  under 
3eption  of  appellant,  was  excluded  for  consideration;  but 
the  facts  of  the  affidavit  have  no  bearing  upon  the  con- 
tutional  question  to  which  the  argument  for  the  ap- 
llazit*  has  been  confined,  it  may  be  disnuBsed  from  con- 
leration. 

We   do  not  consider  the  question  of  the  constitutionality  of 
e  Aet  of  1858  to  be  a  turning  point  in  the  decision  of  this 
)peal ;    Bud  for  the  reason  that  the  re-entry  complained  of 
ids    its   justification  in  the  principlea  of  the  common   law. 
n  the  facts  of  the  record,  the  United  States  owned  the  prem- 
BS  in  question,  and  as  owner  they  not  only  authorized  the  de- 
ndant  to  enter,  but  for  a  consideration  paid,  imparted  to  him 
^e  equitable,  if  not  the  legal  right,  so  to  do. 
The  Mexican  grant  under  which  the  plaintiff  claimed  the 
nd   oriffiMtlly  was  of  a  half  league  within  boundariea  con- 
lining  *  much  larger  quantity,  and  he  was  entitled,  under 
tie  decisions    in  this  State,  to  possess  the  whole  area  until 
he  half  league  should  have  been  segregated  imder  the  Acts 
d  Coiigr®^*^      Such  segregation  was  accomplished,  as  we  con- 
sider, ^  1866,  at  the  December  term  of  the  Supreme  Court 
of  the  XJuited  States,  by  its  decree  reversing  the  decree  of 
^e   iMfltrict    Court   establishing  the    survey   of   June    15th, 
1868,  as  "  a  good  and  valid  survey  "  of  the  half  league,  and 
confirmiiig  the  decree  of  June  18  th,  1862,  ordering  a  survey 
to  be  made  in  accordance  with  the  Ransom  survey,  a  plat  of 
which  was  then  on  file  in  the  proceeding  and  a  copy  of  it,  as 
'we  must  presume,  before  the  Court,     This  determination  of   • 
the  Supreme  Court  fixed  the  location  of  the  half  league  under 
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the  calls  of  the  grant.  Nothing  remained  to  be  dc 
after,  except  service  purely  ministerial  in  its  charact< 
a  question  might  have  arisen  upon  a  plat  Bubeequt 
as  to  whether  it  complied  with  the  decree  in  fact 
would  have  been  a  question  upon  the  calls  of  the  < 
not  upon  the  calls  of  tiie  grant.  In  a  bill  to  compe 
performance  of  a  contract  to  convey,  if  the  defend 
be  adjudged  to  make  a  deed  '^in  aocordance"  \ 
tain  draft  then  on  file,  the  matter  in  controversy^ 
fully  concluded  by  the  judgment  Any  questlot 
arising  as  to  the  snfficienoy  of  the  deed  executed 
fendant  as  a  fulfilment  of  the  judgment  would 
issue,  and  oould  be  judicially  entertained  and  i 
without  reinvestigating  the  original  oontrovei 
merits. 

It  is  urged  by  counsel  that  the  direction  ii 
requiring  a  '^new  survey  to  be  made  in  accords 
said  Ransom  survey  "  left  the  oaae  in  the  same 
it  would  have  been  in  if  the  direction  for  a  ne' 
been  general  and  unrestricted.  But  to  read  1 
that  way  would  be  a  manifest  misinterpretation 
tion  of  the  Court  A  judgment  ia  but  a  con< 
.!  }•  mind  properly  manifested ;  and  the  oonolusiox 

the  Ransom  survey,  evidenced  by  the  plat  on 
conclusion  of  the  Court  by  express  adoption, 
thing  to  be  done  within  the  intention  of  the 
!  make  a  duplicate  original  in  the  field  of  the  1 

and  file  the  same  in  Court 

The  point  made  by  the  counael  for  the  appe 
gation  could  not  be  considered  as  complete  n 

*  of  a  patent,  can  be  maintained  neither    upo 

*  authority.      It   was  held  in   Waterman    v. 
418,   that  a   patent  is  '^evidence   only    of 
title   made  perfect  by   confirmation    ax^d    si 
Natoma  W.  and  M.  Co.  v.  Clarkin,  14r  Cal. 

•  in  terms  that  ^^a  segregation  was  made   by 
is  true  as  urged  for  the  plainti£^  that  the 
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baa  a  general  control  over  remedies^  but  when  the  plaintiffs 
^laim  was  segregated  by  decree  in  the  mannor  stated,  he  bad 
btained  all  the  judicial  relief  he  needed  or  asked  for.  Con- 
roversy  was  ended  by  the  redress  bo  judicially  awarded, 
ad  the  general  power  of  Congress  over  remediea  could  not 
)  exerted  thereafter  as  to  the  case  of  plaintiff,  for  wan.t 
'  subject  matter.  There  is  nothing  in  the  case  of  Sarrtpey- 
dc  Bt  al.  V.  The  United  States,  7  Pet  222,  that  give©  the 
ightest  countenance  to  the  contrary  doctrine.  The  decision 
Johnson  v.  Van  Dyke,  20  CaL  225,  to  the  effect  that 
e  Statute  of  Limitations  does  not  begin  to  run  againBt  a 
;exicaii  grant  until  the  isauing  of  a  patent,  had  reference  to 
rants,  the  confirmation  and  sun  ey  of  which  were  anterior  to 
IP  Act  of  Congress  of  April  14th,  1860,  vesting  the  super- 
ision  and  control  of  surveys  in  the  United  States  District 
k>urt-  Prior  to  the  passage  of  that  Act  the  ultimate  control 
f  surv^JB  was  with  the  Commissioner  of  the  Land  Office 
Castro  V.  Hendricks,  28  How,  438,)  and  his  approval  of  a 
urvey  could  be  proved  only  by  the  production  of  a  patents  But 
y  the  Act  of  1860,  the  power  in  question  was  withdrawn 
rom  the  Executive  Department  of  the  Gov^ermnent,  and  there- 
ore,  i^  ^^^  cases  since  arising,  the  ** final  confirmation*' 
eferred  to  in  our  Statute  of  Limitations  must  be  held  to  be 
he  final  judgment  of  the  Courts  on  the  question  of  loca- 
;ion,  and  the  date  of  such  judgment  or  the  time  when  it  be- 
comes final,  must  be  the  terminus  a  quo  of  the  statute  period. 

Assui^i^g  that  the  plaintiff's  half  leagii©  was  finally  segre- 
ffatx,^d    by  the   decree  of  the   Supreme  Court,  it  follows  that 
the    surplus    land    within    the    exterior   limits    of    the    grant 
remained  to  the  United  States  as  the  successor  of  the  Mexi- 
can   nation;    and    the    right    of    immediate    possession    was 
united  ii^  them  vrith  the  right  of  property.      Considering  the 
Governnnent  as  a  private  land   owner,   the  State  Legislature 
could  not,  even  under  the  State  Constitution,  transfer  either 
the  property  or  possession  to  another  by  a  mere  edict;  and, 
considering  the  United  States  aa  a  QoTenuaent,  the  primary 
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disposition  of  the  public  lands  belongs  to  it  exclusiyel; 
vention.  If  the  L^slature  had  forbidden  the  Unit 
to  enter  cm  the  premises,  the  Act  would  have  been  vo 
it  had  undertaken  to  give  leave^  the  Act  would  \ 
merely  idle. 

The  defendant  has  succeeded  to  all  the  rights  oi 
emment.  State  le^slation  hostile  to  his  right  of  en 
proceedings  or  without  them,  would  have  been  unoou 
But  the  Act  of  1858  was  in  aid  of  the  right,  and  i 
it,  and  can  be  criticised  upon  no  other  ground  than 
wholly  unnecessary. 

The  objection  that  the  defendai^t  is  not  in  privi 
United  States,  for  the  reason  that  the  premises  w 
ject  to  pre-emption,  is  not  available  to  tb 
He  has  himself  no  existing  relations  to  the  paran 
of  title^  and  therefore  cannot  raise  the  question, 
ant  claimed  a  pre-emption  under  the  law ;  the  dai 
nized  by  the  Government  by  taking  and  receiptinf 
chase  money;  the  defendant  has  enteired  upon  t 
property  and  has  made  valuable  improvemi 
Thus  far  there  has  been  no  purpose  manifested  b 
ment  to  repudiate  the  equitable  obligation  im] 
by  the  facts.  (Ooodlet  v.  Smiihson,  6  Port. 
V.  Svxm,  6  Port  84;  BvUock  v.  Wilson,  6  Port 
Davis,  7  Mo.  644;  Hunter  v.  Hemphill,  6  Mo. 
V.  Forrest,  29  Cal.  321.)  Until  such  attempt  s 
made  by  the  Government  or  by  some  one  standi 
the  question  of  the  defendant's  right  must 
slumber. 

But  it  is  insisted  further  that  the  def eai< 
behind  the  judgment  in  the  ejectmuent  suit 
him  by  Mahoney.  The  answer  to  thia  objeG 
The  thing  forbidden  is  not  attempted  bere. 
has  happened  since  Mahoney  v.  Oreev^  iTvai 
judged;  and  the  l^gal  effect  of  the  event  is 
the  defendant  a  present  right  of  poesesaioin 
he  did  not  have  at  the  beginning  of  tlie  ejet 
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ionclusion.     The  new  event  is  in  pais  and  may  be  proved  by 
>aroI.       That  point  is  established  b7  Caperton  t.  Schmidt,  26 
7al.  479,  and  Orey  v.  DougheHy,  26  OaL  266. 
Order  affirmed. 

Mr.  Chief  Justice  OoBBXT  did  not  express  an  opinion. 


iNTIAQO  BOLLO  v.  CONOEPOION  NAVARRO, 
DOLORES  NAVAEKO,  ato  MARIA  CIRIACA 
ISTAVAREO. 

RIAL  osp  TzTLs  IN  AcTioiT  ntt  PARTITION.— :  It  Is  eompeteot  to  try  title  In 
an  action  for  partition  of  lands.  (De  Upreif  t.  Dm  Vpmf,  27  CaL  820 :  and 
Mar^nhout  y,  Higuera,  82  Cal.  289,  affirmed.) 

j)Mis8io>'s  OF  Grantob. —  Where  the  grantor  of  plalntlfft  while  occupying 
the  granted  premliea,  made  admlaslons  agalnit  the  title  nnder  which  plaint- 
iff  clainas*  beld  admlaalhle  in  erldence  agalnat  plaintiff  on  the  trial   of  an 

^PFBAi.  f  rotn  the  District  Court,  First  Judicial  District,  Los 
Lngeles  County. 

This  ^^  <^x&  action  for  the  partition  of  a  eertain  lot  and 

mprovementa    in  the  City  of  Los  Angeles.       The  plaintiff 

iseerts  title  and  possession  of  four  sevenths  by  purchase,  by 

ieeds   of  conveyance  from  Juan  Augustin  Navarro,  Teodoro 

RavarrOf    Clement    Navarro    and    Nicoloso  Navarro,  heirs, 

each    of  <w^®  seventh  of  the  estate  conveyed,  by  their  mother, 

Maria  d®l  Carmen  Eochini  de  Navarro.     The  plaintiff  denies 

that  the  ancestor  derived  a  title  to  the  land  under  a  grant  of 

the  A7ii^^<^^^^  ^^^  Government  of  the  CSty  of  Pueblo  of 

Xios  Angeles,  and  has  continuously  possessed  the  same  for 

twenty-fiv®  years.       The  complaint  is  in  conformity   to  our 

oode  of  practice,  providing  for  the  partition  of  real  estate 

among  joint  tenants,  or  tenants  in  common,  and  recites  the 

joint  tenancy  with  plaintiff  of  the  remaining  children  of  Car^ 

men  Bochini  de  Navarro,  to  wit:    her  daugbteiP  IXdorea, 
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Concepcion,  and  Maria  CSriaca  NavArro- 
them  one  seventh  of  this  property  in  dispt 

Of  the  defendants  Dolores  Navarro  8 
denies  the  seizin  at  any  time  by  her  mo 
premises  set  forth  in  the  oomplaint,  and 
in  herself  and  uninterrupted  possession  : 
derived  her  title  from  the  authorities  of  t 
Angeles. 

The  cause  was  tried  before  a  refer< 
Courty  who  found  the  following  facts  an< 
to  wit: 

"First  —  That  defendant,  Dolores  NaT 
session  of  the  lot  described  in  plaintiff's 
thirty  years  ago,  by  Antonio  Maria  Lugo, 
the  Pueblo  of  Los  Angeles. 

"  Second  —  That  said  Dolores  has  ren 
and  iminterrupted  possession  of  said  lot 
exclusive  right  and  title  thereta 

"  Third  — That  Maria  del  Carmen  Roc 
mother  of  Dolores,  from  whom  plaintiff  i 
title,  entered  upon  the  lot  simultaneousl; 
Dolores,  and  occupied  the  same  continuoi 
of  her  death,  in  eighteen  hundred  and  six 
the  sufferance  and  courtesy  of  Dolores,  ai 
any  right  or  title  thereta 

"Fourth  — That  plaintiff  obtained  fn 
Carmen  deeds  of  oonveyance  for  the  porti 
cited  in  the  complaint,  but  that  such  conv< 
or  interest  with  plaintiff  in  said  lot. 

"  I  find  as  conclusions  of  law,  that  plain 
lot  in  question ;  that  the  land  and  its  appiirl 
erty  of  Dolores  Navarro,  and  that  plainti 
partition  of  the  premises." 

Judgment  was  rendered  accordingly. 

The  evidence  was  conflicting  as  to  wl 
was  made.     The  evidence — much  of  it- 
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'agno  and  tmoertain  character.  There  was  much  evidence 
f  the  statements  of*  the  mother  of  the  respondent  while 
vingf  on  the  demanded  premises,  to  which  the  plaintiff 
>jected  as  irrelevant  and  incompetent^  and  to  its  introduc- 
»i  excepted. 

The  plaintiff  moved  for  a  new  trial  on  the  gronnds  that 
}  findings  and  judgment  were  against  the  evidence  and 
linst  law,  which  motion  was  denied;  and  from  the  order 
lying  said  motion  and  the  judgment  the  plaintiff  appealed, 
i  relied  on  the  grounds  assigned  bj  him  for  the  granting 
leW    trial. 

The  other  facts  necessai^  to  an  understanding  of  the  points 
cided   are  stated  in  the  opikiion  of  the  Court 

V.  -BT.  cfi  O.  V.  Howard,  and  James  H.  Lander,  for  Appel- 
It. 

The  referee  and  Court  exceeded  their  powers  In  passing  upon 
e  question  of  Dolores'  alleged  title  in  this  case. 
The   two  hundred  and  6ixty-fourth  section  of  the  Practice 
jt  only  authorizes  "  cotenants  in  possession  of  real  property 

parceners,   joint  tenants,  or  tenants  in  common,"  to   bring 
it  for  partition. 

The  csstate  sought  to  be  divided  here,  according  to  the  de- 
snce,  i*  ^^  •  coparcenery,  because  it  does  not  arise  from 
gs^^ent.  (*  Kent,  884.)  It  is  not  a  joint  tenancy,  because, 
a  that  case,  the  parties  must  hold  by  a  joint  title,  created 
xpressly  by  one  and  the, same  deed  or  will  —  and  here  parties 
lold   by   pwchase,      (4  Kent,   373.) 

If  the  position  of  the  defence  be  true,  the  parties  cannot 
be  tenants  in  common,  as  the  respondent  claims  the  entire 
estate  by  adverse  title;  whereas,  the  possession  of  one  tenant 
in  common  is  the  possession  of  the  other.  No  one  can  be  a 
patty  to  a  proceeding  for  partition  unless  he  has  privity  of 

estate    and    is   entitled    to   present    possession.     (Stevens    v. 

Enders,  1  Green,   272.)     Tenants   in  common   are  such  as 

liave  a  unity  of  possession,  but  a  distinct  and  several  title  to 
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their  sharak  (Hilliard  on  Be«l  ^wp. 
adversely  to  the  general  title,  he  eannot 
(Coke  Litt  189  a.) 

The  statute  requires  parties  to  be  ''  cc 
mean  under  a  common  source  of  title, 
in  common  with  another  who  daims  by 

The  two  himdred  and  seventy-first  se 
Act,  which  declares  that  ''the  rights  o 
plaintiffs  as  well  as  defendants^  may  b 
and  determined  by  such  action,''  mui 
under  the  common  source  of  title.  It  i 
the  intention  of  the  Legislature  to  subs 
in  partition  for  the  possessory  action  of 
tion  is  not  adopted  for  such  a  purpoc 
supported  by  decisions  in  McOiUivray  v 
!  and  De  Uprey  v.  De  Uprey,  27  Oal.  321 

1  In  the  last  named  case  the  partition 

common  source  of  title,  and  the  case  ii 
title  necessary  to  a  partition;  but  it  is  : 
ing  that  in  this  suit  a  title  may  be  det< 
only  not  necessary  to  a  partition,  but  wi 
shows  that  there  can  be  no  partition^  b 
j  4  controversy. 

It  is  well  settled  that  in  chancery, 
•  il  Chancellor  will  hold  the  suit  until  the  t 

law,  or  will  award  an  issue  to  try  the  ti 
shown  that  the  title  is  in  controversy,  t 
missed.  (Manners  v.  Manners,  1  Green 
V.  Hartshome,  1  Green  Ch.  865.)  The  ; 
should  have  been  that  the  suit  for  partit 
the  title  was  settled  at  law.  {WiVcins 
Ch.  116;  1  Story  Eq.  Sec  661  and  i 
Johnson,  1  Hoff.  Ch.  560.) 

The  statute  of  California,  in  all  its  e< 
copy  of  that  of  New  Yorl^  under  ivhic 
held  that  the  title  must  be  settled  by  an 
same  rule  prevails  in*  other  States.    ( 
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cited,  and  Martin  v.  Smiih,  1  Harp.  Ch.  106;  Burton  v.  But- 
land,  3  Humph.  436;  Straughn  v,  Wright,  4  Band  493; 
Walter  y.  Laffin,  26  HL  472.)  The  Court  should,  therefore' 
have  directed  suit,  or  ordered  an  issue  to  try  title.  Under 
the  judgment  in  its  present  foriBj  it  is  res  adjndkaia  that  the 
itie  is  vested  in  the  respondent,  with  which  plainti£f  should  be 
Qet  in  an  action  of  ejectment  to  try  title, 

Tlie  two  hundred  and  aeventj-sixth  Bection  of  flue  Practice 
ict  limits  the  jurisdiction  of  the  Court  to  dividing  the 
roperty  according  to  the  respective  rights  of  the  parties, 
Tidently  confining  it  to  a  partition  under  the  common  title* 
'he  suit  can  be  conunenced  only  on  the  juriadictional  fact  that 
be  parties  are  cotenants,  holding  as  coparceners,  joint  tenants^ 
ir  tenants  in  common,  in  actual  possession,  under  a  common 
oupce  of  title.  (Stevens  v.  Enders^  1  Green,  271;  Bradley  V- 
^arJcness,  26  Cal.  76.)  The  property  must  "be  owned  in 
jommon.'*      (McGiUivratf  v.  Evans,  supra.) 

It  violates  all  rules  of  proceeding  to  convert  an  action,  the 
lole  object  of  which  is  the  partition  of  property  owned  in 
jommon,  into  an  action  of  ejectment,  to  try  adverse  titles, 
[f  the  Court  can  adjudge  the  title  to  an  adverse  claimant,  as 
las  been  done  in  this  case,  it  may  award  a  writ  of  posses- 
lion. 

The  referee  erred  in  admitting  hearsay,  public  nmior,  and 
jtatements  of  one  Antonio  Maria  Lugo,  an  Alcalde,  as  to  the 
title  of  respondent  (EllicoU  v.  Pearl,  10  Peters,  434;  Doe  v. 
ThomCLS,  14  East.  823.)  The  defendant,  by  proving  a  parol 
grant,  has  rebutted  all  presumption  of  a  title,  {Be<dl  v.  Lynn, 
6  Har.  &  John.  336.) 

In  the  Court  below  the  plaintiff  gave  in  evidence  a  paper 
title.      The  referee  permitted  the  defendant  to  prove  a  parol 
grant  by  an  Alcalde,  some  time  about  1813  and  1814.     It  is 
insisted  that  this  was  error,  inasmuch  as  the  seventeenth  sec- 
tion of  the  Regulations  of  Neve  of  1779  required  the  grants 
to  be  in  writing  and. recorded.     (Jones  &  Halleck,  32.)     They 
were  also  to  be  given  by  the  Governor  or  CommissaTj,  and 
it  doea  not  appear  that  the  Alcalde^  at  thst  tini%  had  any 
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power  to  grant  (Earl  r.  BumM,  15  C; 
dear  that  under  the  Mexican  law  and  re 
were  required  to  be  in  writing.  (2  Wl 
Decreee  of  1770-78  and  91,  Jonee'  R.)  1 
ish  and  Mexican  law,  all  grants,  both 
pueblo  limits,  were  required  to  be  in  wi 
in  a  book  to  be  kept  therefor.  There  ^ 
lowance  of  grants  by  parol,  either  undc 
men  law,  nor  under  either  Spanish  or  ] 
Hence,  in  order  to  establish  title  to  city 
necessary  to  show  written  grant,  or  at  ] 
title;  or,  otherwise,  to  show  its  former 
(Regulations  for  California,  of  1791,  1 
States  v.  Sutter,  21  How.  181 ;  Jones,  H 
Curtis,  a  C,  718;  8  CaL  27.)  The  reg 
required  the  grant  of  house  lots  to  be  in 
34,  Sec  12.)  Subsequently  the  power 
was  conferred  on  the  pueblo  authorities, 
written  grants  still  remained.  (Jones,  i 
These  regulations  are  also  to  be  found  in 
SuUivan,  8  CaL  189,  195,  wherein  also  t 
the  practice  was  written  grants. 

The  evidence  of  the  alleged  parol  grant 
it  to  a  time  when  she  was  a  child  of  aboi 
J  long  previous  to  the  regulations  of  1828. 

set  up  to  have  been  made  by  one  A.  M 
This  is  fatirl  to  respondent,  for  even  ii 
valid  at  the  time,  which  we  deny,  the  Al< 
to  grant  pueblo  lots,  such  power  being  \ 
the  Gk)vemor  or  Commissioner.  And 
}  ^  •* Alcalde  titles,*'  so  called,  were  issued  oi 

Ayuntamiento,  as  a  basis. 

It  is  clear  that  no  title  was  issued  to 
She  herself  states  the  contrary  in  her  evi 
best  only  an  equity  from  possession,  and  i 
her  by  the  regulations  of  1828  to  comptei 
ten  grant  in  accordance  therewith.    This  si 
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QlasmU  <E  Chipman^  for  EesfMrndentm 

Point  I  has  been  tnllj  coiiBideTed,  and  eettled  agaiimt  tppel- 
^t  h^  thifl  Court  in  one  of  the  caseg  cited  by  him,  (I>e  Vprey 
▼*  De   Uprey,  27  CaL  329,) 

It  may  be  true  that  the  auit  for  partition  oaa  only  be  con^ 
mene^^  upon  the  alleged  fact  that  the  partiea  are  cot^nanta; 
but  it  does  not  follow  for  that  raaflon  that  the  answer  may  not 
deny  ^^  allegatioDj  set  Up  sole  and  exclusive  title  in  defend- 
lat,  ^Jnd  that  the  Court  may  not  t^  and  decide  the  issuea  so 

Point  H  ifl  not  well  mada     AH  of  the  teetimony  ref erred 

to  wag  taken  without  any  specific  objection  on  the  ground  of 

^ing  "hearsay"  or  public  rumor;  and  therefore  that  objee- 

t^on  now  is  unavailing,     (10  CaL  268 ;  12  CaL  245.)     If  any 

<^ojectione  at  all  were  made^  they  were  made  to  the  infcerrog- 

'^foriea,   and  no  motion  was  made  to  strike  out  the  answere 

^f  the    witneaeeg.     Without  this  the  objections  were  worth- 
leas. 

m    regard  to  Point  III,  we  differ  entirely  with  appellant. 

Ae^umi^ig  that  the  parol  grant  was  not  mifficient,  yet  respon- 
m^X  \iaving  taken  adverse  possession  under  it,  claiming  title, 
fti©  ten  years  adverse  occupation  and  claim  afterwards  raise 
the  presumption  of  some  other  and  sufficient  grant-  {Nisto  v. 
GarpenHsT,  21  CaL  471,  490,  491;  1  CaL  65;  1  CaL  488;  7 
,  '  ^^5.)  From  these  it  would  seem  that  the  occupant  hav- 
^■^  entered  in  good  faith,  believing  that  she  bad  a  title^  and 

ftfisertin^  it,  a  good  grant  would  be  presumed  in  her  favor  by 

*^B&  af  ten  years  peaceable  possession. 

^7  the  Court,  SAjmsRSon^,  J,: 

^e  point  that  the  Court  below  conld  not  try  title  in  this 
d^tv,  ^^  auBwered  by  the  cas^  of  De  Uprey  v,  De  Uprey,  27 

w^  20,  and  Morenhoui  v,  Higutra,  32  CaL  289, 
^^ether  Alcalde  grants  were  required  to  be  in  writii^  it 
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11  unnecessary  to  consider.  The  plainti 
'  grant  in  writing  to  Carmen  Ka^arrOy  an< 
rect  in  his  point,  that  Alcalde  grants  eoul 
instrument  in  writing,  it  follows  that  Ca 
-  claims,  had  no  title,  or  at  least  only  sue 
upon  possession  only.  We  do  not  consic 
the  Ayuntamiento  upon  the  petitions  of 
another  at  its  sessions  in  1846  and  184 
grant  by  that  body  to  Carmen  Navarro, 
the  Ayuntamiento  was  whether  the  lot  s 
to  Carmen  Navarro,  but  to  another  par 
not  to  grant  it  to  that  par^,  but  to  retu: 
and  leave  Carmen  undisturbed  in  the  ] 
reasons  therein  set  forth.  Instead  of  am 
Oarmen,  those  proceedings  show  that  she 
therein  so  expressly  recited. 

The  title,  then,  as  between  Carmen  as 
the  parol  grant  of  the  Alcalde  Lugo  and 
of  the  possession.  Whether  that  amoun 
not,  is  of  no  consequence  in  this  actio] 
one  party  it  is  good  for  the  other.  W 
sume  it  to  be  good.  Then  the  only  qu( 
to  Carmen  or  Dolores?  If  the  latter, 
interest  in  the  lot.  The  referee  found  i 
I  gave  the  lot  to  Dolores,  and  delivered  to  li 

it  is  sufficient  to  say  that  we  are  entin 
finding. 

.1  It  is  not  necessary  to  specially  notice  thi 

to  certain  portions  of  the  defendant's  test 
claims  under  Carmen,  and  the  admission 
lifetime  while  living  upon  the  lot,  to  the 
to  or  was  in  the  possession  of  Dolores^  wi 
against  him. 

Judgment  and  order  aiSrmed. 

Hr.  Justice  BHonss  did  not  es^ress  an 
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By  the  Oovat,  QasiosbboMp  Zf  <m  petition  for  rehearing: 

In  Ids  petition  for  a  rehearing  comiflel  complains  that  we 
We  assumed,  rather  than  dteided,  thai  an  ^'  outstanding  title  " 
^^7  be  tried  in  an  action  for  partition.     On  that  head  it  is 
sufficient  to  say  that  we  have  assumed  nothing  of  the  kind.    No 
^e8ti<Mi  as  to  an  ^^  outstanding  title  "  is  made  in  the  case.    As 
to  title  the  only  question  presented  is  whether,  at  the  time  of 
llie  death  of  Carmen,  ehe^  or  Dolores,  was  the  owner  of  the  lot. 
If  C^^rmen  was  the  owner,  then  the  plaintiff  has  become  a  ten- 
snXvici  common  with  Dolores.    If  Dolores  was  the  owner,  tlien 
\k^  plaintiff  has  acquired  no  title  and  is  not  a  tenant  in  com- 
mon with  Dolores,  and  is,  therefore^  not  entitled  to  a  partition. 
That  such  a  question  may  be  tried  in  an  action  for  partition 
^aj  have  been  assumed  rather  than  decided,  for,  in  common 
with  other  Courts,  we  sometimes  assume  what  is  too  obvious 
for  argument. 

^^ether  the  plaintiff  and  defendant  are  tenants  in  com- 
'^    i»   the  first   issue  to  be  tried,  if  made,  in  an  action 
^f  this  character.    If  the  Court  finds  the  issue  in  favor  of  the 
defendant,  the  action  is  at  an  end.     The  idea  that  a  party 
^^  ill  partition  cannot  deny  that  he  is  a  tenant  in  common 
^^  *rt  up  that  he  is  the  sole  owner  of  the  premises,  is  sim- 
P^7  preposterous.     There  never  has  been   a  time  when   he 
oouJd  not.     Under  die  old  system,  if  this  was  dcme,  the  par- 
tition waa  stayed,  and  the  parties  were  sent  to  a  Court  of  law 
^  ^'y    the  issue,    for  the   simple   reason   that  a   Court   of 
fquity  could  not  try  it     If  the  Court  of  law  found  the  issue 
^f^'^OT   of  the  plaintiff,   the  Court  of  Chancery  then  pro- 
jeeded   with  the  partition;  if  for  the  defendant,  the  bill  was 
pissed.    But  the  reason  for  this  practice  does  not  exist 
V'^u    ^^^  system.     On  the  contrary,  we  have  but  one  Court, 
WKh    has  in  the  premises  all  the  powers  of  both  law  and 
^jj^^   Courts  under  the  old  system;  and  there  is,  theriefore, 
,    ^cb  a  case  no  necessity  for  two  actions,  one  at  law  and 
^^  other  in  equity,    as  under  the   former  system.     On  the 
^\s»^f  the   Gourt   proceeds  in  one  action,  and  first  tries 
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and  detormmes  all  liie  qaettioiifl  at  la^ 
is  favorable  to  the  plaintiff,  then  takes  i 
«qnitable  t>art  of  the  ease;  if  for  the  d< 
18  denied  without  any  farther  action.  ' 
eided  in  De  Uprejf  v.  De  Uprey,  and  re 
▼•  Higuera;  but  aa  ooanael  ia  diaposed 
tiiose  e$BeB,  w»  have  tliaaght  premier  agaii 
the  role. 

Upon  the  other  points  w«  have  no  oi 
former  opinion. 

Rehearing  denied* 

Veiliier  Ifr.  JTnatice  BHonsi  nor  Mr. 
an  opinion* 


BOBERT  BURNETT  v.  ABEt  8TE. 
PEDRO)  DOMEO,  as  Rscsiveb 
Pbopsrtt  of  Abel  SrsAXKSy  PII 
DOMEC,  nr  PssaoN,  8,  0.  awd  J< 
C.  FoT  &  BnoTHEn/'  EPHRAIM  N. 
H.  HOWARD,  WILLIAM  E.  D 
I  E.     DODGE,  Jb.,     JAMES     STOl 

PHELPS,    STOKES   aot)  D.   W. 
ETa,  AND  JOHN  PARROTT.    ^ 

Vkm  or  Nonoi  ov  Monov  vob  Hmw  TBiAL.p-t 
and  Blnetj-five  of  the  PracUee  Act,  bm  amended 
tor  a  new  trial  U  wtthln  time  If  serred  with! 
written  notice  of  the  flllns  of  the  flndlnge  or  th 
tfeeislon  of  the  Court,  In  all  caaet  «scept  where 
hj  «  jury. 

OONSTBDCTIOK  OV  PB0MI8S8  IN  PB0MI880RT  NOTB8.- 

•nit  is  brought  is  prored  or  admitted  te  hare 
maker,  all  the  tema  of  the  promise  sought  to 
kind  of  monej  to  be  paid,  must  be  ascertain 
Infepection  and  construction  of  the  instrument. 
YUDOMBNT  roB  Ukitbd  Statb»  Qold  Conr. —  Id  an 
mortgage,  bj  the  terms  of  which  the  pajments, 
to  be  made  In  United  States  gold  coin,  or  hi  del 
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tender  notea  at  their  amrkeC  Talve  In  sold  coin  In  the  San  Franelaoo  market? 
*«M,  that  a  Judgment  for  gold  coin  was  properly  rendered.    <£«#•    w. 
Oimctitmt  28  Cal.  288,  ta  cited  aa  antborltj.) 
'^^ —  8ach  a  note  la  aathoriaed  by  and  enforceable  under  the  Spedfle  C<m- 
^^«ct  Act 

^ff^TkACT  TO  FAT  IK  GOLD  AXD  Sitvm  CoiK^— Under   the  Spedfle  Contract 
Aet,  a  promiae  In  writing  to  paj  In  United  Statea  sold  and  alWer  coin  U 
tttTorceable  bj  judgment  fOr  the  pajment  of  gold   and  allrer  coin,  and  a 
_     ^e<lgment  for  gold  coin  only  la  erroneoaa. 

SotncxKHCT  or  FiifDiNoa.'A  fact,  eontalnetf  la  the  flndlnga  of  the  Oonrt. 
wlafl^h  contradlcta  the  admlaalona  of  the  pleadlnga,  will  not  be  regarded;  and 
no     premmptlon  that  It  wag  flranded  upon  competent  evidence  will  be  in- 


kp^-^EAL  from  the  District  Cmit,  First  Jucjicial  District, 
l/»  Angeleg  County. 

This  wss  sn  action  of  foredosnre  on  two  certain  notea  and 

•  mortgage  of  certain  real  property  situat'ed  in  Los  Angeles 

County  to  secure  their  payment     The  notes  were  set  forth 

M»  h€9e  verba  in  the  complaint;  their  due  execution  was  not 

"™ciently  denied  in  answer  to  raise  an  issue  thereon.     The 

^fendants,  except  Abel  Steams,  were  impleaded  as  parties 

iiavingp    or  daiming  to  have  some  interest  in  the  property 

^^'■^eaged,  which  interest  was  alleged  in  the  complaint  to 

w  ^>aV>aeqtient  and  subordinate  to  plaintiffs  mortgage  lien 

TOTeon.     The  defendants,  except  Steams,  made  default,  and 

defendant  Steams  by  his  answer  raised  issue  only  upon  plain,- 

tin's  demand,  contained  in  the  prayer  of  his  complaint,  for  a 

judgment  payable  in  the  gold  coin  of  the  United  States.    The 

terms  of  one  of  said  notes  were  as  foUows,  to  wit: 

^  ''Saw  Fbanoisco,  May  19th,  1864. 

^^^   months  after  dat?,   for  value  received,  I  promise  to 

P|^y  to  Adolph  Portugal,  or  order,  in  United  States  gold  and 

SllX^  Wiixi,  the  sum  of  eleven  thousand  dollars,  with  interest 

tji^  ^Late  at  the  rate  of  one  and  one  half  per  cent  (1^  per 

V  per  month  until  paid ;  and  in  case  of  failure  to  pay 

t^^  interest  and  principal  in  such  coin  as  aforesaid,  then  for 

J^jjje  received,   I  promise  to  pay  to  said  Adolph  Portugal  or 

^jieT,  suoh  further  9imi  or  percentage  aa  damage   and  in 
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addition,  &b  flliall  be  equal  to  the  actu 
in  the  San  Francisco  market^  between 
States  Treasury  Notes  or  other  paper  evi 
which  are,  or  shaU  have  been  made  bj  A 
tender  in  payment  of  debts. 

^Witness:  Hbnbt  Haioht*'^ 
11 


The  other  of  said  notes  was  in  like  ti 
eipal  sum  thereof,  and  that  the  words 
coin  '^  were  used  instead  of  the  words  **  I 
silver  coin.** 

The  trial  was  before  the  Court  wit! 
Oourt,  among  other  things,  found  as  a 
due  the  plaintiff  upon  said  notes  6ev( 
hundred  and  thirty-one  dollars  in  the  go 
States.  The  plaintiff  had  judgment  ac( 
of  his  complaint,  which  was  entered  ![^ 
On  the  Ist  day  of  December,  1866,  de 
notice  of  motion  for  a  new  trial,  upon 
findings  of  fact  were  against  the  pleadi: 
and  that  the  judgment  was  against  L 
a  new  trial  was  denied  by  the  Court,  a 
appealed  from  the  order  denying  said  : 
judgment. 

The  other  facts  are  stated  in  the  opinio 

V.  B.  Howard,  iat  Appellant 

The  Court  rendered  judgment  for  tl 
thousand  nine  hundred  and  thirty-one  dol 

It  is  assigned  for  error,  that  as  to  th( 
ment  does  not  pursue  the  contract,  inas 
is  for  ^'gold  and  silver  coin,"  and  the 
coin.     That  the  Specific  Contract  Law 
action  on  a  contract,  or  obligation  in  w 
payment  of  money,  made  payable  in  a  s] 
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)r  currency,  judgment  for  the  plaintiflF,  whether  the  same  be 
)/  default  or  after  verdict,  may  follow  the  contract  or  obli- 
atioD,    and  be  made  payable  in  .the  kind  of  money  or  cur- 
Bncy    specified   therein.'*      (Pr.   Act,   Sec   200.)     The  two 
imdrecl  and  tenth  section  requires  the  execution  as  to  the  cur- 
tncy   to  follow  the  judgment.     In  this  instance  the  judgment 
olatee   the  Specific  Contract  !Law,  as  it  is  not  payable  in  the 
nd     <y£  currency  specified   in   the  mortgage.     Independent 
:  that    law,  the  judgment  would  be  for  pioney  generally,  and 
L  ord.e:r  to  entitle  himself  to  the  specific  performance  provided 
1  tha^    law,  the  plaintiff  must  bring  himself  within  its  pro- 
Lsions. 
It   is   no  answer  to  say  that  tbere  is  no  difference  shown 
)etweeTi.  a  gold  and  silver  dollar  in  value.      The  obligor  is 
wtmd    only  according  to  the  contract,  and  that  is,  to  pay  in 
one  or  tihe  other,  or  both,  at  his  option  and  in  such  proportions 
as  he  may  elect     Such  is  the  agreement  of  the  parties.     {Small 
V.  Quiruy,  4  Greenl.  497.)     The  judgment  must  follow  the 
contract,  as  held  in  Seed  v.  Eldridge,  27  CaL  847,  where  the 
variance  was  much  less  than  in  this  case. 

Olfissett  £  Chipman,  for  Respondents, 

The  judgment  roll  shows  no  error.  The  fourth  finding  of 
*®  ^'^^dge^states,  as  a  fact,  that  there  is  due  upon  the  notes 
^T\,^^  "/^  gold  coin/'  the  amount  sued  for. 

The  evidence  by  which  this  fact  was  established  is  not  set 
lorth,  but  must  be  presumed  to  have  been  competent  and  suffi- 
cient Error  will  not  be  presumed.  (5  Oal.  151;  7  Cal. 
290.)  ^(j  jf  ^g  findings  referred  to  were  insufficient  per  se 
^sustain  the  judgment,  this  Court  would  presume  that  such 
other  facts  were  proven  as  are  necessary  to  sustain  the  judg- 
ment (Jenkins  v.  FrinJc,  80  Cal.  686 ;  James  v.  WiUiams,  31 
^^-  211;  Lffon  v.  Leimback,  29  CaL  189.)  Hence  this  Court 
^ojJd  presume,  if  necessary,  that  a  sufficient  promise  in 
^iting  to  pay  guch  indebtedness  in  gold  coin  was  proven  in 
"le  court  below*     If  an  enor  of  law  occurred,  no  injury  was 
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sustained  by  appellants  that  would  justii 
templation  of  law,  a  silver  dollar  is  as  val 
A  judgment  for  gold  coin  is  therefore 
ment  for  the  same  amount  m  gold  and  a 
the  judgment  should  strictly  have  been  fo 
instead  of  for  gold  coin,  the  error  is  s 
noxious  to  the  appellant  that  this  Oourt 
judgment  of  the  Court  below  on  account 
Pr.  Act,  Sec  835;  Weiser  y,  DerUsan, 
point  was  not  made  in  the  Oourt  below, 
judgment  would  probably  have  been  mo 
such  objection.  (Morgan  ▼•  Hugg,  2  C 
TreadweU,  29  CaL  282.)  Nor  is  the  p 
grounds  of  appeal    (29  CaL  282.) 

»  By  the  Court,  BaoDEs,  J.: 

The  plaintiff  objects  to  the  defen< 
motion  for  a  new  trial,  on  the  ground 
not  served  and  the  statement  was  not  £ 
prescribed  by  the  Practice  Act  The 
sustained.  Under  section  one  hundr< 
'  I  as  amended  in  1866,  the  party  intending 

*  ^  trial  has,  in  all  cases,  except  when  the  a 

by  a  jury,  ten  days  within  which  to  give 
tion  after  receiving  written  notice  of  thi 
ings,  or  of  the  rendering  or  filing  of  th( 
not  appear  that  such  written  notice  was 
and  the  defendant  was  therefore  within  ti 
also  was  filed  within  the  statutory  time  i 
given. 

The  first  ground  of  the  motion  is  tha 
not  justify  the  findings,  because  the  "not 
made  payable  in  United  States  gold  coin  o 
at  the  option  of  the  defendant.'^  When  it 
ted  that  the  note  upon  which  the  suit  is  bi 
the  alleged  maker,  all  the  terms  of  the 
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he  Jkazid  'of  money  in  wEicli  payinent  is  to  be  made,  is  to 
e  Asoertained   by    an    inspection    and    construction    of   tbe 
striiment-     In  Lane  v*  Gluehauf,  28  Cal.  288,  we  bad  under 
nsi deration  a  note  substantially  like  those  in  this  case,  and 
>oii   livbich  tbe  Court  below  had  rendered  judgment  for  coin 
ily^     aJid   in  affirming  the  judgment  it  was  held  that  the 
omis^  on  the  part'  of  the  maker  was  to  pay  gold ;  that  the 
tention  was  to  secure  payment  in  that  kind  of  money  if  it 
^uld    l>e  lawfully  enforced;  bet  if  that  could  not  be  done,  to 
euro    payment  in  legal  tender  notes  at  their  market  value  in 
an  Francisco  when  converted  into  gold;  and  that  this  latter 
dpulation  was  not  inserted  in  the  contract  for  the  benefit  of 
be  maimer,  nor  to  give  him  the  election  of  the  kind  of  money 
B  will  eh  he  might  make  payment.     And  it  was  further  held 
hat  tlie  Specific  Contract  Act  afforded  for  cases  of  that  sort 
tiie  remedy  of  specific  performance-     The  constructioii  given 
to  tho  note  in  that  case  is  applicable  to  those  in  the  suit  in  this 
case, 

Th©  second  ground  is,  that  the  notes  and  mortgagea  are  not 
authorized  by  the  Specific  Contract  Act;  and  the  third 
groamd  ia^  that  the  judgment  should  not  have  been  for  any 
apecific  kind  of  money,  but  for  money  generally.  Both  of 
these  points,  as  we  have  seen,  were  determined  adversely  to 
the  defendant  in  Lrnie  v,  Gluckauf. 

The  point  that  the  judgment  is  erroneous  in  the  respect 
l^t  it  adjudges  the  whole  amount  to  he  due  to  the  plaintiff 
^  g^ld  coin,  when,  in  fact,  the  larger  of  the  two  notes  is  pay- 
able in  "  United  States  gold  and  silver  coin,"  ia  well  taken. 
It  arises  upon  the  pleadings  and  judgment  —  the  note  being 
set  out  in  the  complaint  —  and  needs  not  the  aid  of  a  motaon 
^«r  a  new  trial  for  its  presentation.  It  is  true  that  the  Court 
i*>"Qd  that  the  amount  of  the  larger  bb  well  as  the  araaller 
^otc  was  due  in  gold  coin,  but  this  was  contrary  to  the  aver- 
ments of  the  complaint,  which  were  admitted  by  the  defend- 
^^  Tbe  failure  to  deny  under  oath  the  execution  of  the 
"^ote  when  copied  into  the  complaint,  or  annexed  to  it^  amounts, 
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PolnU  declined. 

under  the  statute  rules  of  practice,   tc 
execution.    There  can  be  in  such  case 
the  tenor  or  effect  of  the  note;  and  a  fi 
tersy  whether  it  agrees  or  disagrees  with 
is  wholly  nugatory.     The  finding  shoiL 
facts  in  issue.    The  province  of  the  Cox 
is  to  determine  but  not  to  raise  the  iss 
the  other  side  that  it  will  be  presumed 
fact  in  question  from  competent  evidenc 
will  not  be  presumed  that  evidence  was 
diet  the  admission  of  record.     Ferhai)8 
through  inadvertence,  but  it  is  •  plearlj 
provisions  of  the  Specific  Contract  Act^ 
judgment  for  a  specific  kind  of  money  to  i 
The  Court  below  is  directed  to  modi 
respect  to  the  amount  due  on  the  prom 
scribed  in  the  complaint,  so  that  it  shall  b( 
and  collectable  in  United  States  gold  and  i 


i-l 

MILES  HILLS  v.  rREDERIOK  SHEE 
•  •  *'  WINTEEBUEN',   Executoes  of  the 

',4,  Testameht  of  Jambs  Stokbs,  Deciasj 

FiNAUTT   or   JODonifT.^  The   flnallty  of  t  lodgm< 
referenoe  to  tli€  Coort  r«Dderlns  It.  dates  from  tb« 
by  the  particular  Court,  upon  the  merlti;  bat  If  o 
to  the  subject  matter  of  the  judgment,  It  does  not  b 
^  I  •  ment  npoo  the  merits  has  been  rendertd  b7  tbe  Co 

,  »  •  no  appeal  be  taken,  then  by  a  Court  baTlng  orlgloal 

judgment  upon  the  merits,  and  the  time  for  an  appet 
or  the  party  against  whom  judgment  was  rendered 
finality  or  waived  an  appeal. 
Limitation  09  Action. —  Where  S.  eorentnted  wltb 
Mexican  title  to  certain  lands  whteb  8.  conrejed 
In  the  event  said  title  should  not  be  eooflrmed  \tj  tt 
States,  before  which  It  was  then  pending,  open  the  II 
same,  that  S.  and  his  legal  representatives  sb'oald  i 
H.  for  the  purchase  price  of  said  lands,  with  interei 
trlct  Court  of  the  United  States  for  the  Northern  D 
California,  on  the  0th  day  of  Noyember,  1860,  tdja^ 
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^om  which  Judgrment  no  appeal  was  taken  or  waiver  made  of  the  right 
thereto,  or  acquiescence  In  tbe  (Inallty  of  said  Judgment  declared,  within  Ikwm 
i^ears  thereafter :  held,  that  the  right  of  action  for  a  breach  of  said  covenant 
only  accrued  after  the  lapse  of  five  years  from  November  9th,  1859,  during 
^hich  time  said  judgment  was  subject  to  appeal,  and,  as  regards  its  snbjeet 
natter,  was  not  a  final  adjadlcatlon. 

Api>:eial  from  the  District  Courts  Third  Jndidal  DiBtrict^ 
Honterey  County. 

Tho   plaintiff  appealed. 

Ti^    other  facts  are  stated  in  the  opinion  of  the  Gourt 

^^TZiam  Matthews,  for  Apgellant 

As  to  the  rule  ot  construction  of  contracts,  see  Broome's 
t.  M.  482,  side  page;  Ooodtitle  v.  Bailey,  1  Cowp,  600 j  16 
Johns,  179. 

Appellant  claims  that  when  Stokes  covenanted  that  the 
^nginal  Mexican  title  to  the  land  conveyed  would  be 
aeelared  valid  by  the  Courts  of  the  United  States,  upon  the 
P^l  adjudication  thereon,  he  intended  by  those  words  a  judg- 
^^t  beyond  dispute,  contestation,  or  appeal  —  a  judgment 
we»«SV\ite  and  conclusive,  and  which  in  no  event  could  be  dis- 

The  judgment  of  the  United  States  District  Court,  pro- 
nounced  in  November,  1859,   although  final  in  reference  to 
«ie  Conrt  in  which  it  was  rendered,  was  not  final  in  refer- 
«Bce  to  the  property  involved  until  the  claimant  had  waived 
ofi   the   record  his  right  of  appeal,  which  he  did  not  do,  or 
^til  the  time  within  which  an  appeal  might  have  been  taken 
*«a  expired;  that  is  to  say,  until  November,  1864,     And  if 
%  no  breach  of  the  covenant  occurred  until  that  date,  and  the 
Statute  was  not  until  then  set  in  motion. 
4w  **  "final   judgment  *'    may  be   a   judgment   final   in   the 
CWtt  which  renders  it ;  or  it  may  be  final  as  to  the  subject 
^ef  of  the  controversy.       The  Utter  is  the  broader  defini- 
^^^^  and  includes  the  former.      (The  United  States  v.  The 
g^jiooner  Peggy ^  \  Oranch,  108 ;  1  Con.  257 ;  SneU  v.  Bridger 
^ater  Cotton   Gin  Manufacturing  Company,  24  Pick.  296;  8 
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BL  Com.  816;  82  Oal  181;  1  Co.  Lit 
note  3;  Davis  v.  Davis,  26  Cal.  46;  1 
son,  24  CaL  290;  20  CaL  225;  24  Cal. 
26  CaL  457.) 

Thomas  BodUy,  iat  Bespondenta. 

The  covenant  of  Stokes,  properly  ooi 
that  he  guaranteed  that  the  Government 
by  its  Courts,  would  adjudge  the  title  to 
last,  appearance  of  the  case  before  theuL 

He  made  no  covenant  to  appeal  the 
Court  of  the  United  States.  He  did  m 
beyond  where  it  was  then  pending, 
covenant:  ^^I,  being  plaintifF  in  this  si 
80  long  as  I  choose  to  prosecute  it" 
that  at  the  date  of  the  covenant,  the  til 
pending  in  the  District  Court  of  the  I 
Northern  District  of  California,  and  in 
the  language  of  the  contract  is:  ^'bj^ 
United  States  before  which  it  was  the 
final  adjudication  of  the  sajooe."  We  si 
broadest  and  most  favorable  constructioE 
the  appellant  cannot  cany  the  covanao 
Court 

•  *•  The  judgment  of  the  District  Court 

'  I  Stokes  the  moment  the  decision  was  rei 

i  to  his  personal  right  to  appeal,  and  if 

the  penalty  of  his  broken  covenant,  rather  t 
and  expense  of  an  appeal,  he  had  a  perfec 
the  appellant  only  is  at  fault  for  not  bring 
limitation  became  a  bar. 

But  the  question  of  when  the  breach  tc 
open  for  construction  or  argument;  our 
definitely  what  a  final  judgment  is.  1 
Appeals,  (Title  IX  Sec  836,)  the  distin 
jvdgmenJts  and  other  orders  ia  drawn  with  \ 


'J. 
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^688  and  clearneasy  and  we  refer  to  that  pec^on  with  the 
^nfident  opinion  that  it  will  be  found  to  settle  this  eaaeu 
^e  also  refer  to  Chapter  XI  of  the  same  Title. 

^7  the  Conrt,  Sawtsb^  J. : 

7bo  defendants  are  sued  as  executors  of  one  Tames  Stokes^ 
to  reeoTer  the  purchase  money  paid  for  a  tract  of  land  con- 
veyed    by  Stokee  to  plaintiff.    The  conveyance  of  Stokes  as 
allegec]^  in  the   complaint   and  not  denied    in   the  answer, 
contaixied  a  covenant,  "  that  the  oripnal    Merican  title  of 
wi^\«nd  was  valid,  and  in  the  event  that  the  said  original 
1a\X^  of  the  said  land  should  not  be  confirmed  by  the  Courts 
ot  the  United  States,  before  which  it  was  then  pending,  upon 
the  final  adjudication  of  the  same,  the  said  Stokes,  his  heirs,  . 
executors  and  administrators  should  and  would  be  liable  to 
^©  plaintiflF  for  the  sum  named  and  mentioned  in  the  said 
^®ed    as  the   consideration   thereof.''     It  is  averred  in   the 
complaint  "  that  the  said  original  Mexican  title  to  the  said 


land 


^as  thereafter  —  viz:  on  the  9th  day  of  November,  A.  D. 


^^^y  by  the  District  Court  of  the  United  States  for  the 
^<>i^em  District  of  California,  the  Court  having  jurisdic- 
u(iTi  to  hear  and  determine  the  same — declared  and  adjudged 
^  ye  invalid,  and  that  no  appeal  was  taken  from  the  said 
decision  of  the  District  Court  of  the  United  States,  within 
tte  time  required  by  law,  and  that  the  said  decision  there- 
after-^viz:  on  the  9th  day  of  November,  1864  —  became 
^^al,  and  thereby  the  said  covenant  of  the  said  Stokes  became 
broken/'  etc. 

■^®    answer  in  express  terms  admits  the  making  of  the 

^<^venant  as  set  forth;  that  the  title  to  the  land  was  on  or 

^"t  the  9th  day  of  November,  1859,  as  they  are  informed 

T  J^^'^®^®'  ^^  *^®  ^^^^  ^^  November,  1859,  declared  and 

*^i^^ged  by  the  said  District  Court  to  be  invalid;  that  no 

^^^^^  ^^^  ®^®^  taken,  and  that  thereby  the  said  covenant 

^  tlie  said  Stokes  became  broken.     They  then  "  deny  that 

^^  tbe  9th  of  November,  A.  D.  1864,  or  at  any  other  time  in 
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the  year  1864,  the  said  decision  of  the 
Northern  District  of  California  becai 
canse  of  action  accrued  to  the  plaintiff 
but  aver  the  fact  to  be^  that  said  dej 
Court  became  final  and  operative  on  tfa 
ber,  1859,  and  that  a  cause  of  action  tt 
against  said  James  Stokes." 

The  cause  was  submitted  on  the  pie; 
had  judgment 

The  only  averment  of  the  eomplai 
judgment  of  the  District  Court  became 
of  November,  1869  —  is  the  statement  c 
drawn  from  the  facts  averred  in  the  coi 
in  the  answer.  If  the  judgment  was  a 
upon  the  title  from  the  time  it  was  ren* 
Court^  within  the  meaning  of  the  coven 
which  was  not  commenced  till  Deceml 
barred  by  the  Statute  of  limitations;  1 
the  right  of  action  accrued  either  Noii 
1859,  as  admitted  by  the  answer.  But 
did  not  become  final,  within  the  meani 
till  the  time  for  appeal  expired,  which 
the  rendition  of  the  judgment  of  the  Dis 
the  claim,  (United  States  v.  Pacheco,  20  I 
,^11  was  brought  in  time.     A,  judgment  may 

•  cation  '*  in  different  senses.    It  may  be  f 

.  which  renders  it,  without  being  final  as 
ter.    "  The  last  decree  of  an  inferior  Cou 
to  the  power  of  that  Court,  but  not  in  i 
erty  itself,  unless  it  be  acquiesced  in.'' 
t  I  Schooner  Peggy,  1  Cranch,  193.)    Althon 

'  »  '  be  final  with  reference  to  the  Court  w! 

and,  as  such,  be  the  subject  of  an  appeal, 
sarily  final  with  reference  to  the  property 
so  long  as  it  is  subject  to  appeal  and  lia 
The    "final   adjudication''    intended  hy 
covenant  in  question  was,  doubtlessy  an  a 
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to  tte  land  and  the  ri^ts  of  the  parties.     Had  an^  appeal 

I>een  taken  before  this  action  was  brougbt,  unquestionably^ 

Ae  action  could  not  have  been  maintained  until  after  a  final 

diflposition  of  the  appeaL     (United  States  v.  Schooner  Peggy, 

1  Cranch,  10?;  Thornton  v.  Mahoney,  8^  OaL  669.)     The 

provisions  of  the  sixth  section  of  the  Statute  of  Limitations 

except  from  the  operation  of  the  section  lands  claimed  under 

grant©  from  the  Mexican  Goremment,  "  if   such  action    be 

comroenced  within  five  years  from  the  time  of  the  final  oon- 

finn^tion  of  such   title  by  the  Govemmient  of   the   United 

Statfe^,  or  its  legally  constituted  authorities.'*     Under  this 

Y^^-vision  and  the  Act  of  Congress  of  1851  establishing  the 

Board  of  Land  Commissioners,  etc.,  it  has  been  held  that  the 

confirmation  is  not  final,  and  the  time  does  not  begin  to  run 

till  the  patent  issues;  for,  till  then,  the  location  is  subject  to 

fc©  changed.     {Davi»  ▼.  Davis,  26  CaL  46;  Johnson  ▼.  Van 

^Ice,  20  Cal.  228.)     In  this  case  the  judgment  was  subject 

^   appeal,   and  to  be  reversed,  at  any  time  within  the  five 

yoara.     The  reasons  for  the  rule  adopted  in  the  cases  cited 

*Pply  with  equal  force  to  this.     Besides,  had  plaintiff  com- 

J^enced  his  action  on  the  13th  of  November,  1859,  or  at  any 

^^^e  ^thin  five  years  after  the  rendition  of  the  judgment  of 

^^  District  Court,  Stokes  could  immediately  have  taken  his 

appeal,   set  up   the  facts   in  his   answer,   and   defeated   the 

action.     There  is  nothing  to  show  any  waiver  of  an  appeal 

^pon    the  record  —  any   acquiescence  in  the  finality   of   the 

judgment   upon   the  subject  matter.     No   absolute  right  of 

action  against  Stokes  had  vested  in  the  plaintiff  till  the  time 

for  appeal  expired;  for  while  it  was  in  the  power  of  Stokes, 

**  tie  own  option,  by  an  appeal  and  further  litigation  in  the 

^gher   Court  to   defeat   any  action   that  might   be  brought 

gainst  him  on  the  covenant  by  plaintiff,  a  cause  of  action 

«>^<i   not  be  said  to  have  accrued.     We  think  there  was  not 

V  ^oxal  adjudication,  within  the  meaning  of  the  term  as  used 

w  tbe  covenant,  till  the  time  for  appeal  expired,  and  that 

^e  plaintiff  was  entitled  to  judgment  en  the  case  as  presented 

by  the  pleadings. 
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Judgment  xevened  and  the  District  C 
judgment  in  pumianoe  of  the  prayer  of 


GEOBOE  LEVISTON  «.  THOMAS 
MoMUBTBT,  ahd  EDWARD 


w  V6BBCUWUBI.-— BicttoB  !«•  badMd  i 
Vm  Act  sets  tertk  sU  fhs  reqatsltss  of  a  Jadgmei 
It  iMsd  onij  eontsln  a  ststement  of  tlis  smooat  d 
■stlob  of  ttas  deftedsBts  wbo  art  porssnsHy  II 
tbs  dott»  ud  s  dlrictlon  that  tUt  mortiacsd  pn 
as  may  bo  nseeaoazj,  be  sold  according  to  law,  aj 
the  jiajment  of  the  ezpenaes  of  Oie  sale,  the  coi 


m  JoMMMiTw— If  the  Sheriff  rstiinis  th 
plslatlff  has  not  been  folly  paid  bf  the  sale  of  th 
Qerk,  wlthoot  farther  order  of  the  Coart,  dockt 
balance  doe  against  these  defaidaats  who  are  tu 
persoaallj  liable  for  tbo  debt,  apoa  which  dock 


ArnvDMBMr  ov  JnooicaifTd — Where  the  jndgment  flr 
t  la  not  desltnatlng  the  defendants  who  were  perso 

hot  where  the  record  showed  who  they  were,  tl 
to  amend  the  jadgment,  at  any  time,  l^  adding 
,  .  defendants  who  were  personally  liable. 

'!  } 

!  41  Appxai.  from  the  District  Courti  Sevent 

Solano  County. 


This  18  an  appeal  from  an  order  made  ai 
directing  the  docketing  of  a  judgment  for  t 
npon  a  SherifiTs  sale  of  mortgaged  premis 
rendered  in  the  original  cause  of  Oeorge  L 
M.  Swan,  O.  W.  McMurtry  and  Edward 

On  the  24th  April,  1864,  the  plaintiff  i 
for  the  foreclosure  of  a  mortgage,  in  wl 
things,  it  was  averred  that  defendants  Swa 
who  had  made  the  mortgage,  were  persons 
debt,  and  that  defendant  McGary  had  or  cl 
est  in  the  mortgaged  property,  which  wai 
subordinate  to  plaintiff's  mortgage  h*en 
appearance  of  the  parties,  no  issue  being 
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lit  of  tlie  appellants^  the  Court  rendered  a  decree  on  the 
th  dsLy  of  September,  directing  a  sale  of  the  mortgaged 
smiseB    containing  the  following  clause: 

^And  it  18  further  ordered  and  decreed  that  if  the  moneys 
mg  f  xom  the  said  sale  shall  be  insufficient  to  pay  the 
ount  00  reported  due  to  the  plaintiff^  with  the  interests 
1  oostis  and  expenses  of  sale  as  aforesaid,  that  the  Sheriff 
cify-  tJie  amount  of  such  deficiency  in  his  report  of  said 
},  aixd  that  on  the  coming  in  and  oonfirmation  of  said 
ort^  tJbe  defendant  who  is  personally  liable  for  the  psy- 
nt  of  the  debt  secured  by  the  said  mortgage  pay  to  the 
d  plfltintiff  the  amount  of  such  deficiaicy^  with  interest 
ereon.  at  the  rate  of  —  per  cent  per  month  from  the  date 
the  \wksX  mentioned  report^  and  that  the  plaintiff  have  exe- 
Ltion  tlierefor.'' 

Upon  this  decree  a  sale  was  had  IM^arch  9th,  1867,  and  on 
be  22d  of  May  the  attorney  for  the  plaintiff  made  a  verbal 
aotiou  and  application  to  the  Court,  upon  which  an  order 
jvaa  entered  directing  the  docketing  of  a  judgment  against 
the  defendants  Swan  and  McMurty.  This  was  made  upon 
no  evidence,  affidavit,  or  otherwise,  except  the  judgment  roll 
and  Sheriff's  return.  This  order  was  duly  excepted  to  by 
defendants  Swan  and  McMurty  as  unauthorized  by  any 
judgment,  as  void  for  want  of  any  finding  or  declaration  in 
the  decree  to  support  it,  and  appealed. 

^.  8.  Wells,  for  Appellants. 

The  decree  in  this  case  contains  no  personal  judgment 
Wond  a  mere  direction  to  sell  and  apply  the  proceeds;  it 
"»8  no  force  other  than  upon  the  coming  in  and  confirmation 
^f  the  Sheriff's  report ;  then,  there  may  be  a  judgment  and  an 
execution.  Here,  however,  is  nothing  of  the  kind.  Upon  a 
^^I'e  inspection  of  the  return  of  the  Sheriff,  a  judgment  is 
ordered  to  be   docketed,   and  execution  issued.     The  de^^reo 

Vol.  XXX1II„31 


482  LsvisTOK  V*  Sw. 

Argnm«Dt  for'Respoad 

taken  hj  the  plaintiff  was  merely  co 
deficiency  was  oanoerned,  and   depenc 
tion  of  the  sale  by  the  Court     The  cs 
.    Bank  of  Boehester  v.  Emerson,  8  Pai 
effect  is  Cobh  ▼•  Thornton,  8  Howard, 
decree  as  is  in  question  here  is  anth^ 
and  is  in  fact  one  of  our  most  common 
concerned.     (Practice  Act^  Sec.  246; 
OaL  156;  Chopin  y.  Brodet^  16  CaL  4< 
Of  conne,   the  plaintiff  might   hai 
accordance  with  the  express  powers  gi 
time  in  section  two  hundred  and  fon 
*  \i  Act;  buty  not  having  done  so^  and  h 

which  imposed  upon  himself  the  neces 
the  Court  for  a  final  confirmatioa  of  U 
hyit 

M.  A.  Wheaton,  for  Respondsftt 

The  first  point  made  by  appellants  : 
judgment  against  any  party  for  deficien 
terms  of  said  decree." 

To  this  we  reply,  first,  that  it  was  nof 
should   authorize   such   judgment     The 
such  judgment  comes  not  from  the  decr< 
,:4,  itself.     (Practice  Act,  Sec  246;  Rollim 

299;  Rowland  v.  Leiby,  14  CaL  156;  E 
Cal.  849 ;  Taylor  v.  Palmer,  81  Cal.  24 
i  80  Cal.  623-4.) 

j'  The   second   point  made  is,  ''that  b£ 

declare  who,  if  any  person,  is  personally 
and  mortgage.*' 

The  statute  does  not  require  that  the 
who  is  personally  liable.  It  is  enough  i 
in  any  part  of  the  record.  If  the  finding 
sonally  liable,  it  is  just  as  good  as  if  in6< 
and  where  the  complaint   alleges  a  faci 
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ClT^^^  it,  it  is  jiaat  the  eame  as  if  it  were  a  fact  found  by  the 
o^^       (^o;f  v.  Fox,  25  CJ.  587  ;  Taylor  v.  Palmer,  31  Cal. 

^«7es     of  real  estate,  made  on  the  foreclosure  of  mortgageSj 

j^  ®  ^"c>t     xnade  here  as  in  New  York  by  Masters  in  Chancery, 

*  th^^y^     ^j.^  conducted  the  same  as  Bales  upon  ardinary  exe- 

rj^oae      issued  upon  judgments  at  law-      {Keni  t&  Cahoon  v, 

r«;7»^,     S     CaL  696;  Gr€i/  v.  Middleton,  5  Cal,  392;  /laHan  v, 

Ofntik^     ^     Qj^  174  \     Hence  the  New  York  authorities  do  not 


By 


*  Court,   SAirDttEsoK,  J,:  ' 

-udgment   ifl    in    conformity    with    the   old    chancery 

:rather  than  the  system  which  prevails  in  this  State. 

portion  relating  to  the  report  of  the   Sheriff  —  the 

^ion   of  the   Bale  —  who   may   purchase  —  the   rights 

mrchaser  pending  the  time  allowed  for  redemption  — 

^eyance   of   the   mortgaged   premiBea   in    case   no   re- 

ri     shall     have     been     made  —  the     delivery     of    the 

►n   to  the  purchaser   after  he  has   obtained   hia   deed 

iode  and  place  of  sale  and  tlie  docketing  of  the  judg- 

►TT  any  deficiency  that  may  be  found  to  exist  after  the 

3iot  required  under  otir  system  of  practice,  and  there- 

-^rvGB    no    purpose    except    to    incuumber    the    record. 

Lt  the  jiid^^ent   in  a  foreclosure  case  shall  consist  is 

i  in  the  two  hundred    and   forty-sixth  section  of  the 

^  Act     All  that  it  need  or  should  contain,  is  a  state- 

^^   the    amount    due    the    plaintiff  — a    designation    of 

'-^ndanta  who  are  personally  liable  for  tbe  payment  of 

r;^^^t,  and  a  direction  that  the  mortgaged  premises,  or  so 

^^^  tliereof  as  may  be  necessary,  be  sold  according  to  law 

^*    ^>x^  proceeds    applied    to   the   payment   of   the   expenses 

"^^  sale,  the  costs  of  the  action,  and  the  debt    Nothing  fur- 

^a    required.     AH    <?1^^    ^^    ministerial    and    is    expressly 

^f^^^t«d  by    the'  statute,  which  is  not  made  clearer  or  more 

\)iiida^g  ly  1^^  ^p.^j  ^^  the  judgment     There  is,  under 


practi. 

oonfi] 
of  the 
the  co:s 
dempti  ^ 
posses^: 
—the 
ment  zM 
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our  system,   no  Master   in   Chancery 
—  and  no  confirmation  of  the  sale  by  1 
of  prooednre  is  wholly  foreign   to   011: 
system,   the  Sheriff   is   famished    with 
^e  judgment    Armed  widi  this  procec 
the  mortgaged  property  in  the  mode  an 
place  designated   in  die  Practice'  Act 
estate  nnder  judicial  process,  and  makei 
ceedings  as  in  a  case  of  an  execution 
meni    If  it  appears  from  his  return  1 
the  plaintiff  has  not  been  fully  paid  b; 
then   dockets   the   judgment^    for    the    I 
those  defendants  named  in  the  judgmeni 
liable  for  the  payment  of  the  debt»  withou 
Court 

The  judgment  in  this  case,  as  first  ez 
in  not  designating  the  defendants  who  vt 
for  the  debt ;  but  inasmuch  as  the  record  s 
the  Court  had  the  power  to  amend  the  ji 
by  adding  a  clause  designating  the  defen< 
sonally  liable. 

.  The  more  r^ular  motion  would  have  beei 
•  I  ment  by  supplying  the  omission  which  wai 

'^'  face  of  the  record,  but  we  consider  the 

amounting  substantially  to  the  same  thing. 
Order  affirmed. 


i 
I 


Mr*  Justice  SaurrsB  did  not  express  an 


WILLIAM  MEYER,  LOUIS  WORMSI 
WORMSER  V.  H.  KOHN  (So.  8),  x 
DAUTERMAN. 

ItoDiFiCATRnr  or  Judumiiw^^  It  tht  SavrtM  Ooort  i 
the  Ooort  below  to  be  modified,  the  Court  beloir  « 
chaaci  It  la  saj  •thor  putlcalar  thaate directed. 
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^"^  tt     the   JD-Sffment   of   th«f    District    Court    !b   for    ft    iipec!fl«    ^moDtit   of 
^oo^^    a^nd  tfet  a  op  re  me  Court  modify  It  ^tid  fli  the  amount  tt  which  It  l« 
^  to*     MXiodlfled,  the  Dlatrlct  Court  cMimot  In  adiUtlan  tiiereto  wid  iBt«rMt, 
^tbou^l:i   It  wa*  jQstly  due. 

-^^•xi,-a^i^  from  the  District  Courts  Sbcth  Judieiftl  Distript, 

A«^ -»-.Li        •* 


^^^rrx^a^^^  County, 


■^®.  ST.v5t  was  oommenced  Time  6th,  1864,  and  the  judgment 
Was  roi^^^^j.^^  ij^  the  District  Court  January  10th,  18(55.  The 
Piauiti  :a^a  recovered  a  general  judgment  for  6ve  thouBand  four 
iuiiidi-o<a  and  one  dollars,  and  the  judgment  directed  that  it 
™^d  "t>^ar  interest  at  ten  per  cent  per  anmmi. 
^   Th©     ^-^  tlier  facts  are  itated  in  the  opinion  of  the  Courts  and 


^'  -^-'^^       ^tia^arcfe,  for  Appellanta- 

at  IS  TBcoverable  on  contracts  for  the  payment  of 
rom  the  time  the  principal  ought  to  have  been  paid, 
ns  V.  Sherman,  7  Wend.  109;  Shll  v.  Hall  20  Wend, 
•<iy  V.  PhUlips,  1  Kern  an,  406.)  The  Court  below  had 
to  do  but  to  enter  a  judgment  for  the  disputed  interest, 
-rmitj  with  the  motion- 
Court  had  already  decided  that  the  appellants  were  en- 
the  several  amounts  by  them  originally  claimed.  The 
^  demanded  followed  as  a  legal  and  necessary  sequence. 
Merest  should  have  been  adjudged  as  an  appropriate  and 
■^  result.  The  Court  below  had  no  discretion.  The  appel- 
^^^^^  ^^^^ere  legally  entitled  to  the  interest  (Dana  ei  al.  v. 
F»ekr^^^  2  Kem.  40.) 

^^=^^^^e  &  Al^ander,  for  Respondenta. 

^^^  judgment  of  the  Court  below  was  modified  and  a  ^Xi- 
c^«^  3x.a<lgment  for  appellants  was  entered  for  one  thousand  one 
hTO^:^-^^  and  twenty-seven  dollars  and  seventy-five  cents,  and  a 

i^dgxsci^Bt  for  foxir  thousand  and  twenty-six  dollars,  payable  in 

Umit^a  States  gold  coin. 

^^^  SuprerQB  Court  not  having  reversed  but  modified  the 


money- 

(Wine 

61;  P, 

nothii^ 

incoiK 

titled 
inters ; 
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natur 
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judgmmt  of  the  Court  below,  and  han 
spedfie  amoimtB  to  be  paid  l^  defendant 
ment  accordingly,  the  District  Court  has 
that  deciaiony  but  mnat  be  controlled  bj  i 

By  the  Court,  Cuxbst,  C  J.: 

The  plaintiffi  recovered  judgment  again 
a  certain  sum  of  money;  but  the  judgn 
the  kind  of  money,  though  the  plaintifib  c 
have  been  for  United  States  gold  coin,  j 
on  that  point  so  drawn  in  question,  and 
the  judgment,  holding,  in  effect,  that  a  o 
amount  found  due  was  payable  in  any  ki 
and  that  the  balance  was  payable  in  Uni 
(29  CaL  278.)  Upon  filing  the  remiti 
Court  the  plaintiffs  moved  for  a  judgu 
which  they  claimed  had  accrued  on  the  d 
action  was  brou^t,  during  the  interval  be 
ment  of  the  action  and  the  rendering  of 
District  Court  The  motion  was  denied 
plaintiffs  excepted  and  appealed  from  th( 
having  determined  the  exact  amounts  whi< 
entitled  to  have,  the  District  Court  coi] 
than  deny  the  motion;  for  conceding  ths 
entitled  at  the  trial  to  recover  the  interest 
Court  had  no  power  at  the  time  the  moti 
ther  modify  the  judgment  by  opening  it  ai 
thereto. 

Order  affirmed* 
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Statement    of   F&ctL 


-People  e^  rei  the  board  of  stjpekvtsors 

SOI.AN0  COUNTY  tj,  THE  BOARD  OP  SUPEK^ 


^^Soit^S,  OF  LAKE  COmTTT. 

T^T^J**^*^     OF  BtAOTTiL— Whert  an   Act    of   the    I^elftlatun  eoDtalo*   na 

^^^l^o^^m     ItmJtSng  Iti  operation  upon  any   contingency,  and  It  U  topos^lble 

'■^^       ^li«  Initial  fltep  In  Ita  eiecutlon    wStbio    the  time  preflcrtbed  In  the 

7*«0t«  •  -  .^-*i<f .  that  the  DTOTlaJon  In  reapect  to  th»  time  of  taking  aaW  itep 

f  merely. 

a  Btatute  sp  eel  flea  the  time  nt  or  within  whtch  an  act  li  to  lJ# 


^^  '^  1^  UBimlly  held  to  be  directory,  unleaa  time  la  of  the  esai^nce  of  the 
^J^  ^^»  -^-^  done,  or  the  Act  contalna  negatlFe  wofdt,  or  ahowa  that  the 
Tv''*^'^=*^=*^»  et  the  time  wu  IntendeiS  as  m  llsilUtion  of  power,  anthorltj.  or 
rt«nt. 

""^ ''''**  ^*-^5,    to   one  aectlon  of   m   itatnte   It  la  prorldeil   that   the   reaiiectWe 
^'^^       ^C^:^  Sup-r^Ijora  of  Bolano  nod  Lake  Countlca  shall  meet,  etc.,  ■*  and 
npott    ti^^s       receipt  oi  tbe  report  of  the  Viewer.,*'  etc,  "  to  declare  the  road  a« 
^»:>^   the  Viewers  thereof   n  public  blghwaj.?  and  in  the  succeeding 
'•:*«'  the  Act  It  li  prOTlded  that  ^^  when  the  report  of  tHe  Viewers  shall 
received  and  approved,  the  tald  Boarda  of  Sapervlsom  shall  de- 
-  ^     road  open/*  etc. :   held,  that  the  exerclae  of  Jod^ment,  If  not  dla- 
***^»         M^  required  to  approve  the  report- 

■^ArE.-"Wibere,  a  petlUon  for  a  peremptorj  writ  recltea  that  <jne 
E^oarda  refuses  to  act  on  said  report,  and  refnsi^s  to  d^^elare  tbe  pro- 
^':«a  n  hlirbway  and  to  declare  It  qpeji.  etc..  the  mandate  can  proceed 
noCut--^:ft^^^  than  to  order  them  to  take  action  on  the  report, 
ITEA-Tb^^^.^.^^^^^^  Jpmrdiction  or  Board  or  SuPBHTigoRS.— There  la  noth- 
*"*  ***-  -^^fae  Constitution  Inhibiting  the  Leelalatnre  from  conferrlnr  vpnn  tbe 
^.'"^  "«:>«  Snpervlaon  of  one  coimty  the  power  to  i«y  out.  open,  and  main- 
tun  ^h      _ 

._  ^  ^*=~^:>ad  In  another  connty. 

fin»OB*«i»--^         or    County    Go^-ERx^iENTS.— The    claiiae    of    auction    four,    Article 

».  <*^         ^^^  ConatitutJon.   that  "  th«»    tx^grlilatnTe  ibell   provide  a   ayitem  of 

coant:^.  •      •      gtjTeromenta,    which     BhuW    l>e.    ah    nearly    as    prncticable, 

Wlfo«:^»_      throughout  the  State,"  la  to  Ije  conaldered  directory,  and  the  autbor- 

termlne  wbmt  mewufo  of  nnlf ocmlty  U  practicable  tnuit  be  left  with 

Itlatnn, 


ity  tc^ 


^  ^^^^S  Supreme  Coort  of  the  State  of  California, 

^^    ^^^«ple,  by  tbe  relation  of  tbe  Board  of  SuperTiaors  of 

golano     d^oimty,  upon  notice  tbereof  first  given  to  the  re^jrond- 

erxt,  partitioned    tbis    Court  to  issue  its  peremptory  writ  of 

^jaanda^i^     to  tbe  Board  of  Supervisors  of  Lake  Coimtj  to  ira- 

tuediat^-l^  proceed  and  act  upon  tbe  mattar  of  the  location 

^  a  C5e.:trtain  road   deBcribed  in  the  petition,   and  to  declare 

tfi^\  ^^^d  a  public  hic^hway,  and  open  to  travel  as  such,  and 

l^at  tUey  maimain  the  same  ae  such  bigbway    as  oonteni- 

^lated   ^^^  Tequired  bv  tlie  provisions  of  an  Act  of  the  Legia^ 
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Btatemeat    of    Kmx 


latare,  approved  March  Slst^  1866^ 
viding  for  the  location  and  survey  oi 
Suiflun  dtyy  in  Solano  County,  to  Kxi 
running  through  the  Counties  of  Soi 
(See  Stats.  1865-6.)  The  petition 
location,  and  establishment  of  tJie  re 
pointed  by  the  legislative  Act^  and  a 
proceedings  therein  to  the  Board  o: 
County,  on  the  11th  day  of  May,  186i 
respects,  averring  particularly  the  acts 
visions  of  said  Act  had  been  oomplie 
said  Viewers,  the  People,  and  the  B< 
Solano  County,  to  the  end  that  said  ro 
and   opened   as    a  publio    highway. 

I  alleges: 

» -I 

* '  ^  That  the  Supervisors  of  Lake  Cou; 

time  and  at  all  times  have  refused  and 
said  matter  and  to  declare  the  road  as 
highway,  and  have  neglected  and  ref usi 
as  by  law  required;  that  on  the  19th  da 

I  visors  of  Solano  County,  this  relator,  j 

appeared  before  the  said  Riiperviflors  oj 
then  called  meeting  of  the  Board,  and 
there  that  they  should  proceed  to  act  in  s 
anoe  with  said  law. 

"Yet  the  said  Supervisors  of  Lake  C 
pose  of  defeating  said  law  and  of  prevent 
of  Solano  and  this  relator  from  deriving  i 
\  V  from,  then  and  there  and  ever  sinoe  have  a 

take  any  action  therein,  or  in  any  manner  t 
required  of  them  by  said  Act'' 

The    respondent    demurred  to  the  pe 
grounds^  which  are  stated  in  the  opinion  of 


.     f     J 
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▲rgoment  for  Betpondent. 


BayU  d  Pendegad,  for  BespondenL 

First — The  special  statute  under  whidi  the  aOeged  duty  of 
le  Board  of  Supervisors  of  Lake  Oounty  arises,  provides  for 
D  impossibility  and,  as  we  think,  is  for  that  reason  self- 
estmctiYe.     It  being  impossible  for  the  petition  in  this  case 
>   stand   upon   the    literal    terms    of    the    Ad,     an    effort 
ras  made  on  the  oral  argument  to  enlarge  them  by  a  familiar 
ale  of  construction,  vix:    **That  when  a  statute  specifies  the 
ime    within    which    a    public    oflicer    ia    to    perform    an 
fficial  act  regarding  the  ri^ts  and  duties  of  otherB,  the  time 
nil  be  considered  as  directory  merely,"  with  certain  enumer- 
ted  exceptions;  but  this  rule  utterly  fails  of  application  here, 
or  the  intention  of  the  Legislature  on  this  subject  is  not 
mbiguous  but  clear.     The  intention  of  the  Legislature^  when 
t  is  ascertained,  should  control  absolutely  the  action  of  the 
adiciary,  and  when  that  intention  is  plain  and  unambiguous, 
o  room  is  left  for  construction.      (Sedgwick  on  Stat,   and 
Jonst  Law,  379;  9  Porter,  Ala.  268-9.)     I»  this  action  the 
atention  of  the  Legislature  clearly  was  that  the  Viewers  should 
)cate  the  road  and  report  their  proceedings  oa  or  before  the 
Tst  Monday  in  March,  A  D.  1866,  (Sec  2)   and  that  the 
toard  of  Supervisors  should  thereupon,  after  approving  said 
sport,  declare  the  road  open  as   located.      (Seq.  6.)      That 
lis  intention  led  to  absurd  reeultB,   and  involved  impossible 
Btion,  is  simply  the  fault   of  th.©    Legislature,   which   the 
'Ourt  will  not  attempt  to  amend.        Courts  will  not  construe 
statute  into  an  absurdity,  but  if  one  is  clearly  in  it  neither 
ill  they  construe  it  out     They  hold  the  law  as  they  find  it, 
Qd  let  the  consequences  follow  as  t^hey  may.     The  barrier  of 
us  rule  once  passed,  no  limit  could  be  assigned  to  judicial 
ower.    In  the  present  instance,  years  might  elapse,  bring- 
ag  in  their  passage  all  the  great  changes  ordinarily  wrought 
pon  the  interests  and  conditions   of  men  and  coxmnrmities, 
nd  still  these  Viewers  might  ma^e  their  report,   and   the 
}cmrt  might  impose  tlie  obligation  of  action  upon  the  Board 


490  FlDOPUB  V.  LiAJLD   C 

Argament  for  Respoi 

of  Supervisors.     But  this  rule  was  s 

parties.    If  it  oould  be  used  in  this  c 

the  Supervisors,  and  not  against  them 

Second  —  Before   the  Board   of   £ 

under  the  Act  to  declare  the  road  oj 

public  highway,  they  are  first  to  r< 

Viewers,    and,    second,   to   approve 

*    *    *    shall  have  been  received  a 

shall,**  etc      (Sec  5.)      The  power 

power  to  disapprove    No  time  is  spc 

'  which  the  Board  shall  exercise  this  p 

approval,  and  until  they  shall  have  : 

*  t  cretion  no  mandatory  obligation  can 

oeed  further.    (Bowers  et  al.  v.  Sonon 

\ .;  Third  —  The  Act  of  the  Legislature 

» '  vides  for  the  performance  of  acts  whi< 

^ "  Supervisors  of  the  respective  Counties 

audiorized  to  declare  open  a  public  hi 

'  tory  of  Napa  County.    Article  XI,  Se< 

of  the  State  provides  "That  the  Legi 

system  of  county    ♦    ♦    ♦    govemm 

I  j  nearly  as  practicable  uniform  throughc 

i  4  i  •  XI,  Sec  6 :    "  The  Legislature  shall  ha 

the  election  of  a  Board  of  Supervisors  ii 

j:ii  Supervisors  shall    ♦    •    ♦    perform 

prescribed  by  law.** 

We  respectfully  urge  that,  by  a  fair 
sections  from  which  we  quote,  the  phrai 
duties  as  may  be  prescribed  by  law,"  ii 
**  within  the  counties,**  understood 

This  statute  seems  to  us  to  overturn 
established  rules  of  public  policy  upon 
by  its  termSb  Lake,  Napa  and  Solanc 
right  to  complain  of  its  injustice,  and 
ment;  Lake  and  Solano  for  being  n 
maintain  a  load  in  the  territoiy  of  anot 


» 4 
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Argument  for  Relator. 


;or  liaving  a  publio  road  within  her  limita  which  she  has  ao 
^wer  to  manage  or  oontroL 

W.  8.  WeUs,  for  the  EelatoR 

A  stotnte  is  not  to  be  nnllified  becanse  some  of  its  provi- 
rions  are  absurd,  repugnant,  or  untrue;  It  should  be  ao 
construed  as  to  make  it  effective,  rather  than  destroy  it.  If 
enough  remain,  after  rejecting  the  parts  which  are  inappro- 
priate, to  show  what  waa  intended  by  the  Legislature,  that 
wiU  suffice.  {BrUton  ▼.  Ward,  2  BoUes,  127;  Moore  v.  Eus- 
sey,  HoL  R  98,  97 ;  The  Chancellor  of  Oxford's  Case,  10  Rep. 
57;  Shrewsbury  ▼.  BoyUton,  1  Pick  105;  The  Watervliet 
Turnpike  Co.  v.  McKean,  6  HiU,  616;  I  Kent's  Com.  162; 
People  V.  Draper,  15  $r.  Y.  152.) 

The  Act  must  be  construed  as  directory  in  the  particular 
of  time  at  which  the  Viewers  shall  make  their  report.  (Sedg- 
wick on  Stat.  Law,  368,  372,  and  cases  cited.)  The  respon- 
dent insists  also  that  the  Act  is  unconstitutional.  His 
reasoning  on  this  point  is  conclusively  answered  by  this 
Court  in  Patterson  v.  Supervisors  of  Yuba  County,  13  Cal.  198  ; 
Blanding  v.  Burr,  13  CaL  343;  Frank  v.  City  and  County  of 
San  Francisco,  21  Cal.  695;  Napa  Valley  B.  B.  Co.  v.  Napa 
Co.,  80  CaL  436 ;  heAdes  other  cases. 

The  object  of  this  proceeding  is  to  compel  obedience  to  the 
Act  on  tlw  part  of  the  Supervisors  of  Lake  County.  We  are 
entitled  to  have  the  road  opened  and  declared  a  public  highway. 
It  has  become  their  duty  to  approve  the  report,  not  to  disapprove 
it;  and  the  duty  is  made  equally  inxperative  by  statute  that  they 
declare  the  jx>ad  a  public  h^way. 
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Opinion  of  Um  Court  —  ] 

By  the  Court,  Bhodss,  J. : 

The  first  point  the  defendants  im 
demurrer  to  the  petition  is,  that  ''t 
proceeding  is  hased  is  fatally  defectiv 
was  approved  March  Slst^  1866,  ar 
Viewers  therein  appointed  shall  "su 
lish'*  the  road  between  the  points  sj: 
^'report  their  proceedings  in  the  pre 
Supervisors  ef  the  Counties  of  Solano 
the  first  Monday  in  March,  one  thoua 
sixty-six.''  Beading  the  provisions  o 
requiring  a  strict  compliance  with  its 
be  void,  because  an  exact  oomplianc 
from  the  fact  that  the  Act  was  passe 
made  limiting  its  operation  upon  anj 
be  held  that  it  was  the  intent  of  th 
Act  should  go  into  operation.  The  fii 
is  the  location  and  survey,  of  the  rou 
Viewers,  and  as  the  report  of  the  pn 
returned  until  after  the  location  and  s 
and   as  it  was  impossible  to  make  th 

•  j  specified   in   the  Act,   it   must  be  he! 

respecting  the  time  when  the  Viewers 
proceedings  was  directory.  The  boo 
cases  in  which  the  Court  has  come  to  t 

,  4 1  ture,  and  by  construing  one  provision 

tory  and  another  as  directory,  so  as  to 
,  .  with  the  principal  purpose  of  the  Act,  h 

«  •  possible.      Several  of  those  cases  are  cit 

Const.  Law,  368. 

When  a  statute  specifies  the  time  at 
Act  is  to  be  done,  it  is  usually  held  tc 
time  is  of  the  essence  of  the  thing  to 
guage  of  the  Act  contains  native  wor 
designation  of  the  time  was  intended 
power,   authority  or  right.      The  exerc: 


I  ■ 


■  •  < 
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Opinion  ol  tht  Court — >  Bbodes,  J, 


Q     .  ®  Courts  has  often,  and  sometimes  not  inaptly^  been  de- 


Jqw^^^^cI    judicial  legislation,  but    ita  axerci&e  has  been  too 

^Ow    ^^^^^^^u^d  a^d  frequent  to  permit  tbe  authoritj  to  be 

fj^    J'^^^^ed,     It  may  safely  be  aaid  that  the  Legislature  of 

Vej^i'^^^^^    contemplated  the  exercise  of  this  authority  with  a 

^af     j^*-^^*~«.l  hand,  if  we  may  judge  from  the  large  mass  of  pri- 

4i    Q  ^^^^^^    and  special  statutes  with  which  the  legislation  of 

T^      '^^-'t^     for  the  last  ten  years  has  been  cumbered  —  some  of 

*^^^  *^ fining  provisions  not  only  in  conflict  %vith  the  general 

I     ^  *^^^t      ineongruous   among  themselves,  and  sometimes  i. 

«^"-^^^^*.  of  matters  of  common  right. 

^     ^^^<3ond  point  is  that  '*  the  Act  is  not  peremptory  in 

,  ^^*-*;^^     but  leaves  the   matter  of  tJie  location  of  the  road 

,  .  ^      J"*^:*  dgment   and   discretion   of   the   Supervisors."     The 

ain    I'^^.^^^jing  ^^f   aectioa    three   is  directly   opposed    to  this 

rT^^^  It  is  there  provided  that   it  shall  be  the  duty  of 

^^^'^^<3  of  Supervisors  of  tlie  respective  counties  to  meet, 

\     ^^3=*.  J    upon    the   receipt   of  the   report  of   the    Viewers 

PP^^^^^'^i  in  section  one  of  this  Act,  to  declare  the  road,  as 

)cated        ^t>j   the  Viewers   thereof,    a    public   highway/'      But 

ectiou      :^i^e  returns  to  the  report  and  coinmita  to  the  Super- 

isors    ^^#s?3*tain   discretionary   powers    over   the   report   of  the 

v.^^n^W^^         It  proWdes  that  "  when  the  report  of  the  Viewers 

ina     11.^^^-^^g  i^^j^  received  and    approved,   the   said   Boards  of 

^P^'^^^^ ^-«-)r8  shall   declare   tlie    road   open"   etc.      It   requires 

*e  ^x^*^,^ige  of  judgment,  if   not   discretion,  to   approve  the 

""^^TV  ^"*  *^^  point  being  thus  determined  does  not  assist 

;he    ^^^^«-^dant3,  for  the  complaint  is,  that  tbe  Board  of  Siiper- 

"^^^      '^^"^^fuse  to   act   on    tlie    report      It   is    true   that   it   is 

Vi^K,        ^^^^  ^^^^  ^^^^  refused   to  declare  tlie  proposed  road 

*  ^^^7^"^^  ay,   and   to   declare  it   open;   but  these  steps  cannot 

^  iT        ^^   ^^^^^^  ^®  report  is  approved.     The  mandate  can  pro- 

cee    xx^:>    :furtlier  than  to  order  them  to  t^e  action  on  the  report 

^r^^J>edb:^theAcL 

^  ^tJiird  point  is  that  the  Act  is  null  and  void,  the  Le^s- 
\atOT^  leaving  i^^^  pov^er  to  confer  extra-territorial  jnrisdic- 
tioa  v^u^^^jj^  ^  Board  of  Supervisors.     It  is  claimed  that  the 


^  I 
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Opinion  of  the  Court  •— 

clause  of  Bection  four.  Article  XI,  o 
Legislature  shall  provide  a  system  o 
ermnents,  which  shall  be^  as  nearly 
throughout  the  State'' — when  read 
clause  of  section  five  of  the  same  a: 
Supervisors  shall  ''perform  such  dut 
by  law/'  clearly  indicates  that  it 
jurisdiction  should  be  limited  to  t! 
We  have  no  hesitation  in  saying  thi 
tempt  on  the  pan  of  the  judiciar 
determine  how  far  it  is  practicable 
in  the  system  of  county  govemmei 
diverse^  in  most  respects  except  th 
invested  with  gpvenmiental  functions 
coimties  have  governments  similar  i 
number  constituting  the  different  Boai 
and  more  than  all,  their  powers,  ai 
for  their  exercise,  are  materially  vari 
things  having  been  acquiesced  in  for  sc 
of  property  of  great  magnitude  havii 
this  system,  and  being  now  dependen 
authority  to  determine  the  question  m 
always  been  exercised  —  with  the  Legis 
the  practical  construction  given  to  tl 
directory. 

As  to  the  second  branch  of  the  pro 

to  observe  that  there  is  no  clause  of  tl 

ing   the    Legislature   from    conferring 

'  !  Supervisors  of  one  county,  the  power 

'  maintain  a  road  in  another  county.    I 

,  <  '  I  it  expedient  to  authorize  the  Supendso 

»  '  I  Counties  jointly  to  locate,  and  requir 

highway  in  Napa  County,  or  to  make 

in  Solano  or  Lake  County  dependent 

the  Board  of  Supervisors  of  the  other 
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we  see  bo  constitutional  objection   to  the  enact- 
^ux-r^r  ovemxlei  ^.  , 

^■^A  CJtiief  Justice  Cubbbt  did  not  express  an  opinion. 


JflfEB 


tb&t 


App] 


BELLEAU  1?.  W.  TnOMTSON,  Je.,  ato  W. 
W.   STOW* 

ilf,^ — A  comter  «lftlm   !■  »  cedw  of  action  In  ftfor  of  tt*  de- 

-       ^poa  which  he  ml^bt  liaTe  huwI  the  plaintiff,  and  obUlned  afflrmatlTe 

a^^K^  m  ■eparate  actloxi, 
^xe,  to  ui  action  comioeacea  April  Btb.   1867,  by  B.  agalnit  T.  aod 

v^^&S  T,  Atid  B.  at  Joint  mftkeri  ttt  a  promlsiiory  note  mad«  and  de- 
^«jO  plalatm  March  22d,  1864,  and  by  Ita  termi  payable  on  demand,  8* 

^  ^ig  fleparatelj,  denied  tha  iTermenU  of  the  cotnplalDt,  and  set  up 
made  the  note  lued  on,  wbleh  S.,  at  T/a  request  and  for  T.'a  accom- 

mz^Ti  Boletj,  iDdoned  and  delivered  to  B.  to  be  neBOtlatad ;  tbat  no 
for  payment  bad  erer  been  made  of  T.  or  notice  of  dlabonor  of  tba 
Ted  on  8,,  tDd  prayed  Judgtuent  tbat  B.  la  In  nowise  Indebted  or 
I  ptnlntlff  on  aald  note;  h^td,  tbat  the  answer  did  not  coaatltute  a 
claJm* 

-.  from  the  District  Court,  Fifteentli  Judicial  Dia- 
rictf  C5ii^^  ^j  County  of  San  Francisco. 

,^         -'^^raB   an   action   on   a   proiuisi^ory  notCj   by   its   terms 
learmg        interest,  payable  monthly  until  paid,  alleged  to  have 
^  *"^^^^e  by  the  defendauts,    and  delivered  to  the  plaintiff 
^pnl    ^^j^  ^gg^^  ^^^  payable  on  demand.     The  action  waa 
^^^'^'v^'^^^^^   ApHl   5th,    1867*      To   the   complaint   defendant 
^'^  -        Stow  answered,  by  first,  denying  the  material  aver- 
menta      ^^^  ^^^  complaint;   secoud,   set  up  that  the  note  sued 
0tx  w«.^      :tnade  by  defendant  Thompson,  and,  at  the  re^piest  of 
T^^^^'^^^Dn,  and    for'   bis^aceommodation    solely,    he    (Stow) 
r\^^  the  eaiue  and  delivered  it  to  tlie  plaintiff  to  be  negoti- 
ated \>y    |^^^_^    ^^^^    ^^^   acniand   for   paymt^nt   had   ever    been 
jiaade    of  Thompson    or  notice  of  dishonor  of  the  note  served 
ea  toxica    (Stow)     aid  prayed  that  be  be  adjudged  to  bo  in 
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nowifle  indebted  or  liable  to  plaint 
ooatB  of  suit 

Upon  semoe  of  said  anawer,  thi 
to  the  defendant  or  either  of  thez 
the  District  Court  diamissing  said 
finally  affirmed  by  the  District  Cot 
a  motion  made  by  defendant  Stow 
same,  upon  the  ground  that  his  Qai< 
ter  claim,  and,  if  tme,  entitled  him 
fendant  Stow  excepted  to  said  order^ 
to  this  Court 

Pattermm,  Wattaee  A  Stow,  tor  Aj 

If  the  answer  of  Stow  constitutes  i 
plaintiff  was  not  at  liberty  to  dismis 
consent  of  Stow.  (Practice  Act,  Sec 
answer  of  Stow  does  constitute  a  'S 
tains  **  a  cause  of  action  "  in  his  f avc 
tiff  Belleau.  (Practice  Act,  Sec  5S 
action  which  it  contains  is  clearly  '^  s 
i  !  out  of  the  transaction  set  forth  in  the 

^  <'•■*  Act,  Sec  47,  Subd.  1st) 


1  »  > 


Campbell,  Fox  £  Campbell,  for  I 
appellant's  answer  did  not  set  up  a 
first  —  the  prayer  of  his  answer  is 
less  than  affirmative  relief  demanded 
the  facts  set  forth  in  appellant's  as 
judgment,  entitle  him  to  the  relief  d< 
ment  against  plaintiff  other  than  costs; 
cited  6  Dow.  &  Ry.  S79;  Burroughs  v. 
21  PicL  267;  1  Met  369;  2  Met  28S 
V.  Todd,  23  K  T.  31;  3  Hill,  682;  2 
Do  Qroot,  6  Duer,  380;  12  How.  fr. 
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^  the  Court,  Sajjtdeeson,  J, : 


atitt         ^*^  a  tier  contained  in  the  answer  of  Stow  may  con- 
a    ^ood  defence  to  the  action,  but  it  does  not  constitute 


*^t^:Mr    claim  upon  which  he  can  obtain  any  relief  against 


the 

^ff     ^  ^^f  cndant  upon  which  he  might  have  sued  the  plain 


^f  ^,   ^-^*^^fi.     A  counter  claim  ia  a  cause  of  action  in  favor 


IftW  ^Q  obtained    affinnative    relief    in    a    separate    action. 

^^^^'^^^    sued  the  plaintiff  in  a    separate  action,  upon  the 

r    ,  .^^^-^^^2^  in  his  answer,  what  relief  could  he  have  obtained  t 

S*      ^Tiort  of  a  cancellation  of  the  note,  or  his  indorse- 

,     ,  "^^^i^eon,  would  afford  him  any  relief.     He  could  have 

J^f^^        iKaeither,  for  the   plaintiff,  notwithstanding  she  may 

Da     ^^^lz>le  to  recover  against  Stow,  is  entitled  to  hold  the 

™  aa       j^^uiuAt  Thompson,  and  to  hold  the  indorsement  of 

^^^^^*       tbe  purpose  of  mating  title* 

^^^^       affirmed. 

i 

Neitt^^^^  jjj.  j^jg^j^^  Shattek  nor  Mr.  Chief  Justice  Citrrbt 
cpreas^^^^    an  opinion. 


P. 


Inal,      ^ 
or  J^^^ 

erai        ,^ 


r,  BARBER  et  ah.  v,  B-  T.  RETt^OLDS  el  ah. 

Cr^-OMFi-AiPrr.—  An  »meiii!i?d  complJtlQt  takea  tbe  plate  of  the  orif 
«=*.d  ffhsD  It  li  died  the  orlgloal  ceases  to  perform  ajiy  further  func- 
1-^  a  pleading, 

*  2^  OF  Isjti^cTioK.— An  amended  coinplalnt,  by  leave  of  the  Court 
*^e.  may  be  filed  without  pr<'jud!ce  to  an  lajunctEon  prefloiialy  ^rnoted^ 
"  fcien  thMa  filed,  the  Injuactloa  will  taot  be  dlsBoIv*-rl  hj  reaann  thereof. 
^"  Pt^iNTiFFS  IN  ^Tixt  TO  BNFORCB  LiBNa.—  Mfttf^rlal  met!  acd  me- 
■^  who  are  entitled  to  a  Ilea  on  »  building,  bnt  whose  elalma  are  sev- 
•"  Ithoot  any  comojunlty  of  •lotereat  in  the  dalmp  ihemsetTes,  may, 
^he  statute.  Join  a*  plalutlffa  In  an  equitable  action  to  establlKh  and 
^^  their  llena. 

^*  Lien  wiTrrorT  'Whittkn  Co?<tb act  — When  a  perioo  proeeedi  to 
^  bulJdln^  wHhout  makloR  any  cantrnct  for  the  erertloa  of  the  «aroe, 
*«1  men  who  furolab  the  inaierluta,  and  mechanics  who  labor  on  the 
'«=»&  In  Poraunnc*  of  le^-rlon  Revent<M^G  of  the  IJpo  Law  of  1862  are 
^<  to  KcTi5i  without  mnkluK  a  written  contract,  ev^n  If  the  value  of  Uia 
lal  furnished  or   labor  performed  eigeeda  two  hundred  dollan. 
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men  who  perform  labor  opon  aod  famfal 
bj  the  lessee  apon  a  leased  lot,  and  haT« 
entitled  to  an  Injunction  to.  restrain  a  judg 
judgment  Is  younger  than  the  lien,  from  r^ 
when  the  securltj  is  insuffldent  without  si 

Appbai*  from  the  District  Coun 
trict,  City  and  Countj  of  San  Frant 

On  the  11th  day  of  April,  1866, 
&  Waahbum  leased  of  Perrine  & 
Francisco  for  the  term  of  fifteen  jet 
session  under  the  lease.  The  leaae 
which  the  lessees  mortgaged  to  the  1 
they  placed  on  the  lot  to  secure  t 
allowed  the  lessors,  in  case  of  defaul 
rent,  to  re-enter  and  take  possessio 
improvements,  and  provided  that  i 
should  be  null  and  void. 

»  >  The  plaintiffs  were  P.  J.  Barber, 

M.  Rockwell,  and  Hiram  L.  Coye,  | 

• ' ,  name  of  Rockwell,  Coye  &  Co.;  G. 

i  ;  Wilson,   partners  under  the  firm  na 

t  sj.j  ther;  John  Daniel,  B.  Wheaton,  Jame 

and  W.  H.  Staniels,  partners  under  th 

I  I  &  Co.;  Thos.  Cathcart,  H.  Rosekrans, 

under  the  firm  name  of  H.  Rosekrai 
ants  were  said  Reynolds  &  Washbui 
Henry  L.  Davis,  and  George  Marsden. 
The  defendants  Reynolds  &  Washbi 
July,  1866,  commenced  the  erection  ol 
and  in  so  doing  purchased  materials  oj 
and  employed  others  to  perform  h 
Reynolds  &  Washburn  did  not  enter  in 
one  to  erect  the  building,  nor  did  tl 
contract  with  the  various  persons  from 
materials,  and  whom  they  employed.  ' 
the  firma  who  were  plaintiffs  exceeded 
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The  daims  of  these  different  firms  vrere  also  several,  neither 
firm  having  any  interest  in  the  claim  of  any  other  firm.     The 
materials  were  furnished  and  the  labor  performed  between 
the  8ath  day  of  July,  1866,  and  the  18tli  day  of  September, 
1866.    About  said  18th  day  of  September,  said  Beynolda  k 
Washburn  failed,  and  their  property  was  attached,  and  they 
soon  after  made  application  to  be  discharged  from  their  debts 
imder  the  insolvent  laws.     At  the  time  of  their  failure  the 
building  had  not  been  fully  completed,  but  had  cost  at  that 
date  about  five  thousand  dollars.     On  the  7th  day  of  August, 
1866,  Reynolds  k  Washburn  confessed  a  judgment  in  favor 
of  defendants  Green  and  Maraden  for  five  thousand  dollars. 
The  defendants   Oreen   and   Marsden  commenced    removing 
the  building,   and  the  plaintiffs  commenced   this    action  on 
the  27th  day  of  November,  1866,  to  enforce  their  liena  and 
to  obtain  an  injunction  restraining  the  removal  of  the  huild- 
ing.     The  defendants  appealed  from  the  order  refusing  to 
dissolve  the  injuncti<»L     The  above  facts  were  averred  in  the 
complaint 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

^m.   Hayes,   for  Appellants,    argued   that   the   ooatracts 
should  have  been  in  writing  when  the  amount  exceeded  two 
hundred  dollars,  and  that  aa  there  was  no  averment  that  such 
tJontracts  were  in  writing,  no  cause  of  action  existed;  and 
cited  Thvrman  v.  Stevens,  2  Duer,    609,  and  LeJcoy  v.  Shaw, 
2  Duer,  628.    He  also  argued  that  there  was  a  misjoinder  of 
parties  plaintiff,  as  no  community   of  interest  existed  among 
the  several  plaintiffs;  and  cited  sections  five,  six,  seven,  nine, 
and  seventeen  of  the  Mechanics'  Lieu  Xaw,  and  Berkley  v.  Pres- 
Trave,  1  East,  226.     He  also  argued  that  as  defendants  Green 
and  Marsden  were  not  alleged  to  be  insolvent,  the  plaintiffs 
had  a  complete  remedy  at  law,  and   a  Court  of  equity  would 
not  interpose;  and  cited  De  Witt ^.  Hayes, 2  Cal.469;  Hart  v. 
^^yor  of  Albany,  9  Wend.  572;  Tomlinson  v.  Rubis,  16  Cal. 
202;  and  Hilliard  on  In].,  p.  15,  Sec.  23.    He  arsriied  further, 
tnat  the  filing  of  an  amended  complaint  necessarily  dissolved 
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the  injimction;  and  cited  1  Barb. 
Inj.  124 ;  and  Dowling  ▼•  PclacJe, 
order  indorsed  on  the  amended  < 
new  injuncticm;  and  cited  Town 
Abbott  P.  S.  234^ 

0.  E.  Parker,  for  BeBpondenta* 

The  injunction  was  properly  oon 
Court  (4  Sandf.  Ch.  673.) 
amended  so  as  to  insert  additional 
subject  matter  or  contract  which 
bill  by  leave  of  Court  without  pi 
{Walker  v.  Walker,  8  Kell^,  80 
special  injunction^  and  the  defend 
general  demurrer,  after  which,  an( 
been  set  down,  the  plaintiffs  obtain 
amend  without  prejudice  to  the  i^ 
regular.  (Warburtan  v.  London,  < 
253;  8  How.  Pr.  69;  Lube's  Eq. 
lard's  Eq.  Jur.  842.)  An  injuncti 
to  enforce  a  mechanic's  lien.  (16 
tions  at  law  are  proper  to  recover  da 
upon  land,  it  has  been  repeatedly  } 
fere  by  injunction  to  restrain  acts 
ingston  v.  Livingston,  14  CaL  544 
i.'  Ohio  PI.  and  Pr.  439;  Spear  v.  C 

486;  6  How.  89;  11  Barb.  194, 
Barb.  647 ;  see,  however,  6  Barb.  60' 


»  '  1 


By  the  Court,  Sawtkb^  J,: 

Action  to  enforce  a  mechanic 
complaint,  plaintiffs  obtained  a  ] 
restrain  the  removal  of  the  buil 
premises,  upon  which  they  claii 
demurred  on  various  grounds,  and 
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the  injunotion  upon  the  pleadings.  Afterwards,  but 
^tbiii  tie  time  allowed  plaintiffs  to  amend,  as  of  course,  by 
he  sisTt^-seventh  section  of  the  Practice  Act,  they  prepared 
nd  piresented  to  the  Judge  an  amended  complaint,  and  he 
hereax>on  made  an  order  ^'  that  said  amended  complaint  may 
le  filed  without  prejudice  to  the  said  injimction  heretofore 
►rdered  and  issued  as  aforesaid."  The  original  motion  to  dis- 
olve  tJxe  injunction  was  afterwards  heard  and  denied,  and, 
ubsequ^tly,  a  motion  to  vacate  the  order  granting  leave  to 
ile  an.  amended  complaint  without  prejudice  to  the  injunction, 
^aa  also  denied,  and  from  these  orders,  refusing  to  dissolve 
he  11^ junction  and  to  vacate  said  order  granting  leave,  the 
ppeal  i3  taken.  If  the  amended  complaint  is  sufficient  to 
ustaro.  the  injuncticm,  the  motion  to  dissolve  was  properly 
^^^if^^  "ttnless  the  am^idment  of  the  complaint  propria  vigore 
worked,  a  dissolution,  or  entitled  defendants  to  a  dissolution. 
ine  anaended  complaint  supersedes  the  original,  but  there  is  no 
uenussal  of  the  action.  It  simply  takes  the  place  of  the  other. 
^0  uew  or  different  action  is  commenced,  and  no  new  cause 
4  ^^^^^  ^  introduced.  There  is  no  change  in  the  identity 
at  the  cause  of  action.  That  is  the  same  as  before,  and  the 
«>iaimexicement  of  the  action  dates  from  the  filing  of  the 
T^^^^^  complaint  and  issuing  of  summons  thereon.  The 
^^^g^  consists  merely  in  more  fully  setting  forth  the  cause 
^  actxon  defectively  alleged  in  the  original  complaint  It  is 
,  ®    V^"^®'    complaint    amended.     The    old    complaint^    ia 

®  lonn  first  filed,  ceases  to  be  the  complaint  in 
p^^e,  or  to  perform  any  further  function,  as  a 
,  ^^^^9  but  the  amended,  complaint  falls  into  its 
>ace,  and  performs  the  same,  and  not  different  funo- 
long.  i^g  identity  of  the  action  is  in  no  respect 
if^  I'his  was  so  held  in  the  very  case  cited  bv 
Wellants.  {Jones  v.  Frost,  28  Cal.  246,)  The  plain- 
u^^*^'  ^^naiirrer,  and  before  the  trial  of  the  issue  of 
\^    «^^^'  ^^^  entitled  to  amend  as  of  course.     (Practice 

T^  Sec  67.)  We  know  of  no  good  reason  upon  principle 
why  an  amendnxeait  may  not,  by  leave  of  the  Court,  or  Judge, 
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be  made  without  prejudice  to  a  pre] 
granted.  The  injunction  rests  upo 
after  amendment  as  before,  and  it  ii 
settled  by  the  authorities  tiiat  an  ai 
leave  without  prejudice  to  the  inji 
{Seldon  ▼.  Yermilya,  4  Sandf.  CL  I 
hurttm  ▼.  London  and  B.  B.  B.  < 
Archer,  1  Sim.  &  St  433;  Piekerii 
Fumess  v.  Brown,  8  How.  69;  Wi 
802;  Lube  Eq.,  2  Am.  ed.»  88;  Wil 
Inj.  149.) 

Most  of  the  other  points  arise  on 
are  obviated  by  the  amendments. 

As  to  the  point  made  under  the 
dianics'  Lien  Law,  that  contracts 
two  hundred  dollars  must  be  allc 
is  only  necessary  to  say,  that  sev( 
for  sums  less  than  two  hundred  do 
tions  of  the  complaint,  as  we  under 
falling  under  the  seventeenth  rathei 
second  sections. 

Another  point  is,  that  there  is 
plaintiff,  for  the  reason  that  there 
est  in  the  several  claims  held  b; 
think  the  statute  relating  to  mech: 
joinder.  The  Act  provides  a  spec 
dear  as  it  might  be  upon  some  pc 
doubt  that  it  expressly  authorizes  i 
,  <  holding   several   separate   and  dist 

i  I  community  of  interest  in  the  daii 

an    equitable    action    to    establish 
(Sections  6,  7,  and  9.)     And  thos 
ance  of  section  seventeen,  as  these 
them  ^'  in  the  same  manner  as  otl: 
vided  for/'     There  is  no  limitati 
before  provided;  and  uniting  in 
part  of  the  manner  provided,  in  8< 
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And  it  is  not  clear  that  any  were  designed  to  be  ex- 


^tli  ^  ^ink  the  complaint,  as  amended,  does  show  equities  en- 

^^    S  plaintiffs  to  an  in j  miction.    The  statute  gives  the  plain* 

^^^.^^  lieu  upon  the  building  iteelf.    This  is  their  right    They 

>^.  ^<>t  bound  to  look  to  the  personal  responsibility  of  the 

M;^^^^   and  certainly  not  to  the  personal  responsibility  of 

St^^^     They  had  a  lien,  and  upon  the  faith  of  this  statu* 

^  i^^  *^®  materials  were  furnished.    To  remove  the  build- 

^(/T^^^d  their  reach,  would  be  to  utterly  destroy  this  right 

K     ^i^t^j^ye  them  of  their  liens.     Although  not  technically 

'  J  ^^M-^  removal  would  be  in  the  nature  of  waste.    They  show 

^tl3.^      l>uilding  is  erected  upon  leasehold  premises,  and  that 

[vovaA^       ^€;3ie  building  the  lien  would  be  valueless.     They  also 

on  ^  ^m^-^,   the  owners  are  insolvent,  and  that  the  claim  of  Green 

pai^«"^^"^^den,  the  parties  threatening  to  remove  the  building, 

irisca  "mzaj^zftder    a    judgment   subsequent    and    subject    to    the 

ieoB  (£     iK^aaintiffs.    We  find  no  error  in  the  action  of  the  Court 


affirmed. 


TBE  :E^:E:0PLE  ex  rel  R.  R.  PKO VINES  v.  ALFRED  RIX 

FOii«  ^TTvoa  oip  Sah  Fbahciico.— The  Pdtc*  Jndg»  of  the  City  and 
r**^*^*y  of  Ban  Francisco  who  la  appointed  to  fill  a  Tacancy  holdi  the  office 
••V  ^**^  ■wno  term  hla  predeceeaor  woald  have  held  it  If  no  Tacancy  had 
***^*^«^  Hla  term  dooa  not  expire  when  hli  mceessor  ii  elected  and 
^•■•^^tled,  imt  contlnaea  until  the  flrat  day  of  January  following, 

Ap^:r,ax  from  the  District  Court,  Fifteenth  Judicial  pistrict, 
CSty  and  County  of  San  Francisca 

R«,    the  defendant,   was  appointed   Police  Judge  to  fill 
ihe  vacancy  occasioned  by  the  death  of  P.  W.   Shepheard, 
on  the   second  day  of  January,   1866.    At  the  judicial  elec- 
tion held  on  the  sixteenth  day  of  October,  1867,  the  relator, 


t 
V 


\  •!• 
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B.  R.  Prolines,  was  elected  Poli 
conmienciiig  on  the  first  day  of  Jai 
all  the  votes  that  were  cast  for  thi 
proclamation  for  an  election  had  no 
term.  Two  certificates  of  election  w 
the  term  of  two  years,  commencing 
nary,  1868,  and  the  other  for  the  ui 
last  certificate  Provines  claimed  the 
demanded  it  on  the  first  day  of  Nov< 
to  surrender  the  oflSce,  and  this  pro( 
instituted  to  recover  the  office.  Th 
ment  for  the  relator,  and  the  def endi 
The  other  facts  are  stated  in  the  o] 

Theodore  H.  HitteU,  for  Appella 
in  the  office  of  Police  Judge  could  n 
and  that  the  Acts  of  1868  and  186. 
Police  Judge,  must  be  construed  U 
were  not  inconsistent. 

Wm.  M.  Pierson,  for  Belator,  arj 
repealed  the  Act  of  1863  eo  far  as 
the  Act  of  1865  gave  the  relator  the  i 

By  the  Court,  Oubbet,  0.  J.: 

Rix  was  appointed  to  fill  the  vaca 
Judge  of  the  City  and  County  of  I 
by  the  death  of  P.  W,  Shepheard,  t 
dicial  election  of  1865  to  that  office, 
was  to  fill  the  office  for  the  unexpi 
section  thirty-nine  of  the  Act  concer 
22d,  1863.    (Laws  of  1863,  p.  391.) 

The  term  of  office  of  the  Police 
is  prescribed  by  the  fifty-seventh  se 
ing  Courts  of  justice  and  judicial 
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Jy  said  section  it  is  provided  that  a  Police  Judge 
at  the  special  judicial  election  to  be  held  for 
of  Justices  of  the  Supreme  Court,  and  shall  hold 
>r  two  years  from  the  first  day  of  January  next  fol- 
election. 
-Tnd  section  of  the  Act  of  the  9th  of  December,  18(5 
865-6,  p.  1),  provides,  "In  case  of  a  vacancy  in  the 
pl     K        ^^     Malice  Judge,  the  Board  of  -Supervisors  of  said  city 
U^i^^jiM^  ^fc=. — "^^^^^-  shall  have  power  to  appoint  a  suitable  person,  who 

^\tt^  /^^^^-  ^ ^^t  ^^^  l®g^^  voter  thereof,  to  fiU  the  vacancy,  who 

0^  0'    ial^^^^  the  constitutional  octh  of  office  and  enter  upon  his 

lediately.     The  person  so  appointed  shall  hold  the 
a  iPolice  Judge  shall  be  elected  at  the  next  judicial 
^  qualified  according  to  law. 

E=^  of  1865,  considered  in  paria  materia  with  the  Act 

T)ove  referred  to,  does  not,  in  our  judgment,  author- 

"iJj^^^"^^  *-  -^tor  to  enter  upon  the  office  of  Police  Judge,  in  vir- 

^^   ^i  ^^^^^^         election,  before  the  commencement  of  the  term  pre- 

^4>^*\^  _^-^^^^^       the  fifty-seventh  section  of  the  Act  concerning  Courts 

0<^    \iy^^^^^^^^^^         *^d  judicial  officers. 

^^  1  -0^^*  *^^^^:iit  of  the  District  Court  against  defendant,  Eix,  is 

^e^^^Q-^TT*  Mr,  Justice  Sawteb  nor  Mr,  Justice  Sakdebsow 
^^^^^^^^^     au  opinion. 


<^:EiOTtOE  P.  SHARP  V.  E.  DAUGNET,  CORA  WELLER, 
ANTOINETTE  JAMBOIS,  and  L.  CADIZ. 

"^^-^^  ?T    *^-^TijT»    or  i^MiTATiowa.— A  plea  of  the  SUtnte  of  Llmltatloni. 

.^"^    ■UtM   that  the  plaintiff  was  not  aelsed  or  posaeased  of  the  land 

**'«»  flye  years  before  the  commencement  of  the  action,  la  fatally  defective 

'^^t  Btatin^  that  neither  plaintiff,  hla  predeceaaor,  or  grantor,  waa  thua 

^^'^^iZ  ^^^^  P'**  ■boold  alao  atate  that  the  defendant  haa  been  for  flye  yeara 

^,,^^  ^^^  ""'^•ncement  of  the  action  In  the  adverse  poaaeaalon  of  the  land. 

||r«ci»i<UnoM  ^  B«ao«a.—  The  appellate  Court  wIU  take  notice  of  errora  ap- 
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PotBti  dedded, 

pMring  la  the  ladgmiot  vol],  •?«  If  not  ni 
Ib  the  ■tataomit. 

▲omn  Posausioir  or  Luid. —  Whtn  the  81 
la  ejeetmeat,  and  It  to  admitted  on  tbe  trie 
more  thaa  Ato  yenre  la  poeeeeoloa.  It  will 
was  la  eabordlaatloa  to  the  leinl  titles  nnh 
mm  •  feet  that  hto  poeeeeoloa  wae  adTerse. 

JMaaicnox  or  Paaaox.^ — If  a  jadgment  li 
If  a  Coart  of  foneral  inrledletloa,  It  w 
aeqolred  Jariedictlon  of  the  pereoo.  oaleee  1 
la  the  record. 

BacoBD  or  BoiT. —  Mothlac  to  laeladed  la  the  1 
rolL 

JcDQiCBiiT  BoLi* — Whea  the  ladgmcat  to  bj 
stote  of  the  aommone,  proof  of  eenrtee,  co 
doreed  thereon  that  the  defaalt  of  the  dc 
topj  of  the  judgmeat 

mm. —  Whea  a  eummona  to  eenred  by  pabil 

•  ''  tioB  and  depoelt  la  the  Poet  Offloe  eonstltui 

order  of  pabllcatloa  aad  alDdaTlt  on  which 
»   *'  jndgmeat  roll  or  of  proof  of  serrlce. 

•  *''  JuMMaNTS. —  Whea   a  Jadgment   to  attacked 

t  '!>  the  Court  mnet  be  determined  bj  the  Judgi 

Publication  or  Buxkohb. —  Whea  the  eamm 

I  Court  doea  aot  fall  to  acquire  jarledlction 

tweea  the  original  ■ammons  and  the  sumn 

meaning  the  original  eummona  and  the  pul 

IBSM. —  The  aifidaTlt  of  publication  of  aumo 

'   *  itoher  and  proprietor.  Instead  of  tttt  prii 

.  I  '.  Dbposit  or  SuMMONa  n  Post  Officb. —  The 

:  4 ;  I  In  a  Post  Office  need  not  state  that  the  d 

dtlsen,  or  that  the  affiant  to  such  dttoea. 
affldaTlt  are  made  by  a  human  being. 
'-i''  IDBM. —  The  affidavit  of  depoelt  of  aummons 

that  there  to  a  communication  by  mail  bet 
*■'*''  place  to  which  the  package  was  addresso 

United  States  Post  office. 

AVriDATIT    AND    ObDBB    OP    PUBLICATION. The 

of  the  affidavit  to  obtain  an  order  of  publ 
'  *  Itself,  can  be  ralaed  only  by  l^  nM>tloa  ma 

^ '  I  supported  by  a  statement. 


r  ' 


Appeal  from  the  District  Courl 
trict,  City  and  County  of  San  Fran 

ThiB  action  was  commenced  May 

On  the  trial  the  plaintiff  gave  in 

schedule  in  inaolvency  filed  by  Be 
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statement  of  Facta. 


District  Court  of  the  Fourth  Judicial  District,  and  the  pro- 
ceedings had  thereunder,  from  Ti^hich  it  appeared  that  such 
petition  and  schedule  was  presented  to  the  Judge  of  said 
Court  on  the  16th  day  of  September,  1854;  that  on  the  same 
day  said  Judge  made  an  order  directing  that  said  petition 
and  schedule  should  be  filed  in  said  Court,  and  that  notice 
should  be  given  by  the  Clerk  of  said  Court  to  the  creditors 
of  said  Coons,  That  notice  to  said  creditors  was  duly  given 
by  said  Clerk,  and  that  on  the  17th  day  of  October,  1854, 
William  R  Gorham,  SheriflF  of  the  County  of  San  Francisco, 
was  duly  appointed  assignee  of  said  insolvent.  That,  on  the 
12th  day  of  January,  1855,  said  assignee  certified  in  writing 
that  said  insolvent  had  surrendered  to  him  all  the  property 
mentioned  in  said  schedule,  including  the  property  sued  for 
in  this  action.  That,  on  tiie  13th  day  of  January,  1855,  said 
insolvent  was  duly  discharged  from  his  debts  and  liabilities 
by  the  decree  of  said  Court  That,  on  the  15th  day  of 
December,  1855,  said  assignee  petitioned  said  Court  for  an 
order  to  sell  the  property  of  said  insolvent;  and  on  said  last 
named  day  an  order  to  sell  such  property  was  duly  made  by 
said  Court 

PlaintiflF  further  gave  in  evidence  a  deed  made  by  said 
assignee  to  him  for  the  property  described  in  said  complaint, 
dated  the  1st  day  of  February,  1856,  recorded  in  the  office 
of  the  County  Recorder  of  the  Citj  and  County  of  San 
Francisco,  on  the  18th  day  of  August,  1860,  whereby  said 
assignee,  in  consideration  of  one  dollar,  being  the  amount  bid 
therefor,  sold  and  conveyed  to  the  plaintiff  the  premises  de- 
scribed in  the  complaint  in  this  action. 

Defendants  then  offered  and  read  in  evidence  a  mortgage 
made  by  Benjamin  F.  Coons  in  favor  of  Emil  Daugney,  dated 
the  25th  day  of  April,  1854,  recorded  in  the  office  of  the 
County  Recorder  of  San  Francisco  County,  on  the  29th  day 
of  April,  1854,  conditioned  to  secure  the  payment  of  a  prom- 
issory note  of  eight  thousand  dollars,  with  interest,  whereby 
said  Coons  mortgaged  to  said  Daugney  the  property  described 
in  the  complaint 
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statement  of  Fat 

Defendants  then   offered  in  evic 
together  with  the  affidavit  of  Juli 
directing  publication   of  summons, 
and  depositing  of  summons,  in  the 
Benjamin  F.  Coons  et  ala.,  in  the  r< 

The  complaint  in  the  above  meni 
the  4th  day  of  June,  1855,  in  whii 
alleges  that  said  action  was  broug; 
mortgage. 

The  affidavit  of  deposit  of  summ 
follows: 

t  **  CoiTNTY  OP  San  Prakoisco,  ss, 

*  ^-  "William  A.  Wilder,  being  dul; 
,  Ib                            clerk  in  the  office  of  Sidney  V. 

i  >•«  fifteenth  day  of  June,  1855,  he  do 

*  '•*'  at  the  City  of  San  Francisco  a  co; 
in  the  above  action,  a  copy  of  thi 
addressed  to  the  defendant,  Ben  jam 
Hissouri,  the  postage  thereof  being  p 


t  » 


J  I  ;  i  ^  Sworn  to  before  me,  this  twent 

J^ti  "JohkG 

ii*'*  The  summons  as  published  differ 

mens  in  this:  The  original  sumn 
words,  "  The  i)eople  of  the  State  o 
to  Benjamin  F.  Coons,  Charles  1 
Hildreth."  In  place  of  said  words 
contained  the  following:  "To  Bei 
A.  Nash,  Samuel  F.  Hildreth." 
was  dated  the  fifth  day  of  June,  1 
published  was  dated  the  fourth  day 
tion  thereof  were  the  following  disc 
mons  as  issued  and  as  printed: 


.rt.i' 


.in 


Oct  1867.] 


Shabp  v.  Dauonst. 


509 


Arfiunent  for  Appellant!. 


SUlfltONt  MM  MimnD. 

5^    ••to    ■eeora   the   pajrment  of  a 
*"•    rSl**"*      promUeorj      note      of 

S?     ?!  •n^  the   proceeds   applied   to 
ilne      t^e    payment  of  taid  noU,  and 
«i»t#ref »  dae  thereon.*' 

fPtf    •l«2y^<rf  the  defendants  taoept 
line    naUl  BenjomH  F.  Coona.** 

line     til*  relief  demanded.** 


■UMMOKfl  AB  lasunn. 

*'  to  secure  the  payment,  ete^  of,  ctCi* 
promissory  note  of  |S,000,  aUo  de- 
scribed in  the  comptaiiU," 

**  and  the  proceeds  applied  to  ftha 
payment  of  said  promisMory  note  and 
mortgage," 

**any  of  the  other  defendants  them 
said  B.  F.  Coons.'* 

'*wlll  apply  for  the  relief  demanded 
In  her  ea4d  oomplaiwl.*' 


On  the  14th  day  of  November,  1856,  a  decree  was  made  and 
entered  in  said  action,  foreclosing  the  mortgagee  and  directing 
a  sale  of  the  mortgaged  property. 

Defendants  then  offered  in  evidence  the  order  of  sale  issued 
on  said  decree,  by  which  it  appeared  that  the  Sheriff  sold  the 
property  to  Daugney  for  eight  thousand  dollars,  and  the 
SheriflPa  deed  to  Daugney  dated  April  27th,  1869. 

-Plaintiff  objected  to  the  introduction  of  such  evidence  on 
<he  ground  that  the  Court  had  never  acquired  jurisdiction  of 
^®  person  of  defendant  Coons,  because  of  the  insufficiency  of 
^e  affidavit  of  May,  of  the  order  of  Court  directing  publica- 
on  of  ^g  summons,  and  of  the  affidavit  of  publication  and 
.  ^P^^iting  of  summons,  and  that  said  judgment  and  proceed- 

^Avere  as  to  the  said  B.  F.  Coons,  coram  non  jvdiee. 
J  .     ^  objection  was  sustained,  and  defendants  excepted.     The 
Tk^^^*  recovered  judgment,  and  the  defendants  appealed. 
*^^  other  facts  are  stated  in  the  opinion  of  the  C^urt, 

^^^^terson,  Wallace  &  Stow,  for  Appellants. 

^^ither  section  thirty-three  of  the  Practice  Act  nor  section 
twenty^ight^  as  then  in  force  (Laws  of  1864,  p.  196),  requires 

®  ^fiSant  to  show  the   person  mailing  to  be  a  white  male 

^^!^?^  por  did  the  statute  then  require,  nor  did  the  order  of 

F^blication  provide,  that  the  copy  of  complaint  mailed  should 

"®  <»rtified.     Section  thirty-three  only  required  the  affidavit 

*^te  that  a  copy  of  the  summons  was  deposited,  etc    Sec- 
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▲rgmiM&t  for  Bmpw 

tion  thirty-one  does  not  require  the  01 
fied  copy  of  the  complaint  should  be  i 
The  affidavit  by  the  publisher  ai 
paper  was  equivalent  to  swearing  he 
V.  Beed,  16  Barb.  847.)  Th©  discrc 
mons  published  are  no  greater  than  : 
Cal.  295,  where  a  similar  point  was  n 
taken  thereof  in  the  opinion,  we  pn 
it  not  well  taken. 

O.F.iHW.  H.  Sharp,  for  Bespond 

..»  ■    * 

It:;  The  Statute  of  Limitations  was  no 

only  that  the  ''plaintiff  was  not  seize 

the  important  aiddition,  ''his  ancestor 

When  a  pleader  wishes  to  avail  him 

\  •«■>  l^ge  or  right  given  by  certain  facts, 

{Dye  ¥•  Dye,  11  CaL  167.)     The  pla 

'  *  seized  or  possessed    within  the  five 

may  have  been.     The  plea  does  n( 

;!  facts  necessary  to  bring  the  case  wit 

.  I  I  ;  ^  omission  is  vitaL     (Boyd  v.  Blatikma 

.44tii  Dig.   Tit.   Limitations,   4,348;   Schr 

279;  Stniih  v.  Bichmond,  15  Oal.  60 

i[|ii;  have  stated  afEurmatively  that  the  pe] 

^  or  his  ancestor,  etc,  was  seized  or  { 

in  question  within  five  years  before  t 

action.     This  plea  simply  denies  th< 

but  does  not  aver  any  possession  in 

other  than  "for  a  long  time  past." 

\  I  '  Limitations,  4,849 ;  Table  Mountain  ! 

81  CaL  387 ;  Cavifield  v.  Sanders,  17 

The  affidavit  of  dex>osit  in   the  ] 

stated  that  the  deposit  was  made  in 

Office,  and  that  there  was  a  mail  « 

davit  of  publication  should  have  bee 

foreman^  or  principal  deik; 


.  •«." 


I  t  • 
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^J  th^    Court,  Shaptkb,  J.: 

^  Ejectnr^eDt  Aw  a  lot  in  tlie  City  and  County  of  San  Fran- 
?^^<^  JSotJi  parties  claim  under  B.  F.  Coom  — the  plaintiff 
y  viittt^  of  a  deed  made  to  him  by  Gorham,  assignee  of 
v^oona  iMx  insolvency,  and  the  defendant  nnder  a  SherifPs 
®®d  to  laixn.  as  purchaser  at  a  foreclosure  sale  had  in  Daugney 
^  Coons.  The  trial  was  by  the  Court,  and  the  appeal  is  from 
the  judgmexit;^ 

Ahere     a.x-^e     tHree  grounds  of  appeal  stated  in  the  specifics- 

.  ^^'  ^^^    tix^    only  one  that  can  be  availed  of  by  the  appellant 

®  firat:^     ^%riz:  that  the  Court  erred  in  excluding  the  judg- 

t  roll      ixi     tie  foreclosure  suit  of  Daugney  v.  Coons,  the 

^^  of    ««a^     ^jjj  the  Sheriffs  deed  to  the  defendant  herein, 

-    f^  ^      ^^^■^O'tlier  question,  however,  relating  to  the  validity 

e  ^^f  ^xi.^e  of  the  Statute  of  LimitatioDS,  pleaded  in  the 

<san  t*V^         ^^^'^iich,  as  the  point  is  upon  the  judgment  roll,  we 

BDec'&    ^-      ^^^^"^ice,    notwithstanding    it   is  not   named   in   the 

^    J  -  -A-^    to  the  Statute  of  Limitations.    The  statement  of 

tha^^^^^^^     ^  ^  follows:     "And  for  a  further  answer  they 

or^'on  bk«*.^^^^^    plaintiff  is  not  entitled  to  have  or  maintain  this 

1  ^x        '^^^Axae  the  plaintiff  was  not  seized  or  possessed  of  the 

K^fore  tvT^^^      described  in  said  complaint  within  five  years  next 

rm^jg         "^^     ^commencement  of  this  action." 

t  th^    ^^"^^tement  is  fatally  defective.     There  is  no  averment 

thin   -f^       ^^^laintiffs'  predecessor  or  grantor  was  not  possessed 

riod  "^^^  years,  nor  is  an  adverse  possession  alleged  for  any 

^Kfltarx't-  ^^       ^°^®  anterior  to  the  action.     But  aside  from  these 

^^   not      -^-^^^  defects  in  the  plea,  the  facts  as  found  or  agreed 

d^      Q^-^^^^-^^'^i^  *^®  material  for  a  defence  under  the  statute. 

^*^  .         ^^^'^^  has  found  simply  that  the  defendants  were  in  pos- 

0^^  ,     ^    ^^^   the  date  of  the  action,  and  that  they  wrongfully 

-v^^     Y    ^^       "^e  same  from  the  plaintiff.     It  was  admitted  by 

^e  V  ^'^'^X'tiff  that  the  defendant  had  been  in  possessign  of  the 

-pto^—^^^^     ^^^^  j^jg  agents  ever  since  the  8tb  of  December, 

-j^ft&»»         ^iut  in  the  absence  of  any  adnciiaaion  or  finding  to 
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the  effect  that  the  property  was  hi 
presumed,  at  least,  in  favor  of  the 
ing  was  in  subordination  to  the  legs 
46,  Sec  9.) 

Second — ^The  question  of  the  cor 
the  Court,  excluding  the  defendant's 
that  he  had  a  title  from  the  commoi 
than  that  of  the  plaintiff,  depends 
the  Court  had  jurisdiction  over  tl 
defendant  in  the  foreclosure  suit. 
The  judgment  having  been  render 
•  jurisdiction,   it  will  be  presumed 

t    I  party  to  the  suit  in  some  of  the  wa; 

^'  the  contrary  appears  aflirmatively  b 

^  !^  V.  Barbier,  7  Cal.  64;  Dorente  v.  8v 

!  » I  T.  Maey,  9  Cal.  426.)    Nothing  is  ii 

'  ''^  suit  by  the  judgnient  rolL    As  the 

Coons  was  by  default,  the  judgme 
'  *  properly  of  the  sunmions,  proof  of 

memorandum  indorsed  thereon  that  1 
ant  in  not  answering  was  entered, 
.  I    ,  ment     (Prac.  Act,  Sec  203.)     It  a 

.Jiiii  Coons  was  by  publicati<m  of  the  si 

in  the  Daily  California  Chronicle  i 
i  J  I  '  tion  being  on  the  23d  of  June,  1856 

of  September,  1855;  and  by  the  c 
summons  and  complaint  in  the  Post 
on  the  15th  of  June,  1865,  directe 
'  \\  Missouri,  postage  paid. 

i.,.  The  deposit  in  the  Post  Office  wj 

«  '  *  of  one  Wilder,  the  person  by  whoi 

*     '  and  the  publication  in  the  Chronicl 

davit  of  one  of  the  "  publishers  a 
paper.      These  affidavits   constitute 
(Practice  Act,  Sec.  33);  and  as  si 
judgment  rolL     (Practice  Act,  Sec. 
lication  and  the  affidavit  on  which  1 
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^      m  evidence^  but  as  neither  the  one  nor  the  other  consti- 

t^  tu  *^^  P*^  ^^  ^®  proof  of  service  they  were  both  foreign 

^^    *^^  record,  by  which,  in  a  collateral  attack  upon  the  judg- 

t\^^  ^>  We  can  alone  be  advised  concerning  the  jurisdiction  of 

-jx^^  ^^xirt   to  pronounce  it.      The  circumstance  that  papers 

>\^*^longing  to  the  judgment  roll  are  found  commingled 

^^;^^  ^r  attached  to  other  papers  that  do  belong  to  it,  can 

^^t       ^o  embarrassment.      The  case  is  one  of  mixture,  and 

^^^^    fusion,  and  the  papers  not  falling  within  the  statute 

/{^     ^^ti  of  "  judgment  roll "  must  be  treated  as  of  no  effect 

^   ^^dSti^/^ady  and  Saratoga  Park  Road  Co.  v.  Thatcher,  6  How. 

y  ^^^:^ohy.  Dickerson,  1  Duer,  686.) 

i^      Cfe.:6Sdavit  of  publication  in  Daugney  v.  Coons  sets  forth 
*ifi  ft^a^Kaca^^mons  as  published,  and  on  comparing  the  publication 
^^  1fa.^^     original,  contained  in  the  roll,  certain  discrepancies 
^p^ear^       ^nd  they  are  relied  on  in  argument  to  show  that  the 
Coflrt    Iz^^d  no  jurisdiction  of  the  person  of  Coons.      It  is  a 
gufficife:«=B.-t  answer  to  this  objection  to  say  that  the  differences 
noted   ^K,:Kre  purely  literal,  and  quite  microscopic  at  that.     In 
sense  ^^:xz^d  meaning  the  original  summons  and  the  published 
rewwi=*-         of  ii  are  identical,  and  that  is  enough.     There  is, 
perha]^^^     no  connection  in  which  form  harf  been  regarded  as 
6t[\)Slaia.<:^^  to  a  greater  degree  than  in  the  law  of  tax  titles; 
gtill  v'^^*     lield,  in  Bosworth  v.  Danzien,  25  Cal.  296,  that  "  an 
jt8Be9»Xi.^mt  of  land  is  not  void  by  reason  of  a  mistake  in  the 
de8caY>tri-on,  unless  it  contain  such  a  falsity  in  the  designa- 
tion Ox*    description  of  the  land  assessed  as  might  mislead  the 
owBer"   aTid  prevent  him  from  acertaining  that  his  land  had  been 


Th^  objection  that  it  does  not  appear  by  the  affidavit  of 
piiblict^-tion  that  the  Daily  California  Chronicle  was  a  news- 
paper is  simply  a  mistake  of  fact  on  the  part  of  counsel. 
Th®  ^'^^her  objection  that  the  affidavit  was  made  by  a  "pub- 
lisher and  proprietor,'*  and  not  by  the  "  printer,  foreman  or 
principal  clefk,"  ig  fully  met  by  Bunce  v.  Reed,  16  Barb.  347. 
It  was  held  rn  that  case  that  for  the  purpose  of  the  question 
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opinion  of  the  Goort^fl 

''printers  and  publishers  might  be 
the  latter  being  within  the  spirit  o: 
davit  which  should  fail  to  show  tl 
relations  to  the  paper,  ntii^t  demai 
portions  of  the  judgment  roll,  a 
ateinhach  v.  Leese,  27  Oal.  ^95,  was 

It  is  objected  to  the  affidavit  of  i 
that  it  does  not  state  that  the  affiant 
The  answer  is  that  the  twenty-eight 
Act  makes  sex,  color,  age  and  citi 
competency  of  a  third  person  to  i 
cases  where  the  service  is  otherwi 
(McMillan  ▼.  Beynolda,  11  CaL  S72. 
of  the  Practice  Act^  providing  for  1 
f  K  service  does  not  trammel  the  metho< 

'  1^  cation  to  be  made  by  one  human  be 

and  it  f  ollows>  so  that  the  act  he  don< 
by  whom. 

The  act  of  making  a  deposit  of 
plaint  in  the  Post  Office  falls  under  tl 

So  far  as  the  act  of  publication  i 
ance  is  to  be  proved  by  the  affidavit 
'^'^  named  in  the  thirty-third  section  o 

the  transaction  at  the  Post  Office  mi 
The  section  lays  down  no  rule  up 
simply  for  an  i^davit. 

It  is  further  objected  that  the  afl 

the  deposit  was  made  in  a  United  St 

,  •  there  was  communication  by  mail  be 

;  t  j  and  the  place  to  which  the  packai 

\  .  objections  are  submitted  without  arg 

.  .  ruled  in  like  manner. 

It  may  be  said  in  conclusion  that, 
affirmatively  on  the  face  of  the  reco: 
jurisdiction  over  Coons,  the  judgmei 
or  was  intended  to  throw  any  light 
ports  the  presumption  by  which  t] 
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Opinion  of  Sawyer,  J.,  concurrins. 


n  SO  far  as  the  order  of  publication  and  the  affidavit  ante- 
ating  it  are  concerned,  the  intendment  in  this  collateral  atr 
ick  upon  the  judgment  is  conclusive  that  everything  was 
ightly  acted.  The  question  of  the  legal  sufficiency  of  both 
ffidairit;  and  order  might  have  been  raised  by  motion  made 
a  the  action,  or  an  appeal  supported  by  a  statement  {Harper 
'.  Mtn<yr,  27  Cal.  109.) 
Judgment  reversed  and  new  trial  ordered* 

Sa^w  kjcB,  J,,  concurring. 

The  q-uestions  as  to  service  of  summons  in  this  case  is 
overed  by  the  decision  in  Hahn  v.  Kelly,  decided  at  the 
►resexit;  term,  in  which  the  whole  subject  is  elaborately  dis- 
us8e<i.  Upon  the  grounds  more  fully  stated  in  the  opinions 
n  tha-t  case,  I  think  the  judgment  should  be  reversed  and  a 
lew  trtal  had.  I  also  concur  in  the  view  that  the  plea  of  the 
3utat«   of  Limitations  is  insufficient 

•"*•  Justice  Bhodes  did  not  express  an  opinion. 


JOEL  HARLAN  Ain>  LUCIEN  B.  HUFF,  Administra- 
To;as  OF  Geokge  Hablan,  Deceased  v.  LEWIS  PECK  ei 
«•  -A^Jsn)  JAMES  VANTINE  et  ai.,  Inteevenobs. 

Salwt   of    Hull   Pbopbbtt  —  Limitation    of    Actions. —  Tbe   lales 

wh^*^*^°*^  '"  ^*   ^^^  hundred  and  ninetieth   section  of  tbe  Probate  Act, 

JJl^*  '•■<*■  *•  followt:    "No  action  for  the  recovery  of  any  real  estate 

«     by  an  executor  or  adminlatrator,  under  the  proTlglona  of  this  Chapter, 

*^*    **  maintained  by  any   heir  or  other  person  claiming  under  the  de- 

^•'••^  testator   or    intestate,    unless  It  be   commenced  within    three  years 

■•«*    iftar  the  sale/* include  and  comprise  all  sales,  whether  valid,  void- 

■»|^.    or  void,  made  under  orders  made  by  Probate  Courts,  <rf  real  estate 
wloxislng  to  persona  who  have  died  since  the  passage  ot  th«  Probate  Act. 

Ap^ax  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, Gxtj  and  Comity  of  San  Francisca 
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statement  of  Ff 

This  was  an  action  for  the  posse 
Vara  Lots  Numbers  Two  Hundr< 
Hundred  and  Ninety-One,  situate  i 
San  Francisco.  The  plaintiffs  s 
capacity  of  administrators  of  the 
deceased,  who  was  seized  in  fee  of  t 
at  the  time  of  his  death,  which  occ 
ceased  then  being  a  resident  of  th 
Coimty  which  in  1855  was  in 
County.  On  the  19th  day  of  Augi 
was  duly  appointed  and  qualified 
deceased.  Plaintiffs  were  appoint 
12th  day  of  May,  1864,  by  the  Pre 
^  County. 

,  ^.  The  defendants  set  up  in  their  a 

that  said  Henry  C.  Smith,  as  suci 
said  Probate  Court  for  authority  U 
ises;  that  in  fact,  on  August  13th, 
authorizing  said  Smith  to  sell;  th 
demanded  premises,  at  which  sale  de 
became  purchasers  for  the  total  sun 
hundred  and  forty  dollars,  which 
by  said  Smith  as  administrator,  he 
and  in  pursuance  of  an  order  com 
conveyances  in  due  form  of  law  s 
manded  premises,  provided  he  ha< 
by  said  Probate  Court  to  make  such 
mediately  upon  the  execution  of  si 
exclusive  possession  of  the  demande 
said  administrator's  deeds;  and  tl 
grantees,  have  exclusively  occupied 
claiming  to  be  owners. 

The  Court  below  held  that  the 
ants  and  their  grantors  purchased 
tioQ  on  which   it  was  founded  di 
]uri<ulictional  facts,  and  rejected  th 
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Argmnent  for  Appellants. 


payment    of   purchaae    money,    conveyance    and 
O88ession. 

-fendants  pleaded  and  relied  upon  section  one  hun- 

ninety  of  the  Act  of  May  1st,  1851,  to  regulate  the 

ft  of  the  estates  of  deceased  persons,  aa  a  bar  to  the 

^itt^^*^*^^^*"  Vantine  and  others,  in  the  Court  below,  were  per- 

if^^>   ft^_  '^^-^^      interveners  to  claim  portions  of  the  demanded  prem- 
*^^ix-*^  ^^         ^^^-^ainst  both  parties.     Said  interrenors  claimed  as  the 

^Ix^  ^^\iv  of  George  Harlan,  deceased. 

^^^o^        ^^^^-^.intiffs  had  judgment  and  the  defendants  and  inter- 

^,  Wallaee  &  8iow,  for  Appellants. 


strict  Court  should  liave  admitted  in  evidence  Ae 

—'8  of  the  demanded  premises  by  Smith,  as  admin- 

^=«nd  the  de  facto  sale  on  which  the  same  was  founded, 

admitting  the  same,  should  have  held  the  plaintiffs 

►xu  maintaining  the  action  by  section  one  hundred 

of   Chapter  one  hundred  and  twenty-four  of  the 

_1.      Said  section  was  a  part  of  the  Act  of  1850, 

-  i.850,  p.  393,  Sec.  191,)  and  may  be  said  to  have 

:^.i.ee  from  prior  to  the' death  of  the  intestate  to  the 

le,   and  to  have  been  the  law  at  the  time  the  sale 


intiffs  claim  under  George  Harlan,  deceased,  needs 
i-t   to  prove. 

s    statute  was  in  the  power  of  the  Legislature  to 

tliat  it  is  constitutional,  is  maintained  by  the  fol- 

^*:.liorities:    6  How.  IT.  S.  331;   6  Peters,  637;    13 

^;     6  How-  61,  63;    4  Wheaton,  206;   12  Peters, 

I,  161,  402-41 ;  1  How.  61 ;  8  Peters,  361. 
^3    in  question   and  the  conveyances  by  Smith,  as 
rtor^  'were  not  flo  utterly  void  as  to  be  incapable  of 
^^   expressly  by  some  act  of  the  heirs,  or  impliedly 
^cence  and  lapse  of   time.      (1  Duval,  Ky.,  862 ; 
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Argument  for   Respond 

Anderson  v.  Roberta,  18  Johns.  528^ 
in  J5oy(i  v.  Blankman,  29  CaL  35  j  Ter 
State  R  80.)  . 

PosBession,  under  such  deeds,  sets 
the   first  moment  after  such   possess 
possession   was  adverse  both  to  the  es 
was  under  color  of   title.     ^^An    adv€ 
time  limited,  under  a  claim  or  color  o 
a  bar    to  a  recovery  under  an  elder 
the   adverse   holder    may  have   had 
(Etuing  v.  Burnett,  8  Peters,  841 ;  La  . 
Cowen,  589;    Whiteside  v.  Singleton,  \ 
Angell  on  Limitations,  Sees.  404,  405; 
San  Francisco,  16  CaL  632.) 

The  Court  below  held  that  secti 
ninety,  before  cited,  did  not  apply  to 
order  of  the  Probate  Court,  unless  tl 
upon  a  proper  petition,  and  therefore  ^ 
that  view  readily  suggests  itself.  If  th 
subsequent  irregularity  would  avoid 
there  would  be  no  necessity  of  purchase 
a  Statute  of  Limitations. 

dark  &  Carpentier,  for  BeiBpondents. 


As  to  the  defence  under  section  one 
of  the  Probate  Act,  which  section  limij 
in  certain  cases;   according  to  the  plair 
,  .  of   the  language  used  in  this  section,  i 

.  !  I'  sold  by  administrator  or  executor  that 

this  section,  but  such  estates  only  as  ( 
accordance  with]  the  provisions  of  this  C 
of  Probate  Act)  The  words  "under  t 
Chapter,''  are  restrictive,  and  camiot  be 
doing  violence  to  the  plainly  express 
Legislature.  When  a  sale  of  real  estat 
of  the  Probate  Court  is  void  for  wa/ni  of  jt 


^ct-  ;s«^.3  Haklak  v.  Pb5o:k.  619 


^rgome&t  for  Iiitenrezi.oT8. 


il)ed  by  secticm  ano  htmdred  and  ninety,  within 

^  - -^  — ^       cticm  may  be  brou^t  for  tkxe  recovery  thereof,  does 

^^  applj^^^  {MiOer  v.  IfiKer,  10    Xezas,   333;    Orcffory  v. 


p^).^,  1  ^        OaL  410.) 

'^t^t  a^cr««-mjx:  section  one  bimdred  aixd  ninety  is  a  statute  of 

K^gjiiomzzm.^        mnA  since  laws  pari  materia  must    be    construed 

^       '  to  each  other,  this  section  must  be  considered 


^i<^%,jie?«25.-*=i<Dn  with  our  other  statixtes  upon  that  subject. 
.p  pt^F^  ^^zmrt:^  in  this  case  is  claimed  by  plaintiffs  under  grant 
^J>^     th^^-  "^^ft^itiaii    QoTemment,    and  though  the  title    has 

^o^  ^^SL.^MJ'  jjLied,  no  final  survey  has  been  made  or  patent  issued, 
property  so  claimed,  the  claimant  is  by  the  pro- 
tection six  of  the  Statute  of  Limitations  given  five 
the  issuance  of  the  patent,  in  which  to  caminence 
(Statutes  of  1863,  p.  327 ;  Johnson  v.  Vandycke, 
r^G;  Richardson  v.  WHliamaon,  24  CaL  289;  Davis 
'^O  ^0fsfl»^     ^  C  CaL  46.) 

^^olce    <j^    Heni,  for  Jntervenors, 

-j^  \h^    Cburt  below  plaintiffs  had  judgment,  and  both  the 

-^^dants    and  intervenors  have  appealed  therefrom,  making  ' 

^^a  ^**^   time  that  the  matters  pertaining  to  said  estate  have 

^^^  peared  ixi  this  Court  for  judicial  consideration;  Haynes  v. 

^^Tcs*  ^O  Cal.  110 ;  Eaynes  v.  Meehs,  20  CaL  288 ;  Meeks  v. 

-^^n^  20  OaL  620;  Estate  of  Harlan,  24  CaL  182 ;  People  v. 

'^e^^'  ^®  CfaL  502.     From  a  review  x>f  those  cases,  it  seems 

^^e  to  say  that  this  Court  has  settled  as  res  adjudicata  the 

^^yXlo^'^^   propositions:     First,    That    George    Harlan    died 

ixit^®^*®  in  August,  1850,  in  Santa  Clara  County,  and   that 

^be    probate  Court 'of  that  county  had  jurisdiction  over   his 

;tate.     {Estate  of  Harlan,  24  CaL  182 ;  People  v.  Senter,  28 


«^ 


^j,l-  ^02,)     Second,  That  Henry  C.  Smith  was  administrator 

^f    said  estate.        (jiaynes  v.  Meeks,  10  CaL  110;  Eayms  v. 

^eeks,  20  CaL    288;  Jfcefc^  v.  HoAn,  20  Cal.  620.)     Third, 

'J'bat   said   Smith^g  .sale  of   the  premises   made  by  him   as 

administrator    iu    1868    was  by  reason  of  irregularities  in  his 


520  ^  TTATtT.AN  t;.  F£< 

Opinion  of  the  Court  —  Sa 

petition  to  the  Probate  Court,  whollji 
y.  HaJin,  20  Cal.  620,  and  authoritiefi 
That  neither  the  heirs  nor  their 
ejectment  while  said  Smith  remaine< 
tor.  (Meeks  v.  Hahn,  20  CaL  620.) 
been  judicially  determined  by  thii 
become  the  law  of  the  case.  (Davids 
Phelan  v.  San  Francisco,  20  Cal.  3 
Cal.  288;  Hihn  v.  Courtis,  31  CaL  ! 
The  intervenors  accept  the  situati< 
made  by  the  Conrt  in  the  several 
and  base  their  right  of  recovery  as  i 
the  grounds  that  this  property  has  a 
upon  by  Smith,  who  has  been  duly 
^  trator,  and  that  there  is  neither  law 

•  ^  ing  the  heirs  out  of  the  possession  < 

purpose  of  going  through  the  farce  oj 
simply  for  the  purposes  of  distribul 
already  vested  in  fee  simple  absolute 
fully  ascertained,  and  settled  as  to  p€ 
estates.  (Cochrane  v.  Thompson^  1 
.  Bobertson,  21  CaL  346.) 


m 


,  -14 


By  the  Court,  SAin>sH80ir,  J. : 

The  language  of  the  one  hundred 
the  Probate  Act  is  as  follows: 

"No  action  for  the  recovery  of  ai 
executor  or  administrator  under  the  f 
shall  be  maintained  by  any  heir  o: 
under  the  deceased  testator  or  inte 
menced  within  three  years  next  after 

Whether  this  language  embraces 
under  orders  of  the  Probate  Courts 
want  of  jurisdiction  or  only  such  sale 
is  the  question. 

There  is  nothing  in  the  policy  or 


i 
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Opinion  of  the  Court  —  Sanderson.  J. 


^\^{C^  ex:.«3l-axdes  void  sales  from  its  opeTation.     The  policy  of 

^^  0tatvi^^^      ifi  to  quiet  titles  to  real  estate  sold  by  order  of  the 

iP^Mte    CZ^-c^-U-rts,  in  view  of  that  policy,  merely,  there  can  be 

;^^^figtiir«^-fcion  between  sales  which  may  be  termed  void  for 

pC    ^aAt         ^^=^:£    jurisdiction,  and  those  wbich   are  voidable  only. 

^e     j0  iM=m.^^iKre  anything  in  the  language  of  the  statute  which 

-^O^ ^  stzM^^i^fcL    a  distinction.     The  daim  that  such  a  distinction 

^e^  ^te<i        t^^  the  phrase  "  under  the  provisions  of  this  Chap- 

.^  ^^  (fij\  "w-^  ^=>'^  be  sustained.     To  so  hold  would  be  to  nullify 

^    '  ^tu-fc^^^      for  if,  as  suggested,  we  read  the  phrase  as  mean- 

y^e   ii0f>cf:^-9^^^^ng  to  the  provisionfl  of  this  Chapter,''  the  limita- 

y^    ^0M3.-<3i_      "fee  confined  to  **  salcT    made  according  to  the  pro- 

\\d^  ^  ^^^       -tilnis  Chapter,^*  that  is  to  say,  to  sales  in  all  respects 


J\^,\   ^    ^t>^:»    ^which,  for  obvious  reasons,  there  can  be  no  occasion 

V^^^  ft  SV«.t-a:a.-t»  of  Limitations.     To  the  phrase  in  question  there 

jtpf    yXiSs^  -nL^:>    qualification,  and  hence  if  it  restricts  the  limitation 

'0  ^ ^  V^     ^MKcsludess  all  sales  which  are  not  "according  to  the 

^       20iOT\»      oi  this  Chapter,*'  which  includes  voidable  as  well 

^^^ ^o^  saiee.     So  the  defendant  in  every  case  would  be  com- 

0.^  iie^  *^   ailege  and  prove  a  valid  sale  before  he  could  invoke 

^^     protection  of  the  statute;  or,  in  other  words,  he  must  show 

1^^""'^^  lie  Btaxtds  in  no  need  of  protection  in  order  to  obtain  pro- 


^^^ioxi-  iSolmes  v.  Seal,  9  Cushing,  227;  8eoU  v.  Hickox, 
^;^^bio  State  R.  90.)  We  think  the  statute  applies  to  all  sales, 
^^^xA  ^^  ^®U  aa  voidable,  made  by  Probate  Courts,  of  real  estate 


JjCyi^^^  State  R.  90.)  We  think  the  statute  applies  to  all  sales, 
'^    ^iA  ^^  ^®U  aa  voidable,  made  by  Probate  Courts,  of  real  estate 

^lotigi^  to  persons  who  have  died  since  the  passage  of  the 

^ol>**^  -A.ct 

'^  XJ^^^^  the  foregoing  view,  it  becomes  unnecessary  to  con- 
^id^^  ^f  ^^er  questions  involved  in  the  case,  or  the  case  made 
t>y   *te  interveners. 

Judgment  reversed  and  a  new  trial  granted. 

la'eiiher  Mr.  Justice  Shaftibb  nor  Mr.  Justice  Bhodes  ex- 
pressed an  opinioxu 
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JULIA  GOULD  HALL  v.  TIT 
BANNING.' 

OovrLtCT  OF  Bttdbwcb. —  When  on  a  trial  th 
teetlfled  to  the  enameration  and  value  of  r 
for  defendant  tettlfled  to  previous  stateme 
■he  gave  a  different  enumeration  of  the  sarr 
to  be  much  less  than  as  testified  to  by  her, 
evidence  of  her  statements,  considered  as 
Interest,  constitute  a  conflict  of  evidence  ai 
of  said  property. 

Umu. —  In  snch  case,  the  evidence  ^ven  against 
first,  as  evidence  to  Impeach  the  credibility 
when  offered  for  that  purpose,  the  proper  1 
Introduction,  as  In  other  cases;  second,  as 
Interest  made  by  a  party  to  the  action. 

Furms  AS  Witnb88B8. —  The  result  of  the  p 
parties  to  actions  to  testify  In  their  own  b< 
one  the  differ)?at  characters  of  parties  ani 
the  distinction  between  admissions  of  parti 
ments  of  witnesses  out  of  Court  contradict 
trial. 

Rmr  Trial  wnnti  Bvtdenci  is  Conflicting.- 
addressed  to  the  sound  legal  discretion  of  t 
■ot  interfere  except  in  case  of  a  plain  abuse 
alleging  error  In  the  granting  or  refusing  a 
show  such  abuse  of  discretion. 

imnc. —  As  a  general  rule,  the  order  granting  oi 
trial  will  not  be  disturbed  where  the  evidence 

Appeal  from  the  District  Court,  ] 
trict,  City  and  County  of  San  Francisc 

This  was  an  action  to  recover  the  v 
the  plaintiffs  trunk,  lost  from  the  defen 
cipal  issue  of  fact  tried  was  as  to  the 
and  their  value,  on  which  points  the  e^ 
On  plaintiffs  motion,  the  Court  belo\^ 
and  from  the  order  granting  the  same  t 

The  other  facts  are  stated  in  the  opi 

Sharpstein  <6  Hastings,  for  Appellan 

The  order  appealed  from  should  be 
a  conflict  of  testimony  upon  the  queatii 
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lost  trunk  and  its  contents,  and  there  was  a  question  of 
credibility  in  respect  to  witnesses  which  fairly  arises,  of 
which   the  jury  were  the   final  judges.     (Heigter  v.  Lynch, 

1  Testes,  108;  Fehl  v.  Goods,  2  Binn.  496;  Winchell  v. 
Latham,  6  Cow.  682 ;  AeJcley  v.  Kellogg,  8  Cow.  223 ;  Spragur: 
y.  Mitchell  2  Chit  271 ;  Fowler  v.  Etna  Insurance  Co.  7 
Wend.  270;  Buchlin  v.  Thompson,  1  J.  J.  Marsh.  223,  227; 
Fowler  v.  loomis,  12  Wend.  27 ;  Rice  v.  Cunningham,  29  Cal. 
492;  Grant  v.  Moore,  29  OaL  644;  Steinbaeh  v.  Leese,  27 
Cal.  299.) 

A  party  cannot  move  to  set  aside  a  verdict  in  his  own  favor 
on  the  ground  that  the  evidence  was  insufficient  to  sustain  it 
(Moore  v.  Wood,  19  How.  Pr.  406,  410.) 

Wm.  Hayesj^  for  Eespondent* 

The  only  point  presented  by  this  appeal  is,  was  it  error  in 
the  Judge  before  whom  the  cause  was  tried,  to  grant  a  new 
tnal,  where  ho  was  dissatisfied  with  the  verdict,  and  where 
in  his  sound  legal  judgment  it  is  clearly  opposed  to  the  evi- 
dence and  the  justice  of  the  case.  No  decision  can  be  found 
to  sustain  tho  affirmative,  while  the  negative  is  conclusively 
established.    (8  Graham  &  Waterman  on  New  Trials,  1,205-7 ; 

2  Graham  ft  Waterman  <a  New  Trials,  48;  AdsU  ▼.  Wilson, 
7  How.  Pr.  64.) 

By  the  Court,  Bnonss,  J.: 

The  plaintiff  testified  to  the  value  of  the  property  in  the 
Icwt  trunk,  pving  the  value  of  each  item.  The  Captain  of 
the  bark  and  two  others  testified  to  the  statements  of  the 
plamtiff  made  out  of  Court  at  one  time,  to  the  effect  that  the 
articlea  in  the  trunk  consisted  of  play  books,  etc.,  and  were 

little  value,  and  at  another  time  that  they  constituted  her 
wardrobe,  etc.,  and  were  of  the  value  of  about  one  thousand 
doUara.  ^he  latter  testimony  may  be  regarded  in  two 
a^jpecta:    Ji,gt^  „  evidence  tending  to  impeach  the  plaintifl 
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as  a  witness;  and  second,  as  eviden 
to  the  suit  Regarding  the  plaintii 
tions  are  made  out  of  Court,  differii 
witness  in  the  case,  tend  to  imps 
is  their  only  tendency.  They  are 
any  fact  in  issue.  When  the  prope 
cross  examination  of  the  witnesse 
tradictory  statements,  they  are  adm 
piirpose  of  impeaching  his  credit, 
laid  for  the  admission  of  such  stat 
shaken. 

The  rule  is  settled  beyond  all  c 
sions  or  declarations  of  a  party  ti 
evidence  against  the  party  makin 
evidence,  they  tend,  as  does  other  c< 
the  fact  in  issue  to  which  they  i 
stand  that  the  result  of  the  perm 
the  parties  to  an  action  to  testify 
blended  in  one,  the  different  charac 
nor  obliterated  the  distinction  bet 
against  interest,  and  statements  oul 
their  testimony  at  the  riaL 

The  testimony  of  the  plaintiff  and 
sions,  make  a  case  of  conflict  of  te 
of  value  of  the  contents  of  the  lost  t: 
of  the  articles,  as  testified  to  by  the 
six  hundred  and  seventy  dollars,  bi 
diet  for  three  himdred  and  fifty  doUi 

The  ground  of  the  plaintiff's  m( 
that  the  verdict  was  against  and 
relating  to  the  value  of  the  con 
motion  having  been  granted,  the  qu( 
it  is  erroneous  for  the  Court  to  gra 
evidence  upon  any  material  poi 
value  is  a  material  question,  the  r 
verdict  for  a  party  is  for  too  small 
verdict  is  against  the  same  party.    ] 
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on  New  Trials,  1,207,  that:  "If  the  Judge  conscientiously 
believes  that  the  verdict  is  against  the  truth  of  the  case,  that 
is,  contrary  to  the  weight  of  the  evidence,  he  is  bound  to 
grant  a  new  trial  ♦  «  ♦  otherwise  the  power  of  Courts 
over  verdicts  is  a  mere  mockery  and  delusion."  It  has  been 
repeatedly  decided  by  this  Court  that  a  motion  for  a  new  trial 
is  addressed  to  the  sound  legal  discretion  of  the  Court,  and 
that  this  Court  will  interfere  only  in  case  of  a  plain  abuse  of 
such  discretion.  The  party  alleging  error  in  granting  or 
refusing    a   new   trial    must    make   the    error    affirmatively 

appear must  show  abuse  of  discretion.     (Weddle  v.  Stark, 

10  Cal.  301;  BensUy  v.  AtmU,  12  CaL  340;  McOarriiy  v. 
Byington,  12  Oal.  432 ;  Watson  r.  Maguire,  17  Cal.  92 ;  Mith 
liollarui  V.  Heyneman,  19  Cal.  606;  Quirm  v.  Kenyan,  22  Cfll. 
82 ;  Peterie  v.  Bugbey,  24  CaL  422;  Hawkins  v.  Beichert,  28 
Cal.  586.) 

The  verdict  does  not  accord,  in  any  reasonable  manner,  with 
the  plaintiffs  evidence  of  the  contents  of  the  lost  trunk  or  with 
the  evidence  of  her  declarations  on  that  subject,  and  the  grant- 
ing of  a  new  trial  under  such  circumstances  cannot  be  regarded 
as  an  abuse  of  discretion. 

Order  affirmed. 


JAMES  BROWN  v.  J.  J.  ATRES  et  ah. 

Fatubnt  bt  a  Oaknishss. —  If  the  judgment  creditor  aislgni  the  JndjrmeDt. 
»nd  the  judgment  debtor,  wltboat  notice  of  the  assignment,  afterwards  paj-s 
the  same  Toluntarlly  to  the  Sheriff  by  reason  of  the  service  of  garnishee  pr«>- 
^"8  npoii  him,  the  rights  at  the  assignee  &r«  not  affected,  and  he  may  still 
esforee  the  judgment. 

Patment  of  THi  DiBT  OF  Akothbl— Before  a  person  can  Tolnntarlly  pnv 
the  debt  of  another  to  whom  he  la  Indebted,  all  the  facta  authorizing  him  to 
do  so  mentioned  ta  tb«  two  tamidred  and  forUeth  aeetlon  of  the  Practice  Act 


Appbal  fpom  the  District  Court,  Twelfth  Judical  District, 
City  and  Ooonty  of  San  Erancisca 

On  the  28th  day  of  August,  1866,  the  plaintiff  recovered 
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a  judgment  in  said  Court  against  the  i 
dred  dollars  and  costs. 

Brown,  the  judgment  creditor^  im 
judgment  to  S.  L.  Cutter,  by  an  insti 
the  same  day,  but  after  the  assignm 
lected  from  the  defendants  the  sum  of  t 
three  dollars  and  sixty-three  cents,  on  s 
Dill  and  others,  and  against  Brown.  0 
1866,  the  Sheriff  gamisheed  the  del 
attachment  issued  out  of  the  District 
Vantine  and  others  against  Brown,  anc 
ants  paid  the  Sheriff  two  hundred  and 
took  his  receipt  therefor.  Defendants 
assignment 

On  the  Ist  day  of  October,  1866,  at 
the  assignee,  an  execution  was  issuec 
Brown  v.  Ayres  et  als.,  and  persona 
on  by  the  Sheriff.  The  defendants 
plaintiff  twenty-nine  dollars  and  fif 
with  the  payments  made  to  the  C 
equalled  the  amount  of  the  judgm 
then  moved  the  Court  to  set  aside  1 
an  order  directing  the  Clerk  to  ent 
judgment  The  Court  made  the  oi 
appealed  from  the  same. 

Cutler  (6  Washington,  for  Appellant, 

In  order  to  justify  the  payment  c 
money  so  paid  must  have  belonged  at  i 
the  plaintiff  Brown;  otherwise  the  d( 
money  to  the  Sheriff  without  authorit 
own  wrong.  The  writ  of  attachment 
Sheriff  containing  the  extent  and  lin 
ity  —  directs  him  to  attach  and  safely  1 
defendant.  (Prac  Act,  Sec.  123.)  C- 
which  did  not  belong  to  the  defenda 
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J  BO  j>:ar-<z>-I>erty  in  their  hands  at  the   time  of  the  levy  nnder 
^^    ^jecu-^fcion,  belonging  to  the  plaiiktiiff,  and  the .  Constable 
t^  tj  onXjy-      satisfy  the  execution  out   of  the  property  belong- 
cP^  ^  th.^^       Judgment  debtor  at  the  time  of  the  levy.     (Prac 
\fi$    Secern^  SIQ,  217.)     The  payment    to  the  Constable  could 

^^^0  jtiE^TrzM-:Mier  operate  to  hold  the  defendants  harmless  from 
j^  ^.^igrmrzM.  ^^^ixt  held  by  the  assignee. 

^y>^J^  orM-i^^^     is  our  position  right  upon  principla     The  ques- 
T^  j^voTE  -«;?-^<i  in  this  appeal  has  been  fully  adjudicated,  an<f 
!^0^  ^^ihc=^^«c-m-tiee  are  dear,  direct,  and   conclusive  in  favor  of 
A>^    ^^P^^i  «i^3^t.     We  call  the   attention  of  the  Court  to  the 
^O    ^tis  '^is^cases:     Cownirynum  v.  Boyer,  8  How.  Pr.   886; 

^^\l^,^OTu    -^-_     W6efc«,  6  How.  Pr.  161. 

^     ^   p.     <Zy.     Whiting,  for  Respondents. 

^\,  \v^      «rtappose  that  this  judgment  had  not  been  assigned 
>^.^^^oxji.l.<i  the  payments  to  the  Constable  and  SheriflF,  while 
0i>  ^^0A    a^ill    the   property    of    Brown,    have    constituted    a 
>*  ^^t^ce^         INo  one  can  doubt  it     But  the  appellant  claims 
^      t  ^^   «tssignment  by  Brown  to  Cutter  passed  all  Brown^s 
iiJ^^^^st  in.    the  judgment  against  these  defendants,   and  that 
f^    ^ef<^^®     ttey    had    no    property    or    credits    belonging    to 
'^^^^vcna.  at   the  time  of  the  levy  of  the  process  under  which 
Yx^^    paid.      That  the  assignment  passed  all  interest  in  the 
*^^3^xnent  ew  hetwe&n  Cutter  and  Brown  we  do  not  deny;  but 
^^cti^^  fi^®  of  the   Practice  Act  provides  that  "in  the  case 
^-f    the   assignment   of  a  thing  in  action,  the  action  of  the 
^^si^^  ^^all    be  without  prejudice  to  any  set-off  or  other 
^^f  eTice  existing  at  the  time  of  or  before  notice  of  the  assign- 

I5y  the  Court,   Shaftee,  J.: 

TThe  plaintiflF    recovered  a  judarment  against  the  defendants 

f  o-r    the  snm  of  five  hundred  dollars  and  costs,  and  thereafter 

^ssigo^^   it   for     a   valuable   consideration   to   S.    L.    Cutter. 

gui^s^^^^t  to   the  assignment,  and  before  notice  thereof  to 
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the  defendantB,  they  paid  the  amount  of 
twenty-nine  dollars  and  fifty  cents,  to  the 
and  County  of  San  Francisco,  who  had  sc 
upon  them  in  Dill  et  oL  v.  Brovm,  and 
one  of  the  townships  in  said  city  and  oou 
held  by  him  for  collection  in  Vantins  et 
question  is,  whether  the  payments  so  mad 
to  the  Ckmstable  and  Sheriff  satisfy  the  ju 
against  the  assignee^  Cutter. 

The  fifth  section  of  the  Practice  Act 
the  case  of  an  assignment  of  a  thing  in  \ 
the  assignee  shall  be  without  prejudice  tc 
defence  existing  at  the  time  of  or  before 
ment'^  The  question  presented,  though 
State,  has  been  twice  passed  upcm  in  Nc 
man  v.  Bayer,  8  Howard  Pr.  886 ;  Robitu 
ard  Pr.  161;  and  Richardson  y.  Ainswc 
580.)  It  was  considered  in  both  cases  t 
assignee  were  unaffected  by  payments  m 
debtor  under  the  two  hundred  and  forty 
code  (answering  to  the  two  hundred  ai 
the  Practice  Act),  notwithstanding  the  j 
ing  the  payment  had  no  notice  of  assi 
were  thoroughly  considered,  and  the  coi 
in  our  judgment  correct. 

The  defendants  here,  rely  upon  the 
Practice  Act,  as  furnishing  the  test  by 
their  defence  is  to  be  tried.  We  consic 
question  turns  upon  the  two  hundred  a 
die  Practice  Act,  rather  than  the  fift] 
deals  generally  with  the  rights  of  assi 
himdred  and  fortieth  section  deals  will 
ment  and  other  debtors,  under  certain 
cumstances,  to  do  a  very  anomalous 
debts  by  persons  having  no  relations  tc 
encouragement  at  common  law.  It  i 
persons  were  regarded  by  it  as    offic 
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matters,  tLough   they  woto   spoken  of  by  the 
_  ^  of  "  volunteerB.**     The  two  hundred  and  fortieth 
-the  Practice  Act  states  a    oase  in  \diich  a  third 
w-    Toluntarily  pay  the  debt   of  another •    The.  facts 
^     the  special  case  are  all   s^iren,   and  tiiie  presence 
L'^st;  is  essential  to  the  power.     There  mnst  be  a 
.saisid  an  execution  thereon    against  property,  and 
inftlcTOg  the  payment  mtist  be    indebted   at  the 
»-xxn  against  ^hom  the  execution  runs.    If  he  stands 
M.'^ioB  in  fact,  at  the  time  indicated,  then  under  the 
csoMiferred  he  may   administer  upon  the  estate  of 
<i>x:i  i^^ebtor  'pro  tanto.    Now  at  the  time  the  defend- 
■rfc       paid   the  two   debts   to    Brown   named    in   the 
«t:^^-fc.^3nient,  they  were  not  indebted  to  Brown.     They 
V^    1.^^^^ml  judgment,  the  debtors  of  Cutter,  the  assignee, 
^^^^Voa»       Jt.  ^^presentatiyes  the  judgment  would  have  survived 
^^   ^^^^  <y^       liis  death.     Had  the  defendants  made   the  pay- 
^    ^  uTx^aex-  a  valid  judicial  decree,  the  case  might  require 
^e^- et   «K^<i    perhaps  different  conaideration.     But   Ayres  & 
^-i^^^^^^^Te    xiot  compelled;  they  yielded  to  solicitation,  paying 
C5^'  ^o  ottiex-  apparent  reason  than  that  they  were  asked  so  to 
fo^^        Befoire    yielding   to   the   request,   it  behooved    them   to 
43-^--    ^^in  to   a  certainty  that  all  the  conditions  of  the  anoma- 
^^^^    power    they  were  about  to  exercise  existed  in  fact;  or 
y^^^^e  *^»t,  to  claim  an  indemnity;  and  failing  that,  to  leave 
^^   parties  who  approached  them  to  their  remedy.     If  Brown 
^^^     never   assigned    the  judgment,   and   the  defendants  had 
^v^a^ced  money  for  him  without  his  request;  or  being  his 
^^^rits,  had  made  payments  on  his  account  over  and  beyond 
r^ei^    powers,    they    could    not    have    held    him    accountable 
^^^^x-efor.      The    payments  made  in  this  instance  were  also 
.^Itr-a  we^.  and  they  therefore  faU  within  the  rule  of  volenH 

Order  reversed. 

3fl:r.  Justice  S^UTOEEsoK  did  not  express  an  opinion. 
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Q.  BARRETT  v.  JOHN  OAE] 

IiiaoLTBireT  —  Pioof  or  PuBUCATicm  or  Nonci  to 

darlt  of  the  proprietor  of  tho  newtpaper  tn  which  ii 

credltora,  to  competent  erldence  and  eaflelciit  proof 

llcetlon.     (BehloM  ▼.  ffte  Or^dUon,  SI  oa  208,  U 

•tz  MoirrHS  Rmidbnci  or  Pvnnoim  nr  thi  Codi 

^^   '  Althoogh  tbe  IntolTeDt  Aet  makes  a  reildenee  of  ■ 

.  n:  i  >  t  *  next  preceding  the  flllnf  ef  hla  petltSon,  a  conditio 

of  the  petitioner  to  Inatltnte  the  proceeding!  for  hi 
b7  the  Act,  yet  It  to  not  neceasarj  that  thli  fact 
petition  In  order  to  dotho  the  Conrt  or  Jndgt  recc 
In  the  premtaea. 
JUUODICTIOir  —  WHKf  Pbs8itmh>.— It  wtll  be  pN 
action.  In  which  a  proceeding  In  Inaolvency  condnci 
»  -^  .^^f  V  *  County  Conrt  la  relied  on,  that  the  County  Conr 

partlea  and  anbject  matter  npon  production  of  thi 
nlleglng  anch  jurisdiction,  without  other  proof  of  t 
ffecta ;  and  this  becaoae  County  Courts  are  Conrta  c 
^1  S4  GaL,  to  cited  aa  authority.) 

^j^  DwcnirnoN  or  Dbbt  ih  Schbduls  —  What  8um( 

ent'a  achedule  did  not  contain  the  name  of  hla 
algnee  of  a  note  Imperfectly  described  In  aald  s 
^  "f      >  >  ^  tlTCly  therein  that  he  was  Ignorant  of  such  name 

Bote  waa  unknown  to  him,  but  did  state  In  the  pe 
Ble  was  attached,  **  that  the  schedule  of  his  del 
to  his  petition,  contatna  the  names  of  his  credltc 
them,**  etc. ;  held,  that  thla  waa  a  aubstantlal  e 
requiring  the  InsolTcnt  to  set  forth  In  his  sche^ 
Itors,  If  known. 

. —  Where   the   descriptions  of  an    Insolvent's 
f  1141  {  4  made  tn  his  schedule,  but  were  sufficient  to  ens 

^  his  own  demands  agalnat  the  InsolTent,  mm  those 

p  ,yi,ii^  ft  sufficient  compliance  with  tho  statnts   to   ef] 

.,.  ,  I  debts. 

On  petition  for  rehearinQ: 
I      i      !  JuDOUBNT  or  CouBT  or  Rbcobo  PsBitTMBD. —  Stncc 

],:»>'*  ute  concerning  Insolvent  debtors  prescrlblns  tl 

>"!  }  f  1  petition,  does  not  Include  the  fact  of  a  nix  moi 

i-ti  H  it  l8  corapeteut  to  Inform  tbe  Court  of  this  fa 

i"*  *  '  '  '  when  the  jndflrment  discharging  an  tnaolTent  la 

•  *   '  eeedlng.  It  will  be  presumed  that  the  Coart  waa 

deuce  In  some  proper  mode  before  taking  iurl 
In  the  petition. 

Appeal  from  the  District  Court,  Ele^ 
El  Dorado  County. 

The  prayer  of  the  appellant's  petitio 
follows:  "Wherefore  your  petitioner 
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0  estate^  and  to  be  discharged  from  his  debts  in  pur- 
tlie  provisioaa  of  said  [InaolTent]  Act" 

(T  facts  are  stated  in  the  poinion  of  the  Gourt 


^. 


^_     ^lomAari,  for  Appellant. 


twenty-one  of  the  Insolvent  Act  pmvides  that 
WLxxj  Other  proceedings  be  had/'  the  "CJourt  shall 
•oof  of  the  notice  as  herein  provided/'  which  rendered, 
a,  that  the  Court  shall  require  proof  that  the  notice 
in  section  ei^t  has  been  published  as  the  Judge  has 
afore  any  proceedings  be  had.  As  to  what  proof, 
liall  be  proved,  the  statute  is  silent;  any  legal  proof, 

>  of  the  fact,  is  snfficient.     When  the  statute  appoints 

0f  ^<l\c5r%:a.1.«Lx  mode,  that  mode  must  be  followed;  when  no  mode 
p  '^tcaic^:r-iT:>«d,  then  the  general  mode  of  proving  facts  is  to 
i^  ^(oWo-^rv^^>d     Any  person   knowing  the  fact  could  make  the 


nooi- 


'P'^  ^^  Ve  ii^cvfc  necessary  to  state  in  the  petition  the  residence  for 

lOOTi-fchs  in  the  county  by  the  petitioner.     Section  two  of 

0^^   InBolTrent  Act  prescribes  what   the  petition  of  the  insol- 

^^0%  «fc«»iZ    contain.     "He  shall  petition  the   Judge  having 

"^^^nal   jurisdiction  within  the  place  of  his  domicil  or  usual 

^^^idcnce^   Tvhich  petition  shall  briefly  state  the  circumstances 

^^^jiich  compel  him  to  surrender  his  property,  and  shall  con- 

^^de  with  a  prayer  to  make  a  cession  of  his  estate,  and  to 

.^^    discharged,''  etc.     The  petition  in  this  case  states  all  that 

^gj,e    statute  requires  that  a   petition  shall  state.     This  proof 

ixi    '■^^P^ct  to  residence  may  b©  made  by  any  of  the  common 

l£^^^  modea  of  proof,  either  by  parol  or  in  writing.     (28  Barb. 

j^\&j  ^1   Johns.    224-  12  Wend.  102.)     In  Courts  of  general 

jxirisdiction,    (Oounty   Courts  being  one,)    when  nothing  to 

-tib^    contrary    appears   on  the  record,   it  will  be  intended,  in 

^^^pport  of  the    judgment  had,  jurisdiction   over   the   person. 

-^fjlcxen  the  record    does  not   show   that   the   Court   had   not 

— oci'tti^  jnrisdiction,   the  intendments  in  favor  of  the  judg- 

le^t  will  raise  the  presumption  in  favor  of  jurisdiction  over 


SIX€ 


h 
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▲rgomeat  far  Bcspondei 

the  penon^  so  that  it  caimot  be  attack 
a  Gourt  is  a  superior  Goart  of  genera 
stonptioii  will  be^  that  nothing  shall  be 
its  jurbdictioa  that  is  not  shown  or  i 
Hare  k  Wallaoe^s  Am,  LeacL  Oases,  ? 
Duke  of  Aihol,  1  Yes.  203;  3  Peters,  i 
i    h'  In  B9  parte  Wathim,  1  GieenL  723, 

4  -i  »*.• author  says:    '*  Where  the  jurisdiction 

1  ■'         1^1  depends  on  a  fact  which  such  Court 

"  '  directly  decide^  its   dedsion  is  taken  ; 

.  ]^\\  . /  of  the  fact/*     (Briiiaai  v.  Kinnaird,  1  ! 

.):^  t  •:  SmitK  12  Pick.  682;    7   Law.   R   4 

^  ^  ^  \i^  months  residence  by  appellant  in  the  < 

.  ^:  and  directly  decided  by  the  County  Co 

order  or  decree  in  the  case. 

B.  <0  0.  B.  WitUams,  for  Bespondeni 


.1     r  I  ri  There  was  no  affidavit  of  publicatioi 

I  «»the  affidavit  made  in  the  case  not  I 

ihe  persons  mentioned  in  the  statute, 
sufficient  under  the  thirty-third  section 
but  it  is  claimed  that  the  section  does  c 
cases.     In  29  CaL  415,  this  Court  di 
i^,,,,i  cases  are  like  all  other  cases  over  whi 

has  original  jurisdiction,  and  that  the  ] 
»•••'•'  tioe  Act  in  regard  to  new  trials  apply. 

tors  is  in  the  nature  of  a  summons,  an 
reason  why,  if  the  provisions  of  the  Pn 
tii'  '  '  *  new  trials  apply  in  these  cases,  the  oth 

I  .    I  M  '  ^  *^®  proof  of  publication  should  not  aj 

1  M  »  •  .  •  The  objection   that   the  proceedings 

i  tion,  because  it  does  not  appear  that 

j  the  county  six  months  next  preceding 

i  tion,  is  ba^ed  on  the  second  section  o: 

j  That,  the  residence  is  a  jurisdictional  fa 

i  be  so  under  the  New  York  statute,  wl 


I     » 
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in  tills :  that  it  ezpreesly  provides  that  the  proof  of  residence 
shall  be  made  at  the  time  of  presenting  the  petition.  (See 
1  Cowen,  816;  8  Wendell,  829;  20  Johnson,  210.)  It  is 
claimed,  however,  that  if  this  be  a  jurisdictional  fact,  it  'might 
have  been  shown  on  the  trial  of  the  cause.  Although  we 
think  tbat  it  could  not  be  done,  yet  concede  it,  and  the  ruling^ 
of  the  Court  was  correct.  The  defendant  offered  the  record 
in  evidence.  Upon  the  face  of  it,  it  did  not  show  jurisdic- 
tion. Xf  this  could  be  remedied  by  oral  testimony,  then  the 
defendant  was  bound  to  accompany  the  offer  of  the  record 
^th  an.  offer  to  prove  this  jurisdictional  fact,  and  failing  to 
do  it,  the  Court  was  bound  to  rule  out  the  record- 

The  fact  that  the  plaintiff  held  the  notes  in  suit  at  the 
time  of  the  filing  of  the  petition  in  insolvency,  and  that  his 
name  is  not  mentioned  in  connection  with  these  notes,  ren- 
ders the  description  fatally  defective  and  void.  {MeAUister  v. 
Strode,  7  CaL  428;  Jadcson  v.  Atwill,  9  CaL  477.) 

^7  the  Oonrt,  Ouebbt,  0.  J.: 

,7^    action  was  brought  to  recover  the  several  amounts 

wiiich   appeared  to  be  due  on  five  promissory  notes  made  by 

snS     f^^ndant.     He  answered,   pleading  the  general  issue, 

*^^o,  as   an  affirmative  defence  in  bar  to  the   several 

^^^    ^i  action  set  forth  in  the  complaint,  a  judgment  and 

oecre©    ^^  ^^  County  Court  of  El  Dorado  County  discharge 

f-.f ^^^^^   from  all  his  debts  under  the  provisions  of  the  Act 

rote?^    "  ^^  ^^*  ^^^  ^^  ^®^®^  ^*  insolvent  debtors  and  the 

rp,     •-ic:>n  of  creditors." 

.,  "^      plaintiff,   having  produced   his  evidence   and   rested, 

.       *^:rendant   offered   in    evidence   certain    proceedings   in 

msoi^^^^^^  therein  he  was  plaintiff  and  his  creditors  were 

iv^^^*s.    To  the   offered  evidence  the  plaintiff  objected 

?v       ^    pounds:  First  — THat  there  was  no  legal  e^dence  of 

♦V   ^^'^^lication  of  notice  to    creditors,  in  that  the  affidavit  of 

™e  *^^t  TOs  not  made  by  &  person  authorized  by  the  statute 


n 


!  «•;  .  .  ••- 
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to  do  80.  Second  —  That  the  petition 
County  Court  had  any  jurisdiction  c 
Carney,  because  it  did  not  state  that 
county  six  months  prior  to  the  filing 
Third  —  That  the  notes  on  which  thi 
^ere  not  described  in  the  defendant's 
ness  annexed  to  his  petition.  The  Cou 
tions>  and,  as  a  consequence,  the  evidenc 
To  this  ruling  the  defendant  excepted, 
given  for  the  plaintiff  for  the  amount 
interest  due  on  the  same.  The  def enc 
trial,  relying,  as  it  appears  from  the 
settled  by  the  District  Judge,  upon  th 
Court  in  sustaining  the  objection  to  the 
statement  does  not  profess  to  set  forth  e 
had  in  the  insolvency  case,  but  only  sc 
deemed  necessary  to  preserve  upon  tl 
present  for  review  the  question  of  law 
tion,  ruling  and  exception.  The  motio 
defendant  appealed  from  the  judgment 
a  new  triaL 

L  The  petition  of  Carney,  the  alleg 
with  the  schedules  accompanying  it  t 
of  the  Court  in  which  the  insolvency 
tuted  made  an  order  summoning  the 
appear  before  him  in  open  Court,  at 
place,  then  and  there  to  show  cause,  i 
the  prayer  of  the  insolvent  should  no 
assignment  of  his  estate  be  made  and  1 
his  debts  and  liabilities;  and  further,  ^ 
Court  issue  a  notice  to  the  creditors  1 
and  place  and  for  the  purposes  so  8p( 
notice  should  be  published  at  least  thirl 
newspaper  published  in  the  county.  *; 
published  was  in  due  form.  The  pre 
was  by  affidavit  made  by  one  of  the  pr 
paper  designated^  to  the  effect  that  suci 
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in  such  newspaper,  the  same  being  a  weekly  newspaper,  reg- 
tilarly  once  a  week  for  more  than  thirty  days  immediately 
following  the  date  of  the  order  of  the  Judge  and  the  issuing 
of  the  notice  by  the  Clerk.  The  objection  to  the  competency 
of  the  proprietor  of  the  newspaper  who  made  the  affidavit  is 
answered  by  this  Court  in  Schlosa  v.  His  Creditors,  81  Cal. 
203,  to  which  counsel  are  referred^  as  that  case  seems  to  have 
escaped  their  attention  in  the  submission  of  this  case  upon 
briefs. 

n.  The  validity  of  the  decree  discharging  the  defendant 
from  his  debts  tmder  the  Act  named  was,  and  is  still,  objected 
to  on  the  groxmd  that  the  petition  does  not  affirmatively  show 
that  he  had  been  a  resident  of  the  County  of  El  Dorado  for 
SIX  months  immediately  prior  to  presenting  it  to  the  Judge- 
It  is  maintained  on  the  part  of  the  plaintiff  that  six  months 
residence  by  the  petitioner,  in  the  county  in  which  the  pro- 
ceeding ia  instituted  in  insolvency  cases,  next  preceding  the 
time  of  filing  the  petiti<m,  is  a  faet  of  jurisdictional  conse- 
quence. 

^^  The  second  section  of  the  Act  mentioned  reads  as  follows: 
Such  insolvent  debtor  shall  petition  the  Judge  having 
original  jurisdiction  within  the  place  of  his  domicil  or  usual 
residence^  which  petition  shall  briefly  state  the  circumstances 
which  compel  him  to  surrender  his  property  to  his  creditors, 
^^  shall  conclude  with,  a  prayer  to  make  a  cession  of  his 
«tate  and  to  be  discharged  from  his  debts,  in  pursuance  of 
*7®  P^^^isions  of  this  Act;  provided  such  insolvent  debtor 
Bhall  have  resided  within  the  county  where  he  files  his  peti- 
tion for  at  least  six  months  next  preceding  the  filing  of  the 
^®- *  (1  Hittell  Gem  Laws,  3,811.)  All  that  this  section  of 
the  Act  requires  the  petitioner  to  state  in  his  petition  is  the 
circnttiatances  which  compel  him  to  surrender  his  property 
^  his  creditors,  accompanied  with  a  prayer  expressive  of  his 
desire  to  make  a  cession  of  his  estate,  etc.  The  same  section 
^k^  a  six  months  residence  in  the  county,  next  preceding 
the  filing  of  his  petition,  a  condition  precedent  to  his  ri^t 
to  mstitute  the  proceedii^s;  and  it  may  be  admitted  that  th« 
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better  practice  is  for  the  Judge  to  ^ 
residence  for  the  neceeeary  period  to 
the  petition,  but  the  statute  does  not 
clothe  the  Judge  pr  Court  with  jurisi 
The  Act  of  New  York  of  1818,  for  j 
insolvency,  provided  that  every  per8(n: 
fit  of  the  Act  should  make  application 
he  was  an  inhabitant,  or  within  wh 
and  not  elsewhere,  and  required  pr< 
made  to  the  Judge  or  officer  before 
creditors  of  the  application  should  b 
a  discharge  under  this  Act,  it  was  1 
the  plea  must  show  that  the  party  rel 
in  bar  of  a  recovery  was  an  inhabit 
making  application  for  the  benefit  o 
Heermann,  1  John.  91 ;  Trary  v.  Dah 
▼.  Kellogg,  20  John,  208;  Wyman  v 
PoHer  V.  Miller,  8  Wend.  329.)     T 
jurisdiction  of  the  Courts  or  office: 
persons  under  the  New  York  Act  hi 
lateral  actions  in  which  such  decree 
they  were  the  decrees  of  Courts   c 
special  jurisdiction.     In  such  cases 
jurisdiction  was  not  sufficient,  but 
depended  had  to  appear.     (Jones  v. 
Dakin  v.  Hudson,  6  Cow.  221 ;  Clevt 
438;  Lawton  v.  Erwin,  9  Wend.   2 
Wend.  483 ;  Hart  v.  Seixas,  21  Wen 
1  Hill,  139;  People  v.  Koeher,  7 
respect  to  judgments,   decrees    and 
officers  of  limited  jurisdiction  ia  on 
on  a  solid  foundation,  which  is  un 
well  learned  in  the  law.    But  as  ob 
appellant   maintains   that   the    same 
made  in  aid  of  the  jurisdiction   of 
vency   cases  —  the    same   being     Co 
indulged  in  respect  to  judgments  o 
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tton  law  jtiriedtction  in  actioIl^  of  common  law  cognizance; 
nd,  from  thi»  predicate,  he  argues  that  when  the  record  fails 

0  Phow  that  the  Court  had  not  jurisdiction^  it  will  be 
Qtended,  in  support  of  the  judgment  rendered  in  a  cause 
srithin  its  jurisdiction  as  to  subject  matter^  that  the.  Court 
ad  jurisdiction  of  the  parties.  .  We  are  of  the  opinion  that 
ccording  to  the  recent  decision  6f  this  Court  in  Hahn  v. 
^elly,  the  position  of  the  defendant  is  a  conclusive  answer 
>  the  objection  suggested;  and  that  as  County  Courts  are 
JourtB  of  record,  it  will  be  presumed,  in  a  collateral  action 
ach  as  this,  that  the  petitioner  was  a  resident  of  El  Dorado 
'ounty  for  the  period  necessary  to  give  the  County  Court  of 
iat  county  jurisdiction  of  the  parties  and  subject  matter  in 
lat  case;  and  consequently,  that  the  defendant  was  not 
>und  to  prove,   otherwise  than  by  production  of  the  record 

1  the  insolvency  case,  that  the  County  Court  had  jurisdiction 
the  parties  therein. 

IIL  One  of  the  objections  to  the  judgment  roll  in  the  case 

Carney  v.  Him  Creditors,  as  evidence,  was  that  the  notee  on 
lich  the  action  was  brought  were  not  suffici«atly  described 

Ae  schedule  annexed  to  the  petition. 

The  third  section  of  the  Act  for  the  relief  of  insolvent 

btors  and  the    protection  of  creditors  requires  the  debtor 

annex  to  his  petition  a  schedule,  consisting  of  a  summary 
itement  of  his  aflfairs,  with  a  list  of  losses  he  may  have 
stained,  giving  the  names  of  his  creditors,  if  known,  the 
T^^  k  ^  ^^^^  creditor,  and  the  cause  and  nature  of 
Id  indebtedness,  and  when  it  accrued,  and  a  statement  of 
y  existing  judgment,  mortgage,  collateral  or  other  securi- 
«tor  the  payment  of  any  such  debt 
The  twenty.fourth  section  of  the  same  Act  provides  that 

*^*^^8ation  of  fratid  brought  against  the  debtor  be 
clared  ill  founded,  or  if  there  be  no  opposition  to  the  sur- 
ader  of  his  property,  and  "provided  said  surrender  has 
en  made  according  to  the  provisions  of  this  Act,  said 
btor  shall  he  released  and  fully  discharged  from  any  and 
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all  debts  imtil  then  contracted,  and  coi 
sage  of  this  Act,  and  from  every  jndic 
to  the  same;  provided  always,  that  the 
authorized  by  this  section  shall  not  ai 
liabilities  not  mentioned  and  set  forth  i 
the  insolvent  shall  declare  in  his  petitio 
to  be  discharged  from  all  his  debts  an 
he  has  described  them  according  to  tl 
edge  and  recollection;  in  which  casi 
release  authorized  by  this  section  shall 
and  liabilities,  notwithstanding  they  n 
fectly  described,  or  not  described  at  a 
283.)  The  schedule  in  this  case  does 
the  plaintiff  as  a  creditor  of  the  defend 
affirmatively  that  he  was  ignorant  of  tl 
of  the  notes,  nor  that  the  owner's  na 
him.  An  objection  of  this  character 
decree  discharging  the  defendant  as  ai 
Judson  y.  AtwiU,  9  OaL  478.  This  dec 
the  Act  before  the  amendment  of  the 
in  I860.  The  difference  between  the 
the  section  as  amended  consists  in  the 
viso  which  was  a  part  of  the  original 
lows:  '^  Provided  always,  that  said  insc 
released  imd  discharged  only  from  sucl 
as  he  shall  have  set  forth  and  named 
will  be  noticed  that  the  amendment  dc 
the  necessity  of  giving  the  names  of  th< 
But,  it  will  be  observed  by  reference  to 
vency  of  the  defendant,  tibat  though  h( 
negative  all  knowledge  of  the  name  c 
notes  in  question,  still  he  states  that 
debts  and  liabilities,  annexed  to  his  p 
names  of  his  creditors  ^^  as  near  as  he 
and  the  amount  due  each  creditor;  the 
said  indebtedness,  and  when  it  accrued, 
any  exiating  judgment,  mortgage,  collate 
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for  the  payment  of  any  such  debf    This,  we  think,  is  tanr 
tamount  to  stating  that  he  did  not  know  who.  was  the  owner 
of  the  notea,  and  was  a  substantial  compliance  with  the  statn- 
tOTj  requirement  upon  this  point     Then,  if  the  description 
contained  in  the  schedule  was  sufficient  information  to  the 
plaintiff,  as  one  of  the  ereditors,  to  enable  him,  upon  an  ex- 
amination of  the  proceedings  in  insolvency  on  file,  to  identify 
the  notes  in  the  plaintifPs  hands  as  the  notes  mentioned  in 
the  schedule,  the  law,  in  this  respect,  must  be  deemed  to 
have  been  satisfied.     This  leads  to  the  inquiry,  whether  the 
description  of  the  notes  was  sufficient  for  the  purpose  named. 
The  several  notes  described  in  the  complaint  bear  date  and 
are  payable  aa  follows:      The  first  bears  date  April  27th, 
1864,  in  the  sum  of  fifty  dollars,  and  is  made  payable  to 
Samuel  Colwell,  or   bearer,   three  months  after  date,   with 
•  lawful  interest;  the  second  bears  date  April  30th,  1864,  and  is 
made  payable    in   the  snin  of   fifty-four  dollars,   to   Berry- 
man    Pitman,      or    bearer,    on    demand,    with    lawful     in- 
terest; the  third,  bears  date  June  16th,  1864,  and  is  made  pay- 
able in  the  Bum  of  one  hundred  and  fifty-five  dollars,  to  Eli 
H.  Robardfl,   or  bearer,  three  months  after   date,  with  law- 
ful interest;  the  fourth  bears  date  July  23d,  1864,  and  is 
made  payable    in  the  sum  of   two  hundred    and  sixty-three 
dollars,  to  M^ichael   Righter,   or  bearer,   three  months  after 
date,  with  lawful  interest;  the  fifth  bears  date  July  11th,  1864, 
and  is  naade  payable  in  the  sum  of  one  hundred  dollars,  to 
Henry  Sesterfieth,   or  order,  three  months  after  date,   with 
interest  at   two  per  cent,   per  month,   and  is  signed  by  G. 
Barrette  as  surety.     Each  of  these  notes  the  defendant  made 
and  delivered,  and  the  plaintiff  became  the  owner  of  them 
by   proper    assignments.     The  descriptions  contained   in   de- 
fendants   schedule   of    indebtedness    in   his    insolvency   pro- 
ceeding,  which  he  claims  refer   to   and  sufficiently  identify 
the  notes  described  in  the  complaint,  are  as  follows:  First  — 
"Samuel    Caldwell,   note   dated   April   24th,   1864;   amount 
due,  fifty  dollars;  interest,  ten  per  cent,  a  year  from  date." 
Second  —  **  Michael  Kichtner,  note  dated  April  23d,  1864; 
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amount  due^  two  hundred  and  sixty-threi 
date,  ten  per  cent  a  year."  Third  —  * 
dated  cm  or  about  July  16th,  1864 ;  am< 
and  fifty-five  doUars  and  seventy  cents; 
per  year  from  date."  Fourth  —  "B 
dated  April  30th,  1864;  amount  due, 
terest  ten  per  cent  a  year  from  date." 
terfleth,  note  dated  about  July  1st,  186 
amount  due,  one  hundred  dollars;  inti 
month  from  date." 

It  cannot  be  said  the  notes  are  not  c 
achedule,  because  there  are  oorrespondenc 
notes  set  forth  in  the  complaint,  and  t 
schedule,  which  would  surest  at  least 
descriptions  in  the  schedule  are  imperfec 
that  can  be  said  in  objection  to  them.  ^ 
that  defendant's  position  and  schedule  o 
under  the  provisions  of  the  twenty-fourt 
to  satisfy  the  demands  of  the  law,  and  ti 
decree  of  discharge  in  the  insolvency 
from  legal  liability  to  pay  the  amount 
•eribed  in  the  complaint,  and  for  the  re 
action  was  brought 

Judgment  reversed  and  new  trial  ordei 

Mr.  Justice  Shafteb  did  not  express 

By  the  Court,  Sawybe,  0.  J.,  on  petiti 

The  authorities  cited  to  the  first  po 
petition  for  rehearing  contain  nothing  i 
thing  said  in  the  opinion  in  this  case, 
questions  arose  on  appeals  from  the  ju( 
proceedings,  and  were  presented  by,  and 
pleadings.  When  the  objection  is  takei 
and  exception  taken  in  the  course  of  th 
does  not  appear  in  the  record  on  appea 
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wnB  ob^riated  in  aaj  mode,  it  wiU  not  be  preBiuned,  on  ap- 
peaJ  from  the  judgment^  that  the  respondent  has  obviated  the 
objectioza    in  some  other  ^mj.     In  the  present  case  the  at- 
tack apon    the  judgment  is  made  collaterally,  and,  if  it  is 
legally^   competent  for  the  petitioner  to  inform  the  Oonrt  that 
jie    had     beeen  a  resident  of  the  county  for  a  period  of  six 
xaontha   prior  to  his  application  for  a  discharge,  in  any  man- 
jieT  otJxefT    tJiBn  by  a  statement  of  the  fact  in  ihe  petition 
itself,    thex^  since  the  County  Court  is  a  Court  of  record, 
jji.    a    oollm-tera!  proceeding,   it   will   be   presumed,   in  sup- 
port of    th^  judgment,  that  the  Court  satisfied  itself  of  the 
fact    of     residence   in   some  appropriate   mode   before   tak- 
ing  1^"^®^^^^^    of    ^^   proceedings.      The    second    section 
prescribes    \^rhat  the  petition  ehall    etate;   but  does  not  say 
that  be  sball  state  the  fact  of  residence,  and  we  find  nothing 
in  the  statute  requiring  it  to  be  therein  stated.     In  the  Pro- 
bate Act  the  fifty-eighth  section  formerly  provided  that  "  the 
petition    mmt   state   the  facts   essential   to   giv%  the   Court 
jurisdiction  of  the  case,"  and,  as  the  residence  of  the  defend- 
ant, at  the  time  of  his  death  in  the  county,  is  a  jurisdictional 
fact,  It  'wne  properly  held  under  he  provision  that  this  fact 
must  be   stated    in  the  petition  for  letters  of  administration. 
But  It   was.  afterwards  provided,   that  if   the  jurisdictional 
facts  existed  arid  were  not  fully  set  forth  in  the  petition,  but 
were  afterwards  proved  in  the  course  of  administration,  the 
judgment  should  not  be  void  for  want  of  such  jurisdictional 
averment     Ixx    the  Act  concerning  insolvent  debtors,   as  we 
have  seen,  wHil^  the  facts  to  be  stated  in  the  petition  are 
prescribed,  it     ig  ^^^  provided  that  the  fact  of  residence  ia 
the    county    sHall    be    there    stated.     We    do    not    perceive, 
toerefore,  why    i^  ^^y  not  be  legally  competent  to  inform  the 
Court  of  this    fact  in  some  other  mode.     This  being  so,  and 
the  Conrt  beii^g  a  superior  Court  in  a  collateral  proceeding, 
we  must  preeviTtie  that  the  fact  of  the  required  residence  was 
duly  ascertaixted. 

As  we  suggested  in  Wilson  v.  His  Creditors,  32  Cal.  407, 
but  without    Ixoiding  such  averments  absolutely  essential,  it 
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would  be  mneh  more  orderly  to  state  the 
petition. 

We  find  nothing  move  in  the  petitioi 
tice. 

Behearing  denied. 

Ifr.  Justioe  RHonss  did  not  ezprees 
for  rehearing. 

[The  opinion  on  petition  for  rehea 
nntil  the  April  Term,  1868^  when  Mi 
beoome  Chief  Justice  of  ihe  Court 
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HOMMTBAO    ACT.F— If    ft    Btet*    bftS    lOl 

flowed  to  one  person,  uid  the  tame  Is  clftln 
Federal  Homestead  Act  bj  another,  the  land. 
Is  not  taken  oat  of  the  operation  of  the  Home 
gross  for  the  relief  of  porchasers  and  locat 
lands,  passed  March  2d,  18B6,  and  to  confirm  t 
and  OTerflowed  lands,  approred  March  7th,  1 

Homsnuo  and  Pbb-Bmption  Claimakts. —  Tt 
the  pre-emption  and  homestead  laws  of  the  Ui 
the  Act  of  Congress  of  July  28d,  1866,  entlUc 
to  California.** 

WBAT  IS  SwAKP  Aif»  OrtnTtJOvntD  Land. —  If  1 
September  28th,  1850,  snch  that  annually,  aft 
a  crop  of  either  wheat,  rje,  barley,  oats,  co 
conid  be  raised  on  It,  It  was  not  swamp  and 
of  the  Act  deTottog  such  land  to  the  States. 

Pboof  that  Land  is  Swamp  and  Oybrflowed.- 
land  Is  swamp  or  orerflowed.  If  the  same  ha 
may  be  Introduced  to  show  that  crops  may  be 
hood  similarly  situated. 

Btidbnod  Improprrlt  Admittb>< — The  appellao 
point  that  testimony  was  improperly  adml 
below  and  excepts. 

Patbnt  as  BviDKNcn. —  A  patent  from  the  8tat< 
OTerflowed  Is  not  prima  fade  evidence  that 
one  claiming  under  the  General  Government. 

WHSN    COUaT    WILL    NOT    REVIEW    BVIDBNCB. W 

for  a  new  trial,  tha  appellata  Court  wUl  nol 


Oct.  18OT.1  KaaDUAw  v.  Allew.  64:3 


Statem«nt  of  Facta. 


AwKAi.  from  the  District  Court,  Kfth  Judicial  District, 
Ban    Joaquin  County. 

'^^^  ^f"  ■"  •etioa  to  reoover  the  southeart  qnarter  of  Be<s 
S^hi  «  ^^  ^  TowMhip  Number  Three  South,  Range 
rf  "i^eTif?^  ^"*'  ^«^°*  ^*Wo  Meridian.  The  plaintiff 
the  first  rf  *°»iplaiiit  that  he  was  the  owner  of  the  land  on 
defendant  iTif  ^«»'°^/'  ^868,  and  since  had  been.  The 
of  November  f  i-t'*^",  ''^*™*^  **""*  *°  **'  **^'**  *'*  ^®*h  <*«y 
atead  aettlemenr  *  ^^  ^^  Z""  f^™  ***  preemption  and  home- 
performed  e  ^^^        *  ^®  **"  '®"^®^  "P**°  **>  *"*'  ^^'^ 

his  homesteadTt?*^  required  of  him  to  be  performed  to  perfect 

"For  fh  *^. 

statement^ni^f  ^^  ^*  ^'"'^  *PP^*^>  ^^  P*^^^^  *S^^  *^  *^® 

«TithoritiG«  J  fv  ^y  ^^  January,  186«,  a  patent  by  the  proper 
WHB  issuS  tL  ®^*®  ^  California  for  the  land  in  dispute, 

«aid  paten        ^^orge  W.  Trahem.     The  survey  upon  which, 
ceedinga       ^^  issued  was  made  in  the  year  1855.    The  pro- 
-Acts  of  tif^  ^^^S  ^^  ^^^  patent  were  had  under  the  several 
BXid  such     ^  °^^*e  concerning  swamp   and  overflowed   lands  5 
patent  eo  ^''^^^^^^^itigs  were  all  regular  on  their  face,  and  saicl 
If   the  8a  ^^^^^^  ^  ^^^  Trahem  the  legal  title  to  said  lan<l, 
xxzi£t  for  ^^   ^^  awamp  and  overflowed  land,  made  thereby 
greaa  of  ^^^^^^ation,  within  the  meaning  of  the  Act  of  Oon.- 
the  State    ^^^    September,  1850,  entitled  *'An  Act  to  enable 
lands  wif^^  Arkansas  and  other  States  to  reclaim  the  swamp 
deed,  on  ^^    *heir  limits."     Geo.  W.  Trahem,  by   sufficient 
the  plaint-^    ®^*  ^^y  ^^  December,  1863,  sold  the  land  to 
claiming    .    •       The  defendant  was  in  possession  of  the  land, 
Act.      (^  ^*     aa   a    homestead  under  the   Federal    Homestead 
local  tTnit  ^*^^    27th    of   November,  1863,  he   applied   to  the 
enter  the    1^    States  I^and  Ofiice  at  Stockton,  to  be  allowed  to 
stead  Act      ^^^   under    and  by  virtue  of  the  Federal  Home- 
by   said   l^  ^^d  such  proceedings  were  had  that  he  was  allowed 
•aid   land    ^^^^®'  ^  make  said  entry.     A   survey  embracing 
"^aa  made  by  the  United  States  Surveyor  Goieral 
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for  the  State  of  California,  in  Decen^ 
by  him  June  ISth,  1857,  and  retume 
Stockton  Land  District  on  day  of 
him. 

The  defendant  waa  allowed  to  profi 
land  near  the  land  in  dispute,  and  aim 
buckwheat  and  oats  in  the  summer  and 
after  the  subsidence  of  the  winter  i 
plaintiff  excepted. 

The  defendant  recovered  judgment 
the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  op 

John  B.  HaU,  for  Appellant 

An  entry  for  homestead  can  only  Ik 
ted  public  lands/*  subject  to  pre-er 
right  will  take  effect  only  on  land  t 
emption  has  attached  or  may  attach, 
at  his  will,  convert  the  claim  of  the 
latter  class.  (See  Sees.  1,  2,  8,  of 
20th,  1862.)  Any  lands  which  are 
gress,  for  whatever  purpose,  are  not  * 
emption,  nor,  as  a  consequence,  to  t 
They  are  not  "liable  to  entry.**  ( 
September  4th,  1841 ;  Lester's  Land  1 
The  land  in  controversy  was  app 
at  the  date  of  defendant's  settlemi 
claimed  and  sold  by  the  State  as  he 
land  grant  many  years  prior  to  tl 
homestead;  the  sale  by  the  State  1 
aiid  the  entry  for  homestead  in  Apri 
of  Congress  of  March  2d,  1855,  ei 
relief  of  purchasers  and  locators  of 
lands,'*  a  patent  cannot  issue  by 
for  land  thus  situated  "until  such 
tuted  authorities,  shall  release  its  c 
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yffSB  *'  extended  [by  another  of  Mawh  3d)  1857,]  to  all  entries 
gud  locations  of  lands  claimed  as  swamp  lands  made  since  its 
passage*'*  (See  Lester^s  Land  Laws,  No.  276,  p.  268 ;  lb.,  No. 
819,  p-  286.)  . 

The  land  is  confinned  to  the  State,  and  her  title,,  resting  in 
^e  pl&ii&tiff,  made  perfect  by  the  operation  of  the  Act  of 
Congress  of  July  23d,  1866,  entitled,  **An  Act  to  quiet  land 
titles  in  California."  The  first  section  oonfirms  to  the  State 
<<  all  selections  in  part  satisfaction  of  the  grant  made  to  said 
State  by  any  act  of  Congress,"  and  where  the  State  has  disposed 
of  such  land  to  bona^  fide  purchasers;  provided,  the  seleetimis 
were  not  oontraty  to  existing  laws. 

The  legal  test  for  determining  what  were  ewatnp  and  otov 
flowed  lands,  which  the  Court  dedared  should  govern  the  jury 
in  fonoixig  a  verdict,  is  a  false  test,  and  is  not  sustainable  bjr 
correct  and  received  rules  of  interprefing  the  legislative  will, 
nor  by  the  construction  and  practice  of  the  Land  Department 
of  the  Gk>vemm^t. 

If  Congress  meant  to  donate  no  land  except  it  were  dis- 
qualified for  crops  of  every  kind,  language  plainly  indicating 
that  purpose  would  have  been  employed,  instead  of  leaving 
as  now  the  extent  of  the  gift  (according  to  respondent's 
proposition)  determinable  by  tests  as  numerous  as  the  vary- 
ing products  of  the  planter,  the  farmer  and  the  gardener, 
from  the  differing  soils,  and  the  dissimilar  climates  within 
the  borders  of  the  whole  Union. 


[No  brief  on  file  for  Bespondent] 


By  the  Court,  Shaptbb,  J*: 


Qiiestioi^g  arising  in  this  case  were  passed  upon  by  tw  in 
27  Oal.  9x^  and  in  31  Cal.  461.  The  case  comes  here  upon 
an  appeal  ^^om  the  judgment,  aided  by  a  statement  of  errors 
alles^d  to    |jave  occurred  at  the  trial. 

^^v  r^^aintiff  made  title  to  the  premises  as  swamp  and 
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overflowed  lands  under  a  patent  from  i 
ant  daimed  them  under  the  Homesti 
introduced  evidence,  subject  to  objeo 
an  equitable  right  to  the,  land  under  i 
Government.  The  objection  to  the  €i 
land  was  not  subject  to  entry  as  Ho 
out  of  the  operation  of  the  Homestead 
relief  of  purchasers  and  locators  of 
lands,  passed  March  2d,  1855,  and  si 
several  States  the  swamp  and  over 
Karch  7th,  1857.     (See  Lester's  Lane 

We  have  given  these  Acts  an  attent 
the  Act  of  1855,  its  purpose  and  effi 
misapprehended  that  Uie  error  could  i 
fest  than  it  is  on  the  face  of  the  sta 
exposition;  while,  as  to  the  Act  of 
provided  for  herein,  is  expressly  limit< 
and  overflowed  lands  ^*  theretofore  m 
Ocnnmissioner  of  the  General  Land  Off 
the  record  showing  that  the  lands  in  • 
ported  as  State  selections  to  the  Cor 
firmation  asserted  must  fail  for  that  r 

Second  —  The  further  claim  that 
firmed  to  the  State,  and  that  its  title 
was  made  perfect  by  the  operation  c 
July  23d,  1866,  entitled  "An  Act  to 
fomia,''  is  equally  unfounded.  1 
under  the  pre-emption  and  homest 
States  are  not  affected  by  the  oonfir 
provides,  but  are  expressly  saved  the 
of  the  Act 

Third  —  The  Court  instmcted  ti 
date  of  the  grant,  September  28th, 
that,  r^ularly  and  annually^  afti 
waters,  a  crop  of  either  wheat,  rye 
wheat,  peas  or  beans  could  be  si 
produced  then  t&e  land  was  not   x 
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tion  by  reason  of  the  overflow,  and  that  the  defendant  was,  in 
•uch  case,  entitled  to  a  verdict." 

We  held  in  Reman  v.  OriffitK  81  CaL  461,  that  the  lands 
covered  by  the  State  patent  could  not  be  regarded  as  "  over- 
flowed," unless,  by  reason  of  the  periodical  overflow  to  which 
they  were  subjected,   they  were  rendered,   in   the  language 
of  the  grant,  **  unfit  for  cultivation."     We  furthermore  held 
that  if,  after  the  subsidence  of  the  waters,  "  grain  or  other 
•taple  crops  could  be  raised  on  the  land,"  it  could  not  be 
considered  swamp  and  overflowed.     The  Court  below  accepted 
this  rule  as  the  true  test  of  the  fitness  of  the  land  for  cultiva- 
tion; and,  fl«mmi>g  grain  as  a  staple  crop,   added  certai^i 
other  products  to  it  as  bearing  that  character.     We  consider 
^l  oi  them  to  be  staple  in  character.    They  are.  all  raised  largely 
for  homo  consumption,  and  they  are  all  of  commercial  value.and 
"nportaiice.      Any  distinction  taken  between  them  must  be 
fenciful  in  the  main* 

While    the  question  of  ** unfitness  for  cultivation"   should 
be  solved  with  a  proper  reference  to  principle,  still,  for  the 
purposes   of  exactness  and  uniformity  in  judicial  administra- 
tion, it    is  desirable  to  subject  it  to  some  test  which  juries 
can  readily  appreciate  and  apply.     To  that  end,  the  .capacity 
of  the  land  to  produce  a  staple  crop  as  the  result  of  cultiva- 
tion was  hit  upon  by  the  Land  Office  at  an  early  day,  as  a 
test  by  which  to  determine  the  character  of  the  land,  as  wet 
or  dry   (Lester's  L.  L.,  647) ;  and  this  test  has  been  steadily 
adhered  to  ever  since.     We  do  not  now  feel  at  liberty  to  set 
it  aside  ob  fallacious,  nor  even  to  modify  it,  and  certainly  not 
for  the  reason  adduced  in  argument,  that  a  rule  might  be 
adopted  more  favorable  to  the  State. 

Fourth — .^he  point  that  the  testimony  of  persons  who  had 
no  Imowledg^  of  the  lands  in  suit,  concerning  the  capability 
of  other  an^|  remote  lands  for  cultivation,  was  improperly  ad- 
mitted, 18  ^^^^  available,  for  the  reason  that  the  evidence  was 
"^!!'?  ^itOiout  objection.  .       ^    . 

±ifth^^l^^  instruction  that  the  patent  was  not  prima  facte 
evidence    ^^     against    the    defendant,    a    claimant    under    the 
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Oovemment — ^tbat  the  lands  were  8^ 
fact  —  wag  correct    That  point  was  { 

Sixth  —  There  was  no  motion  for 
therefore  cannot  be  reviewed  upon  th 

Judgment  affirmed*  { 

Ifr.  JuBtioe  Rhosbs  did  not  ezprc 

t 

By  the  Court,  Sawtxb^  0.  J.,  on 

We  overlooked  the  statement  of 
consequence  of  its  not  being  stated 
with  the  othersy  where  they  were  co 
beredL  But  the  difficulty  is,  the 
exception  to  the  admission  of  tb 
however^  no  error  in  admitting  tht 
It  not  appearing  that  the  land  itsel 
the  purpose  of  showing  that  staple 
raised  upon  it,  notwithstanding  tb 
timea  overflowed,  it  was  shown  thai 
borhoody  similarly  situated,  but  eti 
more  deeply  overflowed,  and  theref 
produce  staple  crops.  This  was  j 
the  same  kind  in  the  same  locality 
or  worse  condition  with  reference 
produce  staple  crops,  this  tends  1 
question  would  do  the  same;  and 
experiment  upon  the  land  itself,  i 
tain  evidence  of  the  fact.  It  is 
opinion.  We  see  nothing  else  in 
ther  consideration. 

Hehearing  denied. 
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Potnts  decMid. 

BETH  H.  WETHERBEE  v.  JOHN  CAEE.OLL,  ARTHUR 
QUINN,  AND  HENRY  L.  DAVIS. 

BmcoMD.  9M  AxvBAL   VBOM   IVDOoaon^ — On   9,p9Ml   from   a   Judgment,   wifli- 
oat  a  itAteniAiit,  nothing  belongs  to  the  reoord  except  the  judgment  rol^  . 
and  no  qneitton  aiiiing  ontalde  the  roll  can*  be  considered. 
losM.*— The  mode  of  presenting  questions  not  arising  on  the  judgment  roll, 

for  reriew  on.  appeal,  la  by  a  statement  on  appeaL 
■KOPTioim  Taksn  4.V  Tbiai*.'^ Bxceptlons   taken  and  settled,  at   the   trial, 
as  proTlded  for  In  sections  one  hundred  and  eighty-eight,  one  hundred  and 
•Ight7-nlne»  and  one  hundred  and  ninety  of  the  Practice  Act,  form  part  of 
the  Judgment  roll,  and  conatltutae  part  of  the  record  on  appeal  from  the  Judg*. 
meat,  on  the  roll  alone.    These  are  the  only  exceptions  or  bills  of  exceif^ 
tloas  known  to  the  Practice  Act,  except  eo  far  as  a  ruling  and  exception  to 
It;  presented  by  «  statement  made  tn  the  mode  prescribed  In  that  Act,  may 
be  r«ardad  as  a  bUl  of  excentlojis. 
ftm.— At  the  settJeiiient  of  an   exception  taken  during  the  progress  of  the. 
trial,  both  parties  have  the  same  opportunity  for  securing  its  correct  presen- 
taHon,  as  ig  afforded  In  settllngr  »  statement.    The  policy  of  the  law  to,  that 
wherercr  there  i*  a  poeelhlllty  that  a  partial  record  for  presenting  a  point 
maj  be  inadi^    both  parties  ^aii   bare  an  opportunl^   to  take  part   in 
settling  It 
AfriAL  nou  Obdbr....^  when  appeal  from  an  order  made   on  affldarlta  alone 
is  taken,  the  appeal  may  be  heard  upon  a  reoord  conslBtlng  of  the  order 
Appealed  fronk»    ^a4  Mi4  affldaTlta   identified  In  the  mode  prescribed   by 
law. 
lOBM. —  When  an    appeal   la   from    an  order  iMised   on  erldenee  alone,   odier 
then  afflda^ta,  oc  in  connection  with  affidavits,  the  record  on  such  appeal 
eonsista  et  an  order  appealed  from,  and  a  statement  prepared  and  settled  as 
In  case  ol  ttatementa  on  appeal  from  Judgments,  containing  so  much  of  said 
erideace  and  aflldavits  a»  to  necessary  to  present  the  points  relied  on, 
'  OaomnMi  roa  Ka^    Tbiai<w —  Certain  grounds  for  new   trial   are  required  to 
be  pieeeated  by  affidayit,  others  by  statement ;  while  the  pleadings,  deposi- 
tions, documentary  evidence  on  file,  and  the  minutes  of  the  Court,  may  be 
read  on  the  hearing  of  the  motion. 
Vm  BacoiD  OM    Appbal  fboic  Oaoaa  QnufTiKo  oa  Bbfusino  a  Nbw  TaiASs. 
— ^«  record  on  appeal  from  an  order  granting  or  refusing  a  new  trial 
eonsista  of  the  affidavits  and  sUtement  upon  which  the  motion  was  made, 
with  BQch   pleadings,  depositions  and  minutes  as  were  read  and  referred 
to  on  th.e  hearing,  identified  by  the  certificate  of  the  Judge. 
BacosD  oa   Afi^ai,  raox  Obdsb. —  A  record  on  appeal  from  an  order  made 
enbsequent  to  final  Judgment,  bnsed  on  affidavits  and  other  evidence,  which 
does  not  contain  a  statement  made  and  settled  to  the  mode  prescribed  for 
the  making  and  settling  statements  on  appeals  from  final  Judgments,   is 
anauthotlzoa  by  law,  and  wlU  not  jnstlfy  a  review  of  the  order  appealed 
from  on  each  other  evidence. 
B91FVLAT10M   aa  TO  Tbanbcbipt. —  A  stipulation  signed  by  the  parties  "that 
the  foregoing  twenty-one  pages  constitute  the  transcript  on  appeal  from  the 
order,  and  contato  true,  full  and  correct  copies  of  the  affldaviu  referred  to 
to  the  bill  of  exceptions,  Judgment,  order,  notice,  bill  of  exceptions,'*  etc., 
fioes  not  preclude  reepondenU  from  denying  the  oorrectnesa  or  lafllGleDey 
et  the  blU  of  exceptions. 
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Appeai-  from  the  District  Court 
City  and  County  of  San  FranciscOi 

The  bin  of  exceptions  mention 
Court  ifi  as  followB,  to  wit: 

**  The  order  on  the  Sheriff  to  si 
coming  on  to  be  heard  before  thi 
hie  affidavit  and  the  order  to  bI 
whereupon,  the  Sheriff,  by  his  a 
R  H,  Lloyd,  representing  the  ii 
and  Mr.  S.  W.  Holladay  repreaen 
Fitzgibbon,  came  and  showed  a 
Court  the  affidavits  of  Henry  I 
Jonathan  Peel,  Sr.,  Jonathan  Pe< 
David  Fitzgibbon,  and  also  the 
from  Michael  Lynch  to  said  Pe< 
and  also  the  judgment  rolls  in  tl 
said  Peel  and  Fitzgibbon  in  the  1 
referred  to  in  the  affidavit  of  H< 
it  appears  that  the  first  named  suit 
commenced  on  the  2d  day  of  Ma 
commenced  on  the  25th  day  of  Ap 
default  was  entered  in  each  case 
ing  all  showing  made  upon  said 
the  matter  having  been  Bubmitte< 
on  this  10th  day  of  An^^iat,  ISG' 
discharging  said  order  to  show  c\ 
the  said  Sheriff  to  proceed  witb 
issued  in  this  cau   •. 

**  To  which  decision  the  plaintii 
^  Witness  my  hund  this  lOlh  da 


^  Filed  August  13th,  1867.** 
The  plaintiff  appealed, 
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Artnment  tM  Appellant. 


The  other  iacts  are  gnfficiontly  stated  in  the  opinion  of  the 

Court 

8.  F.  S  L.  Refffiolda,  for  Appellant. 

Admit  that  the  paper  in  the  transcript^  called  a  bill  of 
exceptions,  cannot  be  so  considered,  or  that  there  is  no 
anthority  for  making  a  bill  of  exceptions  in  such  a  case,  yet 
clearly  it  may  be  considered  as  a  certificate  of  the  Judge  of 
what  papers  were  used  upon  the  motion.  As  such  a  certifi- 
cate, it  enumerates  all  the  papers  used  upon  the  motion,  and  / 
certifies  that  the  papers  in  the  transcript  constitute  all  the 
showing  made  upon  the  order  and  application.  But  besides 
the  certificate  of  the  Judge,  as  to  the  papers  used,  the  follow- 
ing certificate  is  annexed  to  the  transcript  filed  with  the 
Clerk  of  this  Court,  and  signed  by  all  of  the  attomeya  for  the 
different  parties :                    •       "" 

**We  hereby  certify  that  the  foregoing  twrenty-one  pages 
constitute  the  trranscript  on  appeal  from  the  order  at  folio 
67,  [order  appealed  from,]  and  contain  true  and  fnll  and 
correct  copies  of  the  aflSdavits  referred  to  in  the  bill  of 
exceptions  on  page  20,  [foregoing  bill  of  exceptions,]  of  the 
judgment  entered  in  this  cause,  of  the  order  to  show  cause 
also  referred  to  in  said  bill  of  exceptions,  and  an  order  dis- 
charging the  same,  from  which  the  appeal  is  taken,  and  the 
notice  of  appeal  therefrom,  and  of  the  bill  of  exceptions  filed 
in  said  cause  in  this  matter.  And  we  further  certify  that  an 
undertaking  on  the  appeal  has  been  duly  filed,"  | 

We  theffef ore  insist  that  the  matter  is  properly  before  this 
Court  to  hear  the  appeal  upon  its  merits.  {Hoggin  v.  Clark, 
28  CaL  162.) 

Sharp  c6  Uo^d^  snd  Patterson,  WaOaee  S  Stow,  for  Eespon- 
dents. 

The  tranacsript  does  not  present  the  case  in  the  method 
pointed  out  by  the  sUtute,  under  the  rulings  of  this  Court 
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It  b  an  appeal  from  an  order  made,  n(4 
filed,  but  also  upon  other  evidence.  *^ 
the  two  suits  commenced  by  said  Peel 
Twelfth  District  Oburt,"  were  read  in 
there  must  be  a  statement  on  appeal  w 
of  errors.  (HagginY.  Clark,  28  CaL  1ft 
(as  attempted  here)  is  not  permitted  b; 
bill  is  confined  to  proceedings  had  Q 
{Harper  v.  Minor,  27  CaL  110.) 


By  the  Court,  Sawyeb,  J, : 

This  is  an  appeal  from  an  order  d 
order  requiring  the  Sheriff  to  execu 
issued  upon  a  judgment  for  the  possess 

The  respondents  object  that  the  'Ord 
cannot  be  reviewed  on  the  record  f 
compelled  to  say  again,  that  the  me 
Practice  Act  for  presenting  the  ord 
been  pursued.  The  record  may,  or 
entire  merits  of  the  case,  so  that  tl 
prejudiced.  But,  under  the  provis: 
cannot  know  that  it  does. 

The  statute  authorizes  appeals  fr< 
appeals  from  various  orders.  And 
of  making  a  record  for  the  purpose 
of  the  Court  below  for  review,  ead 
the  peculiar  exigencies  of  a  partic 
calculated  to  enable  each  party  to  ii 
in  a  direct,  simple  and  authentic  n 
sary  to  present  his  view  without  \i 
it.  If  we  could  only  persuade  ours 
and  old  modes  of  procedure,  which, 
become  obsolete,  and  confine  our  t 
Aot  itself,  it  does  seem  as  though 
difficulty.     The  abandonment  of   ob 


Oct.  1867.3  "Wkthebbeb  v.  Oabboix.  ^ 


OpinloD  oC  the  Coart  —  8«wy«r,  J. 


gest  obsolete  modes  of  procedure,  and  the  adoptioii  oi  ^^  no- 
menelature  of  the  Practice  Act,  would,  doubtless,  ia  eoms  de- 
gree, tend  to  induce  correct  views  of  its  provisionB. 

i'irstly,  as  to  appeals  from  the  judgment.     On  tiliero  appeals 
there  may,  or  may  not,  be  a  statement  annexed   to  the  judg- 
ment roll,  as  the  parties  may  desire.     The    JTiagment  roll 
itself  is  a  record  for  an  appeal,  and  there  may  l>e  no  occasion 
for    anything  further  to  present  the  question  raised     But  it 
has    been   settJed   from  an  early  day,  that  on  appeal  irom  a 
judgment  witiout  a  statemoit,  nothing  is  brought  up,  or  is  a 
part  of,  the  record  on  appeal,  except  the  judgment  roll;  and 
no  question,  ariaixxg  outside  of  the  roll,  can  be  considered.    If 
any  further  recor<2  is  required,  it  must  be  nmde  in  the  form 
of    a   statement.         jf ow,   however,   exceptions   may  be  taken 
and    settled  at     tte    trial   in   the   mode  prescribed   by    irec- 
tions    one    hund*.^d    eighty-eight,    one    hundred    ei^ty-nine' 
and    one   hundre^i    ninety.      (See  Jfoore   v.   Del   VaUe,   28 
Cal.  174.)    Theae    under  section  two  hundred  and  three,  are 
annexed  to  and  form  a  part  of  the  judgment  roll,  and  ^ere- 
fore  constitute  a  T,art  of  the  record  on  appeal  from  the  ]udg 
ment  on   the   jud^nent  roll  alone.     They  are  the  only  ex 
ceptions,   or  bilU  <rf  exceptions,  known  to  our  Pnictice  Act, 
except  so  far   as  ft  ruling  and  exception  to  it,  presented  by 
a   statement  ^lade  in  <he  mode  prescribed  by  that  Act,  ma^ 
be  regarded  as  -  bUl  of  exceptions.     (Qvivey  v.  Ga^mbeH  BZ 
Cal.    30-f.)     ^  »  **„„„«,  UTwn  which  this  restriction  of  the 
cases  for  ice^ptnTrd  T^he  mode  prescribed  for  taH^ 
and    settling   thlT  eeem  obvious  enough.     At  lie  ^''{^f 
parties  are  IrT!!"'  '2?in  settling  the  exception  can  be  heard. 
Each    Pan/:^4-^^Tat  everything  ne<.esary^  a  pres^ta- 
tion    of  the    ^Jt:  ^«^;ta  on  both  sides  is  introduced.        -Lne 
ol^-eetio.   shS?-  ^^^^;;itb  BO  much  of  the  evid^  or 
other    matter     „     ;/ ^ece^sary  to  explain  it,  but  »<>  "^^le. 
(Sec.    190.)  "^    The  paX  hL  AeTame  opportunity  for  ^ 
curin*  a  co,^^f*  ?*entation  of  the  exception  as  is  »?<'~~ 
ix.  settling  r^Stem^t    The  only  other  mode  of  ""'kmg  np 
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anything  like,  or  answering  to,  a  bill 
statement  proposed  in  the  manner  pre 
Act,  in  the  preparation  of  which  both 
The  policy  of  the  Act,  is,  that  where^ 
that  a  partial  record,  for  presenting 
both  parties  shall  have  an  opportunity 
it  And  the  two  modes  prescribed  — 
ception  during  the  progress  of  the  t 
both  parties,  and  annexing  it  to  the  j 
by  a  subsequent  statement  in  the  modi 
orderly  and  convenient  mode  of  accon 
latter  mode  is  the  one,  and  the  onli 
oases  on  appeal  from  an  order,  not  ms 
(Sec  343  and  the  five  preceding  sectio 

Secondly,  as  to  appeals  from  ord 
ing  in  orders  are  not  ordinarily  enr 
sequently,  no  technical  record.  The 
appeal  axcept  one  made  for  the  pu 
scribed.  When  an  appeal  is  taken  fi 
a£Sdavits  alone,  the  affidavits  are  i 
record,  for  the  appeal,  are  attachec 
proper  identification.  In  such  cases 
partial  record,  and  the  statute  requ 
when  made  upon  other  evidence,  ei 
tion  with  affidavits,  much  of  it  oft( 
not  filed,  judgment  rolls  and  files  i 
not,  and  cannot,  be  made  a  part  of  tl 
Questions  of  admissibility  of  evide: 
convenient  way  of  making  so  much 
to  present  the  legal  points  contested 
appeal  is  by  statement,  and  that  meth 
and  no  other  is  provided.  (Haggii 
See,  also,  Ahhoii  v.  Douglas,  28  Ci 
25  Cal.  479;  Harper  v.  Minor,  27  Ci 
adopting  this  mode  of  making  statem* 

Certain  grounds  for  new  trial  ar€ 
by  affidavit^  others  by  statement. 
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jjjgBj  d^a^ositions,  dooam^taTy  evidence  on   file   and  minutes 

of  the      Oonrt    may  be  read  on  the  hearing  of  flie  motion. 

rrUQ  rec50x^  an  appeal  from  the  order  granting  or  denying   a 

\m  tri«Jy   consiBts  of  the  aflSdavits  and  statement  npon  which 

JJ^^^-tion    was   made,   in   connection   with   such   pleading, 

•^j^^xia  and  minutes  as  were  read  and  referred  to,  identi- 

Yjy     -Ihe  certificate  of  the  Judge.     These   several   modes 

-    ^ioxx^^  ^^^  ^^  ^®  methods  provided  for  making  a  record 

W"P^^    in    the  ordinary  proceedings  authorized  by    the 

pradtio^   Act.     Each  form  is  peculiarly  adapted  to  the  prepa- 

♦io'n.,  i^  *  simple  and  direct  mode,   of  an  authentic  record 

4ot  ^®    particular  class  of  cases  for  which  it  is  provided, 

tThich  shall  fairly  present  the  exception  taken  and  everything 

necessary  to  illustrate  it 

And  we  think  these  several  modes  oonvenient  and  certain, 
and  fully  adequate   to   all    the  exigencies  of  proceedings  on 
appeaL    Other  modes,  especially  when  wholly  or  in  part  ex 
parte,  are  liable  to,  and  often  do,  result-  in  an  imperfect  or 
partial  record.      The    statute  has  provided  a  uniform  mode 
of  procedure  for   each    dass  of  proceedings,  and  we  are  not 
authorized  to  recognize  any   other;    besides,  it  is   extremely 
desirable  that  a  uniform   practice  should  be  enforced.     The 
present  record  is  not  in  accordance  with  the  method  provided 
for  the  class  of  cases  to  which  it  belongs,  or  with  any  of  the 
methods  presoribed. 

Although  the  so  called  bill  of  exceptionft  contains  matter 
proper  to  be  embodied  in  a  properly  prepared  statement,  it 
i«  not  pretended  that  there  is  a  statement  on  appeal.  There 
are  certain  affidavits  and  exhibits,  followed  by  ^^^^  ^^ 
termed  a  bill  of  exceptions,  signed  and  sealed  by  the  Judge. 
The  bill  of  exceptions  must  necessarily  have  been  made  up, 
»%ned  and  sealed  at  some  time  subsequent  io  the  making  of 
the  order  from  which  the  appeal  is  taken.  It  was  probably 
™^^®  «*  foHe.  At  all  events,  nothing  to  the  contrary 
appears,  ^j^j^  ^  jj^ere  is  no  provision  for  such  a  document, 
?®^®  ?®  ^Kme  requiring  it  to  be  submitted  to  the  other  party. 
It  recito^  ^^  upon  the  hearing  of  the  order  to  ahow  cause^ 
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certain  parties  appeared;  that  certaii 
Bcript,  a  certain  deed  and  the  judgno 
other  cases,  not  in  the  transcript,  i 
facts  appeared  therefrom;  that,  the 
mi  t ted,  the  Court  made  an  order  ( 
show  cause,  and  refusing  to  direct 
with  the  execution  of  the  writ  issuer 
the  plaintiff  excepted  to  the  decisi 
i\  seen,    there   is   nothing    in   our   Pr 

record  on  appeal  to  be  made  in  this 
'•:»  '»  had  no  part  in  it.     The  order  was 

*  •  :'  alone,  but,    in   part,    upon  other  ev 

*  t  <*i<  ■  bill  of  exceptions,  so  ealled,  much 

*  ^'*\  record. 

*  j, !§.,,..  The   questiona   may  be  fairly    p 

*  **«••'  exceptions.     Yet  portions  of  the  re 

*  *•***'  trate  the  respondent's  views  may  be 
the  exceptions,  under  the  Practice 
presented  in  a  statement^  in  the 
respondent  was  entitled  to  participi 
ized  to  recognize  a  record  not  mad( 
in  the  settlement  of  which  the  ree] 

\i'\  1...  nity  to  participate.     The  objection 

nicul,  but  is  substantial.     Responde; 

lUii  '-^  right  which  the  law  gives  him.     If 

sidered    points   presented  by  what 
exceptions  instead  of  a  statement,  w 
at   least,    (Warden  v.   Mendocino    • 
because  no  objection  was  made  on 
perhaps,  to  apologize  for  repeating 

•*  ^  '  *  80  often   been   said   before   in  othe 

as  the  mistakes  continue  to  be  repeal 
to  present,  in  one  connected  view, 
each  class  of  appeals. 

Tt  is  claimed,  however,  that  the 
going  twenty-one  pages  constitute 
from  the  order,  and  contain  true. 
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le  ai&davits  referred  to  in  the  bill  of  exceptions,  jud^ent, 
'der,  notice^  bill  of  exceptions  filed  in  the  case^  etc.,  precludes 
spond^xit  from  denying  the  correctness  or  sufficiency  of  the 
11  of  ez<ceptions,  etc. 

We  til  ink  not.  The  stipulation  is  but  a  substitute  for  the 
3rk's  o^i-tificate  to  the  correctness  of  the  transcript.  It  simply 
iws  til  at  this  is  a  transcript  of  such  record  of  the  proceed- 
;s  as  lias  been,  in  fact,  made  in  the  Court  below  —  such 
it  really  is.  The  record  itself  may  be  sufficient  or  insufficient 
ler  tlae  law  to  authorize  the  Court  to  review  the  action 
the  Court  below.  The  stipulation  in  this  case  shows  what 
I  recoTd  in  fact  is  —  nothing  more.  It  might,  undoubtedly, 
pe  gome  further,  but  it  has  not  done  so,  and  manifestly  was 
t  desigried  to  do  more  than  authenticate  the  transcript  as 
;rue  copy  of  the  record  below.  And  that  is  the  extent  to  which 
ch  stipulations  usually  go.  When  attorneys  design  to  stipu- 
te  for  anything  further,  they  will  doubtless  do  so  in  terms 
t  to  \>e  misunderstood. 

We  are  of  the  opinion  that  the  order  cannot  be  disturbed  on 
is  i-ecord.    It  is  therefore  aflfirmed. 

:t5^eitlier  Mr.  Chief  Justice  Cukbby  nor  Mr.  Justice  ShaJ- 
^  expressed  an  opinion* 


JOHN  PINKERTON  i;.  ROBERT  B.  WOODWARD. 

IW  —  I>BFixiTioN    OF. —  An    Inn    !■  ft   public   plact   ©f   entertainment   for   »11 
travellera  who  cbooee  to  rltlt  It     It  la  dlatinculBbed  from  a  private  lodging 
or  boarding  bouae  In  this :  that  the  keeper  ot  the  latter  is  at  Ilbertj  to  choose 
bis  guests,  while  the  Innkeeper  Is  obliged  to  entertain  and  furnish  all  travel- 
lers of  good  conduct  and  means  of  payment  everything  which   they  have 
occasion  for,  aa  such  travellers,  on  their  way. 
BaianoN  OF  Innkbeper  and   Gdbst  —  How   Cbbatkd. —  Where  the   keeper  ot 
a  public  bouse  professed   to  supply  for  hire  the  travelling  public,  at  his 
bouse,  with   what  travellers  have  occasion  for,  and  a  traveller,  relying  on 
•«cb  repreaentaUons,  went  to  hU  bouae  to  receive  such  entertainment  aa  he 
bad  occasion  for,  the  relation  of  innkeeper  and  guest  was  created. 

CXOSTS,     Ddtibs,      AMD    RB8PON81BXLITIB8     OF     lNNK««FFBR8     AND    GOBaTS.— The 

"»i««  r^iatin^   the  reape^ra  rights,  datiea,  and  reaponalMllUei  oC  ton- 
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toep^r  and  ffnwt,  haTt  thtlr  origin  In  com 
nro  daslfned  mainlj  for  tho  protoetloo  of  tr 
tbo  Itko  consldermtloiin  roqnlro  that  tht  Inn 
i|»onoIbllltleo  which,  hj  his  reproMnttttau, 
ho  would  uraino. 
WHO  ABB  QuMTSw — A  tntTolItr  who  tnten  an 
to  ho  A  gaaot  bj  proposing  to  remain  a  gii 
tnlBlng  tho  prleo  that  wlU  be  charged  for  h! 
ndTanco  for  a  part  or  the  whole  of  the  ente 
haa  occasion  for,  aa  hie  wanta  are  eapplie^ 

Pn   WHAT   PnOFBlTT   OF   QUBBT  IHMKIBraB   la 

Itj  of  tho  Innkeeper  for  tho  aaf^  keeping 
oqnally  to  each  as  the  goesta  hare  with  1 
■Ion,  at  tho  moment  of  arriTal  at  the  inn, 
rlT«a  at  tho  Inn ;  and  tho  mle  la  in  no  wli 
acqnired  hj  the  guests  snbaeqnently  to  arr 

IkiBM. —  Where,  by  general  notice,  the  guests  < 
loaYO  money  or  artidea  of  ralne  in  their  ro 
safe  keeping  in  the  aafe  at  tho  office,  and  i 
li  made  at  the  office  by  a  gneat,  which  ii 
aafe,  kept  to  recelTO  the  Taloablea  of  gni 
other  motlTO  or  reason  shown  for  the  tra 
deposit  made  by  the  gneat  and  received  t 
said  general  notice,  and  to  enable  the  innk 
and  aecuHty  to  the  property  which  ia  roq 
Uw. 

ImrKUBPia  iNauan  of  Gubots'  PBOFBrrr.! — 1 
liable  as  an  Insurer  of  the  goods  of  his  gu 

▲MOnCT    AND    KlWD    OF    PnOFKBTT     INMKBBPIR 

innkeeper  gSTO  notice  to  his  guests  to  de 
without  any  limlta  specified,  for  safe  keepi 
wise  be  responsible  therefor,  and  accordinj 
amount  of  money  and  gold  duat,  which  ha 
by  the  innkeeper  and  put  in  the  naual  ph 
ables  for  safe  keeping;  in  such  a  caae  it  h 
the  property  has  been  stolen,  to  object  as  1 
orty  so  deposited,  for  the  purpose  of  defea 
Talue. 

Worn  WHAT  Pbopsbtt  akd  wHoan  Acts  In 
responsibility  of  the  Innkeeper  eztenda  ti 
and  to  all  the  moyable  goods  and  chattel 
are  placed  within  the  Inn,  and  la  therefor 
orty  of  his  guest  occurring  within  the  Inn, 
of  God  or  the  public  enemy,  or  the  neglect 

Judgment  in   Gold  Coin  for  Monbt    Lost 
posited  with  an  innkeeper  his  money,   c< 
under  the  Specific  Contract  Act  to   roco 
gold  coin  only. 


Appeal  from  the  District  Court, 
City  and  County  of  San  Francisco. 
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The  defendant  was  sued  as  an  innkeeper  to  recover  for  the 
38  of  one  hundred  and  sixty-eight  ounces  of  gold  d^ast,  the 
operty  of  the  plaintiff;   fifteen  hundred  dollars,  gold  coin, 

the  time  of  loss  the  property  of  the  plaintiff's  assignor, 
bert  Walker;  and  two  hundred  and  twenty-seven  and  a 
f  ounces  of  gold  dust,  at  the  time  of  loss  llie  joint  prop- 
f  of  the  plaintiff's  assignors  Michael  Lynn  and  Duncan 
^Kinnon. 
In  his  complaint  the  plaintiff 

^Complains  of  Bobert  B,  Woodward,  defendant,  and  for 
Luse  of  action  alleges:  That  the  said  defendant,  before  and 
t  the  times  hereinafter  mentioned,  was,  and  from  thence 
titherto  hath  been,  and  still  is,  an  innkeeper;  and  as  such 
jukkeeper,  the  said  defe^dant  hath,  for  and  during  all  that 
tame,  kept  and  doth  still  keep,  a  certain  public  inn  for  the 
reception,  lodging  and  entertainment  of  travelers  —  that  is 
to  say,  a  certain  inn  commonly  called  and  known  by  the 
name  and  sign  of  the  *What  Cheer  House/  in  the  City  and 
County  of  San  Francisco,  and  State  of  California. 

"And  plaintiff  avers  that  said  defendant,  so  being  such 
iinkeeper,  the  said  plaintiff,  on  the  first  day  of  November, 
L  D.^  1865,  put  up,  and  was  then  and  there  received  into 
be  said  inn  as  a  traveler,  by  the  said  defendant,  and  then 
nd  there  brought  into  the  said  inn  a  certain  purse  or  pack- 
ge  containing  one  hundred  and  sixty-eight  ounces  of  gold 
ust  —  the  property  of  the  plaintiff,  of  the  value  of  twenty- 
X  92-100  dollars  per  ounce,  amounting  to  the  sum  of  four 
lousand  five  hundred  and  twenty-three  7-100  dollars  lawful 
oney  of  the  Ifnited  States.  Plaintiff  avers  that  defendant 
ive  him  notice,  upon  or  shortly  after  his  arrival  in  said 
)U8e,.  that  he  would  not  be  responsible,  as  such  innkeeper 
sai-d  house,  for  any  money  or  articles  of  value  that  would 
>  left  by  his  guests  in  their  own  rooms;  but  that  all  the 
oney  and  valuables  should  be  deposited  in  the  safe  at  the 
See  in  said  house  for  safe  keeping.  And  said  plaintiff  was 
f    the    defendant   particularly    requested   not   to   leave   his 
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money  or  valiiableB  in  his  room  in  u 
that  he  did  oomply  with  said  notice  { 
he  was  a  gaeat  at  said  hotel,  to  wit 
day  of  November,  A.  J).  1866,  he  di 
W.  Baker,  the  elerk  and  servant  of  i 
thereunto  lawfully  authorised  by  the 
hundred  and  six^-ei^^t  ounces  of  go 
valued  as  aforesaid,  to  be  put  in  the 
house,  and  there  kept  by  him  until 
same.  Plaintiff  avers  diat  said  pur 
dust  aforesaid  was  then  and  there  1 
anVs  said  clerk  and  servant,  and  pla 
defendant,  and  in  his  custody  and 
since  been  returned  to  the  plaintiff; 
tiff  during  all  that  time,  abided  as 
Plaintiff  avers  that  prior  to  the  con 
he  did  demand  from  said  defendan 
said  purse  or  package  containing  saic 
eig^t  ounces  of  gold  dust,  valued 
defendant  neglects  and  refuses  to  i 
Plaintiff  avers  that  defendant,  so  b 
aforesaid,  not  regarding  his  duty  as 
keep  the  said  purse  or  package  of 
brought  into  and  so  being  in  the  sa 
said  safe  as  aforesaid,  safely  and  wi 
but,  on  the  contrary  thereof,  the  sai 
vants  so  negligently  and  carelessly 
tiiemselves  in  that  bdialf,  that  aftc 
plaintiff  so  abided  in  said  inn,  as 
about  the  twelfth  day  of  Novembe 
purse  or  package  of  gold  dust  afores 
the  mere  careless  negligence  and  de 
ant  and  his  servants  in  that  behalf, 
taken  and  carried  away  by  some  ] 
said  plaintiff  as  yet  unknown^  and  1 
whol](y  loat  to  said  plaintiff.'' 
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'he  €x>I^pIaiIlt  eontains  similar  averments  in^  respect  to 
plaintiff's  grantors  and  tl^eir  said  proper^,  and  tliat 
'  right  md  title,  to  said  property^  and  their  ri^ts  of 
II  to  recover  for  its  loss,  had  l^een  dijdy  assigned  to  the 
ti^  ior  valuable  consideration^  befoiTO  the  oomtnence- 
o£  tJie  aotion^ 
le  defendant  in  his  answv  4eiMes: 

That,  at  the  time  or  times  mentioned  in  the  first  ooimt 
AaintiflTs  ooipaplaint,  or  whije  plaintiff  vfSA  stopping  ati 
What  Cheer  House^  this  defendant  was  an  innkeeper, 
kept  a  public  inn  f pr  the  reception^  lodging  and  enter-^ 
xment  of  travellers;  he  (<lefei¥}ant)  adqiits  that  he  was, 
ring  all  the  time  mentioned  in  plaintiff's  opmplaint> 
)  ovmer  of  the  building  known  and  desi^ated  -as  the 
Vhat  Cheer  Houea'  ♦  ♦  ♦  ♦  ♦,  On  ^he  con- 
ury,  this  defendant  avers  that,  at  the  time  and  ,  times, 
entioned  in  the  first  count  of  plaintiff's  xsomplaint  and 
lilst  plaintiff  stepped  at  said  What*  Cheer  House  as  a 
Jger,  het  conducted  and  carried  on  said  What  Cheer  House 

a.  lodging  bouse  (but  not  as  an  inn)  for  the  aoooramoda- 
n  of  lodgers,  whether  travellers  or  otherwise;  that,  within 

same  building  where  said  lodging  house  was  carried  on 
defendant  was,  at  the  time  and  times  in  the  first  count  of 
m tiff's  complaint  mentioned,  and  whilst  plaintiff  stopped 
said  lodging  Jjouse,  a  restaurant  or  saloon,  where  people 
[d,  on  application  to  the  proprietors  thereof,  be  furnished 
i  food  and  drink,  excepting  intoxicating  liquors,  wines, 
y  beer  or  cider.  That  said  restaurant  or  saloon  .was  con*- 
ted,   managed   and   carried   on  jointly  by  this  defendant 

Charles  Quast  and  Charles  J.  Woodward,  and  for  their 
ual  and  joint  benefit;  that  persons  lodging  at  said  What 
er  House  were  under  no  obligations,  express  or  implied, 
)TOCure  their  food  or  drink,  or  both,  at  said  restaurant  or 
on.  That  the  said  lodging  house  was  not  connected 
li  said  reetaurant,  nor  managed  or  controlled  by  the 
vol-  xxxin.— ae 
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same  proprietors.  That  defendant  i 
and  times  mentioned  in  plaintiff' 
plaintiff  stopped  at  said  lodging  hot] 
persons  who  lodged  at  said  What 
nor  did  he  make  any  contract,  ezp 
out  to  plaintiff  that  he  would  su 
drink)  or  anj  other  thing  than  a  n 
fort  and  convenience  as  a  lodger. 

""That  said  'What  Cheer  Eooi 
l&nes  mentioned  in  the  first  couni 
and  whilst  plaintiff  stopped  thereat 
follows,  to  wit:  persons  stopping  tl 
a  room  and  lodging,  were  required 
lodging  in  advance,  and  persons  i 
whether  lodging  at  said  What  Chi 
wtiere,  or  whether  travellers  or  i 
oonnty,  were  required  to  pay  (bj 
restaurant)  for  each  meal  as  wai 
in  which  such  lodging  house  and 

•  ;  . .    .  ducted  as  aforesaid  wto  weU  knov 

and   times  mentioned   in  the  first 

^  !    <;'t  plaint  and  during  all  the  time  plai 

-**'»  ♦  -  Cheer  House. 

"This  defendant  denies,  that  vi 

^^^■^  plaintiff,  on  the  first  day  of  Nover 

'  ,.4,j.*!H  put  up  or  was  received  into  said 

*  What    Cheer   House/    as    a    tra 
;  ,  defendant  avers  the  fact  to  be  tl 

f  '  (  ^  November,   1865,   and   at  the   tin 

'  1  t'jjj  count  of  plaintiff's  complaint,  sai 

]  ,  .     ,  .  said  What  Cheer  House  as  a  lodger, 

^  Defendant  denies,  upon   and 
tion  and  belief,  that  at  the  time 
a  lodger  he  was  a  traveller;  defen 
tiff,  at  the  time  or  times  averred 
tiff's  complaint,  brought  into  the 
one   hundred   and  sixty-eight    ouj 
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ibt  said  plaintiff  at  said  time,  to  wit:  November  lltKy  1805, 
broDght  in  aaid  lodging  house  a  purse  or  package  A^hidi  he 
laid  contained  gold  dust;  that  on   a   subsequent  day,   and 
after  the  same   was  lost,    bA    hereinafter   averred,   plaintiff 
asserted  and  claimed  that  said  purse  or  package  contained 
one  hundred  and  sixty  (160)  ounces  of  gold  dust;  that  the 
trne   and   actual   contents    of    said    purse   or    package    are 
unknown  to  defendant;  and  he  denies,  upon,  and  according 
to  hb  information  and  belief,  that  said  purse  or  package 
contained  one  hundred  and  sixty-eight  ounces  of  gold  dust,  or 
any  number  of  ounces  exceeding  one  hundred  and  twenty 
(120)  or  thereabouts;  denies,  and  it  is  not  true,  that  the  gold 
dust  mentioned  in  the  first  count  of  plaintiff's  complaint,  or 
the  contents  of  said  purse  or  package,  was  of  the  value  of 
($26  92-100)  twenty-six  92-100  dollars  per  ounce,  or  that  the 
aame  was  worth  any  greater  sum   than  fifteen  (15)  dollars 
per  ounce;  denies  that  the  contents  of  said  purse  were  of 
the  value  of  four  thousand  five  hundred  and   twenty-three 
MOO  dollars  ($4,628  1-100),  or  of  any  greater  value  than 
^bteen  hundred  dollars  ($1,800) ;  denies,  and  it  is  not  true, 
tkt  this  defendant  at  any  time  gave  to  plaintiff  or  caused  to 
be  given  to  him  the  notice  averred  in  the  first  count  of  plaint- 
iff's complaint,  or  a  notice  that  he  would  not  be  responsible 
as  innkeeper  in  said  house,  or  any  notice  as  innkeeper.    De- 
fendant denies  that    he   (defendant)    requested  plaintiff   as 
averred  in  the  first  count  of  plaintiff's  complaint-    Denies 
tbat  defendant  or  his  servants  at  any  time  particularly  or  in 
*flj  manner  requested  plaintiff  not  to  leave  his  money  or  valu- 
ables in  his  room  in  said  alleged  inn  or  in  said  'What  Cheer 
House,'  or  in  any  manner  notified  plaintiff,  or  held  himself 
out  to  plaintiff  as  an  innkeeper. 

*'  This  defendant  avers  that,  at  the  several  times  aforesaid, 
in  conspicuous  places  in  said  house,  were  posted  up  printed 
notices  or  cards,  copies  of  which  are  hereto  annexed,  marked 
*  A '  and  '  B '  respectively. 

**  That  by  means  of  said  printed  cards,  and  in  no  other 
manner,  did  this  defendant  give  notice  to  plaintiff,  or  make 
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any  request  of  the  purport^  or  to  8 

notice  or  request  averred  in  the  first 

plaint     That  said  notioet  or  cards 

tpicuoufl  places  in  said  What  CHieer  '. 

the  time  mentioned  in  plaintiff's  oomp 

''This   defendant   admits,  that  bi 

about  the  eleventh  day  of  Novemb* 

clerk  and  servant  of  this  def endant, 

purse  or  package,  which,  he  assert 

but  what  amount  of  gold  dust  wa£ 

what  was  the  value  thereof,  def endai 

to  state;  and  he  denies,  upon  and  c 

»    UiU  tion  and  belief,  that  the  same  eonta 

rs  •  dred  and  twenty  (120)  ounces  oi  gol 

*^^\  and  according  to  his  information  anc 

\  ).v:>»  of  said  purse  or  package  exceeded  ii 

!  'law  dollars  ($1,800)  lawful  money  of  1 

this  defendant  admits  and  avers  the 

<  '  "  -  and  the  contents,  was,  without  bei 

tents  thereof  ascertained,  deposited  1 

fendant  in  the  safe  mentioned  in  pla 

I  I     ;.'  an  iron  and  burglar  proof  safe,  kno 

\  it  \.'.n  land's'  safe, 

''Denies,  and  it  is  not  true,  thai 
I A  { ')i<^  agreed  to  keep  said  package  safely, 

plaiutiff  when  thereafter  demanded, 
that  the  only  undertaking  or  agreeme 
concerning  said  package,  was  to  the  e 
deposit  the  same  in  the  safe,  and  w 
of  the  same  as  men  of  ordinary  ] 


4 


,f^ 
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f  •  '  the  same. 
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*^  This  defendant  admits,  that  th* 
tents  have  not  been  restored  to  plai: 
that  on  the  morning  of  the  thirt 
1865,  at  or  about  three  o'clock  i) 
package  or  purse  mentioned  in  the 
complamt,   then   being  in  said   saJ 
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nov^^<i     therefrom,   and    being  subject  to  plaintiffs  order, 
\  eeticL  safe  being  then  securely  locked,  and  the  key  thereof 
tb^      pocket  of  the  clerk  of   defendant,   and   said   bouse 
g    gfuarded  by  two  honest,  reliable  and  competpnt  men, 
rjt  z     said   clerk  and  a  watchman;  said  safe  then  being  in 
jU    lighted  room,  to  wit;  in  the  office  of  said  *  What  Cheer 
LS^,^      ^^    "with  gas;  the  said  clerk  of  this  defendant,  in 
rga    ^^  ^^^  guarding  said  safe  and  its  contents  (including 
^  pvB.T'^^  or  package  mentioned  in  the  first  count  of  plain- 
f^    coxnplaint),    was    feloniously  knocked   down,    rendered 
^ggt^^Vble  by  said  evil  disposed  persons  to  defendant  unknown, 
Ve  Vey   of  said  safe  taken  from  his  pocket  by  violence,  and 
g2^\4  aaf e  feloniously  opened  and  robbed  by  said  evil  disposed 
persons,   who  then   and   there  feloniously   stole  and  carried 
away  from  said  What  Cheer  House,  and  to  some  place  to 
the  defendant  unknown,  of  the  contents  of  said  safe,  about 
thirty  thousand  dollars  ($30,000)  in  value,  including  the  said 
purse  or  package  so   averred  to  have  been  deposited  therein 
by  plaintiff,  and  including  money  belonging  to  defendant  m 
part;  that  said  robbery  and  theft  was  without  the  fault,  con- 
nivance, carelessness   or  negligence  of  this  defendant,  or  of 
any  of  his  servants  employed  in  or  connected  with  the  *  What 
Cheer  House.'     That,   immediately  upon  said  robbery  being 
discovered,  the  fact  was  notified  to  the  police  department  of 
said  city;  large  rewards  for  the  recovery  of  said  money  so 
stolen  has  been  and  was  offered  and  advertised  by  defendant, 
and  defendant  and  the  police  of  said  city  and  county  have 
iMed  the  utmost  diligence  to  recover  th^  said  purse  or  package, 
and  the  other  contents  of  said  safe,  so  atokn  as  aforesaid,  but 
have  been  utterly  unable  so  to  do.    That,  by  means  of  and  in 
coBseqiience  of  said  robbery  and  theft,  defendant  has  bfeen 
^aWe  to,  and  he  avers  and  insists  he  is  thereby  discharged  frott 
all  oWigation  to,  return  said  purse  or  package  and  its  contents, 
^'.fy  ^^^  thereof,  to  plaintiff. 

.  ^^^  defendant  denies,  upon  and  according  to  his  informa- 
tion ancj  i^]ief  that  during  all  or  any  of  the  time  men- 
tioned  i^  ^g  £j^|.  ^^j^^  ^£  plaintiff's  complaint,  or  at  any 
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time,  plaintiff  remaiixed  or  abided  ai 

Cheer  House/  or  in  any  manner  therd 

**  Defendant  denies  that  lie  neglec 

aaid  package  or  purse  or  its  conteD 

contents  to  plaintiff;  avers  that  at  th 

averred  in  the  first  count  of  plaintiff^ 

ant)  had  not  the  said  purse  and  conteo 

alleged  contents,  in  his  possession  oi 

k'  on  the  contrary,  the  same  had  been  fel 

before  averred* 

I    *  '^ Defendant  denies^  and.it  is  not 

in  any  manner  disregarded  his  duty 

t :  »^*^  lodging  house  keeper,  or  in  any  mann< 

'  ^\  ing  said  package  or  purse,  or  the 

^  H,i,.«  Denies,  and  it  is  not  true,  that  he  c 

•  Hr"'  them,  negligently  or  carelessly,  disb 

*  **•*''  properly  conducted  or  behaved  them 
ike  said  purse  or  package,  or  its  conten 
denies,  and  it  is  not  true,  that  said  pi 
lost  or  carried  or  taken  away  througl 
lessness  or  negligence,  or  def  ault,  of 
his  servants  or  employfis.'^ 


K'i«« 


The  answer  contains  similar  a\ 
respect  to  each  of  plaintiff's  assignor 
as  follows: 


*•  EXHIBIT 

(•MMitloBed  IB  foTCColni 
'  '  '  '  "  SPaCIAL  NOT! 

;  j  ;  !  I^  ^Tha  ptoprietcv  will  not  hold  hi 

thing  lost  from  the  roomai 


ct  1867.]         TunasBfros  v.  Woodwasdi  667 

^'Deposit  yow  moiiej  and  valuables  in  the  safe   at  the 


WHAT 

CHBBB 
VftOlC 

HOU8B. 

• 

VO  11  A. 

IC 

a 

TO  4  r. 

M. 

Uxm  ywr  iMggage  ehecked  in  the  Baggage  Boonu 

Be  pairticalar  to  lock  and  bolt  your  door^  and  eztingoish 
r  ligbt  before  retiring  to  bed. 

( Beds  not  resenred,  unless  paid  for  before  10  a.  ic 
« YfhBX  Cheer  House^  San  Francisco. 

"IL    B.    WOODWABD, 

^  Proprietor.** 
**  EXHIBIT  B. 

C**  Mentioned  la  foregolniT  Answer.) 
*SULB8     AND     BBOULATIOMB 
••or  sua 

^^HAT  Chxxb  Houasi^ 

•"San  Franelseow  CaL 

^  1.  Gentlemen  will  please  register  their  names  on  arrival, 
I  make  known  how  they  wish  to  room,  whether  by  the  day 
week,  and  pay  nr  advaitck. 
'  2.  Gentlemen  wishing  to  retain  any  particular  bed  or  room, 

rwpiefited  to  apply  before  10  o'clock  a.  u.,  otherwise. they 
not  consider  them  as  engaged. 

^  8.  Guests  are  particularly  requested  not  to  leave  money 
articles  of  value  in  their  rooms,  as  the  prop:rietor  will  uot 
1  himself  responsible  for  any  loss  that  may  ^ccur. 

4.  Money  and  valuables  ahould  be  deposited  in  the  safe 
he  office  for  safe  keeping. 
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^6.  HaTe  jout   baggage,   etc.|   < 
Roonu 

^  Cast^ff  doUiizig  will  not  be  all( 
the  rooms. 

^'7.  Guests  are  requested  to  avc 
spitting  on  the  earpets,  smoking,  Ijin 
boots  on,  or  defacing  the  walls  by 
nailSy  or  moving  fumitore. 

**  8.  Gentlemen  will  please  extii 
going  to  bed. 

"  9.  Reading  in  bed  positively  pri 

^  10.  All  persons  finding  money 
lost  in  the  house,  will  deliver  the 
bookkeeper,   to  be   reserved  till   c 
owner. 

"  11.  Any  remissness  or  imperti 
\  ]^(,.  servants  should  be  reported  to  the  pi 

*f  12.  This  house  will  be  kept  opei 

*'  The  Boarding  Department  is  c 
plan,  at  reduced  rates. 


ft?' 


TKRMS  IN  THIS 

^  Lodging  per  day,  — .cts.    Lodgi 
^  Shower  Baths  1 


t  .  On  tlie  trial  there  was  evidence 

'  '  *  '  plaintiff  and  his  three  companions 

|li'^  Lynn,   and   Duncan   McKinnon,    v 

!  t  •  ;  but  had  been  mining  at  the  Caribo 

bia.  They  left  the  mines  with  tl 
the  result  of  their  labors,  and  star 
in  Canada  West  They  came  to  I 
and  arrived  on  the  first  day  of  I? 
business  here  at  all.  It  was  a  con 
them  the  opportunity  of  travelling 
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las  Franciaeo,  and  from  the  latter  place  to  New  YorL  They 
nmediatelj  went  to  the  hotel  called  the  "What  Cheer 
[onse,''  of  which  the  defendant  wae  proprietor,  and  very 
ortly  afterwarda  engaged  passage  by  the  Nicaragua  route 
New  'York,  on  the  steamship  America,  which  sailed  on 
a  13th  of  ITovenlber^  1866,  and  expected  and  intended  to 
ibark  cm  her. 

Walker  had  fifteen  hundred  dollars  in  gold  coin,  and  the 
hers  had  their  respective  bags  of  gold  dust,  the  amounts 
jing  the  same  that  are  particularly  stated  in  the  complaint. 
"^e  coin  and  gold  dust  were  placed  in  charge  of  the  hotel, 
jiA  p^t  by  th^  clerk  in  a  safe  kept  for  that  purpose,  pur- 
(uant  to  the  various  notices,  rules  and  regulations  posted  up 
LB  the  public  places  around  the  hotel  and  in  the  rooms  of  the 
guests.  A  register  of  deposits  was  kept  in  the  house  by  the 
bookkeeper,  and  the  names  of  the  depositors  were  entered 
in  it,  with  a  description  of  the  articles,  and  date  set  opposite. 
This  had  been  the  custom  of  the  house  for  years. 

In  the  case  of  the  plaintiff  and  his  companions  these  for- 
TDaVitiea  were  observed,  and  all  the  proper  entries  made  in 
the  register,  and  the  clerks  of  the  house  were  perfectly  informed 
rhat  these  were  gold  dust  and  coin,  and  memorandums  to 
hat  effect  were  made  in  the  raster.  The  defendant  did  not 
ive  at  the  hotel,  but  exercised  a  general  supervision  over 
t  and  chiefly  depended  on  his  agents  and  employes  at  the 
ouse. 

That  the  rule  and  custom  generally  observed  at  the  What 
hear  House  at  the  times  the  plaintiff  and  his  assignors 
opped  there,  x^a^  that  persons  stopping  ther^  and  who  applied 
►r  rooms  and  lodging,  were  required  to  pay  for  such  room 
id  lodging  in  advance,  and  persons  eating  at  the  restaurant, 
vhich  was  kept  in  the  basement  of  the  building,  and  managed 
id  coaiducted  by  and  for  the  benefit  of  defendant,  Charles 
uast,  and  Charles  J.  Woodward,  but  in  the  name  of  the 
jfendant,)  whether  lodging  at  the  What  Cheer  House  or  not, 
ere  required  to  pay  for  each  meal  as  it  was  eaten.     This 


f 
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rule  at  the  restaurant  was  not  inflexib 
enforced  as  to  the  plaintifF,  who  sett 
meals  eaten  by  him  and  his  assigno; 
What  Cheer  House  by  general  bill 

On  the  13th  of  November,  1865, 
safe  of  the  What  Cheer  House,  in  ^ 
plaintiff  and  his  assignors  were  dep 
and  their  property  stolen  and  carried 
.  *^,,  Ji  treasure  was  deposited  in  a  safe  k 

■  '.-  '  • '  McFarland  Safe,'*     At  the  time  of 

•1  ft  '^l  '  *  ;  tion  lock  was  not  turned  oUb    Other 

^^  ^  1    '  necessary   precautions   seemed  to  ha 

^^  t:4Mii*  safety  of   the  treasure  contained  in 

*'*';,  the  plaintiff's  money  was  not  brouj 

Cheer  House  on  his  first  arrival,  but 
»•**"  deposited,  several  days  after,  in  the 

already  been  deposited. 

The  three  others  assigned  their  i 
j.J  *  '  ^^'"  brought  this  action  against  the  defen 

^  .  ,  .  the  amount  of  the  lossi. 

Other  portions  of  the  evidence  gi 
in  the  opinion  of  the  Court 

The  Court  gave   the  foUovnng 
plaintiff's  part,  to  the  giving  of  w 
ri^Ti  'i^  time  duly  excepted,  to  wit: 


"1.  If  the  defendant,  Woodwar< 
in  the  evidence,  kept  open  for  tib 
ment  of  the  travelling  public,  th 
Cheer  House,'  and  there  furnished  ^ 
ordinarily  required  whilst  upon  thei: 
***  I  f  T4.  •  ^^d  subject  to  all  their  liabilities. 


«i 


^IL    An  inn  is  a  public  hou 
open  for  the  reception  and  aooonu 
its   character  is   not  changed    by 
lodgings  to  be  paid  for  in  advance, 
ordered* 
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IZI*  A  person  who  makes  it  his  business  to  entertain  trav- 
9  ^Lnd  passengerSy  and  provide  lodgings  and  necessaries  for 
y  xfi  A  common  innkeeper,  whether  he  requires  payment  in 
lo^^    or  at  the  time  of  furnishing  articles,  or  afterwards. 

[V^^  If  the  defendant  held  himself  out  to  the  public  as  a 
^Q^  -v^lio,  at  the  What  Cheer  House,  entertained  passengers 
^ctv^ellere,  and  provided  them  with  lodgings  and  meals, 
^^  ^^e-ponsible  as  an  innkeeper,  no  matter  what  private  con- 
^  \xe  may  have  had  with  others  to  assist  him  in  conducting 
0ie  part  or  parts  of  the  entertainment  prepared  for  his  guests. 

u^.  If  the  plaintiff,  and  those  whose  claims  he  holds  by 
B^ignxnent,  were  travellers  and  transient  persons,  and  were 
received  by  the  defendant  at  the  '  What  Cheer  House,'  as  an 
innkeeper,  the  plaintiff  and  his  assignors  became  the  guests  of 
the  defendant,  and  the  latter  became  responsible  for  the  safety 
of  all  their  property  committed  to  defendant's  care,  whilst 
his  guests,  and  defendant  can  only  exempt  himself  firom  liabil- 
ity by  showing  that  the  loss  was  by  the  act  of  God  or  the  public 
enemy,  or  the  neglect  and  fraud  of  the  owner  or  owners  of  the 
property  lost 

VII.  If  the  defendant  was  an  innkeeper,  and  the  plain- 
tiff and  his  assignors  were  guests  of  defendant,  and  travellers 
and  transient  persons,  and  as  such  committed  their  property 
and  funds  to  the  custody  of  the  defendant  and  his  agents,  to  be 
placed  in  a  safe,  according  to  the  defendant's  rules  and  reg- 
ulations posted  up  in  the  What  Cheer  House,  the  defendant 
cannot  excuse  himself  from  restoring  to  the  plaintiflE  such  prop- 
^y  and  funds,  by  showing  that  the  safe  was  robbed  by  un- 
known persons,  either  within  or  without  the  house, 

"7^1.  The  Hability  of  innkeepers  is  not  limited  merely 
^  ^^  Peirsonal  baggage  of  guests,  or  merely  funds  sufficient 
for  travelljjjg  expenses  to  their  destination,  but  it  extends  to 
»U  article  of  the  guest  which  the  innkeeper  receive^  in  his 

!iistody 


^t  bis  inn. 


i 
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"IX.  An  hmke^per's  liability  is  : 
Hiiat  he  is  not  paid  a  separate  buhi 
goods  or  money  of  his  guests.  The  coi 
terf-ining  his  guests  covers  the  prop 
t^dy  of  the  goods  is  secured  by  the  p 
keeper  to  entertain  his  guests*'' 

The  Court  was  requested  by  the  d 

lowing  instructions,  which  were  severe 

with  the  reason  for  such  refusal    To 

I  ..  :  ant  at  the  time  duly  excepted,  to  wit: 

.  fs',1..  "4th.  The  defendant  insists  that 

•I*"  which  the  law  implies  was  entered 

I  l^ll !',  Walker,  Lynn  and  McKinnon,  respe( 

^  ittit'-*  the  times  tiiey  respectively  delivered  t 

containing  gold  dust,  and  the  llfteen 
;  >  ..S'  to  the  defendant,  was  a  bare,  naked  1 

for  the  nse  of  the  bailor,  which  in  lav 
inaists  that,  as  such  a  bailee,  he  (def 
,  j  .  *  "  for  a  common  neglect  to  take  care  of 

i  ^,|  ;J,  was  lost  or  stolen  without  gross  negl^ 

his  servants),  the  plaintiff  cannot  rec 

J  »'<  ''^  ["Not  given.    It  does  not  purpoi 

ment  of  what  the  law  is,  but  mere" 
it  is.] 

"  5th.  Deposit  is  a  bailment  of  pi 
bailor,  without  recompense  to  be  pai< 

•  I  {  l;i  by  the  bailee. 

["  Not  given.  It  is  thought  to  be  i 
of  law,  not  applicable  to  the  case.] 

"  7th.  The  defendant  might  can 
building,  known  as  *  The  What  < 
house,  and  in  another  part  an  eatin 
rant,  if  the  two  were  conducted  s 
lodging  house  was  conducted   and 
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ibere  are  public  stables  of  others  ] 
make  it  his  business  to  provide  ne< 
horses.] 

**18th.    That  if  the  jury  find  froi 

restaurant  or  eating  saloon,  kept    in 

building  known  as  the  'What  Cheer 

and  carried  on  from  October  81st  to 

sive,  by  Charles  Quast,  Charles  Wo< 

J  *>  jointly  and  for  thmr  joint  benefit,  pr 

.    ,  remainder  of  the  establishment  know 

House  was  conducted  by  defendant  a 

profit  and  advantage^  Aen  no  person 

.  \ .  vivt^  Cheer  House,  whether  a  traveller  or  i 

.  rftsi-  oily,  had  a  rig^t  to  demand  that  he 

^.,,  or  drink  at   such  restauranti  and    tl 

t  ^4f"!!  determines  whether  or  not  such  house 

'  •***'"■  [*'  Not  given.    Thought  not  correct 

and  if  correct,  calculated  to  mislead.] 

"  14th,   If  the  jury  believe  from  th< 
and  his  assignors,  at  the  time  they  r 
'  '  ,  ,1,  the  derk  of  the  defendant  the  gold  < 

•  j     ;  1 .  which  a  recovery  is  sought,  knew  that 

^'*  "'^  keep  a  table  for  furnishing  persons 

Cheer  House  with  meat  and  drink,  a 
charge  to  plaintiff  and  his  assignors 
t4  )>''*^  the  week,  but  left  the  plaintiff  and  1 

themselves  with  food,  meat  and  drin 
house,  restaurant,  or  saloon  they  sa^ 
.  >  '  I  ••  and  his  assignon,  at  the  time  they 

I  II  l.i  delivery  of  the  gold  dust  and  coin  f 

^         .  sought,    to    the  clerk    of  defendant, 

knowledge  that  if  they  ate  at  any 
What  Cheer  Restaurant  no  charge  w 
them  by  defendant^  other  than  for  1 
room  and  bed  occupied  by  them  resj 
should  eat  at  the  What  Cheer  House 
be  and  were  required  to  pay  to  the  \ 
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E'A^t  fojr  Buch  mealy  when  eaten,  and  before  leaving  the  res- 
auraot  ^  then  it  cannot  be  said  that  plaintiff  or  hie  assi^orsi 
o  actiixg  with  such  knowledge^  delivered  such  gold  dust  and 
oin  to  defendant  in  the  character  of  an  innkeeper,  nor 
id  defendant  receive  the  same  in  the  character  of  an  inn- 
eeper. 

[^'l^o^  given,  for  the  same  reaeon  as  the  last] 

''l^t^h*  An  inn  is  a  honse  where  the  traveller  is  fumished 
nth  ^^v-^rything  which  he  has  occasion  for  whilst  on  his  way- 
[f  JOXJL  l>elieve  defendant  did  not  keep  snch  a  house  at  the 
[ime  tlie  gold  dust  and  coin  mentioned  in  the  complaint  was 
delWex-^d  to  defendant,  then  plaintiff  cannot  recover  in  this 

g0t^O1k« 

**lBtli.  K  the  jury  believes  that  defendant  was  not  in  fact 
flSi  innlceeper,  i.  e.  a  person  who  makes  it  his  business  to  enter- 
tain travellers  and  passengers  and  provide  lodgings  and  necea- 
eariea  for  them,  his  having  held  himself  out  as  snch  (if  the 
jury  belive  he  did  so  hold  himself  out)  constitutes  no  basis  on 
which  plaintiff  can  recover  in  this  action. 

^^th.  If  the  jury  believe  from  the  evidence  that  the  moneys 
«i^^  gold  dust  in  the  complaint  mentioned  were  feloniously 
taken  hy  force  and  robbery,  and  such  robbery  was  com-  ' 
nutted  by  g  person  who  was  not  a  servant  or  employ^  nor 
«  gijeet  in  the  What  Cheer  House,  and  was  without  the 
tfoxmivance  of  defendant,  his  servants  or  guests,  and  without 
***?  *^^ligence  of  defendant,  his  servants  or  guests,  then  the 
defendant  ia  not  liable,  and  your  verdict  should  be  for  de- 
fendatit* 

^8tK  If  you  find  that  defendant  nor  his  servants  were 
'^^^  S^'iilty  of  any  negligence  in  taking  care  of  the  moneys  or 
golu  dust  mentioned  in  the  complaint,  and  the  same  was 
taken  feloniously  by  a  robber,  and  by  force,  againpt  the  con- 
^^  ^Hd  will  of  defendant  and  his  servants,  you  should  find 
f^'  d^endant. 

I^  determining  the  question  of  negligence   you    Bhoiild 
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conJBider  tbe  following  facts  and  cir 
the  evidence: 

•1.  Were  the  serviints  employed 
tJctilarly  the  watchman  and  clerk  in  < 
House,  the  office  and  safe,  at  the  tii 
(if  yon  believe  the  same  was  robbe 
competent  I 

"2.  Was  the  clerk  knocked  down 
of  the  safe  in  his  pocket,  and  was  it 
pocket ! 

•  '  :»  '  "3.  Was  the  room  in  which  the  sa 

,  1..4MU.  of  a  frequented  public  street  in  this  < 

nU'  '  ing  in  the  street?  Was  such  room  \^ 

such  public  street  lighted  by  gas?    ^ 


,»*ti  M  or  in  which  defendant  was  jointly  int 

safe  in  which  the  money  and  gold  d\ 
plaint  was  kept  ?  Were  the  moneys  d 
kept  in  a  safe  ? 

"4.  Did  defendant  keep  a  clerk 
the  house  and  the  safe  which  contair 
dust  described  in  the  complaint?    \ 
•<  *'*  ♦  •'  at  the  time  the  safe  was  robbed?    Cc 

vented  the  robbery  ? 

^y,,,,#!K^  "J 9th.  If  the  jury  believe  from  t 

time  plaintiff  and  his  assignors  stop 
House,  and  at  the  time  the  money  ai 
was  stolen,  if  the  same  was  stolen,  tl 

i  tj  }  j.  lodging  house  by  defendant,  and  that 

a  bar,  nor  undertake  to  furnish  fcKo 
persons  stopping  at  the  house,  and  tli 
saloon  then  conducted  in  the  base 
'Wliat  Cheer  House*  was  conducts 
Quast,  Charles  Woodward,  and  defe 
custom  of  defendant  was  to  charge  p 
and  bed,  or  a  bed,  at  said  lodging 
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^^ni  suoh  perBons  ni^tly  or  weekly  for  lodging,  without 
©ferenoo  to  the  time  the  person  stayed  in  the  house,  and 
hat  eixetom  was  followed  with  reference  to  plaintiff  and  bis 
ssignc>jrsy  and  the  custom  of  the  proprietors  of  the  said 
jstanirax^t  or  salocm  was  to  eharge  and  collect  pay  of  the 
ersons^  eating  there  by  the  meal,  then  the  defendant  was 
jt  ail.  innkeeper,  and  his  liability  for  the  euistody  and  care 
I  th»  xnoneys  and.  ^d  dust  mentioned  in  plaintiff's  conl- 
laint  i.8  not  governed  by  the  rules  applicable  to  innkeepers^ 
ut  b^  ^^^as  only  required  to  take  such  care  of  the  moneys  and 
pld  dvkst;  mentioned  in  plaintiff's  complaint  as  men  in  the  exei^ 
jise  of  ordinary  prudence  would  take  of  siniilar  money  and 
property  belonging  to  themselves ;  and  if  the  jury  believed  de*^ 
fendaxiti  and  his  servants  took  such  carej  and  the  safe  was 
xobbedL,  and  the  moiWys  and  gpld  dust  in  qn^  »ioii  stolen  and 
Tobbed  ivithout  the  fault  or  negligent  of  defendant  or  hjs 
servants^  plaintiff  cannot  recover. 

**  23d.  One  taking  lodgers  to  lodge  and  diet  in  his  ho^se^  and 
letting  atables  for  their  horses,  is  not  an  innjceeper. 

[**  ^ot  given.  Not  relevant  to  the  case.] 

**24th.  Tt  defendant  required  payment  for  lodging  nightly, 
or  weekly,  he  was  a  lodging  house  keeper;  if  plaintiff  and  his 
assignors  assented  to  sudi  requirement,  and  make  a  special 
agreement  in  pursuance  thereof/' 

-5th.  la  a  boarding  or  lodging  house,  the  guest  is  under 
an  express. contract,  at  a  certain  rate,  for  a  certain  period  of 
tirne;  b\it  in  an  inn  there  is  no  express  engagement;  the  guest, 
being  on  his  way,  is  entertained  from  day  to  day,  according  to 
hi9^'>"^inc8s,  upon  an  implied  contract 

^^th.  If  ^}^0  jury  find  plaintiff  and  his  nssicpiors  could 
only  stay  as  long  as  they  respectively  paid  in  advance  for 
lod^rinij^  and  could  only  eat  one  meal  at  the  restaurant  without 
r«y'"?r,  and  could  not  eat  a  second  meal  without  paying  for  the 
f\  r^t,  til  oxi  tlio  What  Cheer  House  was  not  an  inn. 

^^th.  That  if  the  jury  believe  plaintiff  Pinkerton  deposited 
168   o\i^(»gg^   ^j,   any  other  quantity  of  gold   dust   with  the 

^^«^  2CXXIII.— 8T 
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def  endanty  or,  what  ia  the  aame  thii 
at  the  What  Cheer  Houaei  the  av 
money  for  trayelling  ezpenaea;  an^ 
innkeepers  are  not  applicable  to  ami 
ant's  liability  or  duty  in  respeot  to 
eueh  gold  dnat 

''  29th.  That  if  the  jury  believe  1 
MeEinnon,  or  either  of  ^em,  depoe 
other  quantily  of  gold  dnat^  with  def 
What  Cheer  Honae^  the  same  was  n< 
j  ^^ ,  travelling  expenses,  and  the  roles 

;  .1"  are  not  applioable^  and  do  not  reg! 

or  duly  in  zeapect  to  the  keeping 
dnst 

^  80th.  That  the  nle  of  law  app 
whether  defendant  waa  or  was  nc 
defendant  waa  bound  to  take  aucb 
aame  aa  men  in  the  exercise  of  o 
>  'i*'^^'  take  of  the  same  species  of  property 

that  defendant  kept  the  said  gold  < 
such  care  thereof  aa  men  of  con 
would  have  taken  thereof,  and  the 
the  fault  or  negligence  of  defend] 
guests  abiding  in  his  house,  but  b; 
iiAW'^^'^  mitted  by  some  person  or  persons  < 

house,'  plaintiff  cannot  recover  the  v 
part  thereof, 

"  Slst  That  if  the  jury  believe  th 
contributed  to  the  loss  of  the  gold  du 
been  deposited  with  defendant,  by 
t  '  '  ^  negligence,  he  cannot  recover  the  valu 

>  •       *  part  thereof.    That  in  determining  1 

for  the  jury  to  inquire,  could  the  i 
posited  said  gold  dust  in  a  bank,  or  i 
at  San  Francisco;  if  he  could,  was  1 
not  having  done  sol 

["Not  given.    First  part  good— 1 


t-A'-ff'^^ 
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**  S2<L  That  if  the  jury  believe  that  I-yiiTi  and  McTCihtioti, 
r  ei their  of  them,  contributed  to  the  loss  of  the  gold  dust, 
T  tbeud,  alleged  to  have  been  deposited  i^ith  defendant,  by 
eir  A^gligence  or  careleeeness,  or  the  negligence  or  care- 
ssnesGi     of  either  of  them,  plaintiff  cannot  recover  the  value 

siicta  gqld  dust,  or  any  part  thereof;  that  in  determining 
at  qi^^stion,  it  is  pr<^er  for  the  jury  to  inquire,  could  the 
id  "Lyrua.  and  McKinnon  have  deposited  said  gold  dust  in  a 
ink,  or*  in  tlje  United  States  Mint  at  San  Francisco;  if 
lev  coxild,  were  they  guilty  of  negligence  in  not  having  done 
)i 

["TSTol;  ^ven,  for  the  same  reason  as  the  last.] 

«*83d.  That,  if  the  jury  believe  that  plaintiff  and  Lynn 
0id  M.oI5innon  were  induced  to  deposit  the  gold  dust  which 
they  did  deposit  with  defendant,  and  Robert  Walker  was 
induced  to  deposit  the  $1,600  which  he  deposited  with 
defendant,  in  consequence  of  and  in  pursuance  of  the 
printed  notices  posted  in  the  *  What  Cheer  House,*  copies 
of  which  notices  are  annexed  to  defendant's  ansrwer,  and 
mado  BTich  deposit  under  the  provisions  of  said  notices, 
Buch  deposit  or  deposits  created  a  special  contract  between 
plaintiff  and  defendant,  and  Lynn  and  McKinnon  and  defend- 
ant, and  Walker  and  defendant,  and  the  liability  of  defendant 
created  thereby  was  to  take  such  care  thereof  as  men  in  the 
exercise  of  common,  ordinary  prudence  would  have  taken  of 
the  same;  and  if  defendant  and  his  servants  did  take  suci 
care  thereof,  and  the  same  was  stolen  by  robbery  and  force, 
^  1^  ^^fendant,  by  the  exercise  of  common,  ordinary  care 
could  not  have  prevented,  then  plaintiff  cannot  recover  the  value 
^«3     gold  dust  and  coin, 

A^'  That  if  the  jury  believe  the  money  alleged  to  have 
been  deposited  by  Robert  Walker,  in  the  complaint  named  and 
claimed  to  have  been  ($1,500)  fifteen  hundred  dollars,  gold 
com,  o^  j^y  p^j^  thereof,  was  not  provided  by  Walker  for 
travellii^g  expenses,  plaintiff  cannot  recover  for  the  part  thereof 
not^ provided  for  travelling  expenses. 

86th^    That  if  the  jury  believe  that  any  portion  of  the 
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money  alleged  to  have  been  depo8ite< 
provided  for  use  as  travelling  expenses 
plaintiff  cannot  recover  for  such  portL 
that  defendant  took  audi  care  thereof 
of  common^  ordinary  prudence  would  I 
and  the  same  was  feloniously  stolen  by  r 
ordinary  pmdence  oould  not  have  gui 
is  not  entitled  to  recover  for  such  portio 


"  37th-     Even   if  the  jury  should 

that  the  What  Cheer  House  mentioned 

an    inn,   and   was  kept   by   the  defei 

J   5^,^^,  the  several  times  mentioned  in  the  o 

.  ^i\:  plaintiff   and    his    assignor,    Robert 

1^'"  them  a  guest  at  said  inn  on  the  first  ( 

,  .,+p.  I  and  continued  to  be  such  guests  at  sa 

i  lat*''^'  the  13th  day  of  November,  1865,  sti 

•  lieve  from  the  evidence  that  the  $1,! 


by  the  s^id  Robert  Walker  at  said  ^ 

the   168  ounces  of  gold  dust  deposi 

said  house,  were  so  deposited  by  the  s^ 

i  i  .!*  7:  Walker,   respectively,  only  on    the   1 

^  *■»  *  -•*  1865,   and  not  before  that  time,    ai 

several  days  had  elapsed  from  the  tin 

•  ^*  ^  *  and  said  Walker  first  became  guesti 
,;:i,!.r!Nk,^                            not  necessarily  follow  that  the   defc 

.     I'  an  innkeeper  for  the  loss  of  the  said 

,  .     ,  the  said  168  ounces  of  gold  dust.   If  1 

.  '  '  '  *"  evidence   that  said  $1,600  gold   coii 

■!TI:i'  of  gold   dust  were  deposited    as    an 

♦  '  .  that  the  said  defendant  and  his  ser 

reasonable    and   ordinary   diligence 
gold  dust  and  gold  coin,  and  that  tl 
bery    effected    from    without    the    1 
connivance   or  fault  of  the   defend  a 
servant  or  employe  of  his,  and  the  j 
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z^t  a^  to  said  $1,500  .gold  odin  asid  said  )68  omioes  o|  gold 
ust  af oaresaid.  .   . 

t'^JTcrt'  given*    thought  to  be  likely  U>  mislead.] 

"3^t3:i.  Even  though  the  jury  may  believe  from  the  evi- 
jnce  tilia^t  the  What  Cheer  House  mejationed  in  the  com-, 
aint  "w^as  an^  inn^  and.  was  kept  by  the  defendant  as  such 
n  at  tJhe  several  times  mentioned  ixjt  the  complaint,  and 
Lat  tlx^  plaintiff  and  his  assignors, .  in  the  complaint  men- 
oned»  "'w^ere  guests,  and  that  eadai  of  them  :wa[^  a  guest  at 
lid  irx"ix  on  the  first  day  of  Noven^ber,  1865,  and  continued 
3  be  axxoh  guests  until  and  including  the  13th  day  of  Novem- 
,eT,  IBB 5,  and  that  at  the  time  or  times  when  the  said  plain- 
iff  and.  his  said  assignors,  respectively,  became  guests  at 
Baid  ixxxi,  the  said  plaintiff  and  his  a$signors,  as  such  guests, 
respectively,  delivered  to  and  deposited  with  said  defendant 
thee  said  gold  coin  and  ,^old  dust  mentioned  in  the  complain r, 
and  that  the  said  defendant  received  the  same  in  his  capacity 
as  keeper  of  the  inn  mentioned  in  the  complaint,  neverthe- 
less, if  the  jury  believe,  from  the  evidence,  that  the  siinl 
defendant  did  thereupon,  at  said  inn,  keep  and  guard  and 
preseryo  the  said  coin  and  gold  dust  with  the  utmost  care 
and  diligence  during  the  whole  time  that  the  same  were  on 
deposit  at  said  inn,  and  that  notwithstanding  such  care  and 
diligence  upon  the  part  of  the  said  defendant  and  his  servants 
and  employes,  and  without  fault  upon  his  or  their  part,  or 
Tipon  the  part  of  any  guest  of  his  at  said  inn,  the  said  gold  coin 
and  gold  du»t  was,  on  the  night  of  the  thirteenth  day  of  No- 
vember, 1865,  feloniously  stolen  and  by  force  robbed  from  said 
inn,  and  from  the  custody  of  the  defendant  and  his  guests 
and  servnjjtg  at  said  inn,  by  some  person  or  persons  to  him 
and  them  unknown,  who  entered  said  inn  from  without  for 
™^^  P^^i^^pose  in  the  night  time,  and  effected  said  robbery  by 
Buperioi-  fQji^jQ  and  violence,  overcoming  the  said  agents  and 
servants  ©f  the  defendant,  then  the  jury  should  find  their 
verdict  for  the  defendant 

^^th.  Even  if  the  jury  believe  from  the  evidence  that 
defendant  kept  the  What  Cheer  House  as  an  iim,  at  the  several 
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timefl  when  plaintiff  and  liia  aasignorB  ( 
of  gold  dust  and  coin,  respectiYelyy  to 
and  if  the  jnrj  believe  that  at  aach  timi 
tiff  and  his  assignors  were  guests  at  sucl 
of  the  gold  dust  and  coin  so  delivered 
travelling  expenses  by  such  guests,  the  ( 
as  an  innkeeper  for  such  portion,  but  < 

''•"  out  hire;  if  the  jury  believe  he  did 

W  *  I  not  intend  to  charge  any  compensation 

i  dust  and  coin,  and  if  he  and  his  servant! 

!  i  >  t  <  the  same,  the  defendant  ia  not  lesponsi 

J  *  ;^''  same*'' 

[  ^!i.,  t  The  following  instmctiona  were  prepi 

.  lull's  t  delivered  to  the  juiy  of  its  own  motion, 

the  defendant  at  the  time  duly  excepted 


,-.H««»'l 


t:i;':^  ^Oentlemen  of  the  Jury:    The  plai 

from  the  defendant  the  value  of  395i 

: ':  and  $1,500  in  gold  coin,  alleged  to  hi 

fendant's  hands  as  an  innkeeper  by 
while  guests  at  his  inn,  a  few  days  pr< 
of  November  last,  and  while  they  w 
their  way  from  the  British  possessioni 
to  their  home  in  Canada.  Plaintiff  ei 
etc.,  claimed  by  himself,  as  for  that 
have  assigned  their  several  demands  tc 
made  about  the  bona  fides  of  the  : 
Defendant,  among  other  things,  claim 
innkeeper;  that  the  yaluables  in  quel 
him  through  his  employes,  not  for  hi: 
matter  of  accommodation  to  plaint 
claims  he  represents;  that  the  same  w 
him  for  that  purpose  provided,  and  c 
while  so  in  his  custody  and  guarded, 
night  of  the  12th  of  November,  was 


.  lUTl-tv^^' 

■    .1    '    t    •'- 

'■\\'y.ii. 

:.•,'• 
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lo    contents   stolen^    including   plaintiff's    treasure,    without 
iO  fauli;  or  negligence  of  himself  or  his  Eervants. 

^-An.  ©arly  inquiry  hy  you  will  be  to  determine  from  the 
ooffl  "^bether  or  not  defendant,  at  the  time  alleged,  was  an 
rikceE>^ar,  The  Court  understandsj  and  so  charges  you, 
at  am.  inn,  aa  known  to  the  lawi,  and  defined  in  this  class  of 
tiona^  is  a  public  place  of  entertainment  for  all  travellers 
\xo  clxoose  to  visit  it.  It  is  dieting ighed  from  a  private 
dgins  or  boarding  house  mainly  in  this:  that  the  keeper 
I  the  l&tter  is  at  liberty  to  choc^e  his  guests,  while  the  inn- 
eeper  is  obliged  to  entertain  and  furnish  all  travellers  of 
;ood  conduct  and  means  of  payment,  everything  which  they 
lave  occasion  for  as  such  travellers,  whilst  on  their  way,  A 
[lOUse  \>ccoiies  an  inn  by  the  mere  custom  of  receiving  per- 
sons tpfiTisiently  as  guests,  without  a  definite  agreemont  as 
lo  time.  But  a  mere  restaurant  or  place  of  eating  is  not 
one.  It  is  immaterial,  in  determining  whether  one  w^s  an 
innkeeper  at  any  given  time,  to  inquire  in  what  way,  as  to 
the  particular  agencies  employed  by  hira  to  accomplish  it, 
the  desired  entertainment  to  the  traveller,  whether  in  part 
or  m  'whole,  was  furnished.  Such  agencies  or  means  are 
unimportant  A  material  fact  to  determine,  in  any  given 
case,  18  whether  the  alleged  innkeeper  professed  to  supp iv 
the  travelling  public  at  his  public  house  with  what  travelloi?? 
have  necessary  occasion  for;  and,  if  it  be  foimd  that  he  did, 
and,  further,  that  he  entertained  travellers  for  hire,  it  is 
entirely  without  importance  to  know  wliorher  the  lodging 
department  was  conducted  by  one  set  of  the  innkooper'g 
geryanta,  and  the  provisions  made  by  him  for  the  traveller's 
eating  ^-,.g  through  a  restaurant  in  the  same  building,  wherein 
the  ^^nitl5g^gj,>g  actual  interest  was  only  that  of  a  partner. 
Busmesa  arrangements  of  the  innkeeper,  as  to  the  mode  of 
s^PP^y,  are  neither  of  the  concern  of  the  traveller  nor  do 
th^y  in  any  way  affect  the  legal  relations  between  the  inn- 
keeper and  hiB  travelling  guest,  either  as  to  their  reciprocfil 
obligationB  or  liabilities  while  that  relation  la?^ta. 

®tould  you  find  that  the  defendant  waa^  at  the  time 
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allegedy  an  innkeeper  witliin  the  meai 
defined  to  you  by  the  Court,  and  you 
plaintiff  and  his  assignors  were  tra^ 
defendant  as  such  innkeeper,  and  tl 
assignors,  while  at  defendant's  inn  aj 
guests,  placed  in  charge  of  defendant, 
and  employes  by  him  thereto  author 
valuables  for  safe  keeping  during  the 
.■  *M  as  alleged  in  complaint,  and  the  same 

charge,  were  lost  by  theft  or  robbery, 

•  '  or  negligence  .of  plaintiff,  his  assignor 

or  that  of  the  public  enemy,  then,   s 

•  iftiiu  defendant,  as  an  innkeeper,  is  held  to 
ri-'  ^  there-^or,  on  grounds  of  public  utility 
l{|jj,,i  vocation.     In   such   case  he  is  holden 

» .»+i'"!  keeping  of  tbe  property  of  his  travellii 

» ii***^'*'  is  that  of  an  insurer,  and  as  such   ir 

delivered  to  him,  he  is  liable  for  loss 
to  it  while  in  his  possession,  excep 
damage  is  occasioned  by  the  act  of 
enemy,  or  through  the  fault  of  the  owne 

**  The  principle  of  public  utility  wh 
salutary  rule  of  the  law,  touching  an 
his  travelling  guests,  is  supported  by 
has  been  early  and  often  expressed  bi 
and,  it  is  thought,  has  commended  its 
just  and  enlightened,  on  all  ocoasi<»is  w 

^^If  he  be  not  held  to  this  sttict  ru 
would  be  in  his  power  to  combine  w 
tend  a  robbery,  or  some  other  accide 
bility  of  remedy  to  the  party  inju 
combination  could  be  effected  in  such 
H?  would  render  discovery  practically 
added,  *  the  law  will  not  expose  him  to 
^gain,  it  has  been  forcibly  said,  'tha 
be  lost  or  injured  by  the  grossest  negli 
or  his  servanta^or  stolen  by  thmi,  or 
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nib  ihmaaif  the  owner  would  be  unable  to  prore  either  of  these 
luses  of  loss.' 

^  Tbese  considerations  are  the  basis  of  the  law  ^vhich  ohtains 
I  the  l>e8t  adjudged  cases  aa  to  tlie  liability  of  innkeepers; 
ey  a:ir^  confusedly  those  on  which  the  liability  of  oommon 
rrierfir  xreats;  ehu  if  salutary  as  to  common  carriers,  they  are 
uallijr  80  as  to  innkeepers.  ^  Carriers  and  innkeepera  are  un* 
sr  1^5«al  obli*>^utions  —  the  former  to  accept  property  offered 
ir  tra:nspori.uion,  the  latter  such  travelling  guests  aa  present 
lemsel^v^es,  with  their  goods;  and  they  are  entitled  to  demand 
teaso^ii  able  compensation^  and  they  have  a  lien  on  the  prop- 
rty  tli^Tefor.  The  carrier  may  demand  recoropense  com- 
oensaxa.te  'with  his  extraordinary  liability;  soj  too,  may  the 
iBiikeepoT.  Indeed^  they  stand  alike  in  all  substantial  points  of 
dnty,  oV>ligationa  and  rights,  as  well  public  as  private,"  Unless 
we  are  a.t  liberty  to  make  a  distinction  in  favor  of  innkeepers 
-wb^^^  dearly  impngna  a  principle  conceded  by  all  to  properly 
apply  to  common  carriers,  innkeepers  cannot  be  relieved  from 
il'e  rule  which  holds  ihem  liable  as  insurers,  with  the  excep- 
tions previously  stated,  against  loss  and  damage  to  the  goods 
of  their  travelling  guests,  occurring  when  in  their  possession, 

"®  further  charge  jou,  that  if  you  believe,  from  the  evi- 
dence, that  the  defendant,  at  the  time  alleged  in  the  complaint, 
^iras  the  keeper  of  an  inn,  and  as  such,  and  as  a  part  of  his 
busmeds  as  aa  innkeeperj  had  been  and  was  in  the  habit  of 
receiving  moneys,  gold  duet,  or  other  valuable  packn^s  from 
his  gUQBts  for  safe  keeping,  and  for  such  guests'  accommoda- 
ty^T*,  and  kept  a  book  for  the  registry  thereof,  and  that  plain- 
till  and  Jig  asasignors,  as  travelling  guests  of  defendant,  de- 
livered ^i  ^^^  -y^^^  ^^  tlig  (,]gj,|-  (jf  defen<1ant  having  charge  of 
sucn  Valuables  and  registry,  money  and  gold  dust,  or  either 
of  tnenx,  f^^  ^^{^  keeping,  and  the  same  has  been  lost  \\hil<> 
BO  m  the  custody  of  defendant,  which  loss  was  not  caused  by 
the  act  of  Qod  nor  by  that  of  the  public  enemy,  nor  by  that  of 
•  ^^'^u^  or  his  assignors,  then  defendant,  as  such  iimkeeper, 
18  liable  fgy  ^g  actual  value  of  what  was  so  loat^ 
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"  Should  you  find  that  the  defen^lant 
at  the  time  charged,  and  that  he  receiv 
assi^mors'  coin  and  dust  for  safe  keepix^ 
ceived  or  to  be  reoeiyed  therefoTi  then 
fendant  was  <mly  bound  to  use  such  cai 
thereof  as  a  prudent  man,  under  sim: 
reasonably  expected  to  employ  in  the  pi 
property. 

"  Should  you  find  that  defendant  was 
that  the  alleged  valuables  were  left  witt 
and  thai,  the  same  were  lost  through  no 
himself  or  servants,  then  defendant  is  n 
**  Should  you  find  for  plaintiff,  then,  i 
.  f0\    •  of  the  gold  dust  alleged  to  have  been  lost 

•g  '^  ','  in  your  calculations  to  recognize  any  n 

*  ^p!,|«  value  between  gold  and  silver,  as  disti 

nAii-'  i'  States  legal  tender  notes,  since,  in  law, 

the  equivalent  of  the  dollar  of  the  other. 

A  verdict  and  judgment  were  render 

I  plaintiff  for  ten  thousand  seven  hundre 

1  j  : .  4  ^  lars.    By  the  terms  of  the  judgment  the 

Hii  !  r-^  dollars,  being  a  portion  of  said  judgm 

in  gold  coin  only. 

'  »''  "^  The  defendant  moved  for  a  new  t 

'   ^  .,^^  among  many  others,  that  the  verdict  w 

and  that  the  verdict  and  evidence  wer 

Court  erred  in  giving  to  the  jury  the 

.,'{,.  given,  and  erred  in  refusing  tp  give  to  1 

asked  for  by  the  defendant 

The  motion  was  denied^  and  from 
same^  and  from  the  judgment^  the  def c 
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Paiterson,  Wallace  di  Stow,  for  Appenant. 


The  i  83X168  raised  by  the  pleadings 

First Was  defendant  an  innkeeper! 

Secox3.<l  — Waa  plaintiff  or  either  of  his  assignors  a  ^est  at 
inn  l£:ept  by  defendant  at  the  time  of  the  deposit  and  loss  i 

Xhir<i Did  defendant  receive  said  gold  dust  and  coin  in 

B  chfitx-acter  of  innkeeper,  or  as  a  bailee  without  hire? 
FouxrtiL  — Was  the  same  lost  by  a  forcible  robbery,  without 
^tklt,  c^a.irele88ne88|  or  connivance  of  defendant,  his  servants  or 
aestat 

Jiitli If  defendant  is  liable  at  all,  is  he  liable  for  the 

^We  value  of  said  property  ($10,787  20-100)  t 

I.  THe  defendant  insists  that  "What  Cfheer  House '•kept 
\yy  him,  ^as  not,  in  November,  1865,  at  the  time  plaintiff  and 
tiis  assignors  put  up  there,  an  inn  in  the  common  law  definition 
of  the  term,  and  hence  the  liability  of  an  innkeeper  with  refer- 
ence to   said  property  did  not  attach  to  him. 

**An  innkeeper  is  one  who  holds  himself  out  to  the  public 
BB  e^^gaged  in  the  business  of  keeping  a  house  for  the  lodging 
and  ^niertainment  of  travellerB  and  passengers,  their  horses  and 
attendants,  for  reasonable  compensation/'  (Eowth  v.  Frank- 
Jin,  20  Texas,  801 ;  Thompson  v.  Lacy,  3  Barnwell  &  Alderson, 
283.)  Story  on  Bailments,  Sec.  476,  uses  the  same  language, 
[Uting  Bacon's  Abridgments,  Inns  and  Innkeepers. 

^^t  the  keeper  of  a  mere  coffee  house  is  not  deemed  an 
innkeeper,  (Story  on  B.,  Sec.  476,  citing  Doe  v.  Lanniruj,  4 
Canap.  ^7.)  A  lodging  house  keeper  is  not  an  innkeeper. 
(Stoiy  Oil  B.,  Sec  476;  Bell's  Comm.  469.)  "One  taking 
lodgers  to  lodge  and  diet  in  his  house,  and  letting  stables  for 
their  horses,  is  not  an  innkeeper."  {Parkhwrst  v.  Foster,  1 
Salkeld,  388  J  Carpenter  v.  Taylor,  1  Hilton,  K  T.,  193;  3 
'^  ^-  Smith,  149;  Jacob's  Law  Die,  452;  12  Mod.  255; 
Carter  v,  Bohhs,  12  Oooley,  Mich.  64.)  Assuming  the  cases 
^  ^^perder  v,  Taylor,  8  R  D.  Smith,  149,  and  12  Mod. 
^56,  to  \^  ii^^^  defendant  requested  the  Court  to  give   the 
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jury  the  seventh,  eighth,  ninth  and 
uere  refused. 

What  lien,  we  aek,  had  defenda^ 
baggage  or  valuables  for  the  food 
rant,  and  what  lien  had  the  pro] 
loflging  plaintiffs?  "It  has  always 
all  the  goods  for  whose  safe  keeping 
has  a  lien  for  the  keeping  of  his  gues 
Hill,  485.) 

In  Kisten  y,  Hildcbrand,  9  B.  ] 
*And  certainly  a  man  professing 
boarding  house,  or  a  licensed  coffee 
also  entertain  travellers,  liable  to  1 
keeper  is  liable  to  his  travelling  gi 
should  have  submitted  to  the  jury 
^''''  j,  mere- boarder,"  etc    If  Mr.  Chief 

'  '*"  last  case^  correctly  expounded  the  d: 

keeper  and  a  boarding  or  lodging  hous 
should  have  submitted  to  the  jury 
fourteenth^  fifteenth,  and  sixteenth  i 
defozulanti 


li.  Was  plaintiff  (and  his  assigno 

\'i  \  '  -  at  an  inn  kept  by  defendant  at  ^e 

loss  ? 

I  ;  'w''  An  innkeeper  cannot  make  any  t< 

his  guest.  (6  Term  R.  17;  Cole  v.  ( 
The  guest  must  be  a  traveller.  (1  R 
254;  Rex  y.  LuelHn,  12  Mod.  445; 
Barb.  451;  Bacon's  Ah.,  Inns,  0,  6 

J.,  j  j  Sfllkeld,  383-388.) 

'  '  One  entertainment  on  a  special  eoni 

is  not  a  guest  of  the  inn,  but  a  boar 
477.)  Plaintiff  lodged  and  occwpie< 
Cheer  House '^  under  a  special  contr 
per  week,  without  any  obligation,  e> 
in  the  "What  Cheer  Ecstaurant,"  c 
two   doUajnk    If  ho  elected  to  eat 
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St  ant  lie  called  for  a  dish  enumerated  on  the  bill  of  faro 
entered  into  the  following  special  contractt  The  pro- 
etors  of  thp  resta\i^a»ti  undertook  to  funiish  any  such 
h  at  "tlie  price  fixed  thereon,  and  the  plaintiff  agreed  to 
r  per-  -terras  of  the  bill.  Nothing  can  be  plainer  than  that 
intiflF  ^^^as  not  entertained  as  a  traveller  guest  from  cfay  to 
r  upo:KL  an.  implied  pontract,  and  furnished  with  everything 
bad  occasioii  for  on  the  way.  Pny,  or  the  right  to 
irge,  is  the  criterion  of  the  innkeeper's  liability.  (26 
r.  38^.)  Could  defendant  have  been  indicteid  as  at  com- 
)n  la-'^v,  for  npt  furnishing  plaintiff  with  meat  $rid  drink 
r  hirn.3elf  and  horse?  If  not,  he  'was  not  an  innkeeper, 
e  8u\>mit^  the.  Court  should  have  giveii  to  the  jury  the 
iiieteexitli,  twenty-fourth,  twenty-fifth,  and  twenty-sixth 
jstructions,  as  correct  legal  rules  which  the  jury  should 
aJiO  mto  consideration  in  determining  th^o  question  pre- 
ented  by  the  twenty-seventh  instruction,  and  by  the  first, 
ccond,  third,  ^d  fourth  instructions  given  at  the  request  of 
)laintiflL 

III.  Did  defendant  receive  such  coin  and  gold  diiPt  as  a 
bailee  without  hire,  or  in  the  character  of  innkeeper?  Plaintiff 
trrived  at  the  house  November  1st:  he  did  not  deposit  his  one 
iiindred  and  sixty-eight  ounces  of  gold  dust  until  November 
1th,  in  defendant's  safe. 

Defendant  could  be  a  bailee  without  hire,  independent  of 
he  character  of  an  innkeeper.  (Burgess  v.  Glemmts,  4 
faille  &  Selvvyn,  806;  Howth  v.  Franklin,  20  Tex.  801.) 
lad  plaintiff  regarded  defendant  as  an  innkeeper,  he  would 
ave  made  such  deposit  on  arriving  at  the  house;  whereas*. 
e  only  made  the  deposit  in  defendant's  safe  after  having 
ecome  acquainted  with  the  manner  defendant  received  and 
:ept  deposits,  the  mode  in  which  the  house  was  conducted, 
itc,  and  evidently  because  he  considered  it  a  safe  place  of 
leposit.  There  was  no  necessity  for  making  the  deposit  with 
lefendant;  it  was  made  in  pursuance  of  the  card  posted  about 
the  houa^  (See  Meeker  v.  Brown^  1  CaL  280,  and  cases  there 
cited.) 
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The  thirty-seventli  instruction,  i 
submitted  to  the  jury. 

IV.  Was  the  money,  etc.,  lost  h 
out  faulty  carelessness,  negligence, 
ant,  his  servants  or  guests  t  Tesi 
to  prove  that  the  property,  etc,  wai 
safe,  which  was  locked,  the  key  ii 
the  house  guarded  by  a  night  wat< 
within  three  or  four  feet  of  the  sa 
fifteen  feet^  the  whole  room  visible 
a  public  thoroughfare  much  frequei 
two  men  entering,  knocked  the  cl 
insensible,  rifled  his  pockets  of  tl 
and  oarried  off  its  contents,  amoi 
dollars  and  upwards.  Jones  on 
down  the  liability  of  innkeepers, 
all  cases,  however,  it  is  competent 
the  presumption  of  his  knavery  or  < 
took  ordinary  care^  or  that  die  fc 
loss  or  damage  was  truly  irresistib 
ments,  Sec  472;  Bennett  v.  Miller 
Owen,  6  Blackford,  323;  Jones  oi 
although  a  common  carrier  is  liabl 
by  an  armed  mob,  (not  being  pub 
is  not  (as  it  should  seem)  liable  fo 
Slue,  1  Vent.  190,  238;  Hob.,  Ca 
Cro.  Jac  820;  12  Mod  480.) 

Neither  is  he  liable,  as  it  shoulc 
bery  and  burglary  by  persons  from  ^ 
V.  Clements,  4  Maule  &  Selwyn,  301 
2  Kent's  Cora.,  Sees.  40,  593,  8 ;  D( 
Com.  L.  165;  Metcdlf  v.  Hess,  14 
Blackford,  323;  Merritt  v.  Claghor 
23  Vt  177.) 

The  plaintiff  contended  that  c 
keeper  was  an  insurer  of  the  gooc 
tice  Bedfieldy  in  an  able  review  c 
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]  modem,  held  defendant  not  liable,  and  demonstrated  that 
h  was  the  English  rule. 

[n  Chtimberlain  r.  Masterson,  26  Ala.,  Mr.  Justice  Gold- 
raite:  **The  law  held  the  innkeeper  responsible  to  travellers 
o  became  his  guests  for  all  losses  infra  hospiiium  in  every 
je,  unless  he  proves  that  it  was  not  owing  to  any  default  in 
n  or  his  servants/'  {Calye's  Case,  8  CJoke,  82.) 
In  Kisten  v.  HUdelrand,  9  B.  Monroe,  74:  "  But  he  is  not 
He  if  the  loss  be  occasioned  by  external  force  op  robbery  '* 
sirhere  property  committed  to  the  custody  of  an  innkeeper  by 
3  guest  18  lost,  the  presumption  is  that  the  innkeeper  is  liable 
p  it,  but  he  can  relieve  himself  from  that  liability  by  showing 
at  he  has  used  extreme  diligence/'  {Howth  v.  Franklin, 
)  Texas,   798.) 

Mr.  Justice  Kedfield,  in  McDanieU  ▼.  Rohinean,  26  Vt  836, 
t  of  the  same  opinicm* 

In  Laird  v.  Eichold,  10  Indiana:  **  The  case  of  Dawson  ▼. 
%amey,  48  Eng.  Coin.  Law,  164;  9  B,  Monroe,  72;  14  Illinois, 
29 ;  26  Vt  816,  were  held  to  establish  the  doctrine  that  an 
unkeepep  is  only  prima  facie  liable  for  loss,  and  that  he  may 
xculpate  himself  by  proof  that  the  loss  did  not  happen  through 
ny  neglect  or  fault  on  his  part^  op  that  of  his  servants^  fop 
^hom  he  is  responsible. 

V.  If  defendant  be  held  liable  at  all,  he  is  not  liable  fop  the 
rhole  value  of  the  property. 

The  question  is  important,  not  only  to  defendant,  on  account 
f  the  large  amount  involved,  but  to  the  travelling  public,  fop 
ie  necessary  result  must  be,  if  respondent's  theory  be  adopted, 
tiat  the  business  of  hotel  keeping  must  be  abandoned  by  men  of 
ecuniary  reeponsibility,  to  be  conducted  solely  by  bankrupts, 
windlers  and  vagabonds. 

The  plaintiff  evidently  had  not  provided  the  dust  lop  trav** 
lling  expenses. 

WilJcins  y.  Earle,  Superior  Court  of  New  York,  American 
l-aw  Raster,  October,  1866,  is  an  able  review  of  the  author- 
ties.  Confined  the  guests'  recovery  to  an  amount  equal  to 
reasonable   travelling   expenses.     {Bendetson    v.   French,  46 
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Barboar.)  We  extract  a  few  of  the 
ing  the  property  for  which,  the  lai 
ooming  within  tiie  term  baggage,  and 
vided  for  ordinary  travelling  exp^isc 
18  Wend.:  Not  liable  for  Coifs  pist< 
do.  11th  Md.  449,  460.)  Taylor  y. 
Only  for  mcmey  intended  to  defray 
expenses  of  the  traveller,  $353.54. 
Brown,  9  Wend.  119.)  Wiles  v.  Cottl 
219:  £15  waa  provided  for  travelli 
being  carried  by  the  traveller  to  < 
recovery  limited  to  £15.  The  last  t 
the  proposition  that  if  the  Court  s 
keeper's  liability  is  that  of  a  commo 
mnst  be  applied  to  each.  Hawkins  v 
Not  liable  for  merchandise  or  sam] 
Drew,  16  Wend.  457:  Or  boxes  of  ; 
D.  Smith,  49;  2  Bosworth,  687;  4  Be 
The  twenty-eigfathj  twenty-ninth,  thii 
thirty-sixth  instructions  should  have 
jury. 

VL  The  Court  erred  in  renderi 
thousand  five  hundred  dollars  of  i 
coin.  The  verdict  said  nothing  abou 
not  on  contract,  but  casa  (See  2  < 
668,  and  Notes.)  Hence,  the  Specii 
application,  and  the  measure  of  d< 
lawful  money. 

VII.  The  verdict  was  excessive. 
Pinkerton  had  168  ounces  dust,  value 

$24  (the  highest) 

Lynn    and    McKinnon   brought   from 

ounces,  from  which  they  took  14 

213|  ounces ......•*., 

And  Walker  had  coin  ••••••••. 
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w-aa     *»^^  <Wiicted  from  the  verdict^  d^wB    that  the  vierdict 


^wGTMtx^  '-^iVe   for  ODUB  Jimidred  apd  thirty-one  doUari  and 

i  Boa    •'^^  l^ad  no  right  to  add  intOTest)  {Iceman  v.  Ormnell, 
^'  02S^y  m^t  even  from  the  txino  o|  the  qgtmmen^fBpent  of 
°^^^^    ^Richmond  v.  JSronton,  5  Depio,  66.)    , 

^.  Jlf .  W^i2«ow  and  A  P.  OntUndim^  for  Beepondent  / 

An  inn  h^^  ^^^  judiciously  defined  ais  **  a  House  where  tht^ 
'^^  i^  ^®  ^Tarnished  with  everything  which  he  has  occasioTT 
:or  whilst  \:».x>o^  liig  ^^y."  (1  Parsons  on  Ooh.  62a ;  Th&nif> 
ion  ^'^^Zf^  8  Barn.  &  Aid.  288-86;  Story  on  Bafl.  501, 
5ec.  475;  a  IRent's  Com.,  Sec.  40,  p,  6»5.)  There  may  be  a 
jjgtiiievioix  >:>etween  the  liability  of  the  keeper  of  an  inn  and 
y(  B-  ^^  ^^cvardJixg  house.  whi^rA  none  are  '•««^ir^d  but  for  it 

»ei^*^  ^^^^  ana  on  certain  terms;  but  the  house  of  thr* 
Jef^^  ^^  ^^early  was  not  of  the  latter  class.  '' (Wintermkd^  v. 
^^^  ;^1^  ^.^df.^fi.  C,  247;  Taylor  v.  Monnot,  4  Duer,  lit;) 
i5  ^2'>'^  *^®  *^^  guests  of  an  innkeeper,  see  1  Parsons  oii 
yo^'     ^      •        The  length  of  time  a  man  is  at  the  inn  niakes  no 

lO^^^^  \?^ior,  7  Cush.  4170 

"W^     ^l^tie  plaintiff  and  his  assignors  guests  at  defemdant'ft 

_^^^         ^^cJer  the  circumstances  of  this  case  the  authorities 

f^O^   ^f erred  to  fully  demonstrate  the  truth  of  the  affinna- 

•<^'      4V       ^^°^ber  of   authorities   are   cited  by   appellant  t6 

^^^<4  ^y^t  the  guest  must  be  a  traveller.     If  the  plaintiff  and 

^  .       i-^^nds  were  not  travellers  in  the  strictest  sense  of  the 

^^^^»  ^^avellers    are  rarely  to  be  found.     But  it  is  said  that 

'^^ ^t^^  ^^d  conditions  were  imposed  by  the  defendant,   and 

^.-    ^t  ^^  innkeeper  cannot  make  any  terms  or  conditions  with 

5  ^fl    guests.     If    ^ig  be  true,  then  the  terms  and  conditions 


^    simply  void^    and   his   common   law   duty  to  his  guests 
^^jjjftins  with    ^11  his  common  law  liability.     Bnt  there  was 
^   gpecml  contract  between  plaintiff  and  his  assignors  and 

^  VouXXXln._38 
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defendant  A  payment  in  advance 
amount  to  a  special  contraot.  (Se 
on  Con.  627-8.) 

Did  the  defendant  recei-e  the 
bailee  without  hire,  or  in  the  chai 
defendant's  comisel  on  this  point 
as  innkeeper,  on  the  single  proper 
Walker  each  arrived  and  put  u 
House''  on  the  1st  of  November, 
coin  and  dust  until  the  11th  of  N( 
it  is  urged  that  the  treasure  was  i 
What  were  these  travellers,  under  th 
their  property  I  They  were  travellii 
object  of  their  journey.  They  took 
was  the  notice.  (Exhibit  A,  annex< 
Smith,  94,  is  directly  applicable  he 
etseq. 

A  new  trial  will  not  be  granted 
refused  to  give  instructions  which 
given.    (Breckenridge  v.  Anderson, 
ei  ux.  V.  Tanner,  6  Mon.  61;  8  Q 
Where  justice  has  been  done,  a  new 
(See  numerous  cases  cited  in  3  Gra,  < 
also  Merle  v.  Matthews,  26  Cal.  46 
views,  we  submit,  are  conclusive,  i 
seventh    instruction,    but   also   as   1 
refused. 

Was  the  money,  etc.,  lost  by  a  forci 
carelessness,  negligence,  or  connivance 
or  guests?  Under  this  head  the  aj: 
that  the  liability  of  an  innkeeper  d( 
care  which  he  uses,  and  that  if  he  h 
and  diligence  he  is  not  liable. 

But  we  contend  that  the  true  ml 
an  insurer  against  everything  but  tl 
lie  enemy,  or  the  neglect  or  fraud  < 
erty.    The  weight  of  authorities  sup 
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Si     3^j:aine,  4:T8,  mth  an  able  review  of  the  eaaesi;  JUckmond 
\r.     jSmiih,   8     Barn,  &  Crees,  10;  2    Stephen's  Com.  133;   1 
Cliitty  Blacsk-  430,  iii>te;  8ibhly  v.  AWrtck,  33  N.  flamp.  553, 
vvdtli   a  full  i-oTiew  of  the  authorities ;  Mateer  v-  Brown,  1  Cal. 
228— O  ;  Ife^rKrsin^  v,  Wclb,  9  Humi*.  764;  Thiekstons  v.  JSToto- 
cw«i^    8   Blackf .  635 ;  2  Kent's  Oom.  547 ;  Ha^on  v.  Thompearv, 
9   I*iclc  283  5    Berkshire  Woolen  MiUs  ▼.  Proctor,  7  Gush.  427  ; 
Eld^vvrsurds  oxa     IBailmentB,  408 ;  Burgess  v.  Zan<^  4  Man.  k  S. 
30e  ;    2  Dacao'a  Abr.  61 ;  Bedell  y.  Morris,  Yelverton,  162,  note 
by    :E4;etcalf  -     Tammtdt  v.  Packard,  1  Starkie^  249;  Amisiead 
v^.     TVTUie,  e    Xaw  &  E.  849 ;  OrinneU  v.  Cook,  8  Hill,  488  ; 
T^^sjLrvi^  V.  C7€>Zeman,  21  N.  Y.  112  «<  wj,;  Piper  v,  Manny,  21 
Wend.  284r;    C/txfe  v.  Wiggins,  16  Johns.  176;  W<wfc&um«  v. 
T€>n^^,  14    Sarb.  195 ;  McDorudd  v.  Edgerton,  5  Barb.  664 ; 
Cfil^   V.  Libby^  86  Barb.  74;  Ingolsbee  v.  Wood,  36  Barb.  455  ; 
B^€M^l^V  ▼•    Smith,  25  Wend.  642;  Fan  Fyofc  v.  Howard,  14: 
Hlo^wr.    Pr.  ItSl ;  fir^c«  V.  i8'tt;ty<,  42  Barb.  249;  WelU  v.  ^^earrk 
T^CL^t^i^attor^  Co.,  2  K  T.  204-) 

Tlxc  Ac:te  of  the  Legislature  of  New  York,  of  1855,  were 

lxel<i    xiot  to  change  or  affect  the  oommon  law  liability.     {Gile 

V-.    X>£tby  e<  oL,  86  Barb.  70.)     The  new  Civil  Code,  by  David 

X>Ticiley   Field,  Esq.,  and  Judge  Bradford,  reconunends  this 

j^^-yiot;  liability  as  a  part  of  the  new^  code.     (Civ.  Code,  N.  Y., 

38»->     ^1  Parsons  on  Con.  623,  it  is  said:    "  Public  policy 

ix»I>o®^    ^pon    an   innkeeper   a   severe   liability.    The   latter, 

3;x&<3.y     o^  ^ho  whole,  the  prevailing  authorities  make  him  an 

ixj.s'i^^^f'  ^^   the  property  committed  to  his  care  against  every- 

xXxlrxS  *^^*  the  act  of  God  or  the  public  enemy,  or  the  neglect 

ox-     f  ^«^^^  ^f  the  ov^mer  of  the  property.     He  would  then  be 

Xict'bl^  f^r  a  Io3g  occasioned  by  his  own  servants,  or  by  other 

g^j^sts,   by  i*obbery,   or  burglary  from  without  the  house,  or 

fcy    ^'""^to  x^^  ^oh^''      (See  Evlett  v.  Swift,  33  N.  Y.,  6  Tif- 

:£aixy^  572.) 

V.  I«  Jie  defendant  liable  for  the  whole  value  of  the  prop- 

It   18  ^^teiided   by    appellant's  counsel  that  %  gaest  can 
<*iJy   recover.    ^£  ^^   ixuDieepeir  for  a  necessary   amount  of 
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ba^age,  and  a  leasdiable  amount  i 
expenses. 

Buty  as  estaUishing  the  point  < 

lant,  we  eite:    Caylefs  Case,  6  Co. 

BitkmdrOi  r.  Smi{h,  8  Bar.  &  Cra 

Barb.  280,  Sto  88,  N.  T.  672 ;  Sen 

E.  273 ;  Cluie.  v.  Wiggins,  14  John. 

Webd.  288 ;  fif&m;  ▼.  £erry^  81  Mai] 

.|- >!  83  K  Hamp.  668;  Sneider  v.  Oe 

Stmchard,  2  Barn,  ft  AdoL  808 ;  Ep^ 

Tomsan  v.  Hwvre  de  €fraee  Baaik,  ( 

•'  '  .'  also,  Antbon'fi  Law  Student,  66 ;  2  S 

,  .  \ui%i  ▼•  Brotm,  1  OaL  221;  7  Cufih.  420 

itJ'   ;  fli.,  21  N.  T.  112.) 


r»M'-'- 


t  laW'  '**  By  the  Court,  Shomm,  J. : 

'  '***""  The  definiti(Mi  of  an  inn,  given  1 

Thompson  v.  Lacy,  3  B.  &  Aid.  2 

■  »       *  traveler  is  furnished  with  everythii 

..  }     *  ,'  for  while  on  his  way,"  is  comprel 

.4  4u  1>.«'*»  eveiy  description  of  an  inn;  but  f 

the  full  measure  of  this  definition 
i'JtM'^^  ably  would  not  now  be  regarded  & 

•    winrf  or  spirituous  or  malt  liquori 
the  guests.     At  an  inn  of  the  gr* 
tainment  is  furnished  for  the  trave 
the  traveller,  but  it  has  long  since 
»  j.,,..  j  ,  not  essential  to  give  character  to  th 

•^  '  ■  *       ,  Thompson  v.   Lacy^  supra;  2   Kei 

Cases,  notes  to  Coggs  v.  Bemaard; 
Kisten  v.  Hildehramd,  9  B.  Mon.  74.) 
6  Sandf.  247,  an  inn  is  defined  as  a 
ment  for  all  who  choose  to  visit  i 
that  the  "  What  Cheer  House"  ww 
an  inn;  becaase,  as  he  saya,  the  ee 


,J4.."*'»*.^ 


...I 
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net  from  the  lodging  department     It  appeara  tliat  in  the 
isement  of  the  "What  Cheer  House,"  and  connected  witli 

by  a  stairway,  there  was  a  restaurant,  which  was  conducted 
r  the  defendant  and  two  other  persons  jointly^,  and  that  the 
iree  shared  the  profits.  Where  a  person,  by  the  means 
mally  employed  in.  that  business,  holds  himself  out  to  the 
orld  as    an  innkeeper,  and  in  that  capi^)ity  ia  aconstpmed 

receive  travellers  as  his  guests,  and  solicits  a  continuance 
'  their  patronage,  and  a  traveller  iselymg  on  such  repre- 
ntations   goes   to   the  house  to  receive   such   entertainment 

he  has  oocasion  for,  the  relation  of  innkeeper  and  guest  is 
eated,  and  the  innkeeper  caimot  be-  heard  to  aay  that  his 
•of essions  were  false,  and  that  he  was  not  in  fact  an  inn- 
ieper.  The  roles  regulating  the  reepective  rights,  duties 
id  reax>onsibilities  of  innkeeper  and  guest  have  their  origin 
L  considerations  of  public  policy,  and  were  designed  mainly 
)r  the  protection  and  security  of  Cavaliers  and  their  prop- 
rty.  They  would  afEord  the  traveller  but  poor  security  if, 
^fote  venturing  to  intrust  his  propcorty  to  one  who  by  his 
^nts,  cards,  bills,  advertisements,  sign,  and  all  the  means 
)y  which  publicity  and  notoriety  can  be  given  to  his  busi- 
less,  represents  himself  as  an  innkeeper,  he  is  re<|uired  to  in- 
quire of  the  employes  as  to  their  interest  in  the  establishment,* 
>r  take  notice  of  the  agencies  or  means  by  which  the  several 
lepartments  are  conducted.  .  The  same  considerations  of 
public  policy  that  dictated  those  rules  demand  that  the  inn- 
keeper shoidd  be  held  to  the  responiibilifies  which,  by  hi^ 
representations,  he  induiced  his  guest  to  believe  he  would 
BLssume.  We  think  the  juty  weite  fully  warranted  by  the 
evidence  in  finding  that  the  "What  Cheer  House''  was  an  inn, 
ind  that  the  defendant  was  an  innkeeper;  and  the  Court  cor- 
rectly instructed  the  jury  in  respect  to  those  facts. 

IL  Very  little  need  be  said  upon  the  question  whether 
;he  plaintiff  and  his  assignors  were  guests  at  the  defendant's 
jin.  A  traveller  who  enters  an  inn  as  a  guest  does  not 
•eaae.  to  be  a  guest  by  proposing  to  remain  a  .gLven  number 
>f  days,  or  by  ascertaining  the  price  that  will  be  charged  for 
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his  entertainmenty  or  by  paying  in' 
whole  of  the  entertainment^  or  paj 
aion  for,  as  his  wants  are  supplied 
the  innkeeper  may  not  require  pa^ 
the  guest  may  not  pay  in  advance 
'  all  the  time  he  intends  to  remain  as 

can  be  no  doubt  from  the  evidence 

'  *" '  assignors  went  to  the  "What  Cheer 

.5!'"^  W  intended  to  have  left  for  New  York  i 

committed. 

•  •<  •  m.  Did  the  defendant  receive  tl 

I*''     >  bailee  without  hire,  or  in  the  cha 

I  itti*  ^  Maleer  v.  Brown^  1  OaL  221,  it  is 

'  <JJ* ;  ..,  tion  of  fact,  and  the  question  was 

to  the  jury.     Jt  was  shown,  bey< 
.«4i<'  !^  the  gold  dust  was  taken  to  the  ii 

plaintiff  arrived  there  as  a  guest 
would  have  relieved  the  defendan 
innkeeper,  the  question  would  not 
be  submitted  to  the  jury,  for  it  ^ 
that  he  received  it  as  innkeeper  \ 
responsible  in  that  capacity.  That 
innkeeper  may  be  held  responsible 
guest,  placed  under  his  care,  after  1 

KM  ^''^  has  become  a  guest  at  the  inn.     T 

^^  case,  deposited  their  gold  dust  witi 

!V      "^  arrival  at  the  hotel,  and  the  others  — 

'  — made  their  deposits  after  they  h 

days.  No  reason  is  perceived  why 
innkeeper,  for  the  safekeeping  o 
'  should  be  limited  to  such  property  ; 
his  immediate  possession  at  the  moi 
inn.  The  relation  of  innkeeper  i 
springs  the  responsibility,  is  Ihe  sa 
baggage  is  conveyed  to  the  inn  witt 
time;  or  whether  he  then  has  in  hu 
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rocures  the  mxmej^  dothingy  eto.,  that  he  may  need  on  his 

umey. 

The  guests  of  the  house  -were  requested  not  to  leave  money 

articles  of  value  in  their  rooms,  but  to  deposit  the  same 
r  safe  keeping  in  a  safe  at  the  office,  and  there  is  nothing  in 
B   case  to  show  that  the  deposits  were  made  by  the  guests 

received  by  the  innkeeper  for  any  other  reason  or  purpose 
an  in  pursuance  of  such  request,  and  the  better  to  enable 
8  innkeeper  to  give  that  care  and  security  to  the  properly 
iich  are  required  of  him  by  law.    In  Needles  v.  Howard,  1 

D.  Smith,  56,  and  Stanton  v.  Leland,  4  E.  D.  Smith,  94,  the 
aterial  questions  arising  VL'pon  this  point  were  very  fully 
^^?^.  ^^  and  the  conclusion,  reached  was  adverse  to  the 
>8ition  of  the  defendant  The  instruction  requested  by  the 
)f^idaixt  on  this  point  was  liable  to  the  objection  stated  by 
e  Court  as  the  ground  of  its  refusal,  that  it  was  likely  to 
islead  the  jury.  The  kind  of  bailment  denominated  in  the 
^tructioxi  "ordinary  baihnent,"  is  not  defined  or  in  any 
ay  ^^^tingiiished  from  that  bailment  wtbich  arises  when  a 
^       places  his  property  in  the  custody  of  an  innkeeper  in 

Iv'^S^*^  mode. 

^^'  -The  fourth  point  as  stated  by  the  defendant  is,  "  Was 
^  "loj^y^  etc,,  lost  by  a  forcible  robbery,  without  fault, 
®®®^es8,  negligence,  or  connivance  of  defendant,  his 
^*^ts  Qp  guests?"  We  think  the  jury  were  justified  in 
l^erij^g  the  question  in  the  negative,  beoauae  of  the 
'  .  *  of  the  defendant's  clerk  to  turn  on  the  safe  the  com- 
**^^^    lock.      But  under  this  point  counsel  have   diacusBed 

^^ation  whether  an  innkeeper  is  an  insurer  of  the  prop- 
^  ^*    liis  guest,  committed  to  his  care.     The  autlxorities  do 

^S^^e  upon  this  question.  Some  of  the  casea  hold  that 
'  ^^^^eeper  is  not  responsible,  when  the  loss  was  occa- 
^®T  ^y  inevitable  causalty,  by  irresistible  forc^^  by  supe- 
*  ^^>X»,  or  by  robbery  or  burglary,  committed  by  persons 
^■^  '^^thout  the  inn;  and  some  go  even  further  and  hold 
^  .^^  presumption  of  negligence  may  be  rebutted,  by 
Lowin^  that  there  was  ao  n%lij;enoe  in  point  a£   fact  on  his 
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part,  or  that  of  hia  aer^anta.  Bu 
of  authority,  from  the  time  of  tl 
8  Coke,  82,  to  the  preaent  time,  : 
he  is  liable  aa  an  inaurer.  The  rt 
on  Cent  623:  "Public  policy  in 
severe  liability.  The  later,  and 
authorities  make  him  an  insurer 
to  his  care,  against  everything  b' 
public  enemy,  or  the  neglect  or  : 
property.  He  would  then  be  liab 
hia  asm  servants,  by  other  guest 
from  without  the  house,  or  by  ri 
is  carried  to  the  same  extent  in  M( 
We  deem  it  unnecessary  at  this  ti 
of  the  cases,  or  to  recapitulate  tl 
support  of  the  rule,  as  this  has  veir 
V.  Berry,  31  Maine,  478;  Sibley  1 
Hviet  V.  Swift,  42  Barb.  249,  S.  C- 
also,  OrinneU  v.  Cook,  8  Hill,  48 
8  Blackf.  535;  Piper  v.  Manny, 
Thompson,  9  Pick.  280.) 

V.  The  fifth  point  is  that  the  ( 
an  amount  beyond  what  is  suff 
travelling  expenses  of  the  plaintifl 
gold  dust  was  not  money,  any  mo: 
Government  stocks  or  securities;  l 
vertible  into  money  at  San  Franci 
of  this  question  it  may  be  treated 
of  Mateer  v.  Brown  is  opposed  to 
tended  for.  It  would  be  alto^etl 
Court  to  lay  down  any  rules  for  d( 
reasonable  travelling  expenses.  0 
to  make  the  trip  in  the  cheapest  m 
indulge  in  the  most  lavish  expend  i 
to  which  the  party  might  be  8ubj< 
not  be  anticipated;  nor  the  exper 
certain^.    But  if  the  innkeeper  is 
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5Tii>or\rise  tKe   expenditares  of  bw  guest  ihei^  was  aotbing  of 
lisLt^    diaractox-  manifested  here.    The  notice  to  the  gueste  w^a 
Jaat;  the  inirkieieper  would,  not  hold  himself  responsible  for  their 
ixoxiejr   or  articles  of  value  unleee  they  were  deposited  in  the 
safe  at  the  o£&ce.    There  was  no  limit  indicated  as  to  the  amount 
>r-    value  that;  might  be  deposited;  and  it  appears  that  at  the 
;ixn.o    tlie  saf  ^  was  robbed  it  contai?ied  money  and  gold  dust? 
l€iI>oaited  by     guests,  of  about  th0  amount  of  thirty  thonsand 
lollara-     Those  deposits  were  being  made  every  day,  and  eoitrieB 
ihereodf  wero    made  in  a  bo<*  kept  for  that! purpose*     The  evi- 
ioxxoe    Bhows    ^at  the  receipt  and  eptry  of  such  deposits  was. a 
ycLirt   odf  the   regular  and  usual  business  of  the  hotel.    The  plaipi 
^ AS    devised    aatid  carried  on,  no^  only  for  the  innkeeper's  pro- 
^ocrtioEn,  but   to  induce  travellers  to  patronize  the  hotel,  by  offer- 
T^e    *^®™  Si'eater  security  for  their  property.     After  having 
-h-ias    offered,    as  an  innkeeper,  to  take  charge  of  the. money  of 
i.is  gxiests,  and  having  received  it  on  deposit  and  placed  it  where 
j-iaoh    propecrty  was  usually  kept,  he  cannot  avoid  responsibility 
f43X*  iti*  1<»8,  bj  saying  that  the  guest  deposited  too  much  money. 
tt;    i»    '^^^  Wte  to  raise  the  objection  that  the  amount  of  money 
yfff^^L&    larger    than  the  guest  might  need  for  his  reasonable  ex- 
x>^xils^^  after  the  money  deposited  according  to  the  rules  of  the 
lx%xx  ^^^  teeii  stolen,  even  admitting  that  the  objection  would  be 
good  "before  the  deposit  was  made. 

Several  of  the  cases  cited  by  the  defendant  support  the  posi- 
tion.   ^^*  ^e  innkeeper  is  not  responsible  for  everything  that 
-j^e  gy^^^  ^*y  choose  to  bring  to  the  inn ;  but  we  apprehend  that 
Yx^    ^^ould  not  have  been  relieved  of  responsibility  in  any  of 
^Yx4y^^  cases,  h^^  ^^  property  at  his  request  been  cwnmitted  to 
YxiB   0p^*l  care  and  custody.    In  CayWs  Case  it  was  resolved 
t^B^i^   ''  ^^  ^^®  brings  a  bag  or  chest,  etc,  of  evidences  into  the 
j^xttXf  o^  ^'^'^S^tions,  deeds,  or  other  specialties,  and  by  default  of 
tihe  iiiiJ^^^Per  they  are  taken  away,  the  innkeeper  shall  answer 
:£ar    tbem.^*'      rj.^^^  language  of  Mr.  Chancellor  Kent  is  equally 
^txot^^    **  XliQ  respoxiBibilit^  of  the  innkeeper  exUnda  to  all 
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his  Ber^antB  and  domestics,  and  to 
chattels  and  moneys  of  his  guest  wl 
inn/'     (2  Kent,  693.)     There  are 
held  that  his  responsibility  extends  t 
than  such  as  are  provided  by  the  gue 
venient  use  while  travelling.     In  01 
175,  the  guest  recovered  for  certain 
In  piper  v.  Manny,  21  Woid.  282, 
of  butter.    In  Snider  v.  Oeiss,  1  Ya 
held  liable  for  two  hundred  and  thii 
In  Hvlett  V.  Swift,  88  N.  Y,,  671, 
value  of  his  horses,  wagon,  and  a  lo 
Tovmson  v.  Hwore  de  Orace  Bank, 
property  in  controversy  was  one  thou 
In  Mateer  v.  Brown,  the  amount  d( 
five  hundred  dollars,  in  gold  dust    ' 
Purvis  V.  Coleman,  21  N.  Y.  112, 
force  to  the  question  here.     A  sum 
sovereigns,  was  stolen  from  the  plair 
a  room  in  the  hotel,  assigned  to  the 
had  been  given  to  the  plaintiff,  on  hi 
ants  had  provided  a  safe  for  the  depos 
guests,  and  that  they  would  not  be  1 
they  were  deposited  in  the  safe.    Th 
common  law  the  defendants  wfere  li 
property  of  their  guests  infra  hospiii 
those  occasioned  by  the  act  of  God  oi 
neglect  or  fraud  of  the  guest;  but 
modified    this   strict  liability  at  co 
that  if  the  proprietor  of  a  hotel  sho 
office  of  the  hotel  for  the  safe  ke< 
other  valuables  of  his  guests,  and  si 
by  posting  notices  in  the  rooms  oc( 
should  not  be  liable  for  any  loss  of 
if  the  gueeti  should  neglect  to  depoe 


1867.] 


TlMKMBHOV   V.    WOODWABDV 


6oa 


OplaloA  of  the  Goart«-EhodM,J. 


)  Court  affirmed  the  judgment  for  the  defendants  on  two 
mds.  Ist,  that  the  actual  notice  was  sufficient  under  the 
lite  ^thout  proof  of  the  constructive  notices,  by  posting 
notice  in  the  room  of  the  guest;  and  2d,  that  the  guest 
ing  received  the  notice  in  fact,  and  failing  to  comply  with 
was  guilty  of  negligence,  and  must  bear  the  loss.  A 
jority  of  the  Court  concurred  on  the  first  ground,  and  the 
>le  Court  concun*ed  on  the  second  ground.  One  purpose 
the  Act,  it  was  held,  was  to  enable  the  host  to  relieve 
asclf  of  his  common  law  liability  —  that  is,  of  liability 
'  the  loss  of  the  money  or  the  valuables  of  the  guest  who 
elected  compliance  widi  the  notice.  That  was  the  main 
ject  of  the  Act,  although  it  was  at  the  same  time  intended 
provide  for  the  security  of  the  guest.  That  was  precisely 
e  purpose  of  the  notice  in  this  case,  which  was  given  to 
e  guests  by  posting  the  rules  of  the  house  in  the  rooms 
cupied  by  them.  The  statute  of  New  York  was,  in  truth, 
ily  declaratory  of  the  law  in  such  cases,  except  only  in  re- 
ject to  constructive  notice,  which  is  made  equivalent  to 
jtual  notice.  In  passing  upon  the  second  groimd,  it  was  held 
lat,  when  the  notice  in  fadt  was  given,  independently  of  the 
atute,  the  innkeeper  would  not  be  responsible  for  the  loss 
hen  the  guest  neglected  to  comply  with  the  requirements  of 
le  notice.  It  necessarily  follows  that  he  would  have  been 
isponsible  for  the  loss  had  the  guests  made  the  deposit  in 
►mpliance  with  the  notice.  The  statute,  then,  conferred  upon 
im  no  right  or  privilege  but  that  of  imparting  notice  by 
)8ting  the  same  in  the  manner  therein  prescribed,  alid  neither 
Ided  to  nor  diminished  the  responsibility  that  he  would  have 
icurred  had  he  received  the  money  on  deposit^  in  pursuance 
:  a  notice  in  fact,  and' in  the  course  of  the  usual  and  cus- 
imary  business  of  the  hotel.  Nothing  is  said  in  that  case 
I  to  there  being  an  excess  of  money  beyond  what  was  needed 
)r  travelling  expenses  and  personal  use,  but  if  there  is  any- 
iing  in  the  point  it  was  obvious,  from  the  amount  of  money 
ivolved. 
The  authorities  cited  by  the  defendant  throw  some  li^t 
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on  the  question*  Thns  In  OfxmgiB  Cc 
Wend.  86,  the  plaintiff  sovig^t  to  t 
earner  for  the  loss  of  eleven  thous 
plaintiff's  agent  was  conveying  in  hi 
the  officers  of  the  boat  that  the  trun 
that  it  contained  money.  He  placed 
as  he  was  directed  by  the  derk^  and 
place.  Mr.  Justice  Nelson,  in  delivc 
Court,  said:  **Now  upon  the  ground 
this  caae  have  reoeived  no  eompensat 
plaintiffs  or  any  other  person  for  the 
the  money,  and  that  they  were  depr 
the  unfair  dealing  of  the  agent  of 
defendants,  I  am  of  opinion  that  the 
and  that  they  were  properly  nonsuit( 
v.  Cattle,  19  C<hii.  L.  R,  883,  cited  i 
on  the  same  ground  —  that  the  defend 
pensation  for  the  transportation  and  i 
was  carried  among  the  ba^age  of 
informing  the  defendants.  The  sam 
in  Pardee  ▼.  Drew,  25  Wend.  459, 
made  to  have  merchandise  transport 
disclosing  its  presence.  See  also  Haw 
588,  where  the  same  doctrine  is  ann 
Mr.  Justice  Bronson  delivering  the  op 
to  convey  the  baggage  of  the  passengc 
usual  course  of  business,  and  tiiat  th 
considered  as  a  compensation  for  cai 
that  ba^age  did  not  include  money 
spect  to  innkeepers,  none  of  the  case 
of  the  liability  is  considered,  hold  tli 
separate  compensation  for  the  care  • 
and  as  he  is  not  entitled  to  separate  < 
of  the  property,  we  cannot  see  how  I: 
guest  has  in  his  trllnk  or  has  depc 
money  than  was  reasonable  for  his  t: 
implied  contract  covers  it  all,  what 
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Ire  W€>olen  Co.  v.  Proctor,  ^  Cuflhingi  423,  is  decisive,  a^ 
thority,  of  this  question.  The  sum  of  five  hundred  dollars 
IS  stolen  from  the  trunk  of  the  plaintiffs  agent,  which  was 

a  room  occupied  b;  him  in  the  defendant's  hotel.  This 
estion  was  fully  considered  by  the  Court>  axid  it  was  held 
at  **  the.  responsibility  of  innkeepers  for  the  safety  of  the 
ods  and  chattels  and  money  of  their  guests  is  founded  on 
e  great  principle  of  puUic  utility,  and  is  not  restricted  to  any 
ixticular  or  limited  amount  of  goods  or  mcmey." 
Here  there  is  no  ground  for  saying  that  the  guest  mani- 
>8ted  a  lack  of  care^  for  he  placed  hia  money  where  the  inn- 
eeper  assured  him  it  would  be  safe.  He,  as  innkeeper,  noti- 
ed  his  guest  to  deposit  his  money  in  the  safe  and  he  received 
t  as  an  innkeeper  in  the  usual  course  of  his  business,  and  he 
Qust  respond  as  an -innkeeper  for  its  }os8% 

Willcins  V.  Eaarle,  4  Am.  Law.  Reg.,  New  Series,  742,  is 
sited  by  the  defendant,  as  very  cogent  authority  in  support 
>f  his  position.  The  decision  may  be  sustained,  perhaps* 
ipon  the  ground  upon  which  it  was  placed,  but  some  of  the 
news  advanced  we  think  are  unsound  and  are  not  supported 
>y  the  authorities  cited.  The  plaintiflF,  in  compliance  with  a 
general  notice  from  the  innkeeper,  delivered  to  the  clerk,  to 
)e  deposited  in  the  safe,  a  sealed  package  marked  only  with 
lis  name,  and  in  reply  to  an  inquiry  as  to  what  it  contained 
eplied  merely  "Money/*  The  notice  required  the  property 
leposited  to  be  "properly  labelled,"  and  the  clerk  informed 
he  plaintiff  that  they  made  their  guests  describe  their  prop- 
erty before  redelivery.  The  Court  considered  that  the  case 
■esolved  itself  into  the  question,  "Whether  the  plaintiff  by 
lepositing  in  the  safe  of  the  defendants  the  package,  which 
le  delivered  to  the  clerk,  under  the  circumstances  under 
pi'hich  he  so  deposited  it,  and  with  no  more  notice  of  its 
?^alue  than  ^vas  given  in  his  conversation  with  such  clerk  at 
the  time  of  such  delivery,  was  not  guilty  of  such  negligence 
or  did  not  so  violate  the  implied  condition  of  the  liability 
of  defendants  as  to  exempt  them  entirely  therefrom?"  and 
both  brandies  of  th^  inquiry  were  answered  in  the  affirma* 
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tiTc.    The  negloci  on  the  part  of  th^ 

to   disclose   the,  ain6aiit  of  money 

shall  not  consider  whether  that  omii 

the  notice,  or  the  spirit  of  the  Act  j 

The    Court,  after  citing  many  castt 

as  to  the  extent   of    the   liability  o 

to  determine  the   point  by  the  case 

passengers,  they  being  considered  by 

vpH^  in  principle.     But,  as  we  have  aire 

;i  ogy   fails,    because   the   carrier  of  ] 

.  .1      j»  implied  obligation  to  carry  with  the 

[[  compensation,    only    his    baggage    axi 

,  .i^i«:  does  not  include  money,  except  what 

.  rsri    "  ling  expenses,  and  some  cases  hold  1 

'  1^  ;'  ;^  properly  included    as   baggage.     The 

\  ^fi»  in  demand   compensation    for    conveying 

1  itatt'  -^  hsL^Sige,  and  by  custom  the  charge  < 

well  as  the  weight  or  bulk,  and  it 
t  i'«-'S=  him,  to  attempt  to  saddle  him  with 

him  the  compensation  for  transportii 
.  /      *^'  chooses  to  carry  a  large  amount  of  m< 

''*  of  his  own  loss. 

The    Court   evidently    appreciating 

case,  as  other  Courts  have  done — and 

■  UH  '^'^  whether  the  loss  falls  on  the  host  or 

opinion  that  the  innkeeper  is  held  1 

***'  /^,t^  ments   of   the   person,    including     a 

'  jewelry,  and  sufficient  money  to  pay 

"  reasonable  daily  expenses  of  the  gues 

'  '  '  '  things  he  is  not  liable^  unless  he  ha 

I  I'  '^  '  ingly   undertaken    the   care   and   cus 

»  argument  can  Intimately  be  drawn 

senger  carriers,  in  support  of  the  lii 

of  an  innkeeper,  the  latter  must   sn 

what,  as  against  the  forum,  is  regard 

passenger.     The  cases  cited  by  the  C 

a  watch,  articles  of  jeweliy,  a  gun,  an 
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arried  in  a  trunk,  and  generallj  everythii^  destined  lor  tlie 
personal  use,  convenience^  and  even  instruction  ^nd  amuse- 
aent  of  a  passenger.  Snppose  two  travellers  on  their  way 
0  the  same  destination,  the  que  haviag  in  bis  possession  a 
7ateh,  jewelry  and  some  other  of  the  articles  %bove  men- 
ioned,  and  the  other  having  the  money  with  which  he  intends 
0  purchase  articles  similar  to  those  possessed  by  bia  comrade, 
nd  both  are  robbed  at  an  iim.  We^  are  unable  to  aeo  why 
be  iioikeeper  should  not  be:  responsible  to  the  lat^r  .as  well 
s  the  fortxier.  How  can  it  make  any  difference  in  bis  liability 
ecause  the  one  chooses  to  wear  his  gold  '^speciipan."  in  the 
arm  of  a  pin,  and  the  otber  carries  kis  in  Ms  purse  t  Both 
re  entiUied  to  the  same  care  and  protectioQ^  and  any  attempt 
[)  diserixninate*  between  the  liability  of  the  innkeeper  for  these 
espective  cases  leads  to  inconsistencies  if  not  tp  absurdities. 
Che  case  was  decided  at  about  the  same  time  as  Euleit  v.  Swift, 
\Z  l^ew  York,  671,  tbotigh  neither  case  is  referred  to  in  the 
>tlieT;  but  we  prefer  to  follow  the  higher,  and,  in  pur  opinion, 
the  better  authority. 

VL  It  is  claimed  that  the  Court  erred  in  ordering  that 
fifteen  hundred  dollars  of  the  judgment  be  paid  in  gold 
coin.  The  verdict  is  general.  The  amount  deposited  by 
Walker,  there  can  be  no  doubt  constituted  a  part  of  the 
gross  sum  of  the  verdict.  That  amount  is  allej^  in  the 
complaint  to  have  been  deposited  in  gold  coin.  The  answer 
admits  that  he  deposited  a  purse  containing  gold  coin,  but 
cannot  state  the  amount,  and  denies  that  it  exceeded  ono 
thousand  dollars  in  value.  This  is  an  admi  sion  that  the 
money  deposited  was  gold  coin.  The  Specific  Contract  Act 
provides  that  "  in  an  action  against  any  person  for  the  recov- 
ery of  money  received  by  such  person  in  a  fiduciary  capa- 
city, or  to  the  use  of  another,  judgment  for  the  plaintiff, 
whether  the  same  be  by  default  or  after  verdict,  may  be 
made  payable  in  the  same  kind  of  money  or  currency  so 
received  by  such  person/'  The  kind  of  money  received  by 
defendant  not  being  in  issue,  and  he  having  received  the 
same  in  a  fiduciary  oapaeity,  it  wad  proper   for  the  Court 
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upon  a  verdict  for  the  amonnt  of  : 

in  the  kind  of  money  recetred  by  hi 

VIL     The  Talne  of  the  gold  d 

yalue,  and  the  coin,  do  not  equal  t 

one  hundred  and  thirty-one  dollars 

claimed  by  the  plaintiff  that  this  is 

allowed  by  the  jury,  by  way  of  dai 

not  tally  with  tiie  interest  on  the  t 

/i  *^)^*  the  coin,  nor  on  the  coin  or  gold  di 

not  instructed  that  they  oould  alii 

nothing  that  indicates  that  they  hav 

excessive  in  the  amount  mentioned. 

AU^«>  Judgment  reversed  and  cause  re 

*  2*!!!  If  unless  plaintiff  within  twenty  day 

^  K,,i(  '^   .  notice  that  the  remittitur  is  filed  ii 

.  »♦»"  '1  one  hundred  and  thirty-one  dollars 

'  "****"'  judgment,  and  if  anch  release  is  file 


I 


»  I .  I 
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stand  affirmed* 
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tfMw  TamuoHY  Arm  Camm  is  Sobmittbd.— 
**^  diic«d  testimony  on  each  elde,  and  the 

Court,  the  plaintiff  amende  hla  complaint 
ehange  the  laiuet  raised  hj  the  denials 
^J^  amendment,  the  defendant  is  not  entitled 

,i  more  testimony  apon  the  issues. 

ObicpuiiNT  tv  Suit  fob  Fbaddulbn*  Salb  c 

l,  that  the  defendant,  hy  false  represents tlo 

dnced  the  pislntlff  to  pnrchase  the  same  a 

•  [I  \,\  V  and  that  the  defendant  gave  plaintiff  a  de 

sideratlon,  and  also  claims  general  dama 
and  avers  an  offer  to  redeem  the  deed,  it 
lance,  em  delicto,  and  not  em  oontraotu,  i 
return  the  deed  Is  not  an  averment  of  a  i 
an  offer  to  rescind. 
▲mbndmbict  to  Complaibt.—- If  the  plalntlfl 
ages  for  frandnlent  sale  of  mines  to  him, 
deed  given  to  him,  an  amendment,  striking 
does  not  change  the  Issues  tendered  In  t 
DamaobS  bob  Vbaod  im  Balb  ov  Minb. —  In 
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^F^rt&f^^Kx^  wmiB  of  a  mine,  the  plaiiitlff  may  recover  m  \»rpt  ioa.  If  claimed 
t,»     tbe  a<M     ^amnwm  clauqe,  than  the  conslderatlom   paid. 
^^^yyggg     TO^HiaT^xjicN  Dbbd.— An   offer  to  return  a  deed   doef  not  reUiTeet  the 
^f*^'*"*  T  ^^^}}^  the  title,  nor  to  It  a  rMClaalcm  of  t^e  eontraet  by  tho  granter. 
»<»«^   ••    «>«er  to  rescind. 

* 

-Ajk>i'»ai,   fi,(^  j|j^  District  (kmrt.  Twelfth  Judicial  District, 
Cfity   «»**  Oooatj  of  Sm  Ftancisco. 

Tbe  ioUowio^  was  die  complaint  in  this  action: 

"^A^T"*  '^'*™*'  *•»«  plaintiff  in  thia  snit,  complains  ol 
'Bar    Aaler,  the   defendant,  and  for  cause  of  action  allies: 
•Hiat  on  the  Slst  day  of  July,  A.  D.  1863,  and  also  on  divers 
«l«iy«   *^i  times   previons  thereto,  as  weU  as  after  that  data, 
nnd    up  to  the  lOth  day  of  October,  1863,  at  the  City  of  San 
^S'rancisoo,  the  defendant.  Bar  Adler,    having  offered  to  this 
plAii&tiff  that  lie  vnj^li  convey,  by  a  certain  instnunent  com- 
jm-only  called   a   mining  deed  or  conveyance,  the  undivided 
cKzao    half  part  of  the  interest  which  lie,  the  defwidant,  then 
r^o^^saed    in    the  following   enumerated    veins    or    lodes   of 
■Fr>G^,     otmtaimng;    as   defendant  alleged,   precious  metals   of 
^iDld^     silver,  and   copper,  situate  in  the  then  Territory,  now 
T  ^  <rf  Nevada,   desraribed  as  follows,  to  wit:     McHenry 

^-•^^S^    n«t  location,  situate  in  Reese  Eiver  District,  Terri- 
tewry     of   H-evada;    also,  Ae  Covington  I-edge,  first  northeast, 
meuaee     in    the    district   and    territory    aforesaid;    also,    the 
^XAcixxe    X,edgB,  firg^  location,  situate  in  the  district  and  terri- 
tory    af^oresaid;    aj^^^  ^^  C!ovington  Ledge,  second  northerly 
^F*®*"*^*^    "*«ate    in   the   district   and     territory    aforesaid; 
t"^**^    tbe    Kacine    Ledge,    first   eastern    extension,    situate  in 
X^andei-   Uounty,  territory  aforesaid;  also,  Ethan  Allen  I>edge, 
equate    ."»    Big     Cteek    District,    territory    aforesaid;    also, 
jyLountain    i^ue^a    Ledge,    first   extension,    situate   in    Reese 
Ttiver    X>istnet,   territory  aforesaid;  also,  Philadelphia  Ledge, 
^    thetemt^   aforesaid;  also,  Lafayette  Ledg^    situate  in 
Bxg     Oreek  OiatHot,  territory  aforesaid;  also,  P^^ific  Ledge, 
first     noTth  extetn^io,^    »t»»to>  Rae^e  River  I^iatriot,  terri- 
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torf  aforesaid;  also,  Hudson  L 
al9o,  Mammoth  Ledge,  Sparks  Coi 
Valley,  territory  aforesaid;  also,  !& 
Company,  territory  aforesaid;  al8< 
location,  Comet  Company,  Beese 
aforesaid;  also,  Atlantic  Ledge,  . 
Mining  Company,  Reese  River  Di 
also,  Mammoth  Ledge,  Black  Con 
upon  condition  that  this  plaintiff  i 
nerform  labor  by  himself  and  se 
and  the  lOth  day  of  November,  li 
mechanic,  on  certain  buildings  the 
ant,  which  he  was  then  about  to  < 
of,  situate  on  the  north  side  of  S 
Dupont  and  Stockton  streets,  in  th 
and  also  furnish  materials  to  be  u 
said  buildings,  such  as  brick,  lum 
materials  as  are  generally  used  in 
buildings,  to  the  defendant,  to  the 
one  thousand  four  hundred  dollars, 
price  for  such  labor  and  materials; 
falsely  and  fraudulently,  and  with  i: 
the  plaiii;5ff,  falsely^  and  fraudul 
declare  to  this  plaintiff  that  the  int 
then  offered  to  convey  to  plaintil 
lodes  or  ledges  was  of  great  valu 
was  of  the  market  value  of  three  t 
said  mines  were  well  known;  that 
from  his  pocket  and  delivered  to 
and  with  intent  fraudulently  to  iii( 
said  interest,  a  piece  or  sample  o: 
quartz,  rock,  or  ore  (which  is  here 
fendant  then  stated  to  plaintiff,  th 
the  specimen  or  sample  of  rock  in 
from  the  said  Minnehaha,  Mine  or 
it  therefrom;  and  that  said  specii 
and  value  was  acarcely  a  fair  avera, 
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the  ore  of  said  mine;  that  the  said  mine  "vms    a  large  one; 

that  the  lode  or  ledge  waa  from  fourteen  to  twenty  feet  in 

thiekneefi  at  the  croppings  or  snrfaoe;  that  it  grew  wid^r  all 

the  waj  below  the  snrfaoe  to  the  depth  of  one  hundred  and 

thirty  feet,   to  which  depth  the  mine  had  been  opened ;  that  1 

said  mine  contained  tens  of  thousands  of  tons  of  rock  or  ore  as  * 

rich,  if  not  much  richer,  in  gold  than  the  sample  or  specimen  | 

shown  as  aforesaid ;  that  said  ledge  or  lode  theil  commanded  H 

in  the  market  here  one  hundred  dollars  per  foot;  that  the  . 

defendant  liad  examined  said  sereral  mines;  that  he  found  i 

that  they  were  one  and  all  rich  in  gold,  silver  and  copper;  | 

that  he  found  the  said  Mountain  Queen  Le^^  Lode  or  Mine  . 

was  richer  even  than  the  Minnehaha  Ledge  or  Mine;  that  he  F 

would  guarantee  to  the  plaintiflF  that  the  Minnehaha  Ledge  | 

wn>uld  be  worth  and  command  in  this  market  one  thousand  ■ 

dollars  per   foot  within   the   sixty   days   thence   next   ensii-  f 

ing;  that  he  would  warrant  that  the  interest  whioh  he  pro-  j 

posed  to  convey  to  plaintiff  in  said  several  mines  or  lodes  a*  P* 

aforesaid,  before  the  close  of  the  year  1863,  would  command 

in  this  market  forty  thousand  dollars  to  sixty  thousand  dol-  I 

lars;  that  if  plaintiff  would  take  said  interest  and  pay  the  # 

consideration   aforesaid,    and    if   afterwards   plaintiff   should  J 

^ink  he  made  a  bad  bargain,  thdt  he  (the  defendant)  would 

bring  forthwith  a  good,  wealthy  man  to  plaintiff  who  would  A 

take  said  interest  off  plaintiff's  hands,  and  pay  him  fourteen  ■ 

hundred  dollars  therefor,  and  a  large  profit  besides;  that  the  ^ 

defendant  was  a   wealthy  Jew;  that  he  knew  plaintiff  was  f 

not  a  Jew,  but  that  plaintiff's  wife  was  a  Jewess,  and  because  | 

plaintiff's  wife   was  a  Jewess  the  defendant  wus  plaintiff's 

friend,  and  that  the  defendant  honestly  desired  to  help  plain-  * 

tiff;  that  if  plaintiff  would  take  the  defendant's  sacred  word 

of  honor  in  said  matter  and  purchase  said  mining  interests, 

this  plaintiff  would  at  once  become  wealthy;   that  plaintiff 

should  keep  quiet  about  said  affair;  that  the  offer  which  he 

then  made  to  plaintiff  in  point  of  liberality  was  such  an  one 

that  he  would  make  to  no  one  hut  plaintiff;  that  he  would 

not  like  that  aaid  offer  would  be  noised  about,  for  fear  that 
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his  (the  defendant's)  ^wife  might  h 
hear  of  it  she  would  lock  him  out 
the  habit  of  serTiog  him  in  that 
she  generally  served  him  ri^Uy. 

**  That  plaintiff^  relying  upon  s 
Slst  day  of  July,  1863^  accepted 
and  entered  into  a  building  oontr 
defendanti  whereby  plaintiff  agre( 
by  himself  and  senrants,  labor  as 
toTy  and  to  furnish  building  mate 
work  up  the  same  into  and  abou 
the  property  of  the  defendant  afoi 
market  price  for  such  labor  and  ] 
four  hundred  dollars  ($1,400). 

''That  the  plamtiff  fully,  in  i 
materials  for,  and  performed  the  1 
the  yalus^  at  the  gold  market  pricey 
hundred  dollars;  and  the  plaintii 
conditions  of  said  agreement  on  hi 
formed,  and  oa  the  10th  day  o: 
became  entitled  to  a  deed  of  said 
defendant,  and  afterwards,  on  the 
1863,  the  defendant^  in  considers 
thousand  four  hundred  doUsrs,  yi 
paid  to  him  in  building  material 
made  and  delivered  to  plaintiff  a 
mining  interest  aforesaid.     That  in 
ant  then  and  all  the  time  well  kne^ 
was  not  of  great  value,  or  of  any 
same    was    worthless    and   unsalaL 
specimen  of  quarts  had  not  been 
the   Minnehaha   Ledge;   that  defei 
examined  said  mines;  that  the  sa 
that  said  specimen  or  sample  was 
the  ore  of  said  Minnehaha  Mine, 
lodes;  that  in  truth  the  said  speci 
of  California  gold  bearing  quartz; 
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sm  u  wt       w^      liLT^  one';  that  thfere  wlis  no  each '  noiin^;  in 
iact)  ^t  ttsu^d      nune  is  not  fonrteen  to  twenty  feet  in  thick- 
j^aaa  al  1]bo  snxxrr^aoe,  nor  does  the  same  grow  wider  below  the 
suriaoB  oi  t">B^      eaxth;  that  aaid  mine  had  not  been  opened; 
tka^  «dd  m^xiLO     does  not  contain  tens  of  thousands  of  tons  of 
lock  or  oie    «u»     ricfa,  as  the  specimen  shown  by  defendant^  or 
any  roA  of  tJ^^^t  qnaUtj  or  richness,  or  of  any  richness  whatr 
ever;  that  Ha^cl    ledge  or.mii^e  did  not  then  or  at  any  time 
sell  for  one  Ixundr^  doUarn  per  foot;  that  the  defendant  had 
not  examined,    any  of  said  naines  or  lodes;  that  none  of  said 
mmes  were  ox  are  ri<^  in  gold,  silver,  or  copper;  that  the 
M.ountain  Qixeen  Ledge  was  not  rich;  that  there  was  no  such 
mine  ;  that  tbie  Minnehaha.  HiedgB  did  not  at  any  time  command 
one  thousand,  dollars  a  foot  in  this  or  any  other  market,  or  any 
other   price  j>0p  foot;  that  the  said  mining  interest  did  not 
at  any   time    during  the  year  1863  oMnmand  forty  thousand 
dollars,  ^^  ^ixij  thousand  dollars,  or  any  other  price;  that  in 
due  time  plaintiff  did  .think  he  had  made  a  bad  bargain,  and  re- 
quested  defendant  to  produce  a  man  who  would  take  said 
interest  off    plaintiffs  hands  for  one  thousand  four  hundred 
doUsTS  ;  that  defendant  did  not  produce  such  man  or  any  man ; 
that  defendant  did  not  desire  to  help  plaintiff;  that  plaintiff 
^d  take  and  act  up<m  defendant's  sacred  word  of  honor  on 

«<  Ai^^  ^e  foregoing  is  the  sequel;  that  plaintiff  did  not 
Y^0[^tS%B  'wealthy  by  the  purchase  of  said  mining  interest; 
^ij^l;  the  said  mining  deed  has  not  been  recorded;  that 
^thi^  thirty  days  after  the  delivery  thereof  by  defendant  to 

l^ntiff^  this  plaintiff  discovered  for  the  first  time  that  he 
y^    heen  misled  and  defrauded  by  the  defendant  in   the 

j^xnises;  as  that  is  to  say^  that  said  mining  interest  was 
^heol^^y  iwttthlesi^  and  never  had  been  of  any  value  what- 

*^^  ^Chat  by  reason  of  the  prsmiaes  herein  above  stated,  this 

Tg^fttm  has  been  misled^  dieated,  wronged^  and  defrauded 

F^  tbe  defendant^  to  plaintiff's  damages  in  the  sum  of  two 

V^^i^and    five    htmdred    dollars.     \7herefore^    plaintiff    de- 
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mands  judgment  agunst  the  defen 
thousand  five  hundred  dollars,  with  o 


The  complaint  was  not  verified, 
eral  deniaL  The  case  was  tried  bj 
of  August,  1866,  and  each  party  ini 
issues,  and  the  cause  was  submittc 
November,  1866,  and  before  the  Cot 
the  plaintiff  asked  leave  of  the  O 
plaint  by  striking  out  the  foUowiuj 
wit:  on  the  30th  day  of  October,  1 
Francisco,  this  plaintiff  called  U] 
offered  to  return  said  mining  inters 
defendant  then  refused  and  still  ref 
to  him  of  said  mining  deed  and 
tendered  said  mining  deed  to  the  d 
ant  made  no  objection  to  the  amc 
allowed  the  same.  Thereupon  the  o 
offered  by  further  and  additional  te 
the  time  of  the  sale  the  defendant  U 
notHingof  the  value  of  the  mines,  ai 
and  could  and  would  make  no  reprei 
To  this  plaintiff  objected:  1st  Th; 
by  plaintiff  did  not  open  the  whc 
evidence;  2d.  That  the  defendant 
evidence  to  the  same  point,  and  tha 
cumulative;  and,  3d.  That  the  plain 
tional  evidence  in  the  cause.  Ph 
sustained,  and  defendant,  by  his  oau 
ant  then  offered  to  prove  the  value 
terests  at  the  date  of  the  commencem 
was  objected  to  by  plaintiff:  1 
the  value  of  said  mining  interest  wa 
showing  such  value  at  the  date  of  t 
July,  1865;  and,  2d.  That  the  ame 
warrant  the  opening  of  the  cause  fo 
kind,  and  especially  that  offered  by 
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ftoTA  ^«^  ^-ts.^'C^^iied  by  the  Court,  flie  offered  evidence  ruled 
otA,  and  d^5sf^:»^dant  excepted     Defendant  thereupon  offered 
to  j3T0^e,  iba^t^      on  the  10th  day  of  October,  1863,  t^hen  the 
deed  from  <i^c£"^sndant  to  plaintiff  was  executed,  that  the  value 
o/  ^.aid  mixxux^  interests  was  equal  to  two  thousand  dollars 
To  this  ofie-r^ed   proof  plaintiff  objected :   Ist.  That  the  amend- 
ment aaked    axmd  allowed  did  not  open  the  case   for  further 
proof  a,  and    especially  that  offered  by   defendant;    2d.    That 
no  proof  of    ^^aJue  would  be  competent,  except  such  as  would 
show  its  valxro  at  the  date  of  July  Slst,  1863,  the  time  it  was 
agreed   to  l>e    taken   by   plaintiff  from  defendant;    and,    3d. 
That  defendccnt  had  already  introduced  evidence  to  the  same 
point.      On    -this  offer  and   the  objections  thereto,  the  Court 
ruled  ihftt  defendant   might   prove  the  actual  value   of   said 
laining  intei^ests  on  the  10th  day  of  October,  1863,  provided 
defendant  ^w^ould  follow  up  the  same  by  proofs  that  plaintiff 
at  said  dat^    knew  of  such  actual  value  of  said  mining  inter- 
ests^   and  took  said  deed  from   defendant    with    such   knowl- 
edge-     15®f^xidant  declined  to  make  or  offer  any  such  proofs 
H3   ^vvere  siiggested   by  the  proviso   contained  in   the   Court's 
xixling;   •^d.  thereupon,  plaintiff's   objections  to  said  offered 
proof    v^ere    sustained,  and  the  defendant's  counsel  excepted, 

"VVlierenpon   judgment  was  entered  in  favor  of   plaintiff  for 

^e    8TUS1  of   fourteen  himdred  dollars,  on    said  8th  day  of 

^ovenaher,  1866, 

Xbe  defendant  appealed  from  the  judgment  and  from  an 

order  denying  a  new  triaL 

jaxb<>^  ^  Bomifon,  for  Appellant 

rpjio  complaint,  as  it  was  originally  drawn,  and  the  issue 

^^00Dtei  to  and  tried  by  the  Court,  and  to  which  all  the 

£^d0iM5e  was  pointed,  was  for  a  rescission  of  the  contract; 

ii0r^^^  ^  ^^   amendment,  the   relief  sought  was  not  a 

^^^ia«ioii  of  the  Qontraot,  but  simply  damages  for  the  injury 

^^^^ined  by  the  fraud  prActioed  by  the  d^andant  upon  the 
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Thd  plaintiff  claimed  to  have  been  i 
contract  for  the  purchase  of  the  minii 
lent  repreeentationa  of  the  defendant 
he  had  three  remedies: 

iFirst  —  He  could  rescind  the  contrai 
amount  he  had  paid. 

Second — He  could  stand  to  his  barge 
fraudy  and  recover  damages  on  account 

Third  —  He  could  wait  till  his  vei 
action,  and  then  he  could  recoup  the 
the  fraudulent  act.  (Sedgwick  on  Met 
Alhire  v.  Whitney,  1  Hill,  484;  WhI 
557;  Dorr  v.  Fisher,  1.  Cush-  274;  K 
4  Has&  505.) 

As  the  purchase  money  in  this  ii 
before  the  fraud  was  discovered,  the  p 
the  first  two  remedies,  and  brought  1 
In  order  to  enable  him  to  rescind  the 
sary  that  he  should  return  to  the  vi 
received  from  him,  in  order  that  1 
placed  in  statu  quo,  and  be  in  evei 
though  no  contract  had  ever  existed  ] 
is  the  prime  essential  to  the  rescission  < 
V.  Twmery  8  Met  552 ;  Conner  v,  JBTci 
Oiiford  V.  CoTviU,  29  CaL  592.)  It 
with  the  idea  of  rescission,  that  a  pa 
he  has  received,  and  also  be  entitled 
given  in  exchange,  {ilasson  v.  Bovet, 
V.  Fisher,  17  Ind.  286 ;  Gidling  v.  Net 
ton  V.  Baker,  14  Barb.  594.)  Even  th< 
by  the  vendor  be  worthless,  there  can 
it  be  returned.  {Baeon  ▼.  Brown,  A 
Henderson,  supra;  Campbell  v.  Flemif 
cases  holding  that  a  worthless  article 
are  those  where  the  fraud  is  set  np  as 
the  purdbase  money,  rather  than  by  ' 
the  damage  suffered,  and  for  the  rea 
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tli»    -w^orthl«a«neM  of  the  article  the  consideration  has  failed, 

SLixd  tl»e  iwoanise  was  a  nudum  pachtm.    (Beeeker  r,  Vrooman, 

X3    Jolinf.   »08;  Jurion  ▼.  fi^foirari,  8  WenA  286;  F«»  ^3>p« 

V-    S^a'rrt9»99,,6  Hill,  68;  Psrfey  v.  BalO^,  28  K«sk.  286.)    In 

xio     <5«*®   ?"    *•»«  vendee  allowed  his  action  for  the  pntchase 

naoxif  y  "JJ^oo*  «  wtnrn  of  the  article.      (Whitney  ▼.  AUaire, 

4r  :SIiM»  *>oT.)    «  Xio  rescind  a  contract  is  to  annul  it  and  claim 

notbi**^  Uider  it.      In  this  case  the  vendor  does  not  appear 

to    ha"^®  »e»cinded,  but  to  hare  claimed  both  the  property  and 

tlio     money  pafj    j^  porgnance  of  it      This  he  cannot  do." 

(^Jkf-ilier  V.  Sieen,  80  CaL  407:  A  P.  r*«so«  v.  ThrockmoHm, 

e    Cal.  -471.) 

-t*-«**  "*••  »  good  omnplaittt  for  •  reeoxosion  of  the  oimtraet. 

nTlils  was  the  iaaae  presented  to  tiie  defendant,  and  which  he 

^^SL^srcraji,  hy  his    answer.     But  after    all  the  evidence  had 

l>»exa  given  under  the  issue  thus  presextted,  and  tiie  ease  had 

l»e>&Kk     auhmitted    to   the    CJourt,   the    plaintiff  amended   his 

complaint  by  striking  therefrom  all  the  allegations  that  had 

axa^r  pointing  towards  a  resdsrion  of  the  oontraet,  and  by  his 

complaint  as  amended  elected  to  affirm    the  amtraot,  and  try 

*fi     ^"^^^  d*JMgi9«  for  the  breach.     By  this  amendment  he 

clx.azi^ed  the  entire  tairture  of  the  aetioa,  as  well  as  the  relief 

soug-Ht   A>P,  aiaoe   in  his  first  election  he  would  be  entitled, 

upon   proof  of  tho  fr&xti,  to  recover  the  whole  of  the  purchase 

uxoxi&y;  whereas,  i^  hig  gecond,  he  could  only  recover  the  aot- 

if,  then,  an  anaendment  of  ihe  complaint  necessitates  the 
allowance  of  an  amendment  of  the  answer,  it  follows  neces- 
sanlj^  tuat  all  evidence  1*at  is  pertinent  to  the  new  issue 
mxia^  be  Mtautto^  upon  the  trial.  (Akin.  y.  Albany  If.  B.  B. 
'  *t  ^^*  ■^''  889;  WhUeomb  v.  Sumgerford  43  Barb. 
^^^  '^      ^  "*  ^*»'  «  Wead.  862;  Coming  r.  Corning,  8  Seld. 


(^18  Ahbxks  V,  Adi. 


Aivommt  for  Bflapon< 


Thompeon  Campbell,  for  Beaponden 

A  party  defrauded  in  a  contract  h 
He  may  stand  to  the  bargain,  even  aft 
frauds  and  recover  damages  on  account 
the  contract  and  recover  back  what  he 
!  V.  Allaire,  4  Denio,  658.) 

/•^^W  If,  however,  a  party  electa  to  sta 

'  I  remedy  in  such  case  is  by  an  actios 

he   may   not  only  recover  compensa 
;'  jury  may  find  exemplary  damages. 

I.  h^£t'.-  tion  to  recover  back  the  price,  then  s 

rt;*   ''  ^  for  money  had  and  received,  and  to  su 

!^  ^ ,  ,^  of  the  contract  must  be  shown*     In 

'  Ui>*i|^  :  is  for  damages  resulting  from  tihe  fr£ 

t  •laM''^^  the  other  the  action  is  merely  to  recc 

tion.     In  the  case  at  bar. there  was 
'  *  -"'s'^*''  contract^  but  on  the  contrary,  the  par 

his  part  of  the  contract;  but  his  right 
remained  unaffected  by  such  perfomuu 
The  question  is,  did  the  words  strici 


1     I 


:\  i',/i..«n'it  acter  of  the  action  from  assumpsit  to  c 

Testing  the  complaint  by  common  ] 

•  ;,H<  ^^  an  action  for  money  had  and  receive 

^^  this  proposition,  the  allegations  as  stric 

!'!  '"  ..tf^  to  a  legal  rescission  of  the  contract  tl 

the  plaintiff  to  recover  back  the  consi 
ground  that  a  restoration  of  ike  proper 
it  had  been  made. 

If  the  plaintiff  had  claimed  a  reoovc 
money  on  the  ground  that  he  had  offere< 
conveyed  to  him,  he  must  have  inevita 
tion,  therefore,  as  stricken  out,  was  wh 
mere  surplusage,  and  in  or  out  of  the  co: 
upon  the  character  of  the  action, 

Even  if  it  were  conceded,  which  it 
ment  was  necessary  in  any  view  of  th 
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liQB  bad  full  benefit  of  any  defence  which  he  diose  to  make, 
^hen  he  "wraa  clearly  not  taken  by  surprise,  an  amendment  after 
^e  trial,  bo  as  to  conform  to  the  faots  proved,  is  always  allow- 
able. (^S'unier  v.  Hudson  River  Iron  Machine  Co.y  20  Barb. 
g  C.  50a  ;  ConrvoUey  v.  Peck,  8  CaL  82;  Ljfon  v.  StUton,  18 
Cal.  4»4=.> 

By  tlxe  Court,  Shafteb,  J.: 

Tbe  correctness  of  the  ruling  by  which  the  evidence  offered 

\>y  the  defendant  after  the  compLaiat  had  been  amended  waa 

Tejected  by  the  Court,  depends  upon  whether  the  issues  raised 

by  the  denials  of  the  complaint  were  changed  by  the  ameoidm^it 

in  any  material  particular;  and  that  i^  the  point  to  which  the 

argument  of  the  appellant  is  addressed. 

Our  judgment  upon  the  quiBstion  is,  that  Uie  issues  were  not 
altered  by  the  amendment,  and  that  there  was  not  even  a  com- 
plexional  change  made  in  them. 

The  defendant  claims  that  the  complaint,  prior  to  the  amend- 
ment, made  a  case  of  money  had  and  received  by  the  defendant 

®  plaintiffs  use;  the*  purpose  being  to  recover  back  the  , 
oOTSideration  paid,  an  the  ground  that  the  contract  had  been 
^  4.  ^        ^y         plaintiff.     But  money  had  and  received  was 
^^        ®  Case  which  the  complaint  presented.     The  action,  in 
^^^°^^^  law  parlance,  was  not  ex  contractu  but  ex  delicto.    Its 
^st  was  a  fraud  practiced  upon  Uie  plaintiff  by  the  defendant 
tiirough     false    representations  —  whereby    the    plaintiff    was 
drawn  into  the  contract  for  the  purchase  of  the  mines.   General 
damages  were  claimed ;  and  they,  it  is  to  be  observed,  were  not 
limited  to  the  purchase  money,  but  far  exceeded  it  in  amount. 
The  clause  of  the  complaint  struck  out  under    the  leave  to 
amend  did  not  aver  in  direct  terms  that  the  sale  had  been  re- 
scinded, nor  did  the  facts  detailed  in  the  clause  amount  to  a 
rescission,  or  to  an  offer  to  rescind  in  legal  effect.     An  offer 
**  to  return-  the  deed  '*  given  by  the  defendant  to  the  plaintiff 
would  not,  if  it  had  been  accepted,  have  invested  the  defendant 
with  the  title  to  the  minea.     There  being,  ihe9:^  no  effectual 
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averment  of  tm  offer  by  the  plaintiff  1 
statu  quOf  re^ciaaion  was  not  a  point  i 
The  averment  of  an  '^  offer  to  return  i 
from  the  beginning. 

We  may,  and  if  need  be^  we  are  bou 
case  was  tried  as  one  sounding  in'dai 
gist,  and  not  a  mere  stepping-stone  to 
than  the  consideration,  rendered  for  the 
been  recovered  under  the  ad  damnum 
that  the  amount  recovered  was  but  th< 
aideration,  though  not  destitute  of  argu 
from  demonstrating  that  liie  hearing  ^ 
▼endee  for  a  return  of  purchase  monej 
gation  that  the  sale  had  been  rescinded. 

Judgment  affirmed* 

Mr.  Justice  Rhodss  did  not  express  i 


JAMES  BELL  avd  HENRY  D.*  H 
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OooD  WtUi  or  TBADB.-^Tht  ffood  wttl  of  a  tra 
property,  aad  U  an  tl«meat  of  ttr«ngth  and 
to  the  Talne  of  the  partnership  property  ai 
■old,  and  will  aecompany  the  tale. 

IBBM ->- SOLTSlf CT    OF    PARTKmBBIP. —  ThO   fOOd 

bUlty  that  the  baalnea  will  contlnne  In  the  f 
to  the  proflta  of  the  concern,  and  eontrlbutln 
accruing  engagement!,  and  la  an  elemcDt  to 
whether,  at  a  glren  date,  the  parties  conduct 

IxaoLTBifT  Tbadbb. —  ▲  trader  la  tneoWent  wheo 
meet  his  engagements,  or  pay  hl>  debts  In  thi 
business :  bnt  he  Is  not  so  merely  because  hi 
not  satisfy  all  the  demands  agaln«t  hlm«  du< 

aALXs  Void  fob  E'bauo.-^A  sale  of  goods  on  ci 
duced  by  any  false  representations  on  the  pai 
Blary  circumstances  or  ability  to  pay ;  bnt  the 
bla  pacwniary  oteggmstinnes  nnlesa  asked  te  < 
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1«  not  asked  to  Oo  ao:  the  mere  fact  that  he  la  ta^olTent  will  n^t  reader 
^«  Mie  Told,  eren  though  he  knew  'himaelf  tp  be  inaolTent  at  the  time. 
Upon  thia  point  6Higman  t.  fialkma%,  8  Cal.  207,  ia  ovorruled. 
iBc.-^The  fraud  in  tha  bojar  practtc^  opop  the  ae^aa,  which  wil)  avoJ4 
tl&«  Mie^  maat  be  acted,  not  .thought ;  and.  \%  muft  reault  In  the  peller  being 
BBlaled  and  decelred  aa  to  the  ability  of  the  bujer  to  pay,  and  thereby  Ih- 
duced  to  part  with  hia  gocMU  ^hen  otherwiae  ha  would  not;  it  must  Act 
mpoB  the  Miler«  snd  not  4Xi8lf  ai^i^ly  fn  tM  pnind  of  the^  .purchaste.  If  the 
Toador  la  allowed  to  act  upon  hla  own  Judgment,  uninfluenced  by  repreaenta- 
tiona  of  any  kind,  no  fraud  that  ahould  ayold  a  aale  la  committed.  The 
mla  that  the  baref  intent  of  tte  buyers  at  the  time  ol  th«  purahaaa,  not 
to  9^  fkfec  the  goodie  iHlLmder  thf  aM^.TifH.  4^V?>^A,: 

Appb4i«  from  the  District  Oonrt^  Twelfth  Judicial  tHstrict, 

On  the  24th  of  Octolber,  1863,  the  plaintiffs  |W)ld  and  deliv- 
3red  to  Wegen^y  h  Shoenbar  fifty  bales  of  tea  pT\  ninety 
lays  credit  The  transaction  was  in  the  ordinary  course  of 
tnercantile  business,  Wegener  &  Shoenbar  being  in  excellent 
Bwdit  Six  days  jrfterwards,  the  house  was  attached  for 
ftmounts  exceeding  the  immediaitely  available  Assets,  and 
these  teas  seized  by  the  defendant  as  Sheriff.  The  plaintiffs 
then  brought  this  suit  in  replevin  against  the  Sheriff  for  the 
t®as,  and  based  their  right  to  a  i^overy  upon  the  claim  that 
W^egiMiep  &  Shoenbar  were  insolvent  at  thel  time  of  the  sale; 
^at  it  was  incUmbeiit  on  them  to  know  inli  disolctee  their 
nsolvency,  and  that  the  fact  of  their  insolvency  and  silence 
ipon  the  subject  was  a  f rA*id  upott  the  plaintiffs,  and  vitiated 
he  sale.  At  the  trial  the  defendant  off ered  to  prove,  that  at 
ne  time  the  goods  in  question  We!«e  bought^  the  good  will 
f  the  bnainesa  of  Wegener  &  Showibar  was  worth  a  large 
mount  of  money;  ta  prove  how  mwh  the  sarnie  was  worth, 
nd  that  Wegener  ft  Shoenbar  oonld  hUve  readily  sold  it. 
his  proof  waa  objected  to  by  iha  plaintiffs'  counsel  as  irrele- 
ant,  incompetent,  a!nd  immateBrial.  The  Court  sustiained 
he  objection,  and  the  defendant  excepted  to  the  ruling  of  the 
Jourt  , 

The  OooTt  below  auatained  this  daim,  and  chtrged  th^ 
inry  that  '*  where  a '  person  or  persiJns,  clearly  insolvent, 
ihall  puidiaae  goods  .fvom.  anothjor  on  eiedil^  ;aiid  ^q  i^t  of 
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statement  «f  Facts. 

8uch  insolvency  is  concealed  from  tb 
buyers  are  guilty  of  such  fraud  as 
question  in  such  case  is,  whether  tli 
time  actually  solvent-  op  insolvent/' 
charged  *'that  the  purchaser  must  be 
state  of  his  own  business."  And  tl 
held  bound  to  make  the  facts  kno\^ 
i  pursuance  of  the  same  general  notioi 

«,|UI'  Court,  the  following  instruotions,  sdci 

..  ^  refused: 


1    H  "1.  If  Wegener  &  Shoenbar  were 

time  of  the  purchase  of  the  goods   i 
insolvent  at  the  time,  but  were   igno 
obtained  the  goods  without  practicing 
any  false  representations,  there  is  no  su 

,  *isn^  * ''  ^®  fi*l®- 

"  2.  If  Wegener  &  Shoenbar  knew  c 

♦  y  ',.*:t«8iir^  purchased  goods  without  disclosing  sue 

out  saying  anything  or  doing  anything  t 

^^  (these  sellers,)  these  facts  of  themseh 

•  "^  purchase  fraudulent. 

fi  I  «'*^<»  ^'3.  To  avoid  the  sale,  the  plaintiff 

^  conduct  on  the  part  of  Wegener  &  SI 

\\k'^'^^      .  tute  fraud  there  must  be  proved  an  ii\ 

J,  Wegener  &  Shoenbar,  entertained  at  th 

V^  not  to  pay  for  the  goods  as  agreed. 

**  4.  If  Wegener  &  6hoenb|tr  were 

believed  at  the  time  of  the  purchase  th 

I  «  ;j  J'  vent,  or  that  they  had  reasonable  ezpe 

pay  for  the  goods,  at  the  time  of  the  ] 

was  not  fraudulent,  and  the  sale  cannot 

The  defendant  excepted  to  the  givii 
and  to  the  refusal  of  the  Court  to  gi^ 
demanded  by  him.  The  plaintiffs  had 
was  made  by  the  defendant  for  a  ne 
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>*bet  ?;co\jt:acxc3"^  relied  on,  presented  for  review  the  said  ezoei>- 
aoiis  Uk^TKn.  T^y  tim.  The  motion  was  denied  by  the  Court, 
la^  tiiie  <l^f  ^ndant  appealed  from  the  order  denying  said 
nxotiou  an.^   f  jrom  the  judgment 

JoKn  15.     .F'elton  ^nd  Theodore  S.  Bitlell,  for  Appellanta, 
i^Tgued  tKcLt:.     it  the  rule,   as  claimed  by  respondents,   and   as 
^frjdeutly    saxictioned  by  the  Court  below,  was  laid  down  in 
geligtrv^^  "V*     KdUeman,  8   Cal.  207,  it  is  nevertheless  against 
the  ^1^6^^     current  of   authority,   and  bad  law;    and   cited 
Jfichols  V.  IF^irmer^  18  N.  Y.  296  ]  Mitchell  v.  Worden,  20  Barb. 
^53  ;  Bertrv^quin  v.  Naylot,  24  N.  Y.  1^9;  Brown  v.  Montgom' 
^^y^   20  N,    Y.  287;  Hall  y,  Naylon  6  Duer,  71;  Biggs  v. 
parry,  2  Cxxrtis,  269;  2  Par.  on  Con.  7S0.) 

"fV.    <?•  -f^.  Whiting,  also  for  Appellants,  argued  against  the 

^^f&cie^^y  of  the  evidence  to  sustain  the  averment  of  insolvency 

q£  W^g®^^^  &  Shoenbar  at  the  time  of  making  the  purchase  of 

-i5Spoi^detLta.     That  insolvency  is  merely  an  inability  to  meet 

^yxxxenta  in  the  ordinary  course  of  business,  as  traders  usually 

^^    ^tbout  regard  to  the  surplus  of  assets  over  liabilities ;  and 

eiteA   3  Mien,  114;  3  Dowling  &  Ryland,  218;  1  Maule  & 

g^lv^yn,  338;  1  Campb.  492;  Sug.  on  Vend.  487-8;  Story  on 

-pSLTt.  Sec.  214 ;  CoUyer  on  Part  Sec.  233.)    That  the  good  will 

£  X^e  tTad,e  is  part  of  the  partnership  property,  and  an  essential 

•i^juent  to  be  considered,  when  the  question  of  the  solvency  of 

•  ^  firm  is  presented  for  solution.    (Coll.  on  Part.  161 ;  1  Hoff. 

^^   68;  2  Van  Sant.  Eq.  Pr.  201.)     Also  attacked  the  rule  as 

1    id  down  in  Seligman  v.  Kalkman;  and  cited  Broome's  Leg. 

i^a^.  ^^0;  Atwood  v.  Small,  1  CI.  &  Fin.  232;  1  Story  Eq. 

ZT  r.,  ^^h  ed.,  Sec.  237;  DiAe  of  Beaufort  v.  Neeld,  12  CI.  & 

^^  248,  286.) 

-^ilson  &  Crittenden,  ioft  Respondents,  argued  that  upon 

^^    evidence  no  other  verdict  and  judgment  than  those  ren- 

ji^r^  a^d  entered  could  be  expected  on  another  trial.     That 

*^1^  rule  of  Seligman  v.  Kalkman,  if  upheld,  was  conclusive  of 
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the  case  in  favor  of  reepdndente.  Ths 
was  fully  sustained  by  authority  and 
ciple;  and  cited  2  Par*  ou.  Qm,  270 
Gill  &  John.  278 ;  Biggs  v.  Bgrryj  2 
Crowe,  21  E.  0.  L.  784;  Bruce  v.  JJi 
HUl  V.  Oray^  2  5.  0.  L.  167;  Fitzsim\ 
129 ;  Cony  era  v.  i^nnw,  2  Mason  0.  C.  1 


By  the  Conrt,  SANDEBsolTy  J.: 


,\  Whether  we  regard  the  validity  of  t 

*^^^*|^  tiffs  to  Wegener  &  Shoenbar.  aa  dep€ 

^j,,  f'"  question  whether  the  latter  i^^e^  insolv€ 

t*     **^.  ber,  1863,  the  date  of  the  sale,  or  upon 

♦  ^J|;,jJ ;  by  other  circumstanceia,  it  seeips  to  us  t] 
i  i^^'^'"  ^^  have  been  allowed  to  prove  the  val 

the  business  of  Wegener  &  Shoenbj 
.  ,  N/:r!ii  true  that  the  good  will  of  a  trade  or  I 

tOTy^ard  the  payment  of  debts  when  th 

t^»'  cem  take  possession,  by  judicial  pro 

^  '  »  'mMi  and  effects,  and  in  that  way  undertfl 

:     1  '  •'  yet  it  is  equally  true  that  the  good  w 

interest  while  the  trade  or  business  i 

*  (  ii**^^^'  *^®   ordinary   course,    without    intern 

and  is  of  much  account  in  enabling  t 
*""^,>^  engagements.     It  has  been  defined  "t 

,  benefit   which   is   acquired   by   an   est^ 

mere  value  of  the  capital  stock,  funds, 
therein,  in  consequence  of  the  general 
encouragement  which  it  receives  froir 
customers,  on  account  of  its  local 
celebrity,  or  reputation  for  skill  or  afl 
or  from  other  accidental  circumstan 
even  from  ancient  partialities  or  pri 
Part,  Sec.  99.)  It  is  often  treated  as 
ship   property.     While  not   a   visible, 
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j>airtxiersliip^     effects,  capable  of  division  in  case  of  Toluntaty 
dissoliitioix,      it   ig  nevertheless   an   element   of  strength   and 
-pornxanenoy    which  adds  very  much    to     the    value    of    the 
I>:r«xrxi9«a  ax^d   stock  when  decreed  to  be  sold,  and  will  accom- 
jpsixxy    *f  ®     sale;     According  to  Lord  Eldon  it  is  the  proba- 
bility **^t;    the  old  customers  will  resort  to  the  old  place.     It 
Is      -the    Pix*ability    that   the   business    will  continue  in    the 
^xitrctrre^  ^    in  the  past,   adding  to   the  profits  of  the  concern 
^LXici     contributing    to  the  means  of  meeting    its    engagements 
AS    tJ3©y  come  in.      Such  being   what    is  meant  by  the  good 
-will    ox  a  trade  or  business,  we  think   it  must  be  taken  into 
».oooxi3at  in  determining  whether  at  a   given  date  the  parties 
ooxxciticting  the  biisiness  are  solvent     This  will  be  more  appar- 
^n-t:    if  ^e  consider  what  is  meant  in  thia  connection,  in  a  legal 
sense,  by  the  term  insolvent, 

^A.   tTader  is    insolvent   when   he   is     not   in  a  condition  to 

xn66t     his  engagements   or  pay    his  debts    in  the    usual    and 

ordinary    course     of    business.     His    solvency  or  insolvency 

^^^^^\  not  depend   upon  the  simple  question  whether  his  assets 

«.t;     the  date  alleged  will  or  will  not  satisfy  all   the    demands 

a^^inst    him,  due   and  to  become  due.       (Shone  v.   Lucas,  3 

^^^'^jj^y^'  ^^8 ;  Hazelton  v.  Allen,  9  Allen,  114;  Bayly  V. 

^^^f^/tcld  I  M.  &  s.  352.)    In  BoA/ly  y.  Scho field  said  Mr.  Jus- 

ttco    j^   Blanc;      **  j  take  insolvency,  as  it  respects  a  trader, 

xnean  that  he  ig  not  in  a  situatioJi  to  make  his   payments 

bZo^^^  h  ^""^  ^^^^  ^^  ^^  ^^  '^^^"^  ^^  ^^  ^  ^^^  insolvent 

r^-/%»-  ^  ^^  Ultimately  have  a  surpl^js  upon  the  winding 

lt^^T^^^'\  ^   ^'^  >  "  °^^^  ^®  ^dd,  does    it  follow  that  he  is 

IVi   \1T     V   u^.^?®^   his  stock  and  effects  a«  insufficient  to  pay 

-m  '   r^*  "Upon  s  sudden  interruption  of  his  business 

^^  .-j^rii  x^;  ^r^^  ^P  ^f  ^^^  affairs.  The  test  question  is  not, 
ly^^]^J^^jj^l^f^^   realize  enough  to  pay   hia  debts   due  and  to 

-.  -,  ,  .  .  t>ut  "are  his  affairs  in  such  a  condition  as  to 
^iiai3±e  mm,  m  the  usual  and  ordinary  course  of  tig  business, 
to  make  his  payx^^nts  as  they  fall  due?"  and  th^  question  is 
to    t>o    answered   by  the  jury  in  view  of  all  the  circumstances 
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affecting  tbe  boBiness  of  the  trader,  in 
effects,  the  extent  and  chantcter  of  his 
which  it  was  being  oondnoted — whe( 
or  legitimate  and  safe  basis — the  anu 
extent  of  his  liabilities — whether  kef 
and  generally,  his  credit,  aooompanied 
age  which  he  has,  outside  of  the  mei 
and  the  debts  due  him,  arising  froi 
. :  f  HI*  business. 

The  learned  Jndge  who  presided  at 
upon  points  made  while  the  testimon; 
and  in  his  chaige  to  the  jury,  follow 
t  .iuiiiiM  Seligman  r.  Kalkman,  8  CaL  207. 

•  m^   *  declared   the  whole  case  was  made  t 

«..•  lit 
,i  .1.  ■  question    whether  the  firm  of  Wegen 

.  140'  H  solvent  on  the  24th  of  October,  1863 

'  '^*"'  sale  of  the  tea  was  made,  regardles 

Wegener  &  Sboenbar  intended  to  paj 

bought  it,  or  whether  they  made,  eithi 

son  or  through  the  intervention  of  oth< 

lesentations  as  to  the  condition  of  the! 


» 


!-»i;f2Hi* 


> 


.hM' 


•  ;    ;  vii  plaintiffs  were  at  all  deceived  or  misle< 
^  *'*  *  ****•                            k  Sboenbar,  or  anybody  else  acting  in 

y^  putting  the  case  to  the  jury,  we  are  satis 

''  done  to  the  letter  or  spirit  of  Seligm 

,  j4 . ;  •  '^^  f^  contrary,  the  rule  in  that  case  was  stric 

Tbe  rale  in  Seligman  v.  Kalkman  is 

son  about  to  purchase  goods  from  anc 

'  *  '  '  to   know  the  condition  of  his  own  a 

i  >  '  '^  ^  whether  he  is  insolvent  or  not,  and  ii 

*  '     '     '  close  that  fact  to  the  seller  without  1 

so,    or  the  contract  of  sale,  if  made, 
and   the  title  to  the  goods  will  not  ] 
denounced    by    the    learned    counsel 
unsound;    and   notwithstanding   our 
the  lead  of  our  predecessors  wheneve 
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violence  to  important  and  well  settled  principles,  we  are 
pelied  to  80  declare  it 

7e  do  not  consider  it  profitable  to  review  all  the  cases 
zh  bear  more  or  less  directly  upon  this  question.  The 
cipal  cases  are  cited  in  the  briefs  of  counsel.  It  is  suf- 
Dt  to  say  that  we  have  not  met  with  a  case  which  in  our 
ment  sustains  Seligman  v.  Ealkman^  nor  have  the  very 
led  and  industrious  counsel,  who  represent  the  respond- 

heexk  able  to  cite  a  case  which  takes-  the  extreme  view 
unceci  by  the  learned  Justice  who  delivered  the  opinion 
iigm^an  v.  KdUcman.  It  is  conceded  on  all  sides  that  the 
wiiicli  affords  to  Seligman  v.  KdUeman  its  chief  counte' 
B  and  support  is  that  of  Fitzsimmons  v.  Joslin,  21  Vt  130. 
Justice  Burnett,  by  wSiom  the  opinion  in  Seligman  v. 
rtnart  was  delivered,  seems  to  have  grounded  his  con- 
ons  mainly  upon  that  case.  The  case,  however,  does  not 
)ur  judgment  sustain  the  extreme  doctrine  wliich  he 
IS  to  have  deduced  from  it  The  facts  of  that  case  were 
follows :  Preston,  an  insolvent  merchant  of  the  City  of 
gennes,  in  Vermont,  went  to  the  City  of  New  York  to 
shase  a  stock  of  goods.     On  his  way  he  stopped  at  Troy, 

called  upon  two  firms  with  whom  he  had  previously 
t,  and  to  whom  he  was  indebted,  and  told  them  that  he 
unable  to  pay  them  then,  and  that  he  was  on  his  way  to 
r  York  to  buy  goods,  and  then  asked  them  if  he  did  so  if 

would  give  him  any  trouble,  adding  that  if  they  intended 
rouble  him  he  did  not  wish  to  make  any  purchases. 
f  assured  him  that  it  was  not  their  intention  to  trouble 
at  all;  to  go  on  and  do  the  best  he  could,  and  that  they 
>  willing  to  take  what  was  coming  to  them  in  small 
3  to  suit  his  convenience.     Accordingly  Preston  went  to 

York  and  returned  with  a  stock  of  dry  goods  which  he 
purchased  on  credit  in  that  city,  intending  to  purchase 
groceries  at  Tpoy.  He  called  upon  the  firms  already 
red  to  for  that  purpose,  who  declined  to  sell  unless  he 
d  to  effect  a  purchase  elsewhere,  and  upon  his  inquiring 
other   grocery    merchants,   gave   him   tfie  name   of   the 
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plaintiff  and  others.  In  the  course  < 
told  him  he  might  refer  to  ihem  if  ai 
Accordingly  Preston  applied  to  the  pi 
of  groceries  upon  credit  The  plaini 
and  Preston  named  ihe  two  fiims  in 
to  call  again  in  the  course  of  an  hoi 
plaintiff  sold  him  a  bill  of  goods  oi 
any  inquiries  of  Preston  as  to  his  abi 
any  assurances  or  representations  fro 
it  was  shown  on  the  trial  that  the  ] 
parties  to  whom  he  had  been  referrc 
he  was  told  by  one  of  them  ''that  I 
low,  and  was  doing  a  thriving  busines 
he  had  sold  him  goods,  and  he  paid 
to  sell  him  more,'*  and  that  Preston  y 
ately  after  his  purchase.  When  Pre 
his  goods  they  were  immediately  att 
two  Troy  firms  by  whose  help  Pres 
purchase. 

Such  being  the  facts,  the  only  que 
and  decided  by  the  Court  was  whetli 
no  representations  himself,  was  boui 
sidered  as  a  party  to  the  represcntat 
whom  he  named  when  asked  for  rcf 
justly  held  that  he  was,  upon  the  f 
per  oLium,  facit  per  se.  The  fraud 
which  has  ever  been  exposed  in  a  C 
a  plain  case  of  robbing  another  to 
part  of  the  Troy  merchants,  thro 
purchaser,  who  was  fully  advised 
practiced  and  which  wfU3  practiced 
different  case  from  that  presented  b^ 
V.  Kalkman  or  in  the  present  case, 
the  ordinary  case  of  false  represen 
by  which  the  seller  is  deceived  and 
It  was  a  very  plain  case  of  that  imp 
that  theory  that  it  was  argued  and 
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in  the  opinion,  delivered  by  Mr.  Justice  Redfield  which 
color,  much  less  explicit  sanction,  to  the  doctrine 
^""^  ]^  ^f^'ff^'^  \  ^olTcman.  On  the  contrary,  Mr. 
ce  Eedfield  ^as  careful  to  say:  "We  do  not  intend  to 
hat,  in  a  case  like  the  present,  the  purchaser  is  bound, 
ler  mterrogated  or  not,  to  disclose  his  true  circum- 
^s  as  to  property.  *  *  *  Within  the  range  of  cases 
iestionable  responsibility,  no  doubt   the  person    seeking 

18  justified     m    obtaining  it  by   mere  silence   or  fair 
ses,  since  these    axe,  in  some  sense,  the  staple   of  com- 
al  enterprise    and  prosperity.     But,  beyond  this,  we  do 
58  how  any   one   can  be  justified,  even  in  the   suppres- 
3f  the  truth,    mnch  less  in  the  suggestion  of    falsehood 
ler  by  himself  or  by  others  on  his  behalf     (I^age  14g.) 
3  is  nothing  in   this  language  which  justifies     the  infer- 
that  every  man  who  is  not  able  to  meet  all  his    payments 
ley  may  fall    due  is  legally  incompetent  to   acquire  the 
to  goods  by  purchase  on  credit,  unless  he  seeks  the  marts 
»ade  and  comnaerce  with  the  word  "  insolvent ''  branded 
his  forehead  ;    an  inference  which  seems  to  have  been 
n  from  it  by    D^fr.  Justice  Burnett^  when  he   wrote  the 
[on  in  Seligmwn  v.  EdOcmcun. 

le  whole  law  upon  this  question  is  stated  by  Parsons,  in 
vork  on  Contracts,  thus:  "There  are  cases  in  which  the 
Ltion  seems  to  constitute  the  fraud,  and  to  have  the  forc6 
effect  of  fraud.     For  if  one  buys  on  credit,  and  does  not 

still  the  title  of  the  goods  ifi  in  him;  but  if  one  buys  on 
it,  intending  not  to  pay,  this  is  an  actual  fraud,  and  it 
is  the  sale  entirely,  so  that  no  property  passes  to  the 
baser.  If  the  question  was  res  nova,  perhaps  it  might 
loubted  whether  the  rule  established  by  these  cases  is 
ect  It  is  clear  that  if  a  purchaser  makes  false  repre- 
ations  of  his  ability  to  pay,  his  property  or  credit,   the 

is  void  and  no  title  passes  as  between  the  original  pw^ 

to  the  contract  But  it  is  equally  true  that  the  mere 
Ivency  of  the  purchaser,  and  his  utter  inability  to   pay 

goods  when  purchased,  although  well  known   to  himself, 
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will  not  avoid  tlie  sale,  if  no  false 
are  used  to  induce  the  vendor  to  p 
Parsons  on  Contracts,  866,  maiginaJ 
We  agree  with  Mr.  Parsons,  th 
that  a  bare  intent  not  to  pay  for  tl 
void  are  of  doubtful  logic,  for  it  w 
consequence  what  the  intent  of  the 
may  be,  since  he  may  be  made  to  ] 
intent  (Smith  v.  Smith j  Murphy  <&  C 
but  as  to  the  soundness  of  the  remaii 
can  be  no  question  on  the  score  o 
Stripped  of  such  facts  as  are  sui  geru 
way.  That  such  is  the  law  is  made 
of  the  books;  that  sudi  should  be  th 
a  moment's  reflection. 

The  rule  in  Seligman  v.  KdOcmw 
the  contract  upon  the  mere  insob 
thereby  converting  insolvency  into  a 
the  cases  and  all  the  books  agree  i 
the  contract  upon  actual  fraud  prac 
reason  of  which  he  is  misled  and  d 
of  the  purchaser  to  pay,  and  therel 
his  goods  when  otherwise  he  would 
tion  of  trust  and  ccmfidence  betweei 
stand  at  arm's  length ;  the  rule  is  cavt 
Fraud  must  be  acted,  not  thought 
vendor,  and  not  merely  exist  in  the 
the  vendor  is  allowed  to  act  upon  I 
^  '  '  fluenced  by  representations  communii 

1  <  ^'  acts,  no  fraud  is  committed,  but  a  1 

made,  which  he  must  charge  to  the  \ 
and  folly,  in  not  seeking  informatio] 
some  one  else. 

Some  of  the  consequences  which 
adherence  to  the  rule  in  Seligman  v. 
by  Mr.  Justice  Lowrie  in  Smith  v. 
supra.    He  said:  '^  If  the  fact  of  buj 
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>f  solvency,  then  any  contract  by  a  man  in  failing  drcum- 
itances  pan  be  made  fraudulent,  for  to  this  implied  assertion 
L  jury  might  add  the  inference  that  he  had  either  investi- 
:ated  his  affairs  and  knew  his  insolvency,  or  had  not  and 
new  his  ignorance;  and  there  might  follow,  just  as  logi- 
ally,  the  inference  not  to  pay.  Thus  all  the  elements  of 
raud  contained  in  the  proposition  under  consideration  may. 
a  inferred  from  the  mere  fact  of  a  subsequent  failure,  and 
le  contract  is  avoided  for  a  constructive  fraud,  rather  than 
stual  fraud.  If  this  were  law,  it  would  soon  sweep  away 
1  the  law  of  contracts,  as  to  perscms  failing,  and  a  new  law 
:  frauds  would  tate  ite  place.  On  every  faOure  we  should 
ive  a  general  scramble  among  vendors  to  get  back  their 
Kxis,  and  suits  without  number  to  establish  their  right  by 
nvicting  the  buyer  of  fraud.  As  to  the  fact  of  his  not 
vealmg  his  insolvency,  some  of  the  above  considerations 
Qd  to  answer  it^  and  it  is  completely  set  aside  by  the  prin- 
pie  that  no  man  is  under  legal  obligation  to  make  known 
8  circumstances  when  he  is  buying  goods,  and  no  wise 
laler  would  rely  upon  such  representations  as  a  general 
le.'^    (Page  3710     "^  "^  ^ 

Order  denying  new  trial  reversed,  and  new  trial  granted. 


^?S?  ^'  ^^NCE,  AOT  FAXAN  D.  ATHERTON  v. 
iS^TA  ^^^^ETBIO  PENA,  JESUS  PENA,  JUAN 
F|E^A,  GAVANIO  PENA,  SUMATEIA  PENA, 
JSTESTORIA  PENA,  AOT  ERANCISCO  PENA. 

^^^a^^  ^'  CoviWAiiT  IK  Deed.— A  tract  of  land  waa  granted  by  the 
Kv  f^  Qoveniment  to  Pell«  and  Vaca.  and  afterwards  patented  to  them 
mM  ^*^*^  B^tea.  Pen*  cooTeyed  to  Vukcm  a  portion  of  aald  land  lying 
land  *****''*^  ^  ^«  Alamo  Creek,  excepting  from  the  cooTeyance  auch 
^^•*  might  theretofore  hare  been  conycyed  by  Vaca  and  Pefta  to  any 
^^^  ^'  periona.  Pefia  coronanted  in  the  deed  that  if  any  portion  of  said 
^ff^^^  before  been  eonyeyed  by  Pefia  and  Vaca  to  any  person,  tbat  he 
bim-  1^^^^''^^  portion  to  Vance  If  he  could  procure  a  reconveyance  to 
y^jj  "***  tt  he  could  not,  that  he  would  upon  reasonable  notice  convey  to 
^^  ^ttier  laad%  tai  quaatltar  and  quality  eC  eaoal  tiIm:   j^^i^  that  na 
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action  lay  upon  the  eoTenant  to  eonrey  oth< 

Intended  to  be  oonTeyed  had  before  been  i 

Vaea  and  Pefia. 

What   Cotsnant   op  GnnnAL   Wabbamtt    Bsl 

a  tract  of  land  by  metes  and  bounds,  ezce] 

•nch  land  as  may  hare  before  been  conveys 

sons,  and  contains  a  general  ooTeinant  of 

Intended  to  be  conyeyed,  and  also  a  eoyen 

land  has  been  before  conveyed  to  other  pi 

.       to  the  grantee  other  lands  of  like  qnantlt] 

caant  relates  to  lands  which  the  deed  pars 

;•  ^^f  land  whieh  the  grantor  corenanted   to   e 


Appbal  from  tlia  District  Courts  S 
Solano  Ctotmtj. 

•aSU*'      * 

.  .  ^t^*^  *  ;  The    complaint   ftvcrred    that   bef< 

'  ♦  **'j]'  1 ,,  Nation  granted  to  Juan  Philippi  Pe 

*  ^^^H! :'.  tract  of  land  in  Upper  California, 

**Los  Putos  Rancho/'    and   that  afl 
t  ^AXTi^XB^  confirmed  to  them  by  the  Oonrts  of 

a  pat^it  was  issued  to  them  therefor. 

:         tji  7th  day  of  November,  1868,  the  sal 

'  *  '  »   mH^  by  his  deed  of  conveyance  bearing  th 

j  I  ;  1 1  ■''*  oration  of  the  sum  of  ten  thousand  d( 

undertook  to  convey  to  the  said  Rol 

iiiM/''^  ^^^^  purpose  did  make,  execute,  and 

of  conveyance  to  the  said  Vance,  for 

'*'"''*^,T«^  piece  and  parcel  of  land,  being  a  pari 

Los  Plutos,  and  contained  within  the 

.  .  patent,  via:     All  that  certain  piece,  | 

'  '  '  '  '  situate  in  said  County  of  Solano,  and 

j  I  I'l  ^  ''  as  follows,  to  wit:  Beginning  at  a  cei 

:»•,''  about  six  rods  from  the  base  of  the  hil 

the  hill  which  lies  between  the  Laguna  V 
lives,  and  the  open  plains  on  the  easterl; 
said  tree  being  on  the  southerly  line 
and  Peiia,  as  surveyed  by  Presley  D 
Deputy  Surveyor;  thence  northerly, 
of  said  hills,  to  a  cluster  consistiiig  ( 
rods  from  the  Alamo  Creek,  about  fi 
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four  rods  from  the  place  of  beginning;  thence  in  a  straight 
line,    east,   to    said   creek;    thence   down   said    creek    to   the 
eastern  line   of  said  rancho,   as  surveyed  by   said  Dunlap; 
thence  southerly  with   said   I^unlap's   surveyed   line,   to   the 
southeasterly  comer,  as  surveyed  by  the  said  Dunlap,  of  the 
said   rancho  in  that  portion  thereof;   thence  in   9l   straight; 
line^    westerly,   to   the   pjace  of  beginning;   exceptjing,    howr- 
evGTy  all  such  lands  lying  an  the  southeasterly  side   of  said 
creek    as  may  have   heretofoir^   been   conveyed   by    Manuel 
Vaca  and  said  Pefia  to  any  person  or  persons  whatever,  to 
which  deed  the   plaintiffs   will   refer  for   greater   certainty. 
That   the  said  deed  of  conveyance  contained  the    following 
covenant  on  the  part  of  the  said  Pefia,  viz:    "And  I,  the  said 
Pena,  do  hereby  covenant  and  agree  to  and  with  said  Vance, 
and  his  heirs  and  assigns,  that  if  any  of  said  lands  lying  on 
the  southerly  side  of  said  creek  has  heretofore  been  conveyed 
by  said  Vaca  and  Pena  to  any  person  or  persons,  except  that 
portion  thereof  that  one  William  Fore  has  purchased   and 
occupies,  or  claims  at  the  date  thereof;  that  in  that  case  tlie 
said  Pena  will  hereafter  convey  any  of  such  portions  of  such 
lands  as  shall  be  conveyed  to  him  unto  the  said  Vance,  or 
hia  heirs  or  assigns;  and,  in  case  oaid  Pena  may  not  be  able 
to  procure  a  conveyance  to  himself,  to  such  portions  of  said 
landa  lying  on  the  southerly  side  of  said  creek,  which  may 
have  been  conveyed  heretofore  as  aforesaid,  then  said  Peila 
ahall   and    will    upon    reasonable    notice    convey   unto    said 
Vance,  or  to  his  heirs  or  assigns,  other  lands  in  said  County 
of  Solano,  (of  him,  said  Pena,)  in  quantity  and  quality  of 
equal  value  to  such   lands  as  may   have  been  conveyed   as 
aforesaid,   on  the   southerly   side  of   said   creek,   excepting, 
however,  any  lands  now  possessed  by  said  Fore,  under  claim 
of  title.*'     And  the  said  deed  also  contained  the  following 
covenant   of  warranty:      "And   the   said   Pena   doth   hereby 
further  covenant  and  agree  to  and  with  the  said  Vance  and 
tifi  heirs  and  assigns,  to  warrant  and  defend  the  said  Vance, 
a^d  his  heirs  and  assigns,  to  the  quiet  and  peaceable  poeses- 
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sion  of  the  said  tract  and  parcel  of 
be  codveyedy  against  him,  (the  sa 
assigns,)  and  against  all  and  ev€ 
whosoever,  lawfully  claiming^  or  to 
such  portions  of  land  lying  on  th< 
creek,  as  hereinbefore  mentioned 
the  14th  day  of  January,  1863,  the 
deed  of  conveyance  bearing  diat 
Curry  and  Jeremiah  Clarke  a  cert 
the  said  ranch  so  patented  as  afo 
are  and  were  described  in  the  said  d 
always  claimed  that,  at  the  time  oi 
deed  to  the  said  Curry  and  Clarke 
include  any  part  or  portion  of  the 
and  included  in  the  said  deed  from 
Vance,  nor  did  the  said  Pena  belie 
the  said  Curry  and  Clarke  include 
any  of  the  said  lands  so  conveyed 
said;  and  from  the  exception  cont 
from  the  terms  of  said  deed  to  sai< 
said  Pena  did  not  at  any  time  duri 
admit  that  the  said  deed  to  Curry 
conveyed  any  such  lands,  but  alw£ 
against  any  such  claim  or  constrt 
That,  after  the  said  Pena  had  ms 
Vance,  as  aforesaid,  they  (the  s] 
claimed  and  insisted  the  said  deed 
them  included  and  conveyed  to  the 
the  said  lands  included  in  the  said 
to  the  said  Vance,  and  by  virtue  of 
to  them  from  said  Pena  aforesaid,  t 
were  conveyed  to  them,  and  that 
thereof;  and  that  afterwards  the^ 
Clarke,  sold  and  conveyed  the  said  i 
to  different  persons,  by  deeds  of  coi 
such  deeds  their  said  grantees  enter 
sion  of  the  said  lands  so  conveyed  U 
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and  CJarke^  and  daimed  to  be  the  owners  thereof  against 
ie  said  Pena  and  the  said  Vance;  that  afterwards,  and 
iunng  the  Ufetime  <rf  the  said  Pena  and  with  the  knowl- 
edge and  approbation  of  the  said  Pefia,  an  action  was 
rought  in  the  name  of  the  said  Vance,  and  against  the  said 
ran  tees  and  the  persons  claiming  and  holding  nnder  the 
lid  CtUT7  and  Clarke^  and  under  the  aforesaid  deed,  in  the 
9venth   Judicial  District  in  and  for  the  County  of  Solano, 

recover  the  said  six  hundred  acres  of  land;  and  that  such 
■oceedings  were  had  in  Ae  said  District  Courts  and  on 
>peal  to  the  Supreme  Court  of  this  State,  that,  by  the  final 
dgment  of  the  said  Supreme  Court,  it  was  determined  that 
e  said,  six  hundred  acres  were  included  in  the  said  deed 
om  llie  said  Pefia  to  the  said  Curry  and  Clarke,  and  that 
e  said  six  hundred  acres  were  fully  conveyed  by  the  said 
jed  to  the  said  Curry  and  Clarke;  thaft  the  said  final  judg- 
lent  was  rendered  and  perfected  in  favor  of  the  defendants 
ad  against  the  plaintiff  in  the  said  actira,  at  the  April 
'erm  of  the  said  Supreme  Court,  for  the  year  1864;  that  by 
le  said  judgment  the  said  six  hundred  acres  are  now  claimed, 
ossessed  and  owned  by  the  said  grantees  and  persons  hold- 
ig  under  the  said  Oiurry  and  Clarke  aforesaid.  That  the 
lid  Juan  PeSa  died  on  or  about  the  16th  day  of  March, 
i^S^  intestate,  leaving  him  surviving  several  children, 
nong  whom  are  the  said  defendants,  Jos6  Demetrio  Pena, 
5SU8  Pefia,  Gavaiiio  Pena,  Sumatria  Pena,  Neetoria  Pena, 
rancisco  Pefia,  and  Juan  Pefia.  That  the  said  Pefia,  dur- 
g  his  lifetime,   <lid  not  procure  any  conveyance  or  transfer 

the  said  six  htmdred  acres  of  land  aforesaid,  nor  any  part 
ereof,  from  any  person  or  persons,  nor  were  any  convey- 
ces  or  any  transfer  of  any  kind,  of  the  said  six  hundred 
res  or  any  part  thereof,  obtained  from  any  person  or  per- 
M  to  Hie  said  Pefias  or  to  the  said  Vance,  or  to  any  other 
"'B^'n  or  persons  on  their  behalf.  That  after  the  said 
tent  was  issued,  and  on  the  12th  day  of  December,  1859, 
d  Pefia  was  seised  sxid  possessed  of  about  seven  thousand 
res  of  said  ranol^  Qjiineumbered  and  in  fee  rimple  absolute. 
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That  at  varioois  times  in  1859  and 
fendants  in  several  parcels  all  of  ss 
That  said  Pena  was  bound  bj  his 
own  right  so  much  of  said  seven  th< 
necessary  to  satisfy  the  said  oovei 
ances  were  made  by  Pens,  to  the 
consideration^  and  to  deprive  him  o: 
his  covenant;  and  that  defendants  t 
with  full  knowledge  of  the  covenant, 
had  thus  conveyed  the  seven  tbousa 
owner  of  any  other  lands.  That  th( 
veyed  any  part  of  the  seven  thousan 
Sthy  1862,  Vance  had  executed  to  At 
he  had  acquired  from  Pena,  which 
mortgage  to  secure  a  idebt  from  Van 
defendants  held  the  land  ao  conveyed 
for  the  purposes  of  the  fuU 
ment  of  the  covananty  and  were  boi 
so  much  of  the  same  as  should  be  nece 
the  covenant 

The  defendants  demurred  to  the 
tained  the  demurrer,  and  dismissed 

The  plaintiffs  appealed  from  the 

B.  P.  S  /•  Reynolds,  for  Appella: 

It  is  quite  clear  that  the  two  cover 
were  intended  by  the  parties 
lands  described  in  the  deed  from 
dently  appears,  from  the  whole  cas 
whether  any  of  these  lands  had  be< 
one,  either  by  Pena  and  Vaca  joint 
the  doubt  and  difficulty  with  then 
to  Curry  and  Clarke  contained  anj 
was  intended  that  the  covenants  8h< 
lands  which  might  be  thereafter  f o 
Ouny  and  daxke  deed^  ia  jerj  ol 
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fact  of  Pena  insisting  that  none  of  such  lands  were  so  included 
in  that  deed,  and  consenting  that  a  suit  be  brought  in  the  name 
of  Vance  to  settle  that  question  and  to  recover  the  lands  from 
^urry  and  Clarke's  grantees.  The  lands  belonged  to  Vaca  and 
.  ena  in  common,  and,  therefore,  the  covenant,  as  it  very  prop- 
rij  might,  provided  that  if  any  of  the  lands  had  been  conveyed 
7  Vaca  and  Pena,  then  such  further  conveyance  should  be 
lade.  The  word  ''  and ''  may  be  read  "  or  "  in  order  to  effect 
le  mtention.  In  construing  covenants,  it  must  be  taken  most 
rongly  against  the  covenantor  and  in  favor  of  the  covenantee. 
Sheppard's  Touchstone,  166.)  And  it  is  a  well  settled  rule 
lat  the  intent  of  the  parties,  and  the  spirit  of  the  covenant, 
•e  to  be  taken  into  consideration  in  the  construction.  The 
;neficial  end  which  the  parties  had  in  view  is  to  be  primarily 
?garded  and  enforced.  The  whole  deed  and  the  covenants  are 
0  be  read  together,  and  from  the  reading  of  the  whole,  with 
he  mtent  and  object  of  the  parties  in  making  the  sale  and 
mrchase,  the  tame  rule  in  interpreting  that  object  is  furnished, 
i  the  intention  of  the  parties  be  doubtful,  that  construction 
irill  be  adopted  which  is  most  beneficial  to  the  covenantee,  and 
riL  give  to  him  the  intended  relief  and  benefit  of  the  cov- 
ntont  (Betts  v.  Turner,  1  Johns.  Cas.  70;  Martin  v.  Stow, 
Cow.  806.) 

In  Windham's  Case,  6  Coke,  7,  a  lease  of  one  piece  of  land 

>  A.  for  ten  years,  of  another  piece  to  B.  for  twenty  years, 
od  then  the  lessor  made  another  lease  of  both  pieces  to  C.  for 
irty  years,  to  b^in  i^t  the  end  and  determination  of  the  leases 
)  A.  and  B.  Xhe  question  was,  when  the  last  lease  begai^. 
he  Court  held  that  it  should  commence  at  the  end  of  ten 
ears'  lease.  The  court  say,  "  that  every  deed  shall  be  taken 
ore  strongly  against  the  grantor  and  more  beneficially  for 
e  grantee,  and  it  is  more  strong  against  the  lessor,  and  more 
(ueficial  for  the  lessee  to  have  the  last  lease  to  begin  presently 
iter  the  ezpiration  of  the  first  lease  than  to  wait  till  the  lease 
r  twenty  yeara^>>     The  Court  further  say,  Aat  <*  If  I  release 

►  another  aU  actdoas  which  I  have  againrt  you  and  another. 
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in  this  case^  notwithstanding  the  joint 
I  have  against  jou,  alone,  are  releas 
beneficially  for  him  to  whom  the  re 
strongly  against  him  who  makes  it; 
the  parties  shall  be  taken  respectively 
In  DuvdU  V.  Craig,  2  Wheat  45, 
his  wife,  and  Eobert  Johnson  and  1 
that  the  lands  were  free  of  incuml 
or  suffered  by  John  and  Sarah,  and 
then  followed  a  full  covenant  of  wa 
the  lands,  or  any  part  thereof,  shoul 
claims,  that  then  the  said  John  and 
Elijah,  shall  make  good  such  loss, 
branoe  created  by  John  and  Bobert 
that  the  covenant  was  against  the  j 
acts  of  the  parties,  and  that  the  bre^ 
alone,  was  wholly  insufficient  Bui 
covenant  of  this  nature  ought  to 
well  aa  joint  Mr.  Justice  Storey 
and  on  examination  of  them  and  hii 
found  that  the  construction  is  givei 
tion  and  object  of  the  parties, 
construction  is  held  and  explained 
ties:  Ernst  v.  Bartle,  1  Johns.  Oas. 
V.  McCrea,  1  Wend.  231;  Broome's 
Kinloss  V.  Lansing,  6  John.  49 ;  She 
Westcott  V.  King,  14  Barb.  87;  Eecli 
154,  note  1. 

Jf  •  A.  Wheatan,  iar  Respondenti. 

It  ia  oontended  by  the  plaintif 
covenants  should  be  read  together, 
they  show  that  Pefia  intended  to 
described   in    the   deed   to   Vance, 
incorrect   and  irrelevant  if  oorrec 
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jause  the  exceptions  in  the  deed  and  covenant  of  warranty 
uld  not  have  been  inserted  if  the  parties    had  intended  to 
ivey  the  land  covered  by  the  exceptions,  and  the  covenant 
a  future  coiwefyance  would  not  have  been  inserted  if  th* 
rties  had  intended  that  the  two   covenants  taken  together 
>uld  work  a  conveyance  of  all  the  land.     And  I  think  the 
ition  irrelevant,    because  if  correct  it   neither   strengthens 
•   weakens    the    plaintiff's  case    nor    defendants'    defence, 
is  action  is  bironght  alone  npcp  the  covenant  for  a  future 
Lveyanoe.     Xt  is   not  an  action  upon  the  covenant  of  war- 
ity;  the. warrant  affects  (ynly  the  land  conveyed  by  the 
sd*  thisla^on.   and  the  covenant  upon  which   i-t   is  brought 
Eect  onlyithe  land  not  conveyed  by  the  deed.      rThere  is  no 
•etencje  AalJ  there  is  any  failure  of  title  to  the  lands  covered 
J  the  warranty  ;  no  pretence  that  there  is  any  breach  of  the 
arranty,  and  the  ivarranty  contains  no  allusion    to  the  cove- 
ant  sued  on  or    its  subject  matter,  further  than  to  except 
lem  froni  its    operation.     The  covenant,   by    its   terms,   is 
jnfined  to  lands    which  had  been   conveyed   by    Vaca  and 
►efia,  and  not  to  lands  which  had  been  conveyed  by  Pena 
lone.     The  lands  conveyed  to  Curry  and  Clarke  were  con- 
eyed  by  Pena  oZone,  and  not  by  Vaca  and  Pena.     The  com- 
laint  does  not  show  that  any  lands  had  been  conveyed  by 
raca  and  Pena,  and  therefore  the  UtUr  of  the  covenant  had 
^gver  been  broken* 

The  complaint  further  shows  that  Pefia  did  not  believe  or 
idinit  during  his  lifetime  that  the  deed  to  Curry  and  Clarke 
^eluded  .any  of  the  lands  included  in  the  deed  to  ^^^f* 
Xbe  lands  then  conveyed  by  the  deed  to  Curry  and  Clarke 
^uld  not  have  been  the  lands  that  Pena  iniended  to  cover  by 
hiB  covenant  And  therefore  there  has  been  no  breach  of 
either  the  letter  or  intention  of  the  covenant. 
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Opinion  of  tbe  Comt^l 


By  the  Courts  Shavteb^  J.: 

The  only  landa  which  the  deed  of 
plaintiff  Vance  purports  to  convey 
of  the  creek,  referred  to  in  the  dee< 
been  conveyed  by  Yaca  and  Pena 
deed  to  some  person  or  persons  o\ 
The  covenant  of  warranty  in  the  de 
the  deed  purports  to  convey,  and  : 
plated  by  the  covenant  on  which  tl 
which  lands  the  deed  does  not  pi 
latter  covenant  contains  two  altemi 
the  effect  that  if  it  shall  turn  out  th 
on  the  southerly  side  of  the  crec 
conveyed  by  "Vaca  and  Pena'*  t 
other  than  Fore,  he,  Pena,  will  con 
in  the  event  that  they  shall  be  re 
But  if  the  lands  ao  distinguished 
I  iLtrttA-  been  conveyed  by  Vaca  and  Pefia 

Fore,  and  if  Pena  should  fail  to 
':    !  "^^  '  veyed  to  himself,  then  Pefia  coven 

.  "•^'  vey  to  Vance  other  lands  in  the  ( 

I  ] ,  ' •  \'''  value  to  the  lands  aforesaid. 

Under    both    these    alternative    8 
1  iti  i/^  ^f  Pena  to  convey  land  to  Vance 

whether  Pena  and  Vaca  had  made 
'*'!'*^ii«*'^  land  on  the  south  side  of  the  creel 

covenant       No   such   joint   convey 
i  1 ; !  complaint  is  bad  in  not  stating  a  cas' 

'     '  '  *  "  nant  counted  on. 

^  j  I  M  '  '  Judgment  affirmed. 

Neither  Mr.  Chief  Juatioe  Cummm 
expressed  an  opinion* 
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THOT^IAS  HARPER  v.  P.  A.  LAMPING. 

\>NTnfiTAVCE.~A  ihd^erit  will  not  be  *T«vcnied  becanse  tbe  Court  refnees 
t*  grant  a^coiidaa«iee,:  If  mar*  Is  no  tbaw  «t  dlecretlon  en  th«  iMtrt  of  the 
Court  In  denyinf  the  motion. 

^*^'  ^'  •  party  who  applies  for  a  continuance  on  account  of  the  absence 
o*  «  wttaess. does  not  know  where  he  Wand  does  not  show  that  he  Will 
be  aUe  to  procure  his  testimony  within  a  reasonable  time,  it  le  not  an 
abuse  of  discretion   in  the  Court  to  refuse  it. 

'*^-  ''  ^  "<>^  •»  abuse  of  discretion  for  a  Court  to  refuse  a  cOntlnhianc© 
on  account  of  the  absence  of  a  witnen  wheee  testteony  is  not  matsrfaL 

CWJVTAJTF  TwmMonT-— A  iudgmcnf  will  not  be  reTetsed  on  account  of 
tbe  reception  of  testimony  which  has  no  bearing  upon  the  Terdict  or  flnd- 
fnga  of  fact,  eyen   If  technically  irrelevant 

lOM  BxAMiwATioif  OP  WiTHiss.— If  «  - wltness  to  a  very  material  one  tor 
»•  party  introdnelng  Wm;  aad  haa^^cn  intimately  associated  with  him  In 
relation  to  tiie  matters  in  mlt,^  t>e  wposlte  party  has  a  right  to  test  his 
credibility  on  cross  examination  by  any  questions  calculated  to  Illustrate 
bla  attitude  to  tiie  parties,  even  If  the  qneetlona  are  not  strictly  speaking 
cross  examinatlen. 

LBTi-EiKsaip.—  If  A.  enters  into  a  partnership  with  B.,  And  puts  into  the 
concern  as  his  share  money  belonging  to  a  third  person,  which  he  holds  as 
agent,  that  fact  does  not  mslce  such  third  person  a  partner  of  B..  nor  does 
tt  make  A.  aiy  the  lees  the  partner  of  B»,  evdn  If  A»  used  the  «noney  wlt¥- 
not  the  authority  of  a.  the  owner;  and  in  an  action  brought  by.  A^ 
against  B.   to   wind   up   the   partnership,   such   facU   have  no   relevancy. 

moN  TO  ^iVD  ur  TA»rinntnniT.—  lt  In  Kn  action  to  wind  up  a  partner 
ahlp  between  tixe  plaintiff  and  defendant  In  the  stock  of  a  corporation, 
landing  in  the  name  of  defendant,  it  appears  that  the  plaintiff  has  agree^ 
that  the  defendant  may  reUin  certain  shares  until  a  demand  made  against 
«ie  partnership  Is  settled,  the  Court  should  not  direct  a  conveyance  of  those 
ahares  to  the  plaintllt  withoot  proof  that  t^^e  demand  has  been  s^ttied. 

DQMaMT  WiNDixo  Up  pABTNaBSHiF.— A  .  Judgment  winding  up  the  affairs 
of  a  partnership  may  make  a  division  of  the  partnership  property.  If  there 
•"  T  ^^^*  *"^  ^  •  division  In  kind  is  as  fair  to  aU  the  parties  as  a  sale 
and  division  of  the  proceeds.  If  the  property  conslsU  of  stock  standing  in 
the  name  of  the  defendant,  the  Judgment  should  not  be  In  the  alternative, 
requiring  the  defendant  to  either  transfer  to  the  plaintiff  his  part  thereof  or 
P*y  him  a  certain  sum  of  money,  but  should  direct  a  division  in  kind  or  a 
■^«  »hd  a  dIvUioR  of  tiie  proceeda 

Appeal  from  the  Disfa-ict  Court,  Tenth  Judicial  District, 
ierra  Oouaty. 

The  defexKlgnt  waa  prosecuting. two  actions  in  his  namp  to 
>recloee  mortgages  on  a  mining,  claim  in  Sierra  County. 
1^  plaintiff  fujrni$iLed  him  a  sum  of  mqney,  au4  tii^e.  two 

^^  XXXIII^41 
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eatered  into  a  written  agreement, 
actions  should  be  prosecuted  in  th< 
but  that  both  should  be  equally  ii 
action,  and  in  the  property  if  purd 
Sheriff's  sale. 

On  the  26ih  day  of  April,  186 
quired  the  legal  tide  to  the  daim  1 
short  time  before  that  had.  agreed 
that  a  corporation  should  be  formi 
that  the  stock  should  be  principally 
that  defendant  should  convey  the 
tiouy  and  that  the  corporation  8h< 
that  the  parties  should  pay^j^^ 
ments  levied  on  the  sto<^,  ana  si 
The  corporation  wito  formed  and 
claims  were  worked  as  agreed, 
shares  of  stock,  of  which  ninety 
ant     Soon  after  the  stock  was  isa 
fifteen  shares  were  sold  to  obtain 
leaving  seventy-five  shares  in  defer 
ant  received  the  dividends  declarec 
but  refused  to  account  with  the  pla 
than  fifly-five  shares. 

On  the  11th  day  of  April,  186< 
to  the  plaintiff  twenty-five  shares 
his  right  to  two  and  one  half  shi 
kins  claimed  that  the  parties  wei 
agreed  that  the  defendant  might 
shares  until  Parkins'  demand  was 

This  action  was  commenced  Jul^ 
ing  and  settlement  of  the  partners 

When  the  corporation  was  firs 
assessments  levied  on  the  stock, 
developed  dividends  were  declare 
in  his  answer,  that  when  an  asse 
the  plaintiff  was  unable  to  pay 
consented  that  the  plaintiff  migh 
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Ae  stock  to  nuBe  the  money,  and  that  the  defendant  then 
JO  the  Msesament  (two  thousand  dollars,)  out  of  his  own 
ciet,  Mid  soon  afterwards  borrowed  die  two  thousand  dollars 

one  Brown,  for  sixty  days,  at  three  per  cent  per  month, 
•2Sr^^*^  the  twenty  shares  as  security,  and  that  when 

8W  days  expired  the  defendant  did  not  raise  the  money 
redeon,  and  consented  that  the  stock  might  go  for  the  debt, 

tnat  the  defendant  then  agreed  with  Brown  that  he  might 
e  the   stock  for  the  debt. 

Vhea  the  cause  was  called  for  trial,  the  defendant  appUed 
a  continuance,  on  aooount  of  the  absezice  of  Brown,  to 

im  he  claimed  he  had  hypothecated  the  stock,  and  in  his 
all  ****«.**  '*'»*  Brown  left  San  Franciaco  in  the  spring 

L865,  saying  that  he  waa  going  to  the  new  mines  in  the 

'  ^  *T**  ^  ^**^  °°*  ^^^^  "^l*  "™<»  *o  l«a™  "W'here  he 
^  ♦?  il*  ^®  ^^  diligently  inauired  for  that  purpose, 
L  tnat  he  expected  to  prove  by  said  Brown  that  he  bor- 
?ed  the  two  thousand  doUais  of  him  and  hypothecated  the 
mly  shares  o^  stock,  and  when  the  money  fell  due  agreed 
h  Jirown  that  he  might  keep  the  stock  for  the  debt  The 
irt  denied  the  oontinuanoe. 

^,  *•**  *"»1»  it  appeared  from  the  plaintiffs  testimony 
'i™®  S™****"  part  of  the  money  (about  five  thousand  dol- 
i;  which  the  plaintiff  paid  the  defendant  at  the  time  the 
tra*  was  made  in  1868,  waa  derived  from  the  estate  of 
"jfT'j  *'*"*®^  brother,  who  died  in  California,  and 
ch  had  been  distributed  by  the  Probate  Court  to  plain- 
s  father,  who  lived  in  England,-  and  which  had  been 
ed  in  the  plaintiff's  hands  as  the  agent  of  his  father. 

plamtiff  offered  evidence  to  prove  that  his  father  had 
rated  that  he  invest  the  money  in  California,  and  called 
iaogstaff,  who  testified  that  he  visited  England  and  saw 
plaintiff's  father,  and  told  him  about  the  money,   and 

•i,  *°^**^>  had  been  the  administrator  of  the  estate, 
ntiffs  counsel  then  aaked  Langstaff  what  dispoeition  the 
ititt  8  father  told  him  he  wanted  his  son  to  make  of  the 
sj'    The    defendant's   counsel  objected  to  the    question 
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as  irrelevant,  and  the  Court  overrn 
defendant  excepted.     The  witness 
told  him  that  he  wanted  his  son  to  ni 
and  did  not  want  it  sent  to  Englan( 

On  the  cross  examination  of  ] 
attorney  asked  him  if  the  plaintiff 
twenty-five  shares  of  stock  whici 
plaintiff  have  in  1866.  The  plai 
this  as  irrelevant,  and  the  Court  si 
the  defendant  excepted.  When 
defendant's  counael  moved  the  Coi 
the  plaintiff  never  had  any  interes 
the  action.  The  Court  overruled  ti 
ant's  counsel  excepted. 

The  Court  found  that  the  stock 
dollars  per  share,  hut  that  the  p 
worth,  and  was  unwilling  to  sell  ii 
dred  dollars  per  share,  and  found 
the  question  of  the  hypothecation 
shares.  The  Court  then  rendered 
for  the  dividends  on  twelve  and  a 
of  the  twenty  shares  claimed  to  hi 
the  two  and  a  half  sharea  held 
Parkins  claim,  and  directed  in  the 
ant  transfer  and  deliver  to  the  j 
half  shares;  and  that  in  default  of 
tiff  should  recover  from  the  defe 
thousand  seven  hundred  and  fifty 
the  stock  as  estimated  by  the 
appealed. 

The  other  facts  are  stated  in  the 

P.  Van  Clief,  for  Appellant, 


The  def^idant  should  have  bee 
whether  the  plaintiff  had  assign 
shares  of  stock.  The  question  w 
tion  for  the  purpose  of  showing 
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ested  in  ^^.e  dispute.  Had  we  l)een  permitted  to'  pnrstie  this 
\me  of  examination,  1;^e  might  have  shown  that  thfe  witness  was 
tlie  only  party  interested. 

Ttte  nonisnit  should  have  been  jgrai^ted.  The  plaintiff 
invested  his  father^s  money  without  hia  authority.  By  the 
fourth  section  of  our  code  it  ie  proyided  that  every  action 
must  be  prosecuted  in  the  name  of  the  real  party  in  interest 
The  plaintiff  is  not  an  executor  or  adminiBtrator  or  trustee 
of  an  express  trust,  and  therefore  cannot  sue  under  the  pro- 
visions of  the  sixth  seotion*  ^Ehe  plaintiff  was  not  entitled 
to  recover  the  two  and  a  half  shares  held  by  the  defendant 
as  security  for  the  settlement  of  the  Parkins,  demand.  There 
was  no  proof  that  It  had  been  settled.  The  decree  therefore 
should  have  been  confined  to  twelve  shares.  It. was  error  ta 
decree  a  division  of  the  partuership  property  in  kind. 
(Gow.  on  Part,  3d  ed.,  234-5,  252-3 ;  Freedy  y.  Wigktwich, 
1  Tomhn,  261;  3  Kent,  76;  CoUyer  on  Part  146,  204; 
Crashway  v.  Collins,  15  Vesey,  218,  227 ;  Crashway  v.  Maxole, 
1  S wanton,  4^5.)  The  decree  is  in  the  alternative,  and  leaves 
it  at  the  option  of  the  defendant  to  assign  twelve  and  a  half 
shares  or  have  twenty-five  shares  sold,  and  the  proceeds  ap- 
plied to  the  payment  oi  the  value  of  the  twelve  and  a  half 
Bharea,  which  value  is  fixed  at  the  plaintiff's  estimate.  This 
was  erroneouis. 

Charles  A.  TiMle,  for  Respondwit^ 

Even  if  Langstaff's  testimony  about  the  declarations  of 
Harper's  father  in  England  was  erroneously  admitted,  defend- 
itnt  was  not  injured  by  it.  He  had  dealt  with  Harper  all  the 
way  through,  and  knew  no  one  else,  and  had  not  asked  that 
any  one  else  be  made  a  party  to  tiie  action. 

The  question  whether  Harper  had  assigned  twenty-five 
shares  to  Langstaff  was  irrelevant  These  shares  were  not  in 
dispute. 

Appellant's  authorities  only  hold  that  all  partnership  prop- 
erty may  be  decreed  sold  on  a  dissolution;  not  that  it  must 
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be  said.  A  diyiBion  in  kind  is  equil 
ing  stocks.  Their  value  fiuctuates^  i 
dissolution  might  not  produce  a  tent 
chaser  might  realize  in  ten  months. 

If  the  defendant  delivers  up  the 
decree  in  the  alternative  will  be  mere 
equitable  that  he  deliver  it  up.  If  I 
this  behalf,  it  is  not  inequitable  fox 
think  the  stock  is  worth  to  Hi. 

James  Johnson,  also  for  Besponde 

The  affidavit  for  a  ocmtinuance 
and  it  shows  that  Brown's  testimoi 
Harper  had  transferred  twenty-five 
staff,  the  fact  was  irrelevant  The 
the  question,  did  not  claim  that  he 
witness;  had  he  done  so^  we  mi| 
objection. 

The  twelve  and  a  half  shares  are  tfa 
and  the  defendant  should  transfer  th< 
the  provision  that  if  he  fails  to  transf 
for  he  need  not  refuse. 

Bj  the  Court,  SAimsBsoir,  J. : 

There  had  been  one  oontinuanc 
and  the  defendant  had  not  only  be 
ness  Brown,  or  to  ascertain  with  i 
residence,  but  was  imable  to  give  i 
that  he  could  obtain  his  testimoi 
time.  Moreover,  his  testimony  do 
very  material.  It  only  went  to  tl 
had  hypothecated  twenty  shares 
allowed  the  stock  to  go  in  paymc 
respect  the  vital  fact  was  not  w] 
hypothecated  the  stocky  but  wheth< 
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igent  o^^e.  p^tiflF,  or  whether  the  act  of  hypothecation 
vas  the  i^^t  <rf  tb^  |>laifttiff  or  the  defendant,  and  upon  that 
>oint  H  waa  not  pretended  that  Brown  could  give  any  evi- 

^^^'  ^  ^^^  *®  ^^^^  *^  *®  ^^^  ^^^^^  against  the 

efendantjaa  to  t^,,fact  of  hypothecation,  but  for  the  reason 
Jf^^^^^  the  finding  is  not  material,  for  it  may  be 
)nceded  that  the  stock  was  in  fact  hypothecated  without 
langmg  the  final  result.  Under  these  circumstances  we 
ink  there  was  no  abuse  of  discretion  on  the  part  of  the 
ourt  in  its  ruling  upon  the  defendant's  motion  for  a  con- 


luance. 


The  point  made  upon  the  ruling  of  the  Court  in  respect 
the  oral  tesdmony  of  Langstaflf  as  to  what  the  plaintiflPs 
ther  said  to  him  in  England,  ai^d  as  to  his  telling  the  plain- 
f  oi  what  bia  father  had  said,  admits  of  substantially  the 
ne  answer.  Tiio  testimony  only  served  to  explain  how 
3  plaintiff  came  lay  the  money  which  he  had  invested  in 
J  concern.  So*  far  as  the  defendant  was  concerned,  it  was 
no  consequence  where  the  plaintiff  got  his  money.  The 
ly  material  question  in  that  connection  was,  did  he  pay  in 
>ney,  and  how  nanch,  and  not  where  he  got  it.  Doubtless 
e  evidence  was  ixrelevant,  and  perhaps  technically  incom- 
itent  if  relevant;  hut  we  do  not  regard  the  matter  as  having 
id  any  bearing  npon  the  findings,  and  therefore  are  not 
sposed  to  reveiBe  the  judgment  on  account  of  the  ruling 
■  the  Court,  whether  it  was  right  or  wrong. 
We  have  noLore  difficulty  with  the  next  point,  which  is 
unded  upon  the  ruling  of  the  Court  against  the  defendant's 
^ht  to  quesdon  LangstiCff  touching  the  assignment  of  stock 
the  plaintiff  to  him.  Langstaff  seems  to  have  been  a 
ry  material  >^tness  on  the  part  of  the  plaintiff.  He  was 
iimately  associated  with  the  plaintiff  in  matters  directly 
inected  with  questions  of  fact  involved  in  the  action,  and 
ike  to  the  main  points  in  issue.  Under  these  circum- 
inces  the  defendant  had  a  right  to  test  his  credihility  on 
088  examination  by  any  mode  of  examination  which  was 
Iculated  to  illustrate  the  attitude  and  relation  of  the  wit- 
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ness  to  the  parties  and  the  subje 
Upon  this  point,  in  Jackson  v.  Pecu 
Cal.  24,  it  was  very  justly  said: 

""We  are  inclined  to  agree  mi 

lants,  that  Courts  are  apt  to  take 

rights  of  the  examiner  in  such  cases 

'  '        '  a  scope  to  the  rule  that  a  cross  exa 

Ji'^^*  to  the  subject  matter  of  the  evident 

■•;■'. I  the  cross  examination  cannot  go  b 

'»  ••  '    "■  ought  to  be  allowed  a  very  free  r; 


to  do  this,  the  witness  may  be  sift< 


..  t :»«***'5|> ;  ing  the  matters  as  to  which  he  tei 

1S%^'  leanings,  relations  to  the  parties  i 

\  ,  Sii.}'''  gence,  the  accuracy  of  his  memo: 

.  **t'''fl  the  truth,  his  means  of  knowledge, 

*■'•••*''''    '  acquaintance  with  the  subject  ma 

Much  must  be  left  to  the  discretioi 

;     •♦■'•-'«»^  robjecf 

The  Court  erred  in  not  allowing  ' 

I  'I  \  :.*  ^^p .  {nation  to  proceed. 

^4  4!!  !..'^»  The  Court  did  not  err,  howeve 

ant's  motion  for  a  nonsuit.        Co 

■  iu4!f'''i^      ''V  Tested  in  the  concern  by  the  plaii 

or  his  mother,  that  fact  would 
mother,  as  the  case  may  be,  the 
This  is  an  action  to  wind  up 
between  plaintiff  and  defendant, 

t  •  pp.  i  J.  which  neither  the  plaintiff's  fathe 

p  »  '  '     *  ,  Admit  that  the  plaintiff  had   fun 

either  to  his  father  or  his  mother 
which  he  paid  into  tie  concern; 
he  so  used  the  fimds  without  an 
either  of  them,  the  plaintiff  is  nc 
the  defendant^  and  the  real  pari 
matters  inyolved  in  this  actioii. 
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ict8  assumed  are  true,  the  father  or  mother  might  follow  the 
inds  so  converted  by  the  plaintiff  into  the  partnership  effects 
1  question,  and  charge  both  plaintiff  and  defendant  as  trus- 
ses; but  whether  they  could  or  not  has  nothing  to  do  with  this 
ase. 

Neither  the  pleadings  nor  the  evidence  show  "vs^hether  the 
'aosaction  with  Parkins^  whatever  it  may  have  been,  has 
^er  been  closed,  and  from  what  appears,,  Uie  legal  presump- 
on  is  that  it  has  not.     If  so,  the  defendant  was  not  bound 
I  account  for  the  two  and  a  half  shares  belonging  to  the 
[aintiff  and  withheld  by  the  defendant   on   account  of  that 
ansaction.     Doubtless  the  answer  of  the  defendant  is  drfect- 
e   in  not  averring  that  the  transaction  of  Parkins  is  still 
)en,    but   the    plaintiff    went    to   trial  without  taking  any 
)jection,  and  under  all  thd  circumstances  we  think  the  evi- 
mce  ought  to  have  shown  that  the  transaction  with  Parkins 
id  been  closed  up,  in  order  to  sustain  the  judgment  so  far 
J  it  relates  to  the  two  and  a  half  .shares  held  back  by  the 
efendant  on  account  of   that   transaction,   but    we    see    no 
bjection   to   dividing    the    stock   instead  of  selling  it,  there 
sing  no  necessity  for  a  sale  of  it  to  raise  money  to  pay 
ebts,  unless  there  is  some  other    reason   for   a   sale    which 
oes  not  thus  far  appear.    The  general  rule  is  to  sell,  because 
i  is  generally  considered  to  be  the  fairest  course  to  be  pur- 
led, but  a  division  in  kind  may  be,  under  certain  circumstances, 
5  fair  to  all  the  parties  as  a  sale  and  division  of  the  proceeds. 
Tiere  such  is  the  case  there  can  be  no  objection  to  a  divisicfti 
^  tind.    (Story  on  Part.  Sec.  350.)    But  the  decree  ought  not 

be  in  the  alternative;  that  is  to  say,  it  ought  not  to  require 
e  defendant  to  transfer  the  stock  and  pay  a  sum  of  money 
eater  than  the  value  of  the  stock.    It  should  direct  the  stock 
be  sold  and  the  proceeds  divided,  or  divided  i»  ^^^  and  there. 
>p. 
Order  denying  new  trial  reversed  and  new  trial  granted. 
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JOHN  WENDT  «.  THAT" 

▲CTXov  roB  liONBT  Hao  ahd  Bbcbitid.^ — Whei 
Am  being  Indebted  to  plaintiff  In  a  ram  of 
A^  plaintiff,  and  defendant,  that  A.  iboold  i 
■hoald  par  the  eame  to  plaintiff  on  the  reqi 
A.  paid  to  defendant  said  ram  in  the  gold  c< 
for  the  Qse  and  benefit  of  plaintiff,  that  def 
to  plaintiff  npon  eald  request  dnly  made;  a: 
■aid  coin  ii  an  action  for  money  had  and  r< 
ant  la  not  charged,  nor,  opon  said  facti,  cb 

Dmtbct  in  Plb^dino.  whbn  Waitbd. —  The  ob; 
the  proper  parties  tm  plalntlifB,  where  th< 
the  face  of  the  complaint,  moat  he  taken  b] 
be  deemed  waived. 

Odhflict  or  Btidbncb. —  Where  the  erldence 
laraee  of  fact,  thla  Coart  wtll  aot  be  wan 
of  a  jorj  or  other  declaion  npon  aaeh  Inm 

lUDOMBNT  FOB  GoLD  COIN. —  Where,  in  an  i 
celTed,  It  appeared  that  defendant  receive 
coin  and  gold  dnet,  all  of  which  he  entered 
ft  Terdlct  for  plaintiff  for  lald  ram  **  in  i 
as  contrary  to  the  evidence. 

Application   or  Patmbnts. —  Where  money   I 
coont  composed  of  differeht  Items,  made 
prtatlon  thereof  is  made  by  either  party 
ftccount,  the  rule  is  that  the  payment  shall 
order  of  time  In  which  they  are  made. 

•Where  payments  ftrt  made  leoetally  1 
against  the  party  paying  —  one  due  to  hlo 
for  whom  he  was  acting  as  agent  —  and  n< 
to  either  account  is  made  by  either  party 
will  be  applied  ratably  to  both  accoants. 
-The  debtor  may,  at  or  before  the  tin 
cation  of  the  payment,  and  if  the  credltoi 
by  the  direction.  If  the  debtor  omits  to  n 
may,  generally,  apply  the  payment  to  an 
made  ht  cannot,  without  the  consent  of  th 

Appeax  from  the  District  Court, 
trict,  Placer  ObunQr. 

The  material  avenneiDts  of  the  p 
follows^  to  wit: 

"On  the  6th  day  of  Jmie,  1864 
Co.  were  indebted  to  the  plaintiff  ii 
hundred   and   twenty-five   dollara| 
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plaintiff  of  the  purchase  money  of  a  certain  interest  in  a  lot 
)f  mining  claims  situate  on  Dutch  Kavine,  Placer  County, 
nd  before  that  time  sold  and  conveyed  by  plaintiff  to  said 
Jz  Sing  &  Co.  That  afterwards,  to  wit:  on  the  day  and 
}ar  aforesaid,    a.*    the  said  county,  it  was  inutually  agreed 

and  between    -tlie  said  plaintiff  and  Ah  Sing  &  Co.  and 

J  said   defendarx-t,  that  the  said  Ah  Sing  &  Co.  would  and 

Id  pay  over  to  the  said  defendant  the  said  sum  of  money 

A  as  af ores^tdd,  and  that  defendant  would  receive  and 
•/^keeP  *^®  same  as  the  money  of  plaintiff,  and  would 
\  fiOBi©  o^r&r  to  the  plaintiff  when  he  should  be  there- 
y  "^^  ^-^atds  xr«quested.  And  plaintiff  avers  that  after- 
ito  ^^^^^^^X,'-  ^^  said  day  and  year,  the  said  Ah  Sing  &  Co. 
aiAs,  to  ia  the  gold  coin  of  the  United  States,  said  sum 

id  pay  ^^^Tci  and  twenty-five  doUars  to  the  said  defendant 
)i  iouT  ^  ^Q  ^ge  and  benefit  of  said  plaintiff;  and  said 
[oT  and  ^  received  the  same  in  said  coin.  And  plaintiff 
defenda^^  afterwards,  to  wit:  on  the  1st  day  of  September, 
*^®^  ^the  plaintiff  demanded  of  said  Boss  the  payment  of 

^'A     nin  of  money,  in  said  coin;   but  that  said  defendant 

T?^       has  wholly  failed,  n^lected,  and  refused,  and  still  does 

^^11    neglect^   and  refuse  to  pay  the   same,  or   any   part 

,    reof  and  that  there  is  now  due  plaintiff  from  said  defendant 

aaid  full  sum  of  four  hundred  and  twenty-five  dollars  in  gold 

coin,  and  legal  interest  thereon,  from  said  1st  day  of  Septem- 

ber/l864.'' 

The  answer  consisted  only  of  denials  of  all  the  material 
facts  of  the  complaint  On  the  trial  there  was  evidence 
tending  to  prove  that  the  demand  sued  for  was  the  property 
of  the  plaintiflF  and  three  other  persons.  It  was  proved  on 
the  tn'aJ  that  the  defendant  was  a  merchant,  who  for  several 
years,  to  wit.  between  September  26th,  1863,  and  March 
I2ib,  1866,  Bc^i^^  xnerchandise  to  Ah  Sing  &  Co.,  and  had  with 
hem  constantl  an  open  book  account,  consisting  on  the  one 
ide  of  ^iarg^^^  ^^U  merchandise  and  for  moneys  advanced 
a    the  ««cox^^^    ^^   ^  Sing  &  Co.,  one  of  which  charges, 
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under  date  of  June  6th,  1864^  was 
$425,"  and  on  the  other  side  of  i 
"  cash,"  which  were  proved  on  the  tri 
gold  coin  and  gold  dust^  made  betwe 
and  March  12th,  1866;  that  during 
account  run.  Ah  Sing  &  Co.  were  in( 
less  at  any  time  than  twelve  hundre 
payments  made  by  Ah  Sing  &  Co.  aft 
so  much  in  excess  of  the  balance  at 
the  defendant  on  said  account  as  verj 
plaintiff's  demand  against  Ah  Sing  i 
dence  introduced  on  the  part  of  thi 
prove  that  the  entry  of  said  charge, 
$425,"  was  made  by  defendant  mer 
hastening  the  payment  by  Ah  Sing  & 
sum,  and  by  agreement  between  plai: 
entry  was  so  made  for  that  purpose 
this  point  was  conflicting. 

At  the  request  of  plaintiff,  the  Coi3 
lowing  instructions,  to  wit: 

"If  the  jury  believe  from  the  e^ 
sale  mentioned  in  the  pleadings  and 
nesses  were  deposited  with  defendan 
of  plaintiff,  the  Chinamen,  and  defei 
enabling  defendant  to  collect  from  th 
any  money  that  might  become  due 
under  said  bill  of  sale,  and  if  they 
evidence  that  the  said  Chinamen  i 
Eoss  money,  and  that  Ross,  out  of 
appropriated  or  credited  to  plaintiff  i 
five  dollars,  then  plaintiff  ought  1 
amount  If  the  jury  believe  from 
hundred  and  twenty-five  dollars  was 
to  be  paid  to  plaintiff,  and  the  fact  thf 
Chinamen  on  his  own  account,  and  sti 
them^  cannot  defeat  plaintiff's  rights.' 
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To  which  defendant  duly  excepted. 

Defendant  tfcen  ask^ed  of  the  Court  the  following  instruc- 
tidns,  which  were  refused,  to  which  refusal  defendant  duly 
\xcepted,  to  wit; 

^^  If  Roes  had  a  demand  against  the  Chinamen,  and  re- 
ived moneys  from  them  which  he  applied  to  his^  own  debt, 
at  does  not  reii-<3ler  him  liable  in  this  action,  unless  he  was 
Id  at  the  time^  odt  payment  to  apply  it  to  the  debt  of  Wendt. 

i  fled  because  all  that  is  correct  is  contained  in  instruc- 
)BB  iiie  third  an.<a  fifth  given." 

rrv    '      rii^^  axxd  judgment  were  for  the  plaintiff  for  the 
A '^\ni^'  in  the  gold  coin  of  the  United  States.       The 
urn  dem         ^ved  for  a  new  trial  upon  the  grounds  following, 
ielendax^^  ^ 

to  witi 

cc  T?;.r««t  — ^  '^^  Court  erred  in  giving  plaintiffs  instructions 

^  ^Second  -— Th®  Court  erred  in  refusing  defendaWs  instruc- 
tions to  the  Jtii7  as  asked. 

"  Third  — -  The  judgment  is  contrary  to  the  evidence  in 
this:  that  there  is  no  proof  the  riioney  sued  for  was  ever  paid 
to  or  received  by  Ross,  as  averred  in  complaint.  There  ift 
no  proof  that  any  demand  was  ever  made  on  Ross  for  the 
money.  There  is  no  proof  of  the  kind  of  money  paid  to  or 
received  by  Ross,  if  a^iy  was  ever  received  by  him. 

^'  Fourth  —  The  judgment  is  against  law.'* 

The  motiaji  was  denied  by  the  Court,  and  from  the 
order  denying  the  same,  and  said  judgment,  the  defei^dant 
appealed. 

The  other  f  .^jts  are  stated  in  the  opinion  of  the  Court. 

Jo  Bamittt^^  for  AppeUant 

The  ^'J^ttsi^^       between  Ross,  Wendt,  and  the  Chinamen 
'"  «  '"^^'^^^i^*    and  Ko58,  the  depositee^  was  not  liable  until 
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a  demand  was  made  upon  him  at  t 
(Story  on  Bailments,  Sees.  41-3,  61, 
V.  Cook,  9  Johns.  860;  Hoffman  v. 
"No  such  demand  was  made.  The  pr* 
was  the  joint  property  of  Wendt  i 
Wendt  individuallj.  There  was  no 
by  the  others  to  Wendt,  and  Wend 
name  maintain  his  suit  under  the  te 
tended  on  the  part  of  plaintiff  that  i 
that  the  suit  is  for  money  had  and 
another.  Yet  by  his  own  theory, 
received  the  money  in  a  fiduciary  ( 
or  bailee,  was  entitled  to  demand  b 
and  that  demand  must  be  after  t 
received  by  the  agent  or  bailee. 

The  judgment  is  contrary  to  lav 
neither  law  or  fact  justifying  a  coin 
seen  that  the  only  evidence  justif; 
Boss  is,  that  we  inoorporate  this  fo 
five  dollars  into  the  Chinamen's  aoc 
as  a  charge  against  the  Chinamen, 
the  Chinamen  contracted  or  were  b 
looin,  nor  can  it  be  successfully  1 
coin  to  Ross.  The  money  that  the 
account  was  paid  in  gold  coin  and  \ 
claim.  It  nowhere  appears  that  th* 
time  paid  Boss  money  with  orders, 
ing  that  it  was  not  to  go  on  their 
to  be  applied  to  the  Wendt  debt. 

The  instructions  to  the  jury  givei 
not  state  the  law  correctly;  more< 
peculiar  terms,  they  did  the  defe 
this:  that  they  assumed  the  OEsiste: 
before  the  jury  to  support  a  finding 
of  fact  involved  in  the  issues,  whei 
evidence  bearing  <m  said  matters  bef  o 
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Twted  <£  Craig,  for  Respondent. 

Tbe  verdict  in  plaintiffs  favor  establislies  the  fact  that  on 
\e  6th  day  of  June,  1864,  defendant  received  to  the  use  of 
ie  plaintiff  four  hundred  and  twenty-five  dollars,  in  gold  coin, 
f  it  were  true,  as  contended  by  appellant's  counsel,  that  the 
of endant  held  this  sum  as  a  teclinical  bailment,  and  was  theie- 
)re  entitled  to  demand  at  the  particular  place  of  bailment,  still 
;  would  be  necessary,  if  defendant  intended  to  justify  a  re- 
isal  of  a  demand  not  made  at  such  particular  place,  and 
>r  payment  at  such  place,  that  he  should  have  based  his  refusal 
pon  the  specific  ground  that  he  was  entitled  to  a  demand  at 
ich  place,  and  the  testimony  hen^ein  showing  that  subsequently 
>  the  6th  day  of  June,  1864,  plaintiff  had  made  demand, 
id  that  the  payment  had  not  been'  refused  upon  the  special 
onnds  above  mentioned,  the  liability  to  a  demand  at  a 
rticular  place  only  will  be  deemed  to  have  been  waived, 
[it  the  complaint  as  a  whole  substantially  shows  money 
d  BTii  received  to  the  use  of  the  plaintiff,  and  in  con- 
ieration  tliereof  a  legal  liability  to  repay,  and  seeks  under 
e  statute  to  compel  a  repayment  in  the  same  kind  of  currency 
leged  to  have  been  received.  As  to  the  point  that  the 
md  belonged  jointly  to  the  plaintiff  and  the  other  grantors 
:  the  mining  claims,  there  is  no  such  defence  set  up  in  the 
iswer,  and  is  therefore  waived. 

The  instructions  given  to  the  jury  declared  the  law  correctly, 
id  were  applicable  to  the  case  as  it  existed  before  the  Court 
d  jury. 

As  to  the  point  that  there  was  no  proof  of  the  kind  of 
)ney  paid  to  or  received  by  defendant,  the  testimony  for 
iintiff  shows  that  gold  coin  and  gold  dust  were  the  only 
ids  of  payments  ever  made  by  the  Chinamen  to  the 
Fendant.  The  entry  in  the  defendant's  account  of  the  four 
ndred  and  twenty-five  dollars  paid  Wendt,  shows  that  the 
no  was  paid  in  money  and  not  gold  dust,  and  aids  plain- 
fa    teatimony   on   this   point.       This  evidence    aufficsiently 
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supports  the  verdict  on  this  point,  i 
evidence  tending  to  show  a  payment 
rency.  As  matter  of  practice,  it  e 
with  reference  to  the  verdict,  are  n 
specification  in  the  statement  is  tha 
to  the  evidence;  whereas,  to  raise 
tion  should  have  been  that  the  ve 
evidence. 

By  the  Oonrt,  Rhodm^  J..: 

This  is  an  action  for  money  hi 
fendant  is  not  charged^  nor  is  he 
chargeable  as  a  bailee. 

The  objection,  that  all  the  perse 
the  purchase  money  for  the  minii 
joined  as  plaintiffs,  is  deemed  to 
of  the  failure  to  take  the  objection 
appearing  upon  the  face  of  the  com 
45.)  In  respect  to  the  receipt  of  t 
for  the  use  of  the  plaintiff,  and  th< 
the  defendant  by  the  plaintiff,  the 
we  are  not  warranted  in  saying 
sustained  by  the  evidence. 

The  verdict  for  gold  coin  appea 
chasers  of  the  mining  claim  paid  tl 
(which  included  among  other  itei 
diase  money  for  the  claim),  in  golc 
he  entered  in  his  book  as  ''  cash." 
in  evidence  by  the  defendant,  Bin 
the  defendant  against  the  purchas 
paid  to  the  plaintiff,  and  ihe  oi 
testimony  being  gold  coin,  the  ju 
plaintiff  in  that  kind  of  money. 

The  instructions  to  which  our  i 
some  of  the  rules  relating  to  th 
When  the  defendant  charged  to 
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claim;  in  his  account  with  them,  the  amount  .they  then 
id  on  the  claim,  that  sum  became,  a^  between  him  an<J 
DO.,  a  ?iiere  item  in  his  account,  which  was  then  an  open 
rent  accoimt  The  rule  as  to  the  application  of  the  pay- 
nts,  of  which  no  appropriation  has  been  made  by  either 
rty,  but  which  are  paid  generally  upon  the  account,  \s  that 
5  payments  shall  be  applied,  as  they  are^  made,  to  the 
arges  in  the  order  of  time  in  which  they  accrue.  Under 
L8  rule,  the  amoimt  due  for  the  purchase  money  was  paid 
ig  before  this  account  was  commenced.  It  would,  per- 
ps,  be  nearer  the  true  facts  of  the  case  to  consider  that  the 
arge  of  this  item  in  the  defendant's  account  was  made 
5rely  for  the  purpose  of  hastening  the  payment  by  •  the 
rcbasers,  and  that  the  amount  remained  due  to  the  plain- 
F  —  the  defendant  acting  in  respect  to  it  merely  a9  the  agent 

the  plaintifiF.  In  such^  case  general  payments  will  be 
plied  ratably  to  the  debts  of  both  the  plaintiff  and  the  de- 
idant;  and  under  that  process  the  balance  of  the  purchase 
ney  remaining  unpaid  by  the  purchasers  would  be  reduced 
a  very  trifling  sum. 

rhere  was,  however,  evidence  in  the  case  tending  to  show 

application  of  the  money  by  the  directions  of  one  or  the 

eement  of  both  of  the  parties.      It  was  sho^om  that  two 

idred   dollars  was  at  one  time  paid  by  the  purchasers  to 

defendant,  on  the  debt  to  the  plaintiff,  and  that  the  de- 
dant,  at  another  time  assented  to  the  remark  of  the  pur- 
sers, that  the  bill  of  sale  was  then  settled  or  clear.  The 
tor  may,  at  or  before  the  time  of  payment,  direct  the 
►lication  of  the  payment,  and  if  the  creditor  receives  the 
aey,  he  is  bound  by  the  direction.  If  the  debtor  omits 
lo  so,  the  creditor  may,  generally,  apply  it  to  any  debt  he 
OSes;  and  when  the  application  is  made,  he  is  bound  by 
and  cannot,  without  the  consent  of  the  other  pa^ty,  change 

application,  to  another  debt.  (See  1  Am.  Lead'.  Cases, 
5;  Notes  to  Mayor,  etc.  v.  Fatten,  and  Field  v^.  Bolland.) 
e  evidence  tended  to  show  an  application  of  the  money  to 
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the  satisfaction  of  the  debt  due 
tion  either  of  the  purchasers  < 
makes  no  difference  in  this  a 
application.  The  instruction  g 
plaintiff  is  more  favorable  to  ih< 
tied  to,  for  it  requires  that  ti 
appropriated  by  the  defendant  t 
giving  the  plaintiff  any  benefi 
money  to  that  purpose  by  the  p 
tion  given  at  the  request  of  t 
can  only  recover  in  this  case  v^< 
the  proofs  that  the  money  was 
Wendt,  by  the  Chinamen/*  is 
defendant;  for  it  fails  to  give  t 
application,  by  the  defendant,  oi 
jury  were  satisfied  that  such  an 
made. 

Judgment  affirmed. 

l£r.  Justice  Sawtbb  did  not  es 
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Bajm  of  Hbal  Psopbrtt  bildkoino  vo  I 
iSTBATioir.—  An  order  for  the  ■&]•  of 
exeeutor,  to  meet  the  ezpenies  of  adi 
final  edjndication  of  hie  aceoant  for 
that  the  executor's  petition  for  each 
for  a  sale  in  the  mode  prescribed  bf  i 
«f  the  Prohate  Act;  and  the  only  lef 
Court  allowing  such  account  upon  sue! 
to  all  the  parties  in  Interest  that  end 
allowance,  Is  that  the  Court  thereby  i 
a  sale  exists. 

DisTRjBOTioN  OF  BsTATSS. — Ab  ordcr  CM 
notice  to  all  parties  Interested  In  tli 
widow  a  certain  portloft  of  the  persoi 
to  the  estate  are  not  settled.  Is  Toid ; 
the  same  under  Bpeciflc  devise  in  the  n 
from  the  payment  of  debts  and  expeni 
dos  of  the  estats  Is  found  insafflcien< 
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r.—  No  atstrnmtkm  «f  «a  «tato  cao  be  had.  tsMpt  aft  pr«?td«d  Im  CtovUr 

XI  at  tt&«   ProlMite  Act. 

.SS&810M  ov  AK  Bbtaot.-—  WlMn^  under  a  void  order  of  the  Probate  Court, 

portiont  oC  an  «itat«  paued  Into  the  handa  of  the  anrrlTlng  widow,  who 
waa  alio  one  of  tha  axecatora  admlnlaterlns  on  the  eaUta,  aa  her' own, 
oader  a  deyite  In  the  wUl  If  still  l»  etae,  auch  porUoa  muit  he  eonildered 
aa  coMUtutlng  part  of  the  eatate  In  ber  handa  aa  ca-«xecutrlx ;  and  If  not 
l»  €ue,  tikcn  ae  i^argeable  against    lier  in  her  aecoimt  with  the  estate. 

EABiuTi  om  Oo-BxccDTOBw— 1|»  case  «4mliilatr«tlon  l>«  bf  move  than  one 
executor,  each  one  la  eqnallj  entitled  to  the  poaaeealon  of  the  estate;  and 
trhare,  without  the  agency  <tf  one  executor,  the  property  of  the  estate  paasea 
Into  the  posaeaskm  e(  another,  and  becomea  lo«t  to  the  etftete,  he  la  not 
cbargeable  who  had  not  the  paasesatoo  ef  tha  portkm  thoa  loat 

BT8  OF  LmoATioM  OT«B  Wiix.— Who^e  an  ezecator  Incare  ezpenaea  In  ll^ 
Igatlng  a  will  under  which  he  admlni«ten.  he  la  not  personally  chargeable 
therefor,  even  If  through  the  mUUke  of  his  connael  to  «  matter  o|  anaettled 
praetlee  at  the  ttme,  thejj  were  lost,  when  thej  mlcht  probably  hare  been 
coUected  from  the  eenteatant,  bat  tli^  wttl  be  allowed  ta  him  aa  ezDcnaea 
«f  adalalatratlon. 

Aj^pkal  f it>ni  the  Probato  Ccmrt  of  Los  Angeles  Ck>xmtj. 

intonio  Xgnacio  Abila  died  at  the  County  of  Los  Angeles, 
or  about  the  25th  day  oi  September,  A.  D.  1858,  leaving 
vill,  in  ^hich  respondent,  (Pedro  Antonio  Abila),  Juan 
Lla,  and  Rosa  Rui«  de  Abila  (wife  of  deceased)  were  named 

executors;  Juan  Abila  subsequently  resigned  his  trust, 
i  Rosa  Ruiz  de  Abila  (now  deceased)  and  respondent 
^ame  the  remaining  executors.  Proceedings  were  had  in 
>  Probate  Court  to  contest  the  will  of  deceased  by  Marta 
ila  de  Padilla  et  als.  Issues  were  framed  and  certified 
the  District  Court  for  trial,  and  verdict  and  judgment 
ained  in  favor  of  the  executors.  The  costs  of  Court 
runted  to  one  thousand  four  hundred  and  fifty-two  dol- 
,  besides  attorney's  fees,  upon  which  an  appeal  was  taken 
the  Supreme  Court,  and  the  verdict  and  judgment  were 
ained,  and  execution  issued  out  of  the  Probate  Court  for 

above  sum  of  costs  against  the  contestants  of  the  will, 
a  which  another  appeal  was  taken  to  the  Supreme  Court, 
m  it  transpired  that  the  bill  of  costs  had  not  been  certi- 
to  the  Probate  Court  within  the  statutory  time,  and 
^ment  for  costs  was  reversed.  These  costs,  together  with 
>Tikeym  fees,  amounted  •  to  the  sum  of  two  t^orusand  four 
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bnndred  and  fifty  dollars,  mak 
of  three  thousand  nine  hundred 

In  anawer  to  the  petition  me 
Court,  sundry  parties  interes 
others  Robert  Burnett,  the  ap 
filed  his  exceptions  contesting  si 
other  grmmds  of  objection  ta 
Btantially : 

Istr  That  the  petition   does 
authorize  the  granting  of  Ihe  ord 

2d.  That  the  petition  does  n( 
his  co-executrix  in  her  lifetime 
Bonal  property  that  came  to  theii 

3d.  That  the  petition  does  no 
erty  of  the  estate  has  been  disp< 

4liL  That  9ie  papers  on  file 
deuce  show  that  the  petitionej 
deceased)  have  on  hand  still  the 
or  that  they  have  coaiverted  or 
without  audiority  of  law;  and  ti 
them,  have  not  come  to  any  set 
wise  accounted  for  said  property 

Sth.  That  the  order  to  show 
ficient,  die  petitioner  not  havis 
account  of  his  administration;  ai 
charged  against  the  estate  arose 
years  prior  to  the  filing  of  said 

6th.  That  the  appropriation  o: 
deceased  of*  half  of  all  the  pro 
thorized,  and  was  subject  to  th( 
administration;  and  the  execute] 
such  appropriation,  should  be  ch 
value  of  all  the  personal  propert 

7th.  That  the  appraised  vali 
aet  forth  in  the  inventory  (wit 
the  amount  chargeable  to  the  ei 
approved  sale,  and  therefore  tb 
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\tb  that  amount  j^l  his  aiMsaiints  whm  he  oomes  to  a  settle- 
mt,  MB  also  the  aznoant  of  costs  in  the  litigation  of  the  will, 
Buse  lost  to  the  estate  by  the  noglect  of  the  oounsel  of  the 
iioner. 

u  the  besLrixig,  among  others,  the  following  facts  were 
tted  by  oontest^mt  or  proved  by  petitioner,  to  wit:  In 
bird  silbdivisioxi  of  the  will,  deceased  declares  it  to  be 
will ''  that  "  m,y  said  wife  shdU  receive  one  half  of  all  my 
rtv  ^  tvhieh  Z'  may  die  seized/^  etts.,  and  the  inventory 
Apd  thfl^  ^  d:ie3  seized  of  oertain  real  and  personal 
tlie  \a^X/&^  being  found  to  amonnt  in  value  to  five 
'  7j  4;ve  btn^^^^  a^d  ninety-five  dollars  and  twenty* 
^^^  flB  P*  ctppraisement,  one  half  of  which  was  by 
^^^  Ke  Oo^^  ^  J™®j  1860,  authorized  to  be  trans- 
^  \%!e  ^^^  ^idow,  only  the  petiticmer  herein  having 

^  .^^  ajxd  txiaking  no  opposition.  That  the  bill  for  the 
n  cited,        _    incurred  in  the  trial  of  the  issues  in  the 


^^,  ^^Ck>^^  ^  contesting  the  will,  and   in  the  Supreme 
strict  ^j^j  jjy  ^^  attorneys  for  the  executor   in  the 

I^    .'       Court  within  the  statutory  time^  but  was  not  pre- 
\ed  by  8^^  attorneys  in  Probate  Court  within  the  proper 

e  That  this  conclusion  was  readied  by  a  ruling  of  the 
ipreme  Court  allowing  and  chaijjing  the  contestants  with 
id  costs,  and  in  which  appeal  the  remainder  of  the  "  Court 
penses  "  accrued.     In  these  proceedings  the  executor  called 

his  aid  as  able  counsel  as  there  was  in  th^  county,  and  the 
unsel   so   employed    mistook   the   practice   in   this   respect. 
>bert  Burnett,  contestant,  appealed.  ^  ^ 
Xhe  other  facta  are  stated  in  the  opinion,  of  the  Court 

(jflassell  dk  Chapman,  ^ot  Appellant 

1   TTeither  th^   petition  nor  proof  shows  any  outstanding 
tB   against  th^  deceased,  nor  allowance  to  his  family,  nor 
expenses   ^^     cbarg®^   of   administration   that  have  been 
^   "pon     ^  settlement    of   accounts;    the    decree    is 

r^re  erroii^^^  ^  ordering  a  sale  of  the  said  real  estate. 
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Upon  principle^  it  ^ould  semi  tha 
Hess  must  be  judicially  ascertau 
estate  before  tbe  land  of  the  eetat 
flold  for  the  payment  of  such  dai 
been  filed  for  settlanent,  as  requir 
and  twenty-eight  of  the  Probate 
account  had  been  '^  i^ndered  for  si 
as  required  by  section  two  hund 
the  absence  of  these  requiremen 
thirty-eighth  section  positively  d< 
ahall  not  be  allowed  by  the  Court 
Cal.  312.) 

IL  The  decree  ia  also  erroneoi 
with  a  balance  for  the  expenses 
absence  of  any  proper  settlement 
with  the  estate. 

It  was  extra-judicial  for  the  C 
adjudge  that  there  was  a  balana 
against  the  estate^  in  the  amount  < 
dred  and  thirty-three  dollars  and 
sum. 

in.  Begarding  the  decree  as  mi 
settlement  of  executors'  acooimts, 
petition  and  proofs  that  one  half 
the  estate,  appraised  in  the  invei 
hundred  and  ninety-five  dollars, 
Dna.  Bosa  Euiz,  oo-executrix  w 
consent  of  petitioner,  the  decree  i 
the  petitioner  with  that  sum  in 
decease  of  the  husband,  the  who 
must  be  administered  upon^  and 
just  proportion  of  the  expenses  of 
Big.  Art  3,673 ;  PacJcdrd  v.  Aralla 
V.  Selover,  7  Cal.  238 ;  Estate  of  T 
ment  of  Counsel,  lb.) 

rV.  It  appearing  by  the  proo: 
the   charges   ol   administration 
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le  sum  of  four  ih(yuaau4  two  Iiiindre4  aad  forty-nine  4^1- 
I  aad  twelve  oenta  wae  paid  by  th^  executor  more  than 
r  years  urior  to  the  filing  of  lie  petition,"  or  any  other 
tion  or  account  for  allowance  of  such  charges,  the  decree 
»rroneou0  in  not  j^jectiiiig  the  aame  as  stale  and  harred 
ms.. 

s  the  allowance  of  a  daim  presented  against  an  estate  of 
Leceased  person  is,  in  effect}  u  judgment  establishing  its 
idity,  so  the  failure  to  present  a 'claim  for  such  allowance 
a  failure  to  oommence  action  to  establish  its  validity, 
ere  is  no  reason  why  the  seventeenth  section  of  the  Act 
Limitations  should  not  apply  to  this  case.  An  executor 
administrator,  so  far  from,  being  allowed  by  the  Probate 
t  to  withhold  their  claim.s  for  expenses,  etc.,  against  the 
ate  for  four  years,  before  filing  them,  are  positively 
joined  to  make  yearly  prosecution  of  such  claims.  {Sprnggs' 
date,  20  Cal.  121;  Haynes  v.  Meehs,  20  CaL  312.) 

Morrison  &  King,  for  Respondent 

It  is  not  claimed  by  appellant  that  the  action  of  the  exeeu- 
>r  in  resisting  tho  contest  of  the  will  was  without  just 
ause,  hence  the  costs  thereof  cannot  be  charged  to  executor 
ersonaUy,  (Probate  Act,  Hittell's  (Jen.  Laws  of  Oal.,  Art. 
,842,  p.  144;  Hickox  v.  Graham,  6  Cal.  167;  Estate  of  Knight, 
L2  Cal.  200;  Pico  v.  De  la  Ouerra,  18  Cal.  422;  Johnson's 
ases,  102;  4  Howard's  Pr.  77;  9  Howard's  Pr.  350;  10 
loward's  Pr.  188;  12  Howard's  Pr.  801,  305;  14  Howard's 
^r.  481.) 

The  Statute  of  Limitations  does  not  apply  to  this  case;  the 
state  having  been  in  litigation  from  the  filing  of  the  first 
ontest  of  the  will  until  the  present  time,  the  settlement  of 
he  executor  was  naturally  and  reasonably  delayed.  Section 
wo  hundred  and  twenty-three  of  the  Probate  Act,  (Hittell's 
Aws  of  California,  Art  5,921),  makes  it  Hie  duty  of  the 
^rebate  Judge,  upon  his  own  motion,  if  the  executor  or 
dministrator  fail  to  render  his  accounts  according  to  law,  to 
ause  a  citatioai  to  issue  requiring  him  to  appear  ai^d  render 
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Buch  aocottnt      The  presumptimi  is 
knowing  the  special  oircumstanoes  o:l 
sider  snch  a  step  necessary.     {Bcker 
2  Story^s  Equity  Jnrisprudence,  1,( 
appellant  that  the  executor  in  this 
with  the  personal  property  delivered 
Kuizy  under  the  order  of  ihe  Court, 
will  of  deceased  densed  one  half  oi 
to  his  wife,  Rosa  Ruis. 

The  property  passed  over,  under 
of  the  widow,  could  under  no  circi 
the  executor,  it  having  heen  paid  U 
the  Court  Independent  of  all  the 
round  this  case^  the  rule  is  that  an^a< 
for  assets  he  may  have  paid  or  dii 
before  suit  commenced.  The  widoi 
to  judgment  creditor,  after  distribu 
182.) 

This  is  not  a  settlement  of  the  f 
utor,  but  a  proceeding  to  sell  real  i 
the  expenses  of  the  administration 
proofs  and  the  admissions  of  pari 
and  expenses  of  administratiooL  unpj 
sufficient  or  no  personal  property 
same.  The  order  of  the  Court,  c 
whole  or  some  part  of  the  real 
statute,  necessarily  follow,  the  amo 
a  guide  by  which  to  determine  th 
be  sold;  an^  the  actual  contest  < 
executor,  touching  their  justness  ai 
on  the  filing  of  his  final  aooaunt  i 
bate  Court. 

Expenses  of  administratioii  are 
and,  when  unpaid,  are  debts  and  • 
within  the  meaning  and  intendmen 
are  oontingent  in  their  nature,  and 
the  rule  preaoribed  by  law  for  the 
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ppjvval  hy,  the  executor  and  Probata  Judge,  of  all  claims  or 
jbts  owing  by  deceased  at  the  time  of  his  death.  (Pico  v.  De  la 
uerra,  18  CaL  422 ;  Estate  of  Knight,  12  OaL  200.) 

By  the  Court,  Sasdebsoit,  J.  5 

This  was  an  application  to  tte  Probate  Cpurt  of  Los  An- 
des County  by  an.  executor  for  an  order  authorizing  him  to 
ill  real  property  bdonging  to  tbe  estM:e  of  his  testator,  for 
le  purpose  of  satisfying  a  elaixni  in  bis  own  favor  for  seryic^ai 
ad     expenses     bb     esecutor»      Aceompimy  ing    his     petitiou 
B  an  exhibit  is  ^at  purports  id  be  an  account  of  his  trauA^ 
ctions,  showing,  if   correct,   an    indebtediiess   in   his   favor; 
mt  the  case  shows  that  the  account  had  never  before  been 
presented   or  allowed  and  settled  by  the  Court,  and  tfcat  no 
lotice  was   given  in  the  citation  to  parties   in  interest  that 
[aid  account  would  be  considered  at  the  time  designated  for 
;he  hearing  of  the  application  to  sell.     At  the  hearing  the 
arder  was   granted,  and  the  appellant  claims  that  the  order 
was  premature  for  the  reason  above  suggested.     In  this  we 
think  the    appellant  is  mistaken.     We  find    nothing    in    the 
statute  which  makes   it   necessary  that    an    account    of   the 
executor's   transactions  should  be  rendered  and  a  final  adju- 
dication be  had  upon  it  before  the  Court  can  make  an  order 
for  a  sale  of  the  real  estate  to  meet  the  expenses  of  adminis- 
tration.    The  law  of  the  question  is  found  in  sections  one 
hundred  and  fifty-four  and  one  hundred  and  fifty-five  of  the 
Probate  Act,  and  we  see  nothing  in  them  to  that  effect.     He 
is  not  required  to  show  a  settled  account  or  allowance  before 
he  can  sell  to  meet  expenses.     This  is  put  beyond  cavil  by 
the  provision  requiring  him  to  estimate  and  set  forth  in  his 
petition  the  expenses  already  incurred  and  what  may  accrue 
subsequently,   which  provision  is  in  all  respects  inconsistent 
Bvith  the  theory  of  the  appellant.     It  is  only  necessary  that 
the  executor   should  show  by  his  petition    a   legal    necessity 
Ear  a  sale  in  the  mode  prescribed  in  the  one  hundred  and 
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fifty-fifth  section  of  the  Act  in  que 

gation,  it  turns  out  Hhat  such  ne 

Court  may  order  a  sale,  on  its  i 

notice  or  citation  has  been  given  t 

ceeding.     We  therefore  agree    wit 

lant  that  the  proceedings  of  the  ( 

purport  to  be,  if  at  all,  a  final  s 

upon  the  account  of  the  petitione 

. . ''  M*  purpose,  and  cannot,  therefore,  be 

i(.  elusive  upon  the  contestants;  but 

i      '*  are  unable  to  perceive  in  what  i 

■/  '    f  prejudiced.    All  the  Court  had  po 

iiiiit«v  ing  was  to  ascertain,  first,  whethe 

«>'•  *;  aity  for  a  sale;  and  second,  how  ir 

'^^i,,^  -  The  finding  that  the  estate  was  ii 

,  H''"^    '  a  certain  sum  on  account  of  exper 

»  i»W"'*  *  of  administration   must   be   under 

mode  of  finding  a  legal  necessity  £ 
^  » •»-:<***  further  effect 

In  ascertaining  the  condition  of 
the  question  presented  by  the  pet 
sonal  estate,  inventoried  at  two  tl 

l:t  I'-'^t  ■  ninety-seven  dollars  and  sixty-two 

^4gi||^  the  assets  in  the  hands  of  the  exet 

•  •  ^"^    '  ventory,    upon    the    ground    that 

delivered  to  the  widow  of  the  te 
the  petitioner,  by  virtue  of  an  oi 
effect,    and,   as   claimed   now   by 

,  i  1  .1  will. 

»  I  H  I*  So  far  as  that  order  is  oonceme 

•'  a  nullity,  for  no  notice  or  citatio 

the  estate,  except  the  petitioner,  w 
of  the  estate  prior  to  final  settlem 
be  had,  except  as  provided  in  Cht 
No  such  steps  were  taken.  The 
been  made  upon  some  theory  whic 
statute.    Kor  does  it  make  any  dif 
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^Bcede  tlitt  the  "widow  was  entitled,  as  widow,  to  the  prop* 
ty  under  the  will,  as  a  specafic  devise  even,  for  even' 
Bcific  devisee  may  not  be  exonerated  from  the  payment  of 
bts  and  expenses  of  administration  (Sees.  180-81);  but  if 
was  a  specific  devise,  no  resort  to  it  for  that  purpose  could 
had  until  the  residue  of  tho  estate  not  so  devised  had 
en  exhausted.  Tlie  widow  coixld  not,  therefore,  take  it  as 
dow  or  devisee,  but  it  must  be  considered  as  having  gone 
to  her  possession  as  co-executrix,  and,  if  in  esse,  as  still 
nstituting  a  part  of  the  estate,  and  if  not,  as  chargeable 
rainst  ber  in  her  account  with,  the  estate  as  executrix.  As 
[ocutrix,  she  was  as  much  entitled  to  the  possession  of  the 
roperty  as  the  i>etitioner,  and  it  having  gone  into  her  pos- 
8sion,  he  is  not  chargeable  with  it  {Hope  v.  Jones,  24  Cal. 
2.)  Notwithstanding  her  death,  the  property  still  belongs 
>  the  estate,  with  its  increase,  and  subject  to  administration, 
ad  the  petitioner  is  entitled  to  its  possession,  if  possession 
an  be  had.  If,  however,  the  property  has  become  lost  to 
tie  estate  the  petitioner  is  not  to  be  held  responsibl0  for  it^ 
or  he  is  not'  reEqK>nsible  for  the  acts  of  his  oo-executrix  in 
vhich  he  may  have  taken  no  part.  So  far  as  the  facts  are 
leveloped  by  the  record,  he  was  not  liable  or  vssponsible  for 
the  property  up  to  the  time  of  her  death,  for  in  no  just  sense 
lad  it  ever  come  into  his  possession,  and  he  was  not  bound 
»  look  after  it  while  in  the  possession  of  his  co-executrix, 
?vho  had  equal  right  with  himself,  and  must  be  presumed  to 
laTe  been  equally  responsibliB*  Being  personal  property,  if 
till  in  existence,  it  must  be  used  in  the  paymtot  of  expenses 
>ef  ore  resort  is  had  to  the  real  estate,  unless  it  was  a  specific 
levise  under  the  will,  in  which  case  it  cannot  be  taken  for 
bat  purpose  if  there  is  other  sufBcierit  property;  '  {Wood^ 
yorih's  Case,  31  Cal.  605.)  There  is  nothing,  however,,  in 
ie  will  in  the  nature  of  a  specific  devise.  (See  case  last 
Ited.)  Under  the  will  she  took  all  she  took  aubjeci  to 
iministration,  that  is  to  say,  one  half  of  what  might  remain 
fter  the  payment  of  debts  and  expenses  of  administration. 
^  .follovB.that  the  Court  erred  in  ooiiflidesiig  the.  perso&id 
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Opinion  <tf  tlie  Courts 

property  delivered  to  the  widow 
oattie  belonging  to  the  testator  at 
DO  longer  constituting  a  part  of  t] 
of  the  estate,  and  must  be  sold  1 
o&n  be  had,  and  must  therefore 
delBnnining  the  necessity  for  an, 
Courts  however,  did  not  err  in  tre 
over  the  will  as  a  charge  ia  favor 
that  had  he  taken  the  proper  c^ 
the  will,  if  solvent,  could  have  bi 
of  those  costs;  but  the  mistake  oj 
practice  not  then  settled  cannot 
executor  with  such  laches  as  to  n 
sible. 

The  estate  is  open  and  unsettled 
tions  has  no  application. 

It  is  impossible  to  say,  from  the 
condition  of  the  property  and  ifc 
i*8#^  the   hands   of   the   deceased    exe 

account,  it  may  be  unnecessary  t 
therefore  reverse  the  order  and  r 
proceedings. 

Ordered  aoeordingly; 


MARIA  DE  JESUS  BERNAL, 
T.  PEREZ  V.  PHILIP  G 
RICHARD  ROE. 

MoETQAOs  or  Pbofkbtt  bx  Husbano. Wtl 

hniband  as  hii  separate  property,  or  by 
BOB  proper^,  m  conYteyaace  or  mortga 

TBlld. 

fflTLB    ABI8IKO   BT    PBBSUMPTION. —  The    pOf 

pretnxinptiott  of  title  In  tbe  posaeaaor. 
tgr  iK>th  liBtfMHUl  Bod  wUa,  wbtcb  la  al 
aeparata  proparty  af  tba  liual>and»  la  de 
tbe  hnaband. 
▼auditt  09  UBmam^m  rii      A  Bhatiri 
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Statemeat  of  Facts. 


the  ezplratlon  of  the  six  nvontlia,  allowed  for  ndempBon,  after  sale  on  exe- 
cution or  order  of  sale  on  Jadgment  of  foreclosure,  is  void  for  want  of  power 
to  execute  It  at  that  time.  (Gro99  t.  Fowler,  21  Cal.  802,  Is  cited  as 
authority.) 

jobOB  ov  TiTLB.— Cohnr  of  tltl^  Is  that  which  In  appearance  Is  title,  hut 
which  In  reality  Is  no  title.  It  Is  that  which  the  law  will  consider  prUn^ 
faoie  a  good  title,  hut  which,  by  reason  of  so^e  defect,  not  at>pearing  on 
Its  face,  does  not  In  fact  amoant  to  title.  Ad  absolttte  nnlllty,  as  a  toIo 
deed  or  judgment,  will  not  constitute  color  of  title. 

PBBSUMPTXOif  OF  FINDINGS  OF  FACT. —  In  thls  Court,  the  presumption  of  tbe 
finding  of  facts  by  the  Court  belew  wUl  not  attend  to  a  fact  not  witbla 
tbe  Issua 


Appeal  from  the  District  Court,  Third  Judicial  District, 
Santa  Clara  County. 

This  was  an  action  of  ejectment  to  recover  a  tract  of  land 
in  Santa  Clara  County.  The  plaintiffs  count  on  both  title 
and  prior  possession.  The  questions  considered  by  this 
Court  arise  upon  the  possession  of  the  plaintiffs  and  their 
predecessors  of  the  demanded  premises.  The  averments  of 
the  complaint,  wherein  plaintiffs  count  on  possession,  are  as 
follows,  to  wit: 

"And  for  another  and  separate  cause  of  action  against 
said  defendants,  plaintiffs  aver  that  heretofore,  to  wit?  on 
the  17th  day  of  April,  A*  D.  1852,  said  plaintiff,  Maria  de 
Jesus  Bernal,  was  in  the  exclusive  and  peaceable  possession, 
uid  from  thence  hitherto,  and  yet  is  entitled  to  the  exclusive 
peaceable  possession  of  that  certain  piece  or  parcel  of  land, 
situate  in  the  County  of  Santa  Clara,  in  the  State  of  Cali- 
fornia, arid  known,  bounded  and  described  as  follows,  to 
rti^it:  ♦  ♦  *  That  said  defendants  afterwards,  and  on  said 
I7th  day  of  April,  A,  D.  1852,  unlawfully  and  wrongfully 
mtered  into  and  upon  said  premises,  and  wrongfully  and 
inlawfully  ousted  and  ejected  the  plaintiff  Maria  from  the 
jossession  of  the  whole  thereof;  and  said  defendants  from 
he  said  17th  day  of  April,.  A  D.  1852,  have  hitherto  con- 
inuously,  and  yet  do  unlawfully  and  wrongfully  detain  and 
dtbhold  from  the  said  plaintiffs  the  possession  of  the  whole 
f  said  premises.'' 
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statement  of  | 

The  answer  of  defendftnt  Oleim 
alleged  in  complaint,  and  sets  up  a  i 

"He  denies  that  he  ever  entere 
ises  sued  for,  or  any  part  thereoi 
first  day  of  June,  1863,  when  f< 
thereon  rightfully,  and  has  ever  i 
fully  ai^d  as  the  owner  thereof.  1 
another  defence  to  this  action,  thi 
should  not  recover  in  this  actio 
action,  and  each  of  them,  stated  i 
accrue  within  five  years  before  t 
action;  and  said  plaintiff  Maria  i 
married  woman,  but  a /emme  sole  f 
1846,  until  the  month  of  June,  1 
defendant  says  plaintiffs  should  s 
this  action,  because  the  plaintiffs, 
iVft^ti^tAiC  or  was  seized  or  possjessed  of  the 

part  thereof,  within  five  years  be: 
.'<;>•  this  action,  or  at  any  time  what 

'  '  [  .  ».»<^  *  those  under  whom  he  clainos,  and 

;  j  ;';i  -^  *  been  in  the  peaceable,  exclusive 

the  premises  sued  for,  and  every  j 

H4TI  -h*^        '^-  fiv®  years,  to  wit:  for  foorteen  y 

ment  of  this  action;  during  all  oi 

V*''!*^.T**^ii^  Maria  de  Jesus  Bemal  was  a /sti 

month  of  June,  A.  D.  1862;  and 

nor  does  either  of  them,  claim  sa 

possession  thereof,  under  any  title 

or  Mexican  (Jovemments,  or  the 

has  been  finally  confirmed  by  the 

States  or  the  authorities  thereof,  v 

commencement  of  this  action,  or 

from  the  Spanish  or  Mexican  Gov* 

thereof,    which    was    ever    present 

appointed  for  the  purpose  of  ascerl 
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Ar^ment  for  ^^ppellanti, 

and  claims  in  the  State  of  California,  under  and  bj  virtue  of 
he  Ae^  Oif  Congreas  for  that  purpose." 

The  cause  was  tried  before  the  Court  without  a  jury.  Hic* 
tnding  of  facts  made  by  the  EKstrict  Court,  so  far  as  neces- 
ary  to  an  understanding  of*  the  i>oint8  decided  on  thi^ 
appeal,  are  stated  in  the  opiniaii  of  flio  Court  The  defend*^ 
tut  had  judgment,  and  plaintiffs  appealed,  and  for  erro^ 
issigned  that  the  District  Court  efred  in  refusing  to  rendeir 
judgment  for  plaintifFis,  awarding  them  the  possession  of  the 
lemanded  prendsea  as  prayed  fofi  upon  the  iaota  as  fotind  bj^ 
said  Court.  f 

Franda  S*  Spene^Tj;  for  AppeTltJiia, 

Plaintiffs  are  entitled  to  recover  on  prior  possession,  even 
though  it  is  founded  on  the  posseasioii  of  Beilamy.    Th^  faiftily 
were  forcibly  ejected  in  October,  1854,  after  having  been  in 
posses^idiL  six  ob  ^ht  years,  and  were  kept/Out  of  possession 
till    the    institutioa  of  thi^  aoUen;  duripg  which   time  th^ 
Statute  of  Limitations  had  not  commenced  to  run,  the  plaintiff  bet- 
ing a  fentme  couverte  till  1862,  and  the  children,  minors  till  1864. 
(i/icAw  V.  Colerrum,  25  Cal.  141 ;  2f orris  v.  liusseU,^  Cal.  250; 
Keane  v.  Carmovan,  21  Cal.  305.) 

The  Sheriff^s  deeds  to  Redman  were  prematurely  made.  No 
time  for  redempfion  was  given.  (Practice  Act,  1851,  Sees. 
229,  232;  Harlam  v.  Smith,  6  Cal.  173;  Dwprey  v.  Morwti,  4 
Cfel.  196.)  They  were  void.  {Oroes  v.  Fowler,  21  Cal.  396.) 
And  a  failure  to  redeem  within  the  time  cannot  make  them 
valid.  {Chrham  v.  Wing,  10  Michigan,  486.)  Although  the 
findings  are  silent  as  to  their  form,  the  Court  will  presume  that 
the  judgment  and  its  date  were  set  forth ;  for  if  not  done  the 
deed  is  void.  (Wiseman  v.  McNvlty,  25  Cal.  230.)  And  if 
not  set  forth,  then  they  were  void  upon  their  face,  and  put  the 
grantee  on  notice  that  the  Sheriff  was  exceeding  his  authority, 
and  oouia  give  no  title  or  right  of  possession.  They  did  not 
constitute  color  of  title.  They  gave  no  apparent  right  of  pos- 
•ession.    (WoZier  v.  Tvmer,  9  Wheat  541;  Uoore  y.  Brown, 
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11  How.  414;  WaUvngford  v.  Fisle, 
Murphy,  1  Dev.  &  Batt.  586.)  If^ 
Btrued  to  give  color  of  title,  they  co 
the  partied.  The  l^al  estate  exist 
.  .ii]  after  expiration  of  the  time  to  rede 

<  ^        '         III  conveyance;    that    is,    valid    conve 

4iiHiuiii*^''iKi  X03,)     And  the  aUtute  contemplate 

^HlPIIWi^  not  change  to  the  purchaser  till  tl 

\  '#  »<i  o||  iUlO^ '  limited  £pr  redemption.    ( Ouy  v.  Mi 

ij  Hi  III  it* '•"'*'*  is,  until  a  valid  deed  is  executed  an* 

*  1*^  will  not  avail  the  defendant  as  a 

prior  possession.     (Norrii  v.  BusSi 

^.     ,.  Carmovan,  21  Cal.  805:  Hicks  v.  C< 

.  ^  ,  r^»^  i  ]t  L,  Ardier,  for  Respondent 

..^i£  Appellants  rely  upon  prior  posse 

1 1,;  eovery  in  this  action.    We  remark  i 

'^•icMitV**''  this  point: 

<  ***  J  ;  ,  -••  •  First  — Plaintiffs  never  were  in  ; 

^  ^^lll  *^  ^'  *  ^^^y  ^^^  ^^^  possession,  and  it  wa 

*•*'"'  by  Under-sheriff  Bodley.     His   (I 

mere  appendage  to  him,  and  subjec 
tiie  property,     (Skinner  v.  Beaty,  1 
•^•iia  1     —  —  Second — It  will  be  presumed  th 

llffH  ^  under  process  in  dispossessing  the 

l^y^j;!,,!!  then    acting  Under-Sheriff  of  the 

presumed  to  have  been  a  trespass 
inconsistent  with  this  hypothesis, 
real  {acts  of  the  case,  as  will  be  sec 
V.  Bellamy,  4  Oal.  249.  If  we  a 
force  of  prior  possession  is  brok 
legally  ended.  And  if  Eedman  wi 
a  judgment,  or  an  order  of  a  Coi 
tion^    however  erroneous^  and  altli* 
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ApfeuBoent  for  Bfespoi^fleni 


I  pojssesfifion  was  auflteient  *^tf>  break  tlto  force  of  the  claim 
•ived  from  the  mere  fact  of  prior'  possession.*'  (Gregory 
Baynes,  13  Cal.  595.)  Possession  being  presumptive  evi- 
ice  of  ownership,  ^erever  the  pdasession  tennintftee  legally 
course  the  presumption  falls. 

rhird —  But  it  may  be  said  that  the  Court  below  does  not 
1  that  the  Under-Sheriff  was  executing  process.  The  Court 
js  find,  however,  that  they  (the  family)  were  removed  from 
be  possession''  by  Bodley,  "were  dispossessed,"  in 'October, 
54*.  Redman  afterwards  entered  under  his  Sheriffs  deeds, 
der  color  of  title;  not  on  t^e  possession  of  Bellamy, 
the  family;  for  it  had  terminated.  There  was  no  posses- 
n  by  any  of  them  at  that  tinie.     (See  Gregory  v.  Haynes, 

CsJ.  595.)  These  facts,  it  is  submitted,  distinguish  this 
se  from  those  cited  by  appellants.     When  the  entry  is  made 

the  adverse  possession  of  another,  the  rule  of  these  cases 
plies,  otherwise  not. 

Fourth — ^  Bellamy  was  dispossessed  in  •  1854;  Redman 
itered  under  his  Sheriffs  deeds  in  that  year,  and  remained 

possession  until  1860;  and  respondent,  Jn  1866,  was  in  pos^ 
ssion  \mder  mesne  conveyance  from  Redman.  The  ouster 
as  of  Q.  W.  Bellamy.  The  Statute  of  Limitations  then  com- 
lenced  running;  G.  W,  Bellamy  died  many  years  afterwards. 
he  claim  had  been  abandoned  and  barred  before  1860,  when 
Bfendant  Gleim  entered. 

Fifth  —  It  ss  claimed  that  the  fact  of  the  oonveyanoe  fr^^m 
.  W.  Bellamy  to  tie  children,  who  afterwards  conveyed  to 
laintiflF  Maria,  relieves  this  case  from  the  operation  of  the 
atute.  But  theare  never  was  any  delivery  of  possession  to 
em ; '  the  conveyance  to  them  was  after  the  n^ortgage, 
dgments,  and  deeds,  under  which  R^man  held,  and  sub- 
Bt   to  them.     Bellamy  being  in  debt,  could  not  convey  to 


eizL 


Sixth  —  The  deeds,  in  connection  with  the  judgments,  were 
>re  than  colorable  title.     Tbejr  were,  by  tiie  judgment  of 
Ls   Court,  and  bv  the  setded  law  at  that  time^  good  and 
vou  XXXIII.-.  a  ^ 
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valid.     (See  Bedtnan  v.  BeUamjf^ 
FrandscQ,  4  Cal.  127.) 

By  the  Court,  B^odxb,  J.: 
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Some  time  between  Uie  years 
Bellamy  and  his  wife  entered  up 
controversy,  and  otherwise  subjec 
trol.     On  the  27th  of  October,  1 
land  to  Reid  and  Davis;  and  on 
Bellamy  and  hia  wife  united  in 
their  children,  who  were  then  m 
acknowledged  by  the  wife,   as  i 
17th  of  April,  1850,  in  order 
Between  the  25th  of  October,  18 
1852,  two  judgments  were  enters 
in  favor  of  one  W.  C.  Jones,  f 
and  the  other  in  favor  of  Eeid  a: 
of  their  mortgage;  and  an  execi 
the  first  judgment  and  an  orde 
Sheriff,  by  virtue  thereof,  sold 
man  on  the  5th  day  of  March, 
cuted    and    delivered    to   him    t 
premises.     The  seventh  finding  it 
plaintiff,  Maria,  her  said  husban 
their  children,  continued  in  pos 
when  they  were  removed  from  tl 
Bodley,  who  was  then  acting  TJ 
County/' 

Redman  entered  into  poesessi 
Bellamy  and  wife  and  their  chi 
remained  in  possession  until  the 
mencement  of  this  action  the  d< 
under  mesne  conveyances  from 
Bellamy  remained  minors  nnti 
reconveyed  the  premises  to  the  p 

The  caae  may  be  disposed  < 
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UAVIS. 

oTTi  an  order  raade  on  t  njotron 
\^  ODlj  0n  aa   Appeal  frDm   tho 


!.  Fourth  Judicial  Districti 


^m^t,    and    filed   his    bill   of 

rtrax  the  Bame  by  striking 

•Jiirt  made  an  order  euetaia- 

was  entered  December   97th, 

•  9  ^taa  filed  ob  the  aatne  day. 

fiAed  the  5ik  day  o£  JanuaTy, 

i»Cd  be  naade.      The  order  waa 

nf  April,  186T,      The  plain- 

I  iie  defendant  moved  to  dosmiss 


•f  F.  BeynotdSj,  for  Appellant  ' 

;  he  third  enbdivision  of  eectioB 

of  the  Practice   Act   provides 

i»vl  order  made  after  judgment. 

^  time  after  the  jitdgment  was 

I  lie  Court   below,   then,    undertook 

s  part  of  the  fruits  of  that  jodg- 

-^  the  Court  the  plain tiflf  appealsj 

»*  of  Levy  r,  OeUeson,  27  Oal. 

^'Unsel   in  their   brief,   has  bo 

ie  the  order  refusing  to  retax 

ij    before    the    judgment    was 

r'  intermediate — made  during 

before  judgment  waa  entered 
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not  appealable^  and  can  only 
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mon  property  or  the  separate  p 
deemed  in  law  to  be  the  possessioi 

The  Sheriff's  deeds  do  not  amo 
of  title''  is  defined  in  Wright  v. 
be  that  which  in  appearance  is  t 
no  title."  It  is  that  which  the  la 
a  good  title,  but  which,  by  reason 
ing  on  its  face,  does  not  in  fact  a 
nullity,  as  a  Toid  deed,  judgment, 
of  title.  (Jackson  v.  Woodruffs  1 
6  Cow.  846;  La  Frainbois  v.  Jot 
V.  Waters,  12  John.  865;  Livingi 
9  Wend.  511.)  Redman  not  ha 
title,  we  need  not  inquire  what  w 
the  entry  had  it  been  made  in  that 

It  is  insisted  that  as  Bellamy 
sessed  by  the  Tinder-Sheriff  in  18 
he  acted  under  legal  process,  anc 
act  the  force  of  the  prior  possess 
assistance  would  not  cure  or  help 
another  action  against  the  present 
reply  is,  a  former  recovery  wj 
fore  was  not  in  issue.  The  Co 
Lyons  v.  Leimback,  29  Cal.  139,  i 
statute  of  1861,  respecting  defect] 
not  authorized  to  presume  the  fin< 
issues. 

We  could  not  indulge  in  the  p 
son.     It  is  found  that  Bedman 
deeds,  and  he  will  not  be  presui 
other  maxmer  or  under  another  t 

Judgment  reversed  and  cause  i 
enter  judgment  for  tlio  plaintifi 
premises. 
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"  L.  LASKT  V.  Bj.  B.  DAVIS. 

paAUtBiA.Oitosf.— An  appe^il  <locs  «ot  lie  from  an  order,  made  oo  a  motion 
to  retax  coata.  finch  order  can.  be  reviewed  only  on  an  appeal  from  the 
judgment.'     :^ 

Afpsa.i«  from  the  District  CoriTty  Fourth  Judicial  District, 
ty  and  County  of  San  Francisoo.. 

Tbfe  plainfJff  'recovered  judgment,  aiid  filed  his  bill  of 
sts.  The  def ekidant  liioved  U^  Pretax  the  6atae  by  striking 
it  several  of  lihe  itemal  The  Court  made  an  ord^r  sustain- 
tg  the  motion.  The  juci^gment  wa^  entered  Decembei*  27th, 
B66.  The  plaintifTs  bill  df  costs  ^vas  filed  on  the  same  day* 
he  notice  of  naotion  to  retax  fixed  th^  5fli  driy  of  January, 
867,  as  the  day  the  inotion  would  be  made.  The  order  was 
nally  entered  on  the  13th  day  of  April,  1867.  The  plain- 
[ff  appealed  from  the  order.  The  defendant  moved  to  dismiitt 
lie  appeaL 

Charle9  Wittram,  and  Samuel  P.  Reyrtold^,  for  Appellant 

This  ordev  is  appealable.  The  third  isubdivision  of  section 
three  hundred  and  thirty-six  of  the  Practice  Act  provides 
for  an  appeal  from  any  special  order  made  after  judgment. 
This  order  was  made  a  long  time  after  the  jud^nent  was 
entered  and  perfected.  The  Court  below,  then,  undertook 
to  deprive  the  plaintiff  of  a  part  of  the  fruits  of  that  judg- 
ment From  that  action  of  the  Court  the  plaintiff  appeals, 
and  only  from  that  The  case  of  Levy  v.  Oetleson,  27  Cal. 
685,  cited  by  the  opposite  counsd  in  their  brief,  has  no 
application  to  this  case.  There  the  order  refusing  to  retax 
the  costs  was  made  a  month  before  the  judgment  was 
antered.  It  was  an  order  made  intermediate  —  made  during 
bhe  progreaa  of  that  suit,  and  before  judgment  was  entered 
therein. 

Orey  &  Brandon,  for  Eespondent 

The  ordor  zeUtxing  coata  u  not  appealaUe^  and  can  only 
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By  the  Court,  Sandbbsok,  J.  I 


be  reached  by  an  appeal  from  the  judgment 
son,  27  CaL  688.)  It  is  not  a  ^^  special  ord 
judgment,"  (Practice  Act,  Sec  836,)  but  i 
ing  the  judgment;  and  how  can  this  Court 
«g  ment  unless  by  an  appeal  from  itt 

imm^  *^'    Niip  An  order  made  on  a  motion  to  retax 

^*  able.     It  is  not  an  order  made  after  fin 

the  meaning  of  section  three  hundred  an 

7--  *  ^      ^  Practice  Act,  even  though  it  be  made 

^lA^n^Hifi^i  judgment,  for  in  l^al  effect  the  orde 

granted,   amounts  to  a  modification   or 
judgment,  or  in  other  words  becomes  ^ 
\y  motion  is  denied  the  error  is*none  the 

<.,,«&>«'''  and  can  be  reviewed  only  upon  an  appe^ 

Costs  are  included  in  and  constitute  a 
igijiiw^****  (Sec*  511,)  and  hence,  though  asoertai 

I  III  the  Court  after  an  entry  of  the  judgm 

J|f[U<*'  ^^  '  have  been  made,  yet  the  law  considers  si 

'  'itft'l  ^  *^   •  *®  having  preceded  the  final  judgmei 

i,i  Jji!]!^  20  Cal.  90;  Levy  v.  OetUaon,  27  CaL  61 

^^  28  Cal.  105.) 

iniH  #/     ''^^;,  The  appeal  is  dismissed. 


♦  \  JOERT  A.  PECK  V.  LEVI    STKA 

DAVIS. 

SSBTica  Qf^  Suwwoif 9^— The  Mrrle*  off  m,  «ami 
as  provided  by  the  Practl^  Aet»  is  &  ser^ 
the  common  law." 

Rktcbn  or  SsRTiCB  or  Summohs. —  JL  recit&l 
the  default  of  the  defendant  wss  duly  ezii 
the   return  of  service. 

Idem. —  If  a  sammons  la  terveA  br   a.   person 
affidavit  xil  ierrlce  he  «tatf»  thae  lie  te  tm  i 
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ftfttt  thmt  lie  wu  twentj-ooe  year»<of  •««  at  the  date  of  MTrlce,  It  !■  a 
mere  Irrecrolarity*  And  a  jndgment  hf  default  rendered  In  the  oaee  cannot 
]je  attacked   collaterally. 

r  CoNSTrriTTBS  Sasnca  or  Suvmokb^ —  If  a  copy  of  a  aommoas  and  a 
stifled  copy  of  a  complaint  are  personally  delivered  to  a  defendant,  and. 
asoed  from  a  Court  of  general  inrU<liction,  the  Coart  thereby  acquires 
Inrlsdletion  of  the  person  of  the  defendaLnt.  An  Irregularity  In  the  mode  of 
lellTerj  is  merely  a  groond  of  applt€a.tloB  to  the  Gourt  to  set  aalde  the 
lammona. 

,pp38Ai-  from  the  District  Court,  Rfteenth  Judicial  District, 
f  and  County  of  San  Francisoo. 

hi  the  8th  day  of  March,  1862,  the  plaintiff  commenced  an 
on  in  the  District  Court  of  lie  Fourth  Judicial  District 
inst  the  defendant  Strauss  and  Richard  W.  Davis,  on  a 
missory  note  and  to  foreclose  a  mortgage  given  to  secure 
note.  The  service  of  summons  was  made  by  Alexander 
ydj  who  made  his  return  by  aflSdavit,  as  stated  in  the 
uion  of  the  Court.  Judgment  was  obtained  by  default; 
(  property  was  sold  by  the  Sheriff,  and  purcha^d  by  one 
ck,  who  afterwards  conveyed  to  the  plaintiff.  Plaintiff 
lerwards  obtained  said  DavisV  deed  of  his  interest  in  the 
3perty,  and  was  in  possession  of  the  same.  Defendant 
rauss  afterwatxU  obtained  a  judgment  against  said  Davis, 
d  procured  the  other  defendant,  Henry  L.  Davis,  who  was 
leriff,  to  advertise  his  interest  in  the  property  for  sale  on 
ecution.  Defendant  Strauss  also  claimed  an  interest  in 
e  property  adverse  to  the  plaintiff,  under  a  claim  that  the 
>urt  did  not  acquire  jurisdiction  of  his  person  in  the  fore- 
)sure  suit 

The  plaintiff  commenced  this  action  to  enjoin  the  sale  on 
3  execution,  and  to  obtain  a  judgment  that  defendant  Strauss 
d  no  title  or  interest  in  the  property.  The  defendant  Strauss 
►ne  answered.  The  plaintiff  obtained  a  judgment  in  the 
Tirt  below,  and  the  defendant  Strauss  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

O-.  F.  S  W.  H.  Sharp,  for  Appellant 

We  contend  that  to  have  given  the  Court  jurisdiction  the 
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aflSdavit  of  servioe  should  hffve  stated  that  the  aflBant  was 
the  day  the  service  was  made  a  white  male  citizen  of  the  TJn 
States,  over  twenty-one  years  of  age  at  that  time,  and  coq 
tent  then  to  be  a  witness. 

A  smnmons  is  process.      (1  Paine,  368;  6  Binney,  184 
Ghitty  Pn  140 ;  Bouvier's  Law  Die,  title  —  Process.) 

At  common  law,  no  person  but  a  public  ofiScer  can  9 
process.  "  The  service  of  writs  in  general  is  required  t( 
made  by  a  known  public  oflScer;  and  it  is  no  unwarrant 
inference  that  the  protection  and  security  of  the  citizen 
involved  in  the  prevention  of  any  unnecessary  depar 
from  this  principle.  ♦  ♦  *  The  direction  of  a  wri 
an  indifferent  person  is  an  exceptum  from  the  general  i 
and  all  exceptions  from  the  oomraon  principle  are  to  Te( 
a  strict  construction/*  (Case  v.  Humphrey^  6  Conn.  1 
"  The  jurisdiction  of  a  Court,  if  it  extend  to  the  parties 
subject  matter,  when  legally  before  them^  can  never  he  c 
into  exercise  unless  through  the  medium  of  a  process,  coin 
in  law,  and  diUy  served**  (Case  v.  Humphrey,  s^ipra;  1 1 
886 ;  24  Texas,  362 ;  Dolbear  v.  Hancoch,  19  Vermont^ 
10  Vermont,  547;  11  Vermont,  lOG,) 

An  oflSoer^s  return  on  process  of  every  kind  should 
that  he  has  performed  what  the  mandatory  part  of 
process  required  of  hinu  It  should  oontain  a  statemei 
the  acts  which  he  has  done  under  and  by  virtue  of  it, 
the  place  and  the  time  when  and  where  they  were 
His  office  is  simply  ministeriaL  Hence  it  is  insufficien 
him  to  return  that  he  has  duly  or  legally  served  the  pi 
committed  to  himu  He  should  set  forth  what  lie  did, 
when  and  where,  and  leave  the  question  of  the  legality  c 
proceedings  to  some  judicial  tribunal  {Sheldon  v.  Com 
8  R  L  85.) 

This  being  the  rule  as  to  a  public  officer,  it  is  nol 
fetched  to  require  a  private  individual,  who  undertat 
serve  process,  to  show  affirmatively  that  he  was  legally 
potent  ai  the  time  he  assumed  to  mot.  When  a  ^ 
makes  innovations  on  the  common  law  roles  of  evidenc 
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eitive  requirements  must  be  strictly  complied  with.     (See 
eming  v.  Eolhrook,  7  Barb.,  S.  C,  275;  Richardson  v.  Oere, 

Wend.  156;  People  ▼.  Hodden,  8  Denio,  220;  Bett  v. 
WTtwm,  1  Peters,  865.)  The  common  law  proof  of  service 
process  was  the  return  of  a  public  sworn  officer,  who  gave 
ids  for  the  faithful  discharge  of  his  duties.  The  innova- 
a  of  modem  times  is  an  ex  parte  affidavit,  styled  in  section 
rty-three  of  the  Practice  Act  "Proof  of  the  service  of  the 
imons.'* 

Lt  the  time  of  service  the  qualifications  must  exist :  other- 
9,  between  the  date  of  service  and  the  time  of  makin'^ 
affidavit  thereof,  the  person  serving  might  have  become 
lified;  the  foreigner  might  be  naturalized;  an  interested 
;y  might  serve,  and  part  with  his  interest  before  making 
affidavit;  the  insane  mi^t  recover  his  reason;  the  party 
he  action  might  have  made  the  service,  say  on  the  17th 
of  May,  1861,  and  made  his  affidavit  of  service  after  the 
sage  of  the  statute  making  parties  competent  to  testify 
iws  of  1861,  p.  521) ;  or  the  husband,  when  his  wife  was 
)  plaintiff,  might  have  served  the  summons  prior  to  the 
i  of  April  27th,  1868,  and  made  affidavit  subsequently, 
none  of  these  instances  would  the  service  have  been  good 
the  time  it  was  made,  and  in  none  of  them  would  a 
Pendant  thus  served  have  been  required  to  take  notice  of 

action  thus  commenced.  (Practice  Act,  85;  82  Barb. 
7;  10  Vermont,  647;  6  CJonn.  189;  1  Pike,  388.) 

Doyle  (6  Barber,  for  Bespondent. 

E^en  the  record  of  a  Court  of  general  jurisdiction,  pro- 
ling  in  the  exercise  of  its  ordinary  powers,  does  not  show 
•matively  that  it  had  not  jurisdiction  of  the  person  of  the 
Bndant^  or  the  subject  matter  of  the  suit,  it  will  be  deemed, 
oiever  attacked  collaterally,  to  have  had  the  jurisdiction 
ch  it  asserts,  A  party  assaiCng  such  record  by  any  col- 
ral  proceeding  is  bound  to  show  on  the  face  of  the  record 
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The  answer  of  defendant  Gleim  puta  in  issue  all  the  fs 
alleged  in  complaint,  and  sets  up  a  further  defence,  to  wit: 

"He  deniea  that  he  ever  entered  into  or  upon  said  pn 
ises  sued  for,  or  any  part  thereof,  before  or  until  the  a 
first  day  of  June,  1863,  when  for  the  first  time  he  entei 
thereon  rightfully,  and  has  ev^er  since  held  the  same  rig 
fully  9Jid  as  the  owner  thereof.  Further  answering,  and 
another  defence  to  this  action,  this  defendant  says  plaint 
should  not  recover  in  this  action,  because  the  causes 
action,  and  each  of  them,  stated  in  said  coniplaint^  did  : 
accrue  within  five  years  before  the  commencement  of  t 
action;  and  said  plaintiff  Maria  de  Jesus  Bemal  was  no 
married  woman,  but a/emme aofe  from  Ae  month  of  Augi 
1845,  until  the  month  of  June,  1862.  Further  answeri 
defendant  says  plaintiffs  should  not  recover  against  him 
this  action,  because  the  plaintiffs,  nor  either  of  them,  w 
or  was  seized  or  possessed  of  the  premises  sued  for,  or  i 
part  thereof,  within  five  years  before  the  commencement 
this  action,  or  at  any  time  whatever;  but  defendant  i 
those  under  whom  he  claims,  and  whose  title  he  holds,  1 
been  in  the  peaceable,  exclusive  and  adverse  possession 
the  premises  sued  for,  and  every  part  thereof,  for  more  tl 
five  years,  to  wit:  for  fourteen  years  before  the  oonmiei 
ment  of  this  action;  during  all  of  which  time  said  plain 
Maria  de  Jesus  Bemal  was  a  femme  sole,  except  since 
month  of  June,  A.  D.  1862 ;  and  said  plaintiffs  do  not  n< 
nor  does  either  of  them,  claim  said  estate  sued  for,  or 
possession  thereof,  imder  any  title  derived  from  the  Span 
or  Mexican  Governments,  or  the  authorities  thereof,  wh 
has  been  finally  confirmed  by  the  Government  of  the  XJni 
States  or  the  authorities  thereof,  within  five  years  before 
commencement  of  this  action,  or  under  any  claim  deri^ 
from  the  Spanish  or  Mexican  Governments  or  the  anthoril 
thereof,  which  was  ever  presented  to  the  OommissioD 
appointed  for  the  purpose  of  ascertaining  and  settling  pri^ 
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land  claims  in  the  Btate  of  California,  under  and  bj  virtue  of 
the  Act  o^  Congrees  for  that  purpose."  ^^f 

The  cause  was  tried  before  the  Court  without  a  jury.  The 
Bnding  of  facts  made  by  the  District  Court,  so  far  as  neces- 
\aTy  to  an  understanding  of  the  points  decided  on  this 
ippeal,  are  stated  in  the  opinion  of  the  Court  The  defend- 
int  tad  judgmeiit,  and  plaintiffs  appealed,  and  for  error 
ssigned  that  the  District  Court  erred  in  refusing  to  render 
ndgment  for  plaintiffs,  awarding  them  the  posseseion  of  the 
emanded  pr^oiiaes  as  prayed  fdf|  upon  the  iaots  as  found  by 
lid  Court 


Francis  B.  5peru:dr>  for  Appellanta. 
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Plaintiffs  are  entitled  to  recover  on  prior  possession,  even 
kough  it  is  founded  on  the  posseasioxi  of  Bellamy.  The  family 
rere  forcibly  ejected  in  October,  1864,  after  having  been  in 
ossesfeion  six.  OB  aigbt  years,  and  were,  kept  out  of  posaessinii 
ill  the  institutioii  of  tbid  acUon;  duripg  which  time  the 
itatute  of  Limitations  had  not  conunenced  to  run,  the  plaintiff  bc^ 
ng  a  femme  couverte  till  1862,  and  the  children,  minors  till  1864. 
[Hicks  V,  Colenum,  25  Cal.  141 ;  Norris  v.  Russell,  6  CaL  250 ; 
Keane  v.  CcuMiovan,  21  Cal.  305.) 

The  Sheriff's  deeds  to  Redman  were  prematurely  made.  No 
time  for  redempfion  was  given.  (Practice  Ajct,  1851,  Sees. 
229,  232;  Harlam  v.  Smith,  6  Cal.  173;  Duprey  v.  Moran,  4 
Cal.  196.)  They  were  void.  (Gross  v.  Fowler,  21  Cal.  30+>0 
And  a  failure  to  redeem  within  the  time  cannot  make  tbeni 
valid.  {Oorham  v.  V/ing,  10  Michigan,  486.)  Although  the 
findings  are  silent  as  to  their  form,  the  Court  will  presume  that 
the  judgment  and  its  date  were  set  forth;  for  if  not  done  tbr> 
ieed  is  void.  {Wiseman  v.  McNvity,  25  Cal.  230.)  And  if 
Qot  set  forth,  then  they  were  void  upon  their  face,  and  put  the 
B^antee  on  notice  that  the  Sheriff  was  exceeding  his  authority, 
Mid  could  give  no  title  or  right  of  possession.  They  did  ^ot 
K>nstitute  color  of  title.  They  gave  no  apparent  right  of  pos- 
lesaion.    {Walker  y.  Turner,  9  Wheat  541;  Jfoore  v.  Brawn, 
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li  How.  414;  Wdaingford  v.  F&Jb,  24  Maine,  286;  PaJwn 
Murphy,  1  Dev.  &  Batt  586.)  If  tiie  sherifPs  deeds  be  cq 
strued  to  give  color  of  title,  they  could  not  affect  the  rights  < 
the  parties.  The  legal  estate  exists  in  the  judgment  debtc 
after  expiration  of  the  time  to  redeem,  until  execution  of  tl 
conveyance;  that  is,  valid  conveyance  to  the  purchase 
(McMiUAny.  Bichmrds,  9  CU  365;  Anthony  y.  V^asel,  9  Ct 
103.)  And  the  statute  contemplateg  that  the  possession  shs 
not  change- to  the  purchaser  till  the  expiration  of  the  tii 
timited  &>r  redemption.  {Ouy  v.  Middletan,  6  CaL  892.)  Tb 
is,  until  a  valid  deed  is  executed  and  delivered.  Color  of  tit 
will  not  avail  the  defendant  as  a  defence  against  plaintif 
prior  possession.  (Norrii  v.  Bussd,  6  OaL  250;  Keane 
Cannovan,  21  CaL  805;  Hicks  y.  Coleman,  26  CaL  14L) 

L.  Ardier,  for  BeqH>ndent. 


;.;,,{)  Appellants  rely  upon  prior  possessioti  as  a  groond  for  i 

eoveiy  in  this  action.    We  remark  in  behalf  of  respondent 
•  •  .  M  ,   ;t  •  this  point: 

V'  !  !  -^  »'*   *  First — Plaintiffs  never  were  in  possession,  but  G.  W.  B 

lii.    1  ]».»  *  lamy  had  the  possession,  and  it  was  he  who  was  dispossess 

^^^^  by  Under-Sheriff  Bodley.     His   (Bellamy's)   family  were 

t  iUM  *'*^*  V  niere  appendage  to  him,  and  subject  to  his  fate  in  relatiou 

tiie  property,     (Skimier  y.  Beaty,  16  CaL  157.) 

Second — It  will  be  presumed  that  the  Under-Sheriff  act 
'  t         '[  under  process  in  dispossessing  tiie  Bellamy  family.     He  \^ 

I  ;  J  i  i  .,  I  then    acting  Under-Sheriff  of  the  county,  and  will  not 

presumed  to  have  been  a  trespasser.  The  findings  are  i 
inconsistent  with  this  hypothesis^  which  accords  witii  1 
real  facts  of  the  case,  as  will  be  seen  by  reference  to  Bedm 
V.  Bellamy,  4  Oal.  249.  If  we  are  right  in  this,  then  1 
force  of  prior  possession  is  broken — the  possession  bei 
legally  ended.  And  if  Redman  was  put  in  possession  un< 
a  judgment,  or  an  order  of  a  Court  of  competent  jnrisd 
tion^    however  erroneous^  and  although  afterwards    xeversi 
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B  poBsession  was  suffieient  *^to  break  the  fores©  of  the  claim 
rived  from  the  mere  fact  of  prior  p<^session."  (Gregory 
Haynes,  13  Cal.  695.)  Possession  being  presumptive  evi- 
ace  of  ownership,  -wherever  the  possession  terminates  legally 
course  the  presumption  falls. 

rhird  —  But  it  may  be  said  that  the  Court  below  doe^  not 
d  that  the  tTnder-Sheriff  was  executing  process.     The  Court  BRL  i 

58  find,  however,  that  they  (the  family)  were  removed  from  iiu 

be  possession  '*  by  Bodley,  "  were  dispossessed/*  in  October, 
54*.  Eedman  afterwards  entered  under  his  Sheriff's  deeds, 
ler  color  of  title;  not  on  tbe  possessioa  of  Bellamy, 
the  family;  for  it  had  terminated.  There  was  no  possea- 
1  hy  any  o£  them  at  that  tinie.  (See  Gregory  v,  Hm/nes, 
CaL  695.)  These  facts,  it  is  submitted,  distinguish  tliis 
;  from  those  cited  by  appellants.  When  the  entry  is  made 
the  adverse  possession  of  another,  the  rule  of  these  cases 
h'es,  otherwise  not 

ourth  —  Bellamy  was  dispossessed  in  1854;  EedmaE 
red  under  his  Sheriffs  deeds  in  that  year,  and  remained 
ossession  until  1860;  and  respondent,  in  1866,  was  in  poa 
on  under  naeene  conveyance  from  Eedman,  The  ouster 
of  Q.  W.  Bellamy.  The  Statute  of  Limitations  then  com- 
ced  running  ;  G.  W,  Bellamy  died  many  years  af  tenv  ards- 
claim  had  been  abandoned  and  barred  before  1860,  when 
ndant  Gleim  entered. 

ifth  —  It  ie  claimed  that  the  fact  of  the  conveyance  f r^im 
N.  Bellamy  to  the  children,  who  afterwards  conveyed  to 
ntiff  Maria,  relieves  this  case  from  the  operation  of  the 
jte.  But  there  never  was  any  delivery  of  po^sussion  to 
1 ;  •  the  conveyance  to  them  was  after  the  mortgage, 
^ments,  and  deeds,  under  which  Kedman  held,  and  sub- 
to  them.     Bellamy  being  in   debt,  coxild  not  convey  to 

Sixth  —  The  deeds,  in  connection  with  the  judgments,  were 
jre  than  colorable  title.  They  were,  by  the  judgment  of 
18  Court,  and  by  the  settled   law  at  that  time,  good  and 
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valid.     (See  Bedfnan  v.  Bellamy,  4  CaL  247;  Tiame  ?. 
FrandscQ,  4  Cal.  1870 

By  the  Court,  B^oDBBy  J. : 

Some  time  between  the  years  1846  and  1849  Geor^ 
Pellamy  and  his  wife  entered  upon  and  inclosed  the  Im 
controversy,  and  otherwise  subjected  it  to  their  will  and 
trol.  On  the  27th  of  October,  1851,  Bellamy  mortgage 
land  to  Beid  and  Davis;  and  on  the  15th  of  December, 
Bellamy  and  hia  wife  united  in  a  conveyance  of  the  la 
their  children,  who  were  then  minors,,  but  the  deed  m 
acknowledged  by  the  wife,  as  required  by  the  Act  c 
17th  of  April,  1850,  in  order  to  pass  her  separate  i 
Between  the  25th  of  October,  1851,  and  the  5th  of  Oc 
1852,  two  judgments  were  entered  against  Bellamy,  \h 
in  favor  of  one  W.  C-  JoneSj  for  a  certain  sum  of  n 
and  the  other  in  favor  of  Eeid  and  Davis,  for  the  forec 
of  their  mortgage;  and  an  execution  having  been  issn 
the  first  judgment  and  an  order  of  sale  on  the  othc 
Sheriff,  by  virtue  thereof,  sold  the  pTemises  to  J.  W. 
man  on  the  5th  day  of  March,  1852,  and  on  that  da 
cuted  and  delivered  to  him  the  Sheriff's  deeds  fc 
premises.  The  seventh  finding  is  that  "  The  family,  u 
plaintiff,  Maria,  her  said  husband  (George  W.  Bellaraj 
their  children,  continued  in  possession  until  October, 
when  they  were  removed  from  the  possession  by  one  1 
Bodley,  who  was  then  acting  Under-Sheriff  of  Santa 
County." 

Redman  entered  into  possession  in  October,  1854, 
Bellamy  and  wife  and  their  children  were  dispossefese 
remained  in  possession  until  the  year  1860,  and  at  th 
mencement  of  this  action  the  defendants  w^re  in  pes 
under  mesne  conveyances  from  Redman.  The  child 
Bellamy  remained  minors  until  1864,  and  in  186i 
reconveyed  the  premises  to  the  plaintiff  Maria,  their  i 

The  caae  may  be  disposed  of  without .  investigati 
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estkniB  ttooUing  the  ^rant,  made  by  the  Prefect  The  dia- 
ssion  wilt  be  liilLitckl  ito  jiiAttere  hating:  a  relation  to  the 
ior  poas^ssiozi  of  Bellamy  9^d  wifpi  oXp  more  accurately 
eakifigy  the  title  ariaiiig  by  .presumpti(^  of  law  from  the 
?t  of  possession.  .We  agr^  with  the  Court  below,  that  the 
?mises  were  either  the  separate  property  of  Bellamy,  or  the 
nmon  property  of  him  and  his  wife,  and  that,  it  is  nnneces- 
y  to  determine  to  which  class  it  belonged.  He,  therefore, 
3  competent  to  convey  or  mortgage  the  premises,  withbut  the 

of  his  wife; 
[he  present  rijght  of  poissc^ssion  depends  on  this  title,  and 

question  is,  which  party  holds  the  title.  The  convey- 
e  of  Bdlamy  to  his  children,  in  December,  1852,  trans- 
•ed  the  title  to  them,  unless  it  passed  to  Redman  under 

SherifiPfl  deeds,  executed  in  March  of  the  same  year. 
)  Court  held  the  •  SheriflF'e  deeds  void,  and  the  ground 
ibtless  was  tkat  they  were  executed  immediately  after  the 
),  withwt  waiting  the  expiration  of  the  time  given  by  law 

redemption.  This*  gvoiuid  is  unquestionably  sufficient  to 
itain  the  ruling.  "  The  real  question,"  says  Mr.  Chief 
Btice  Field,  in  Gross  v.  Fowler,  21  Cal.  392,  "is  one  of 
wer.  Had  the  Sheriff  authority  to  execute  the  deed  at  the 
ael  And  to  this  there  can  be  but  one  answer:  His  power 
i  not  arise  until  the  six  months  had  elapsed.".  This  leaves 
e  title  and  consequent  right  to  possession  in  the  plaintiff, 
aria. 

The  Court  below  held  that  "as  Redman,  the  grantor  of 
B  defendants,  entered  into  possession  under  them  (the 
leriffs  deeds),  he  and  the  defendants  entered,  and  the 
fendants  are  in  possession,  under  color  of  title,  and  the 
xe  prior  possession  of  the  said  plaintiff,  as  the  wife  of 
5  said  George  W.  Bellamy,  cannot  prevail  against  the  pos- 
sion  of  the  defendants,  taken  under  claim  and  color  of 
le  derived  fcom  "^id  Bellamy.*'  We  do  not  understand 
it  the  plaintiff  ciaim<,  and  oertainly  she  cannot  rely  on, 
or  possession  in  herself.  The  possession  of  premises  oocu- 
d  by  both  husband  and  wife,  which  are  either  their  com- 
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mon  property  or  the  separate  property  of  the  huBband,  is 
deemed  in  law  to  be  the  posaessioai  df  the  husband 

The  Sheriffs  deeds  do  not  amount  to  color  of  title.  "  Color 
of  title''  is  defined  in  Wright  v.  Mattis&n,  18  How.  66,  "to 
be  that  which  in  appearance  is  title,  but  which  in  reality  is 
no  title.''  It  is  that  which  the  law  will  consider  prima  facte 
a  good  title,  but  which,  by  reason  of  some  def  ecty  not  appea^ 
ing  on  its  face,  does  not  in  fact  amouint  to  tile.  An  absolute 
nullity,  as  a  void  deed,  judgment,  eto.,  will  not  eonstitute  color 
of  title.  (Jackson  v.  Woodruff ,  1  Cow,  276 ;  Jackson  v.  Frost, 
6  Cow.  846;  La  Froinbois  v.  Jackson,  8  Cow.  583;  Jackson 
V.  Waters,  18  John.  866 ;  Livingston  v.  Peru  Iron  Company, 
9  Wend.  511.)  Redman  not  having  entered  under  color  of 
title,  we  need  not  inquire  what  would  have  been  the  effect  of 
the  entry  had  it  been  made  in  that  mannw. 

It  is  insisted  that  as  Bellamy  and  his  family  were  dispos- 
.^lomi  sessed  by  tiie  T7nder*Sheriff  in  1854,  it  will  be  prestitned  that 

he  acted  under  legal  process,  and  it  is  elaiined  that  by  that 
act  the  force  of  the  prior  possession  was  brokeiL  A  writ  of 
assistance  would  not  cure  or  help  a  void  deed*  A  process  in 
.  another  action  against  the  present  plaintiff  is  suggested-  The 
reply  is,  a  former  recovery  was  not  pleaded,  and  there- 
fore was  not  in  issue.  The  Court,  under  the  authority  of 
Lyons  v.  Leimback,  29  Cal.  139,  and  oth^r  caae^j  in  which  the 
statute  of  1861,  respecting  defective  findings,  is  considered,  ia 
not  authorized  to  presume  the  finding  of  a  fact  not  within  the 
issues. 

We  could  not  indulge  in  the  presumption,  for  another  rea- 
son. It  is  found  that  Redman  entered  under  the  Shpriffs 
deeds,  and  he  will  not  be  prosumed  to  have  entered  in  anj 
other  manner  or  und^  another  titles 

Judgment  reversed  and  caiise  remanded^  with  directioBS  to 
enter  judgment  for  tlia  plaintiSa  for  the  poe&esaian  of  ^ 
premises. 
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ArfuBMBt  foe  Appellant. 

L.  LASKY  i;.  H.  S.  DAVIS. 

vsAUiBLi  .OtDi^. —  An  appeiil  does  not  Ite  from  an  order,  made  oo  n  motion 
to  retaz  coita.  finch  order  can.  be  reviewed  only  on  an  appeal  from  the 
judgment.  *     ■ ' '    '        -    • 

Appeal  from  fhe  District  Court,  Fourth  Judicial  District, 
ty  and  County  of  San  Francisoo.- 

The  pkJnfiflF  'recovered  judgment,  and  filed  Ms  bill  of 
its.  The  defefadftnt  i&oved  to  retax  the  same  hy  striking 
t  several  of  flie  itemsl  The  Court  made  an  order  sustain- 
;  the  motion.     The  jti<i^gment  was  entered  December  27th, 

56.  The  plaiiitiflPs  biH  of  costs  was  filed  on  the  same  day. 
e  notice  6f  motion  to  retax  fixed  the  6ih  day  of  January, 

57,  as  the  day  the  tootion  would  be  made.  The  order  was 
ally  entered  on  the  13ih  day  of  April,  1867.  The  plain- 
-  appealed  from  llie  order.  The  defendant  moved  to  dismiss 
J  appeaL  ' 

CharleM  Wittram,  taii  Samuel  F.  Reynolds,  for  Appellant 

This  ordehr  is  appealable.  The  third  subdivision  of  section 
iree  hundred  and  thirty-six  of  the  Practice  Act  provides 
>r  an  appeal  from  any  special  order  made  after  judgment, 
liis  order  was  made  a  long  time  after  the  judgment  was 
itered  and  perfected.  The  Court  below,  then,  undertook 
>  deprive  the  plaintiff  of  a  part  of  the  fruits  of  that  judg- 
lent  From  that  action  of  the  Court  the  plaintiff  appeals, 
nd  only  from  that.  The  case  of  Levy  v.  Oetleson,  27  Cal. 
B5,  cited  by  the  opposite  counsel  in  their  brief,  has  no 
pplication  to  this  case.  There  the  order  refusing  to  retax 
le  costs  was  made  a  month  before  the  judgment  was 
Ltered.  It  was  an  order  made  intermediate- — made  during 
e  progreaa  of  that  suit,  and  before  judgment  was  entered 
erein. 

Orey  £  Brandon,  for  Respondent 

The  ardor  retazing  coats  is  not  appealable^  and  oan  only 
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By  the  Courts  Saitdsbsoit^  J.: 


-II-^iBlHl*** 
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It  may  well  be  doubted  if  the  te 
was  needed  for  the  purpose  of  exp 
of  the  transaction;  but  be  that  as 
in  this  State  that  what  appears  up 
to  have  been  an  absolute  sale  and  i 
by  parol  evidence  to  have  been 
{Pierce  v.  Robinean,  13  Oal.  116 ;  J( 
291 ;  Ounmngham  v.  Hawkins,  27  ( 
29  CaL  19. )  This  case  is  not  distil 
It  was  oompetenty  if  neoessaryy  to  p 
and  agreement  w«re  parts  of  the  sal 
transaction,  as  a  whole,  amounted  t 
mortgage. 

The  money  having  been  nseeived 
the  defendant,  it  was  not  error  tc 
ment  payable  in  eoiii. 

Judgment  and  order  affirmed* 


a  S.  TTLLEt  AND  0.   H.  Lj 
SOK,  LYMAN  F.  GREEN,  j 

HIS  Wife. 

WoiavfAUiM  TtrtM  TO  LiJtti^— If,  U.  •jMtii 
•tlimUt^  1^  irritliif  titftt  fn#^  nC  the  i 
and  that  plaintiff  will  within  five  days 
a  part  of  the  land  in  eontroreray,  vm 
an  aqalfahle  titia  t^  t|i«  tend  namfd  In 
la  for  plaintiff. 

Notics  or  B^uit4LBta  Tntaa.^--  Poifeiiton 
an  eqnitabla  title,  la  notice  to  a  pnrchv 
anffldent  to  pat  him  on  Inqntry  as  to  i 

SvnsNDBB  ov  l>Mab4 — The  aarrender  of  a 
reveat  the  legal  title  In  the  grantor. 

BBLiar  IK  AcnoM  io  QntiiT  Titlb. —  In  a 
to  qolet  title,  the  Court  will  not  decree 
■Mat  €f  tho  dcftadant  to  efmrmj  to  tb 
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Appeal  from  the  District  Court,  Twelfth  Judicial  Diatrict, 
City  and  County  of  Sah  Prancifioo. 

April  10th,    I860,   S.  A.   Hastings  commenced  an   action 
rf  ejectment  m  the  said  Court  against  J.  W.  Oudworth  and 
>tliers,  mcluding  layman  F.  Green,  and  Hetty  C.  Green,  Uis 
ivife,  to  recover  possession  of  a  tract  of  land,  wl^ich  included 
Blocks   Two   Hundred   and    Forty-Two    and    Two   Hundred 
ind   Sixty-Four.      Said  Greens   answered,   denying  the   alle- 
rations  of  the  complaint,  July  5th,  1860.      July  3d,    1862, 
he   attorneys  stipulated  in  writing  to  refer   the  cause   to  a 
•eferee  to  report  a  judgment,  and  on  the  same  day  the  plain- 
iiff's   attorney  stipulated  in  writing  that  the   plaintiff  Has- 
dngs  rfiould  within  five  days  execute  to  Hetty  C.  Green   a 
[uitclaim     deed     of     conveyance,     properly      acknowledged, 
rf  Blocks  Two  Hundred  and  Forty-Two  and  Two  Hundred 
ind  Sixty-Four.    The  stipulation  of  reference  was  filed  July 
>th,    1862,  but  no  order  of    C!ourt  was  made   touching   the 
eference.     On  the  5th  day   of  July,  1862,  the  referee  filed 
lis  report,  stating  that  he    had  tried   fli«  cau^e  and  found 
ertain  facts  and  conclusiona  of  law,   and  reported  a  judg- 
aent  in  favor  of  the  plaintitf.    On  the  9th  day  of  July,  fol- 
ding, the  Court,  on  motion  of  plaintiffs  attorney,  entered 
n  order  referring  the  cause,  as  of  July  third.     The  judg- 
lent  roll  was  then,  on  the  ninth  of  July,  made  up  by  the 
Jlerk,  founded  trpen  and  embracing  the  previous  report  of 
le  referee.     On  the  14th  day  of  Apr£l,  1863,  Hastings  con- 
syed  Block  Two  Hundred   and'  Sixty-Four  to  the  plaintiflfe 
I  this  action,  and  at  the   tinie  of  aiich  conveyance  Green 
id  his  wife  were  in  possession  of  the  same,  and  living  on 
'       ^^^  to  ^^^8  conveyance,  Hastings  gave  Mrs.   Green  an 
sknowledged    deed  of  said   bloc^,   and  soon  after,   a  deed 
:  Block  Two  Hundred  and  Forty-Two,  duly  acknowledged, 
^^  the  Unacknowledged  deed 'wis  giieiii  up  to  Hastings,  and 
"^royed,  ;  f 

^®  plaintiffs  commenoed  tUitf  action  to  quiet   title,   and 
^  ^Gxxdants  Hetty  0.  tod  Lyman  F.  Green   answeted; 
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setting  up  title  ta  a  part  oi  Blod 
Four,  and  praying  that  the  Ooiir> 
tiffs  had  no  estate  or  interest  in  t] 

The  plaintiffs  on  the  trial  reliti 
tings  V.  Cudworth  ei  al.  as  an  estp 
the  defendants  Green  and  wife,  as 
tive  relief  prayed  for. 

The  plaintiffs  appealed  from  t 
■^  *  order  denying  a  new  triaL 


I .' 


,L 
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ff,  H.  HaigTit,  for  Appellants,  © 
validity  of  the  judgment  in  Hastii 

^0  W.  C,  Burnett,  for  Bespondenta 

»■*'' '  J-  * '  The  title  passed  to  the  respondent 

of  the  delivery  of  Hastings'  deed 
,..^111  even  if  the  judgment  in  the  Hasting 

deed  was  executed  and  delivered  I 
appellants.  The  delivery  back  by 
Hastings  of  the  deed,  whether  it  \ 
destroyed,  did  not  divest  her  of  titl( 
et  al.,  9  Mass.  307;  Davis  et  ux.  y 
Greenleaf  on  Ev.  Sec  668.) 

Inasmuch  as  Mrs.  Green  has  all 
owner  of  the  premises^  and  been 
duty  of  the  appellants  to  have  inquii 
and    rights   in   the   premise   bef( 
Hastings. 


By  the  Oourti  Bhouss,  J.: 

The  judgm^t  roll  in  the  case  c 
after  the  defendants  presented  the  c 
<m.  the  ground  that  it  was  null  ai 
evidence  by  consent  of  parties,  wit 
agreement  that    the    Court,    after 
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ordersy  etCj^  diotild  pasB  on  the  objectioB.     The  Court  sus- 
tained the  ebjeotion^  and  thia  is  the  sole  error  lelied  on  by 
plaintiffs.    For  the  purpose  of  det^naimng  the  appeal,  it  is 
innecessaiy  to  consider  this  question;  and  althotigh  it  may 
}e  as  the  plaintiffs  counsel  regards  it  —  one  of  very  great 
nterest  andriinportaiiice-^ive  deeline  to  examine  ity  because, 
^needing  that  the  judgment  offered  in  evidence  is  yalid,  or 
iiat  it  is  not  open  to  b,  collal^al  attadc,  the  judgment  in 
liis  case  must  still  be  for  the  defendant,  Hetty  C.   Green. 
It  the  time  that  case  waa  relerred  by  the  stipulation  of  the 
>arties,  it  was  also  stipulated  that  the  plaintiff  in  that  case 
thouldy  within  five  days,  execute  and  properly  aclmowledge 
i  quitclaij^  deed  to  Hetty,  Q.  Qreen,  of  Blocks  Kumbers 
Pwo  Hundred  and  Forty-Two  and  Two  Hundred  and  Sixty- 
Four.     She  claims  in  this  action  only  a  part  of  Block  Two 
lundred   and   Sixly-Four.      The   stipulation   secured   to   her 
^e  eqnitaUe  title,  as  against  Hastings,  and  it  was  equally 
ivailable  in  her  favor  against  the  present  plaintiffs,  who  are 
>urchaser8  from  Hastings^  for,  at  the  time  of  their  purchase 
ihe  was  in  possession,  claiming  tide,  and  that  was  sufficient 
k)  put  them  upon  inquiry  as  to  her  right  or  title.     It  also 
ippears  that  the  deed  wag   executed  and  delivered  by  Has- 
ings  to  Hetty  0.  Oreen  in  accordance  with  the  stipulation, 
acept  that  it  was  not  acknowledged.     The  legal  title,   so 
ar  as  the  same  was  held  by  Hastings,  under  his  judgment 
IT    otherwise,    passed    to    her   through    that    deed.     Subse- 
[uently,  and  after  a  controversy  between  the  parties,  respect- 
ng  the  deed  and  its  acknowledgment,  Hastings  executed  a 
leed  of  Block  Two  Hundred  and  Forty-Two,  and  she  paid 
im  two  hundred  dollars,  and  returned  the  first  deed  to  be 
om  up.     The  surrender  of  the  deed  and  its  destruction  —  if 
t  was  destroyed  —  did  not  revest  the  legal  title  in  Hastings. 
Bowman  v.  Cudworth,  81  Cal.  152 ;  2  Wash,  on  Real  Prop- 
^^  557;  Greenl.  Ev.  Sec.   668,  and  cases  dted.)     If  the 
greement,   at  the  time  the  deed  was  returned  to  Hastings, 
^as  such 'as   entitled  him  to  a  reconveyance  of  Block  Two 
fundred  and  Sixty-Four,  that  relief  cannot  be  granted  here, 
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for  the  plftintiff  has  not  stated  such  \ 
the  aeticm  being  in  the  form  usual  i 
and  not  an  action  for  a  specific  perfo 
Judgment  affirmed* 

Mr.  JnstieB'SAWTBB  did  scrt  ezpree 


THOMAS    CARET    v.    THE    PH 
CALIFORNIA  PETROLEU] 

Pioor  or  AflKTCT  los  CofiPOBATicnr.— ^  In  an  act 
tton  OB  A  oontract  mtde  ^  t  penoa  «n  Its  I 
•eent,  parol  teatimooj  la  admlaalble  to  ihow 
lied  to  act  aa  Its  afent*  nnleia  the  corporatl 
i.i>iii>"8;* "  to  appoint  Its  agenti  bj  deed  or  reaolvtion. 

t:i|«K^'^'^  OoirrtacT  vo  tlt  ih  Oolp  Couf^-«An  aoeonnt 

at  the  bottom  ''payable  In  jsold  eol^  (United 
•■Qtlfltlff  ^'^^  slpied  bj  the  defendant,  la  admiaalble  aa 

'  ^-^  on  the  part  of  the  defendant  to  pay  tn  8oI< 

CoMTiff OAifcn^—- An  application  for  a  contlnnance 
'..'.<.  ^i  '  of  the  Court.    It  la  not  aa  Improper  exerdae 

continuance  aaked  for  on  aa  affldaTlt  which 
the  abient  wltneaaee  nor  what  the  party  exi 
AcooanT  Staxkd.— An  account  stated  altera  the 
edneaa,  and  oonatltntea  a  new  promise  or  on 


Appeai*  from  the  Didtriot  Oourt|  ] 
Los  Angeles  Counly. 

The  facts  are  stated  in  the  opinion  a 

'  j[|!l!<  >'  Olaasel  dk  Chapman,  for  Appellant 

/,).,!     ''  tract  named  in  the  account  stated  was 

mad©  before  or  pending  the  perform; 
that  as  it  did  not  show  that  that  co 
there  was  no  such  written  contract  t 
was  required  by  the  Specific  Contract  i 
that  the  appointment  of  an  agent  bj 
must  be  made  by  resolution  or  deed,  i 
prove  such  appointment  wasinadmissib 


)otl867.]        Cahey  v.  P,  &  C-  PETBOLEtmc  Ce. 


Of  lal«D  of  tbe  CoQf t  —  8b&tt«r,  J. 


F.  B.  dB.  (?.  F,  E&ward^  for  ReBpondcmt. 

The  ageucj  of.  the  Superintendent  could  be  proved  by  parol, 
IS  there  wgn  no  evidenee  of  writteii  appointment,  and  the  law 
required  iw^ .  Beside^,  it  having  been  proved,  as  appears 
From  the  record,  that  the  agency  of  Mn  Shorb  aa  such  Supers 
ntendent  bad.boeu  recogjiized  bj  appellant,  even  were  an  ap- 
pointment ia  writing  necessary,  it  would  be  presumed,  for  the 
AW  will  not  permit  a  party  to  accept  the  benefits  of  an  agency, 
ind  at  thesaiQe  time  to  repudiate  its  responsibilities.  As 
he  agency  of  the  Superintendent  was  proved,  his  admission 
>f  the  indebtedness  was  competent  evidence.  As  the 
ontract  to  pay  was  in  gold  ooinj  the  verdict  and  judgment  were 
correct  in  that  respect-  {Qalland  et  ok  i»*  Lewis  st  al,,  2Q 
3al.  47.) 

By  the  Cbnrt,  Shaftke,  J. ; 

♦    .     .  f        "  ^ 

This  la  an  action  upon  an  acc«)nnt  stated^  whTch,  as  the 
omplaint  alleges,  was  "settJed  and  agreed  upon  between 
daintiff  and  defendant,  July  23d,  1866."  It  is  f urtber  alleged 
hat  the  defendant  then  acknowledged,  in  a  writing  duly  sliced 
y  him,  that  the  indebtedness  ascertained  by  the  account  (three 
lundred  and  eighty-two  doUara  and  eighty^six  cents)  was  due 
md  payable  in  United  Stated  gold  coin.  The  case  was  tried 
>y  jury;  verdict  and  jiidgraent  for  plaintiff.  The  appral  is 
:rom  the  judgment  and  from  an  order  overruling  defendant's 
notion  for  a  new  triai  First -^  To  maintain  the  is?ne  on 
lis  part,  the  plaintiff  at  tiie  trial  offered  in  evideaoe  the  follow- 
Dg  document; 
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PhUadelpKia  and  California  P 

MaylTth^To  Thomas  Carey,  for  wj 
as  per  setUemfint  made  witli  him  b; 
terman  •••  •••••«•••••••-•••••••• 

Jtdy  23d —  To  amount  duia  liim  for  waj 
.^  17thtodateat$40perm<Aith. 

'^      i*.  Total.. 

•i\ ^^^  Payable  in  gold  coin  (United  States) 

:'\\  I  certify  that  the  above  account  is  o 

;*     ?  ■  Superintendent  PhiL  and  CW 

^'•^i* '  ri^te"^al  revenue  stamp,  twenty  cent 

;  J  ;^,| l;,ii-  aiBked  this  8th  day  of  December,  1866, 1 

t  tHi':i  <0|;^;'  of  fifty  dollars  reoeiyed* 

*'^^"*''  Deputy  Collector  Secon< 

.  ,  s;5R«!«»  ipjj^  handwriting  of  Shorb  was  admit 

offered  parol  evidence  tending  to  prove 
the  authorized  agent  of  the  defendant  i 
cate  affixed  to  the  statement  of  the  flC( 
was  objected  to  on  the  ground  that  the  1 
tion  and  resolutions  of  the  Trustees  wa 
of  the  agency  if  it  existed.  The  objectio 
the  testimony  admitted. 

There  was  no  error  in  this  raling.    I 
to  admit  of  argument  that  private  corpo 
to  the  appointment  of  agents  and  the  o 
;  t  r  {|j^  are  placed  upon  the  same  footing  as  natural 

'I    ,  .  '  ited  to  some  particular  mode  by  their  chart 

of  such  limitation  they  are  no  more  comp 
appoint  their  agents  by  deed  or  resolution 
or  other  voluntary  association.  (Bani  o 
Dandridge,  12  Wheat  105 ;  Smith  v.  Eur 
Cal.  6 ;  San  Fraaicisco  Oas  Company  v.  Cit\ 

9  Cal.  472 ;  Shaffer  v.  Bear  Biver  and  Aubt 

10  CaL  400.) 
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[t  is  fiiiihei;  iiipiirted  tbiit  tiie  ^ocume^t  in  qucetioiiy  udmit- 
g  that  the  company  was  a  party  to  it,,  waa  improperly 
mitted  as  having  no  tendency  to  proved  a  qoi^triMst  or 
ligation  in  writing ''  for  tke  payment  of  an  indebtedness  in 
Id  coin.  ' 

The  paper  is  on  its  face  an  aooonnt  stated.  An  account 
ited  alters  the  nature  of  the  original  indebtedness,  and  is 
lelf  in  the  nature  of  li  ne^  promise  or  lindettaking.  {Fas- 
r  V.  AlUmsonj  2  T.  E.  479 ;  Holmes  v.  De  Ccmp,  1  Jphn.  86.) 
lerefore,  an  aooennt  stated  with  a  new  firm  may  ineltide 
bts  due  to  a  former  firm  or  to  one  of  the  partners*  {David 
EUice,  5  B.  and  0.  196;  Oougk  y.  Davies,  A  PricQ,  200.) 
1  action  on  an  account  stated  is  net  founded  upon  the  orig- 
al  items,  but  upon  the  balance  ascertained  by  the  mutual 
Qsent  of  parties.  For  these  reasons  we  consider  that  the 
per  was  properly  achnitted  by  the  Oourt  as  written  evidence 
**  a  contract  or  obligation  ^  on  the  part  of  the  defendant  to 
y  plaintiff  the  sum  demanded  isi  this  action,  in.  gold  ooin  of 
B  United  States. 

Second  - — The  defendant,  when  t^e  case  was  called  for  trial, 
wei  for  a  continuance  on  ibe.  ground  of  the  absence  of 
iterial  witnesses. 
The  motion  ^as  denied. 

The  affidavit  upon  which  the  motion  was  based  did  nM  state 
lat  the  def aidant  expected  -to  prove  by  the  wit^e^ses,  nor 
J  it  even  give  their  names.  The  application  was  addressed 
the  discretion  of  the  Court,  and  we  cannot  say  that  its  dis- 
?tion  was  improperly  exercised  undLer  the  circumstances, 
d  much  leas  that  it  was  abused. 
Judgment  affirmed, 

lUt.  Justioe  SiwniB  did  not  express  an  opinion. 
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WILLIAM  HOOD  9.  SAMtTSL 

MBZICAH     GBAMT     to    dnSBAND     RIB     fiXPABATB     I 

fffftBt  to  a  mazTled  man  coatainad  the  follow 
tijie  snuitee  nor  hit  heira  MB  dMa«  or  jaieaal 
nor  pUcc  vpon  the  Mune  anj  mortsago  or  o< 
mortgase  or  eharga  be  for  ploot  pnrpooeB,  n< 
mala;  id.  He  «aa  fenee  It  wlthoot  pirojodicii 
tudas;  he  can  enjoj  it  jCfeaely  and  aiceliistTel: 
caltlyation  that  beat  aalta  him,  hut  In  one 
which  ihAll  be  inhabited ;  8d.  He  ehall  aoliclt. 
Xndsc  to  glre  him  juridical  poaaeaalon,  by  vir 
boondsdea  ahall  b«  itt  ODt»  In  which  boandai 
and  aome  tmlt  or  roatle  traea  of  aome  ntllltj ; 
la  o^  one  aquare  leacne,  a  little  mora  or  leaa, 
goea  with  the  etpedimtB:  The  Judge  who  maj 
•  It  meaaoied  aecDrdinc  to  tte  ordinancai^  mar 
the  Burphu  which  aball  reault  to  the  Nation  1 
he  fail  to  perform  theae  condltlcna,  he  ahall  U 
'  it  aball  be  denouhceable  bj  othera  ;**  hOd,  t 
donation^  and  seated  hi  the  boAaad  ta  hie 

8TATIMSNT8   ow   Oouiva^   JH   BBiBTa. —  While   til 
of  the  counael  of  one  of  the  partlea  In  hta  bri 
of  the  record,  adll  they  may  be  referred  to 
inference  drawn  from  a  record  which  doea  n< 
fhcta  ie  not  unfounded. 

(lAana   Aj-nsMaD. —  Boott  ▼.   Ward,  IS  Cal.  458; 
PuU»'  yi'F0tpm9an,  2d  CHL  646)  WUMCn  r.  Ca 

Afpeai.  from  the  District  Court^  Tl 
Santa  Clara  County. 


'  Action  to  recover  possession  of  a  tract  < 

»«'"''**    -^^^  Oonnty,  containing  about  four  hundred  a 

,  tract  of  land  known  as  '*  the  llancho  of 

plaint  in  the  usual  form.    The  answers  d( 

'  '  I  '  '  the  complaint,  and  in  addition  thereto  8< 

I  I  \.i  ^'  ants  were  the  owners  in  fee  of  undivided 

"  Banoho  of  Santa  Teresa/'  and  were  tl 
and  entitled  to  possession  as  tenants  in 
ings  were  not  verified.     The  cause  was 
without  a  jury. 

It  was  admitted  that  the  demanded  ] 
of  the  "Rancho  Santa  Teresa,"  and  i 
granted  by  the  Mexican  Nation  to  Joaq 
under    and   by   virtue   of   the  colonizal 
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ipproval  of  the  bepaitoiental  Assembly,  and  that  the  foUow- 
Dg  was  a  correct  translation  of  the  grant: 

^'Jose   Figueroft,    ^nei^    <rf   Brigad©    of    the    Mexican^ 
lepubllc,     General     Commandeif,     Inspector     and     Superiirr 
'6litical  Chierof  the  T^ritory  of  Alta  Gaiifomia.     Wliereas, 
16  citizen  Joaquin  Bemal,  Mexican  by  birth,  has  solicited 
)r   his  per  serial  benefit   aiid  thkt  6t  hi$  family,   the    land 
nown  by  the  tiame  of  Santa  Tereaa,  bounded  by  tiie  randiofll 
F  the  Laguna  Seca  and  l<Fai*vaez,  the  Coyote  Greek,  aad  the 
ills  of  Las  Lagrinias  and  Sak  Jtian,  having  previously  taken? 
le  proper  steps,  according  to  mhttt  is  prescribed  by  the  laws 
ttd    regulations.      Using  the  faculties  which    are  conferred 
pon   me,  and  in  conformity  with  the  decree   of  the    inost 
Kcellent  Territbrial  tteputation  of  thd  ci^th  o»f  the  pifesentl 
Lonth,    approving    the    concession    of    said    land    of    Santa> 
eresa,   made  by  degree  of    the  tenth  of   June  lastj   passed 
>  said  citizen,  Joaquin   Bema!,   with  the  earoeption  of   the 
tnd  which  is  cultivated  by  the  citizen  Juan  Alvirez ;  in  the 
ime  of  the  Mexican  Nation  I  have  granted  to*  him  said 
nd,  declaring  it  to  be  his  property  by  these  presents,  with- 
it  prejudice  to  the  common  use  in  respect  to  pasture,  wood, 
ater,  and  timber  of  the  inhaWtants  of  the  Pueblo  de  Sail 
)86  de  Guadaloupe,  and  subject  to  pay  the  taxes  that  will  be 
aposed  if  it  should  result   to  belong  to  the  common  lalids 
■  said  population,  when  its  limits  shall  be  established,  and 

the  following  conditions: 

"  1.  That  he  will  submit   himself  to  the  conditions  which 

e  to  be  established  ill  the  regulations   for   the   distribution 

nnoocupied  landsj  and  in  m^^ntime  neither  the  erautce 
r  his  heirs  can  divide  or  alienate  the  premises  granted  to 
m,  nor  place  upon  the  same  any  mortgage  or  other  charge. 
en  though  jsuch  mortgage  or  charge  be  for  pious  purposes, 
r  shall  he  convey  it  in  mortmain. 

^'  He  can  fence  it  without  prejudicing  the  crossings, 
ids,  servitudes.  He  will  enjoy  it  freely  and  exclusively, 
atining   \^   ^   the   uses  or   cidtivation  that  wiH    best  suit 
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him;  but  in  the  oourae  of  one  year 
and  it  shall  be  inhabited* 

**  8.  He  shall  solicit  as  soon  as  pes 
to  give  him  jufidioal    poseeiAiony  bj 
which  the  boundaries  shall  be  set  ou 
he  shall  put  landmarks,  and  some  f 
some  utility. 

''4.  The  traet  of  land  which  is  gr 
kague,  a  littk  more  or  less,  acoordii 
goes  with  the  espedienie.  The  Jud 
possession  will  hare  it  measured  aocor 
mark  out  the  boundaries,  leaving  the 
result  to  the  nation  for  suitaUi)  uses. 

^^6.  If  he  should  fail  to  perform  thi 
lose  his  right  to  the  land,  and  it  shi 
others. 

^^In  consequence,  I  order  that  these 
tute  his  title,  and  shall  be  deemed  go< 
record  be  taken  in  the  corresponding 
delivered  to  the  interested  party  for  1 
purposes. 

"  Given  in  Monterey,  the  eleventh  of 
thousand  eight  hundred  and  thirty-four. 

AuansTiN  V.  Zakobano,  Secretary.^ 

It  was  further  admitted,  that  Josefi 
was  the  wife  of  Joaquin  Bemal  at  thi 
was  made,  that  the  grant  was  regularly 
confirmed  upon  the  petition  and  by  th< 
evidence. 

PlaintiflF  then  ofPeied  and  read  in  evi 
Augustin  Bemal  to  the  Board  of  I 
praying  for  a  confirmation  of  the  grai 
Bemal  by  the  Mexican  Government  oi 
Teresa,  and  the  decree  of  the  District  ( 
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itates  for  ihe  Northern  District  of  California,  dated  August 
1th,  1856,  confirming  the  said  claim,  petition,  and  decree. 

Plaintiff  then  called  Ignacio  Bemal,  who  testified:  Joa- 
[tiin  Bemal  at  his^  death  left  surviving  him  Mb  widow, 
rodefa  Sanchez  de  Bemal,  and  children:  Ist,  Augustin;  2d, 
ruan  Pahlo;  M,  Bruno;  4th,  Jacoba;  6th,  Zacharias;  6th^ 
Petra;  7th,  Madelina;  8th,  Encamacion;  9th,  Pilar;  lOth, 
ULarcellina;  11th,  Dolores*.  Encamacion,  Jaooba,  Maroellinay 
Dolores,  and  Bruno  are  all  dead;  they  were  all  married,  and 
eft  heirs.  ;.    '    • 

The  plaintiff  offered  and  read  in  evidence  a  deed  from 
rosefa  Sanchez  de  Bengal  to  Nicholas  Valencia,  dated  April 
(th,  1853,  duly  executed,  acknowledgied,  and  recorded,  pur* 
K>rting  to  convey  a  tract  of  ei^  hundred  acres,  including 
he  premised  in  controversy,  part  of  the  '^  Bancho  Santa 
reresa." 

The  plaintiff  then  offered  in  evidence  deeds  showing  a  de* 
^aignment  of  title  to  the  demanded  premises  from  said  Valencia 
o  him.     The  plaintiff  restei 

It  was  admitted  that  at  the  commencement  of  the  suit  the 
lefendants  held  and  hold  title  to  an  undivided  interest  in  the 
lanche-Santa  Teresa,  including  premises  in  controversy,  under 
ome  of  the  heirs  of  Joaquin  BemaL  They  had  not  acquired 
iny  title  derived  from  the  widow  Josef  a  BemaL 

The  Court  rendered  judgment  for  the  defendants,  and  the 
)laintiff  appeals  from  the  judgment  and  froih  an  order  deny- 
ng  a  new  trial 

The  other  facts  are  stated  in  the  opinion  of  the  Court; 


B.  8.  BrooJcB,  for  Appellant 
0.  T.  Bykmd^  f  or  Bespondenti^ 
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The  only  qaeetion  presented  by 
wbetlier,  tinder  the  grant  from  the 
Bemaly  the  Bancho  Santa  Teresa  be< 
or  the  common  property  of  himaelf  aj 
de  BemaL 

On  the  part  of  Ae  appellant  a  vc 
ment  has  been  presented  in  support  c 
in  support  of  the  point  that  we  an 
question  by  the  previous  decisions  of 
tion  attempted  is,  we  think,  a  little  i 
review  of  the  several  cases  in  which  t 
sidered,  we  are  unaUe  to  say,  with  o 
this  case  is  not  within  the  rule  there 
tion  was  not  in  those  cases. 

There  is  no  distinction  between  this 
on  the  ground  that  the  grant  to  Al 
the  Court  in  that  case)  was  not  a  c 
the  grant  to  Bemal  i&  While  the  r€ 
case  of  Scott  v.  Ward,  contain  the  pet 
Council  of  the  Pueblo  de  San  Joa6  Gu; 
end  Father,  Minister  of  the  Mission 
ing  that  the  land  for  which  Bemal  pi 
the  commons  of  the  Pueblo  of  San 
shows  that  it  was,  or  that  it  was  sup] 
and  that  it  was  granted  npoa  that 
counsel  for  the  respondents  asserts  tl 
belonged  to  the  Pueblo,  and  that  tli6 
show  it  to  be  so;  and  further  states  th 
brought  up  because  counsel  for  the  af 
that  there  was  any  distmctlon  bet\« 
Bemal  grants  until  the  case  reached  th: 
ment  is  not  denied,  and  while  the  nna 
of  counsel  cannot  be  taken  as  a  part  of 
be  referred  to  as  tending  to  show  that 
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rom  a  record  which  does  not  profess  to  disclose  all  the  facts 
I  not  tinf  oimded. 

But  independent  of  this,  we  are  of  the  opinion  that  Scott 
'.  Ward  does  determine  that  land  granted  tinder  the  ooloniza- 
ion  laws  of  Mexico  to  married  men  became  their  separate 
)ropertjy  and  not  the  common  property  of  themselves  and 
beir  wives.  Whether  the  grant,  then,  before  the  Court  was  a 
olonization  grant  or  not,  it  was  so  regarded  by  oonnsel  and 
])ourt  It  was  the  law  of  those  grants  which  was  debated  by 
ounsel  and  dedared  by  the  Court|  and  whether  the  correct 
esult  was  reached  or  not,  we  do  not  feel  at  liberty  to  dis- 
orb  it  Being  of  this  opinion,  a  rediscussion  of  the  question 
rould  be  idle  and  out  of  place.  The  rule  in  Scott  v.  Ward 
las  been  repeated  in  Noe  v.  Card,  14  CaL  576;  FiMer  v. 
Ferguson,  26  Cal.  546;  and  Wilson  v.  Cagtro,  81  CaL  483, 
nd  must  now  be  accepted  as  a  finality* 

Judgment  and  order  affirmed. 
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Bj  OPARJ.ES  T.  BOONE. 
ftoTised  to  include  citations  to  Volume  147,  bj  Chablbs  L.  THOMPflOH. 


OaL  11-24.  6ASHWILER  ▼.  WILLIS.  91  Am.  Dec.  607. 

BTidence.— Deed,  without  corporate  sealj  bi;t  purporting  to  have  been 
ecuted  in  behalf  of  a  corporation  by  its  board  of  trustees,  is  in- 
missible  in  evidence  :!ifithout  showing  authority  to  execute  it,  though 
recites  authority,  p.  17. 

;)ited,  as  authority  to  the  ruling  stated,  in  Barney  v.  Pforr,  117  C^l. 
;  23  Am.  Dec.  746,  747,  note;  and  12  Am.  St.  Rep.  134,  note. 

Dorporation. — Individuals  who  are  trustees  of  corporation,  when  not 
^ing  as  a  board,  have  no  authority,  independent  of  that  conferred  by 
i  corporation,  to  execute  a  deed  of  the  corporate  property,  p.  18. 
Explained  and  ruling  approved,  in  Miners*  Ditch  Go.  v.  Zellerbach, 
Cal.  596,  597 ;  8.  O.  99  Am.  Dec  322,  323;  so^  to  same  effect,  in  Smith 
Doran,  96  Cal.  83  j  Blood  v.  La  Serena  etc.  Water  Co.,  113  Cal.  226 
nauthorized  execution  of  note  and  mortgage) ;  and  Bicknell  v.  Min. 
.,  62  Fed.  Rep.  434  (case  of  ratifidltion  of  a  lease  executed  by  the  su- 
rintendent  of  a  mining  company).  Cited  as  authority  in  23  Am.  Dec. 
I,  745,  note. 

Same. — Corporate  powers  can  be  exercised  by  the  trustees  only  when 
ly  assembled  and  acting  as  a  board,  p.  20. 

A-pproved  as  authority  in  Bank  of  Healdsburg  v.  Bailhache,  65  Cal. 
2;  In  re  Solidarite  M.  B.  Assn.,  68  Gal.  394;  Alta  Silver  Min.  Co.  v. 
ining  Co.,  78  Cal.  633;  and  Salfield  v.  Reclamation  Co.,  94  Cal.  549; 
d  to  same  effect  In  Moses  v.  Tompkins,  84  Ala.  619;  Union  Min.  Co.  v. 
ink,  2  Colo.  575;  AUemong  v.  Simmons,  124  Ind.  206;  Yellow  Jacket 
.  Co.  V.  Stevenson,  5  Nev.  232;  State  v.  Curtis,  9  Nev.  336;  Murphy  v. 
ty  of  Albina,  22  Greg.  Ill;  S.  C.  29  Am.  St  Rep.  583  (applied  to 
Bmbers  of  common  eouncil  of  city) ;  In  re  St.  Helen  Mill  Co.,  3  Sawy. 
;  S.  C.  10  Bank.  Reg.  418,  419;  and  Farmers*  etc.  Trust  Co.  v. 
reet  Car  Co.,  45  Fed.  Rep.  526.  Cited  in  Curtin  v.  Salmon  R.  etc  Co., 
0  OaL  361,  and  Colorado  etc.  Co.  v.  American  etc.  Co.,  97  Fed.  858,  hold- 
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ing  Btockholden  incapable  of  ratifying 
euted  by  board  of  directors;  dissenting 
132  Cal.  652,  discussing  power  of  stock 
Rough  Y.  Breitung,  117  Mich.  55,  as  t< 
holders,  and  citing  main  case  also  as 
Nevada  etc.  Syn.  v.  National  etc.  Co., 
directors  not  acting  as  a  board,  99  Am. 
582,  note;  16  Am.  St.  Rep.  689,  note;  ai 

Same. — ^Title  to  the  corporate  propert 
Approved  in  San  Francisco  v.  Spring 
and  Kohl  v.  LiUenthal,  81  GaL  385. 

Same. — ^Power  to  sell  and  convey  c 
ferred  only  by  the  board  of  trustees  ac 
the  power  upon  themselves  as  individi 
person  or  persons,  p.  20. 

Approved  in  Blood  v.  Marcuse,  38  G 
AlU  Silver  M.  Co.  v.  Mining  Co.,  78  C 
128;  and  Kansas  City  Hay-Press  Co.  v 
to  ruling  stated  in  95  Am.  Dec.  627,  nc 

General  Citations.— In  97  Am.  Dec.  31 
the  common  seal  of  a  corporation  appi 
ment,  and  the  signatures  of  the  proper 
presume  that  the  ofificers  did  not  exceed 

83  CaL  25-31.    MUD6STT  r.  HORREL 

Corporation. — Stqick   and   transfer  b< 
missible  in  evidence  to  prove  that  a 
holder  was  such,  p.  29. 

Cited  in  Welch  v.  Gillelen,  147  Cal.  57 
stock  as  pledge  and  immediately  demar 
pledgee  and  it  was  by  mistake  transfe 
shown;  TumbuU  v.  Payson,  95  U.  S.  45 
sumed  to  be  the  owner  of  stock  when 
of  the  company  as  a  stockholder.  Exa 
Fed.  Rep.  910,  and  holding  that  entriei 
showing  a  transfer  of  stock  to  a  certai 
thereon,  are  not  prima  fade  evidence  tl 
to  charge  him  as  such.  Cited  to  the  n 
note;  and  3  Am.  St.  Rep.  833,  867,  exte 
stockholders  for  debts  of  corporation. 

Same.— One  who  never  accepts  any 
though  his  name  is  entered  as  such  on  t 
Cited  in  Dunn  v.  Howe,  107  Fed.  850 
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ol  fact  for  Jury ;  Foote  v.  Anderson,  123  Fed.  662,  an  entry  of  name 
person  in  stock-book  of  bank  as  shareholder  without  proof  of  knowl- 
s,  assent  or  confirmatory  act  on  his  part  is  not  sufficient  to  establish 
relation    so  as  to   charge  his   estate   with  statutory  liability   as 
jkholder;   Franklin  Glass  Co.  v.  Alexander,  9  Am.  Dec.  96,  note,  dis- 
sing  the  question.  Who  are  stockholders  r    So,  in  Thompson  ▼.  Reno 
.  Bank,  3  Am.   St.  Rep.  859,  note,  discussing  liabilities  of  stock- 
iers. 

3al.  31-38.    BOSTON  T.  HATNSS. 

few  Trial  cannot  be  had  in  equity  on  any  gronnd  which  might  have 

a  availed  of  or  avoided  in  an  action,  p.  36. 

Jited  as  authority  in  Davis  t.  Chalfant,  81  Cal.  631,  setting  forth 

uisites  of  complaint  in  an  equitable  action  to  set  aside  a  judgment 

to  obUin  a  new  trial;  Dunlap  v.  Steere,  92  Cal.  865,  setting  forth 
unds  for  equitable  relief  against  jud^ent  by  default;  State  ▼. 
ige,  61  Iowa,  662,  and  State  v.  Jones,  12  Mo.  App.  94,  holding  that 
^mpetency  of  attorney  is  not  ground  for  a  n«^  *"*^  ^  ^^  cases, 

may  be  in  criminal  cases;  McMillan  ▼.  Wooley,  6  Idaho,  43,  apply- 
rule  to  petition  for  bill  of  review.    Cited,  bearing  on  equitable  re- 

against  judgment  at  law,  in  19  Am,  Dee.  606,  note;  and  27  Am. 
Rep.  148,  note. 

:aL  38-45.    MAlfDEVILLE  v.  SOLOMOV. 

1  Implied  Trust  cannot  exist  in  respect  to  a  claim  of  title  to  land, 

h  claim  is  without  foundation,  p.  44. 

»ferred  to  in  Boskowitz  v.  Davis,  12  K'ev.  462,  case  of  purchase  of 

banding  title  by  one  tenant  In  oonuii.on,  and  a  resulting  trust  in 

r  of  his  cotenant. 

nstnctive  Trust  will  arise  when  party  takes  title  in  own  name  in 
tion  of  equitable  duties  to  another,  p.  44. 

^ed  in  Kimball  v.  Tripp,  136  Cal.  636,  sustaining  action  by  one 
of  decedent  against  hitter's  agent. 

Sal.  46-66.    TOWKSEND  v.  TALLANT.    S.  C.  91  Am.  Dec.  617.    . 
obate    Sale   of    Land. — ^If,    in    proceedings    by   administrator,    the 
t  acquires  no  jurisdiction  of  minor  heirs,  order  of  sale  is  void,  and 
sale  may  be  attacked  collaterally  by  the  heir,  p.  54. 
ted  as  authority,  holding  that  real  estate  of  a  deceased  person  can 

be  sold  in  the  mode  prescribed  by  law,  in  Janes  v.  Throckmorton^ 
Jal.  387;  so,  to  same  effect  in  Fiske  v.  Kellogg,  3  Oreg.  607;  Dawaon 
[elmes,  30  Minn.  II2.     Cited  to  the  points  stated  as  follows:    I^^   ^^ 

Dec  366,  note,  that  no  act  sanctioned  by  guardian  can  bind  mix^Qj 
t  ratification;  44  Am.  Dec.  239,  note,  necessity  of  jurisdiction j    ^ 
Notes  CaL  Rep.-ll06. 
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in  70  Am.  Dec  710,  note;  70  Am.  Dec 
presumption  as  to  jurisdiction;  05  Am 
pointment  of  guardian  to  appear  foi 
application  to  sell  real  estate;  97  Aj 
stated;  11  Am.  St.  Rep.  136,  note,  ap 
23  Am.  St.  Rep.  861,  note,  validity  of 
appointed;  28  Am.  St.  Rep.  420,  note, 
effect,  in  29  Am.  St.  Rep.  498,  note; 
note  68  Am.  St.  Rep.  25.  Examined  a 
jurisdiction,  in  In  re  Cahill,  74  Cal.  68; 
C.  33  Am.  St.  Rap.  194;  and  Willis  v. 

13  (M.  66-60.    PEOPLE  r.  LAINE. 

Blections  not  lield  in  compliance  wi 
Toid,  p.  68. 

Approved  in  State  v.  Butts,  31  Ka 
Mo.  430,  construing  similar  statuto 
Attorney  General  v.  Common  Council, 
Rep.  468;  and  Daggett  v.  Hudson,  43 
840,  and  holding  provisions  of  Registry 
So,  to  same  effect,  in  Dellis  ▼.  Kenned; 
790,  Taylor,  J.,  dissenting. 

33  C^L  60-74.    WILSON  ▼.  CROSS. 

New  Trial. — ^When  testimony  in  oo 
tions,  the  appellate  court  will  re-^xai] 
rule  which  forbids  disturbing  a  judg] 
flicting,  p.  694 

Approved  in  Lander  v.  Beers,  48  Ca 
Isr,  96  CaL  214;  and  distinguished  in 

33  CaL  74-92.    MEGERLB  v.  ASHE. 

Pre-emption. — ^Declaratory  statem«n 
time  limited,  pp.  86,  91. 
•    Cited  in  Damrell  v.  Meyer,  40  Cal. 
608,  618;  and  Megerle  v.  Ashe,  47  Cal 

General  Citations. — ^In  Bludworth  v. 
by  Congress  to  the  state;  Smith  v. 
patents — ^junior  patent  founded  on  a 
elder  patent  founded  on  a  junior  equ 
389,  defendant  is  entitled  to  prove  ol 
plaintiff's  title;  San  Francisco  v.  Spri 
481,  waiver  of  benefit  of  estoppel;  Bi 
must  show  all  the  conditions  necessi 
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Poppe  V.  Atheam,  42  Cal.  619,  jurisdiction  of  land  department;  so,  to 
same  effect,  in  Northern  Pac.  R.  R.  Co.  v.  Barnes,  2  N.  Dak.  371;  and 
Hastings  v.  Jackson,  46  Cal.  243;  Osgood  v.  Water  and  Min.  Co.,  56 
Cal.  578,  doctrine  of  relation;  Hicks  v.  Lovell,  64  Cal.  22,  former  adjudi- 
cation no  bar  when;  Schieflfery  v.  Tapia,  68  Cal.  186,  188,  attack  by 
party  on  patent  from  state;  Lux  v.  Haggin,  69  CaL  433,  437,  matter 
of  evidence;  85  Am.  Dec.  93,  note,  validity  of  location  of  public  lands; 
and  in  87  Am.  Dec.  80,  note,  conditions  enabling  party  to  pre-empt. 

33  Cal.  92-99.     SIXER  v.  JEWETT. 

Redemption. — Second  mortgagee  not  made  party  defendant  In  action 
to  foreclose  first  mortgage  is  barred  of  his  right  of  redemption  within 
four  years  after  his  debt  becomes  due,  pp.  95,  97. 

Approved  in  Henderson  v.  Grammar,  66  CaL  836.  CSted,  parties  to 
foreclosure  suit,  in  76  Am.  Dec  650. 

Pleading. — ^Averment  in  complaint  of  facts  constituting  a  deraign- 
ment  of  title  are  but  averments  of  evidence,  and  are  not  admitted 
by  failure  to  deny  them  in  the  answer,  p.  96. 

Approved  in  McCaughey  v.  Schuette,  117  Oil.  226,  S.  C.  69  Am.  St. 
Rep.  177,  affirming  the  rule  that  ultimate  and  not  probative  facU  are 
to  be  averred  in  a  pleading.  Principle  of  decision  approved  in  Packard 
▼.  Denver  Sav.  Bank,  8  Colo.  App.  209. 

Same.— Where  there  are.  several  answers,  an  admission  made  in 
one  is  not  available  in  proof  of  issues  raised  by  the  others,  p.  97. 

Ruling  approved  in  Nudd  v.  Thompson,  34  CaL  47;  Hayes  v.  Wil- 
liams, 17  Colo.  471;  and  Lake  Shore  etc.  Ry.  Co.  v.  Warren,  3  Wyo. 
137;  Ball  v.  Putnaxn,  123  Cal.  139,  discussing  admissibility  of  certain 
evidence.  Cited  as  authority  in  11  Am.  Dec  130,  note;  but  denied  in 
Butler  V.  Kaulback,  8  Kan.  671. 

J3  CaL  99102.    PEOPLE  r.  MILLKR. 

Criminal  Law.— Verdict  rendered,  in  absence  of  prisoner  is  not  in- 
validated if  he  returns  before  the  jury  is  discharged,  no  prejudice  ap- 
pearing, p.  100. 

Cited  as  authority  in  68  Am.  t>ec.  224,  note,  collecting  the  authori- 
ies  on  the  subject. 

Cross-examination  Should  be  Confined  to  matters  which  have  been 
lidted  on  cross-examination,  p.  lOl. 

Distinguished  in  State  v.  Larkins,  5  Idaho,  208,  defendant  in  prose- 
ution  for  murder  vokmtarily  taking  stand  may  be  cross-examined 
bout  any  fact  testified  to  on  direct  examination  or  connected  then- 
rith. 
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33  CaL  102-111.  RICH  ▼.  MAPLES. 
Mexican  Grant. — ^Rights  of  holder 
Cited  in  dissenting  opinion  of  Croci 
66,  maintaining  right  of  United  Stat 
reooechea  v.  Sinclair,  60  Cal.  546,  disc 
act  of  Congress  of  July  23,  1866. 

83  Cal.  11M17.    MASTEN  v.  GRIFF 

Nonsuit  is  Proper .  where  the  plai 
prove  the  cause  of  action  set  up  in  t 

Cited  as  authority  in  French  v.  S 
note,  discussing  subject  of  compulsor; 

Broker  cannot  recover  commissions 
those  specified,  or  in  case  of  failure  t 

Cited  in  dissenting  opinion  of  Har 
100  Cal.  660,  discussing  the  rules  appl 
between  brokers  and  their  principals. 

33  Cal.  117-120.    HAMSR  ▼.  HATHA 

Measure  of  Damages,  when  propert 
that  value,  with  legal  interest  froir 
value  is  fluctuating,  plaintiff  may  ; 
time  of  conversion,  or  at  any  time  aft 

Ruling  approved  in  Page  v.  Fowler, 
467,  468;  Simpson  v.  Alexander,  35  I 
38;  and  Railroad  Co.  v.  Holliday,  66  1 
136  CaL  541,  holding  price  realized  at 
market  value;  34  Am.  Dec.  330,  note. 
lin,  76  Cal.  70,  S.  C.  9  Am.  St.  Rep.  1 
onable  value  of  services  perfoimed  by 

Same. — ^Market  value  of  the  propei 
the  place  of  conversion,  p.  120. 

Approved  in  Hisler  v.  Carr,  34  Cal. 
R.  Co.  V.  Manufacturing  Co.,  27  Fla.  1 
was  properly  submitted  to  jury. 

33  CaL  121-128.    WORMOUTH  ▼.  HA^ 

Statute  of  Limitations. — ^Mortgage  ii 
p.  126. 

Cited  in  Newhall  v.  Sherman,  124  C 
ris,  18  CaL  482. 

Pleading. — Allegationa  inserted  men 
not  be  denied,  p.  128. 


IM 
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Cited  in  Kidwell  ▼.  Ketler,  146  Cal.  18,  where  complaint  to  terminate 
trust  under  will  sets   forth  will  and  daimi  title  to  one  half  of   tnist 
estate  and  cross -com  plaint  sets  up  will  and  deraigns  title  thereunder, 
and  admits  plaintiflTs  title,  allegation  and  admission  of  title  are   con- 
dueions  of  law;   Weinberger  v.  Weidman,  134  Cal.  601,  noted   under 
Oanfleld  v.  Tobias,  21  Cal.  349;  Gardner  r.  McWilliams,  42  Or.   17,  in 
action  to  recover  for  pasturing  stock  where  defendant  alleged  that  he 
rented  premises  to  plaintiff  on  agreement  that  defendant's  stock  might 
roam  free  on   premises,  and  then  furtiher  answers  that  for  separate  de- 
fense he  repeats  first  answer  and  makes  same  part  of  his  answer  and 
then  sets  forth  acts  of  waste  by  plaintiff,  answer  is  bad. 

33  Cal.  129134.    MUfTURN  v.  BAYLIS. 

Specific  Performance  will  not  be  decreed  when  the  terms  of  the  con- 
tract are  vague  and  uncertain,  p.  133. 

AflRrmed  in  Agard  v.  Valencia,  30  Cal.  301;  and  cited  as  authority 
to  the  ruling  stated,  in  HoUenbeck  v.  Prior,  5  Dak.  Ter.  303;  Fry  v. 
Piatt,  32  Kan.  68;  Baker  v.  Wiswell,  17  Neb.  68;  Pereau  v.  Frederick, 
17  Neb.  121 ;  Walcott  v.  Watson,  53  Fed.  Rep.  435  (suit  to  enforce  oral 
contract  to  convey  mining  claim) ;  in  Catterlin  v.  Bush,  39  Or.  502,  hold- 
ing memorandum  of  agreement  for  sale  of  land  so  vague  and  uncertain 
as  to  be  unintelligible;  and  26  Am.  Dec  662,  663,  note. 

Judgment.— If  one  of  two  defendants  appeal,  judgment  may  be  re- 
versed as  to  him,  and  allowed  to  stand  as  to  defendant  not  appeal- 
ing, p.  134. 

Cited  as  authority  to  ruling  stated  in  Smith  ▼.  Egner,  28  Ark.  478. 

33  Oal.  134-150.    HERZO  ▼.  SAN  FRANCISCO* 

Municipal  Corporation  is  the  creature  of  the  statute,  invested  with 
such  power  and  capacity  only  as  is  conferred  by  the  statute,  or  passes 
by  necessary  implication  from  the  statutory  grant,  p.  143. 

Affirmed  in  Ex  parte  Frank,  62  Cal.  608,  S.  C.  28  Am.  Rep.  644,  con- 
struing ordinance  of  city.  So*  in  McCoy  v.  Briant,  53  Cal.  250,  holding 
that  a  municipal  oorporation  can  only  act  in  the  esses  and  in  the  mode 
prescribed  by  the  charter.  So  to  same  effect  in  South  Pasadena  v. 
Terminal  Ry.  Co.,  109  OaL  321,  discussing  vaUdity  of  municipal  ordi- 
nance. Ruling  approved  in  State  v.  Rosenstock,  11  Nev.  140;  and  Aber- 
deen V.  Honey,  8  Wash.  St.  254.    Cited  in  81  Am.  Dec.  107,  note.     • 

Samt.'^U  officers  of  a  municipstl  corporation  receive  into  its  treas- 
nry  money  obtained  from  a  sale  of  the  property  of  the  city,  which 
sale  is  void  for  want  of  power  in  the  corporation  to  make  it,  the  pur- 
chaser cannot  recover  the  money  back  from  the  city,  pp.  142,  «t  seq. 

Cited  in  Agawam  Nat   Bank  v.  South  Hadley,  128  Mass.  509,  holding 
that  if  ft   town  borrows  money  in   a  manner  unauthorized,  the  Under 
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cannot  recover  it  back.  So,  to  the  sam 
Co.  V.  City  of  fluron,  7  S.  Dak.  31;  S. 
cited  in  Loring  v.  St.  Louis,  10  Mo.  App 
469,  case  of  recovery  from  city  of  taxec 

33  Cal.  150-157.    PEOPLE  v.  CROCKETT 

Taxation. — ^Description  of  land  in  asse 
tifies  the  property,  p.  157. 

Cited  in  Lint  v.  Tillson,  72  CaL  435, 
gives  to  a  tax  deed  effect  as  evidence 
of  the  assessment,  and  of  all  proceedings 
a  cloud.  Approved,  sufficiently  of  descri 
gers  V.  Cassady,  71  Ala.  535;  and  Board  o 
ment  Co.,  2  Colo.  636. 

83  Cal.  161-170.    HATHAWAY  r.  DAVIS. 

Appeal. — ^Undertaking  on  is  an  express 
ment  of  money  in  the  sense  of  the  sta 
p.  166. 

Approved  in  San  Frandsco  v.  Brader,  5C 
bond  in  a  criminal  case  is  an  undertakin 
money  upon  which  an  attachment  may  isa 
rey  v.  McKee,  61  Cal.  255  (official  bond 
Dunn  V.  Mackey,  80  Cal.  108,  explaining  t 
doctrine.  Ruling  disapproved  in  Hurd  v.  ] 
ing  that  a  writ  of  attachment  may  not  v. 
in  People  v.  Boy  Ian,  25  Fed.  Rep.  595,  com 
Cited  in  note  to  Babcock  v.  Carter,  67  Am. 
subject. 

Attachment  will  not  issue  in  action  for  i 

Cited  in  Baldwin  v.  Napa  etc.  Co.,  137  Ca 
when  including  amounts  claimed  for  unliq 
of,  contract. 

Attachment. — Complaint  in  action  may  I 
ing  the  attachment,  p.  168. 

Cited  in  Hale  v.  Milliken,  142  Cal.  138,  i 
ing  motion  to  dissolve  attachment;  disseTi 
Spencer,  6  Idaho,  571,  majority  holding  v 
causes  of  action  and  affidavit  for  attachn 
which  second  cauSe  of  action  based  was  n( 
taohment  may  be  dissolved  in  toto  where  §1 
by  mortgage. 

General  Citations.~In  Wheeler  v.  Fsrmei 
for  issue  of  attachment  to  secore  debt;  Mur 


11571 


Notes  on  CaUfomia  Reports. 


33  Cal.    %71'202 


oonclusivenesa   of  judgment  npon  sureties  in  undertaking  on    appeal; 
XV>^Fers  V.  Crane,  67  CaL  67,  distinguished  and  held  inapplicable;    Bam- 
mond    V.   Starr,  79  Cal.  659,  that  complaint  may  be  amended   without 
AfiTecting  the  attachment  lien;  Powers  v.  Chabot,  93  Cal.  269,  juriadic- 
tiozi    of  firppellate  court  to  affirm  judgment;  Fisk  v.  French,  114  Cal. 
403,    discussing  requisites  of  affidavit  in  attachment;  and  in  Ogden  v. 
I^^'^^rim,    116  Gal.  37,  that  sureties,  equally  with  principal,  are  bound  by 
^r^dtsLlB    in  bond.    Cited  in  Parrott  v.  Kane,  14  Mont.  30,  defense  of 
*^*»^t;iea    on  appeal  bond;  and  Braithwaite  v.  Jordan,  5  N.  Dak.  240, 
*"^g'^t    of    action  on  appeal  bond.    So,  in  11  Am.  Dec.  590,  note;  83  Am. 
I>«o-    381,   note;  85  Am.  Dec  132,  note;  and  38  Am.  St.  Rep.  719,  note, 
cllBouiAsin^    liability   of   sureties   in  undertaking.    So,  in   61   Am.   Dec 
\ZO,    xio^e,   as  authority  that  if  t|ie  complaint  is  incurable,  the  attach- 
xzi\ist  be  dissolved. 
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33    Cal.     171-176.    PEOPLE  ▼.  EMPIRE  GOLD  AND  SILVER  MININO 

coBa:i>ANY. 

^A.ppeAl. Clerk's  minutes  of  the  trial  are  no  part  of  the  transcript 

on    &i>pe£tl,   p.  173. 

Oited,  holding  that  the  question  whether  the  trial  court  erred  in 
®*'^^^^"S'  out  parts  of  nn  answer  cannot  be  presented  upon  an  appeal 
from  a  judgment  without  a  bill  of  exceptions,  in  Spcnce  ▼.  Scott,  97 
OaJ.  182.  So,  to  same  effect,  in  Lobdell  v.  Hall,  3  Nev.  629;  Heda  etc. 
^^^-  ^-  Gisbom,  21  Utah,  76,  noted  under  Dawley  v.  Hovious,  23  Cal. 
103. 

^^^-^^^ion- — ^Assessment  is  suflScient  when  there  can  be  no  mistake  as 
to    tili«    identity  of  the  property  intended  to  be  assessed,  p.  174. 

AppT-oyed  in  People  v.  McCreery,  34  Cal.  440.     So  in  Reclamation  Dis- 
•     Wilcox,  75  Cal.  461;  and  State  t.  Eureka  etc.  Min.  Co.,  8  Nev. 
to   omission  of  "dollar  mark"  in  tax  assessment -roll. 
'A.ssesaxnent.— Dollar-mark  may  l^e  used  to  designate  amounts,  p.  174. 
Oited    in    Estate  of  Lakemeyer,  135  Cal.  29,  sustaining  use  of  abbre- 
^i&t:ioTis    for  date  in  olographic  wiU. 

33    Cal.    176-183.    CARVER  v.  DOWNIE. 

^  T^o  Oliarge  Indorser,  it  is  not  necessary  to  show  that  the  notice  of 
iHal^onoz-  was  actually  received  by  him,  nor  even  that  it  was  addressed 
-bo   l^m   at  his  place  of  residence,  p.  181. 

Oil^ed  &a  authority  in  34  Am.  Dec.  284,  note. 

33    0«l1.    183-202.    PIXI^^Y  ▼.  WESTERN  PACIFIC  RAILROAD  COM- 
-  I^Ainr.    91  Am.  r>ec.  623. 
CorporatiQn._ProviaiQn  that  railroad  company  can  only  contract  in 
willing   refers   only  to   <M>ntracte  wholly  executory,  p.  193. 
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Cited  in  Pacific  Bank  v.  Stone,  121  Ca 
ing  power  of  president  of  insolvent  bi 
Fontana  v.  Pacific  Can  Co.,  129  Cal.  5 
partial  execution  of  corporate  contract 
to  make  it;  San  Diego  Gas  Co.  t.  Fram 
sufficiently  authorized  to  represent  oori 
lack,  72  Am.  St.  Rep.  195>  on  corporat 
decision  approved  in  Barstow  v.  City  f 
against  a  corporation  to  recover  on  a  q 
formed);  so,  to  same  effect,  in  Foulki 
Main  ▼.  Casserly,  67  Cal.  129;  Gribble 
CaL  72;  Streeten  v.  Robinson,  102  CaL 
Ohio  St.  864;  Beers  v.  Dalles  City,  IC 
Forest  Grove,  20  Greg.  359;  and  Gosho 
744.  Cited  in  81  Am.  Dec.  107,  note,  ] 
corporations;  84  Am.  Dec.  313,  note,  r 
of  agent;  95  Am.  Dec.  486,  note,  oorpoi 
ices  rendered  for  its  benefit;  95  Am.  D( 
of  oorix>ration  to  enter  into  contract;  9^ 
St.  Rep.  132,  note,  power  of  agent  to 
simple  contract;  99  Am.  Dec.  333,  not 
erally;  3  Am.  St.  Rep.  699,  note,  esto 
vires;  and  so,  to  same  effect,  in  36  Am. 

33  Cal.  202208.    McNEIL  ▼.  SHIRLEY 

Construction. — ^In  construing  written 
under  which  they  were  written  and  the 
ties  may  be  considered,  p.  206. 

Approved  in  Sprague  v.  Edwards,  4J 
in  Delano  v.  Jaooby,  96  Cal.  279;  S.  C.  : 
validity  of  power  of  attorney.  ^ 

Findings  on  Appeal  will  not  be  dis 
conflicting,  p.  207. 

Ruling  approved  in  Caulfield  v.  Bogle 
rigation  Co.  v.  iMoyle,  4  Utah,  330. 

33  Cal.  208-212.    ROUSSIN  ▼.  STEWA 

New  Trial. — ^Time  to  serve  notice  of 
commence  to  run  until  written  notice  < 
is  served,  p.  210. 

Approved  as  "much  the  best  rule,"  i 
and  so,  in  Keane  v.  Murphy,  19  Ney. 
129  Cal.  358,  noted  under  Borland  v.  '. 
McCarthy,  13  S.  Dak.  362,  noted  under 
123. 
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Notice. — ^Where  it  appears  that  notice  was  given,  it  will  be  presumed 
to  have  been  in  time,  unless  the  record  shows  the  contrary,  p.  210. 
Ruling  approved  in  Randall  v.  Duflf,  79  Cal.  124. 

Same. — Service  of  is  properly  made  on  persons  who  appear  by  the 
record  to  have  been  the  attorneys  of  the  plaintiff  in  the  oourt  below, 
p.  211. 

Approved  in  Roush  y.  Fort,  8  Mont.  180.  Cited  in  Hoppin  v.  Bank, 
25  Nev.  90,  holding  service  of  notice  properly  made  on  attorneys  recog- 
nized in  lower  court. 

Pleading. — ^An  answer  tiiat  denies  a  material  averment  of  a  com- 
plaint "upon  information  and  belier'  is  a  sufficient  denial  to  raise  an 
issue  thereon,  p.  211. 

Affirmed  in  Jones  y.  City  of  Petaluma,  36  Cal.  234;  and  Kirstein 
y.  Madden,  38  Cal.  163.  Cited,  discussing  subject  of  denial  on  informa- 
tion and  belief,  in  Humphreys  v.  McCall,  70  Am.  Dec.  631,  633,  note. 

Indemnifying  Bond. — ^If  bond  is  conditioned  to  indemnify  from  dam- 
age, damages  are  not  recoverable  until  they  have  actually  occurred, 
p.  212. 

Cited  as  authority  in  California  Dry-Dock  Co.  y.  Armstrong,  8  Sawy. 
529,  530;  &  C.  17  Fed.  Rep.  221. 

33  Cal.  212-219.    REED  y.  OUNIBUS  RAILROAD  COMPANY. 

Forfeiture.— When  created  by  statute,  the  statutory  remedy  provided 
is  exclusive,  p.  217. 

Affirmed  in  Smith  v.  Omnibus  R.  R.  Co.,  36  Cal.  282,  holding  that 
the  district  court  had  no  jurisdiction  of  forfeitures  imposed  upon  rail- 
road companies.  Cited  as  authority  in  Clear  Lake  W.  W.  Co.  v.  Lake 
County,  45  Cal.  92,  hokiing  that  the  act  compelling  a  county  to  pay 
for  property  destroyed  by  a  mob  created  a  new  right,  and  provided  a 
remedy  therefor,  complete  in  itself. 

Constitutional  Law. — Clause  in  act  containing  an  unconstitutional 
provision  will  vitiate  the  whole  act  if  it  enter  so  entirely  into  the 
scope  and  design  of  the  law  that  it  would  be  impossible  to  maintain 
it  without  the  obnoxious  provision,  p.  219. 

Approved  as  a  rule  of  construction  in  Mayor  etc  v.  Shattuck,  19 
Colo.  109;  S.  C.  41  Am.  St.  Rep.  212;  Central  Branch  Un.  Pac.  R.  R. 
Co.  V.  Railroad  Co.,  28  Kan.  460;  and  State  v.  Lancaster  Cbunty,  6  Neb. 
487. 

33  Cal.  220230.    GREGG  v.  BOSTWICK.    91  Am.  Dec.  637. 

Homestead. — ^Actual  family  residence  is  essential  to  homestead  claim. 
Extent  of  homestead  is  measured  by  use  and  occupation  as  such,  and 
not  by  imaginary  and  artificial  lines,  pp.  227,  228. 
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Affirmed  in  Mann  v.  Rogers,  35  Cal. 
in  Estate  of  Delaney,  37  Cal.  179;  Gambt 
oott  V.  Prescott,  45  Cal.  59;  Ham  v.  San 
C.  45  Am.  Rep.  655  (treating  of  selectio 
Wright,  63  Cal.  117  (holding  the  use  of  1 
ment  to  be  considered) ;  Pfister  v.  Dasce 
71  Cal.  303,  304;  Maloney  v.  Hefer,  75  C 
182;  In  re  Allen,  Z8  Cal.  295;  Lubbock  v. 
ing  opinion  of  Paterson,  J.,  page  233,  S.  i 
ham  V.  Byrne,  83  Cal.  26,  holding  that 
premises  and  a  declaration  of  homestead, 
with  the  statute,  are  essential  to  cons  tit 
is  sufficient  without  the  other;  Power  v 
right  imder  facts  stated;  Kennedy  v.  GJo 
homestead  of  farm  subdivided  into  fields 
lord  V.  Place,  98  Cal.  478;  Keyes  v.  Cyrii 
St.  Rep.  208;  and  Dicus  v.  Hall,  83  Ala.  h 
wise  approved  in  the  following  citations 
834;  S.  C.  43  Am.  Rep.  339;  Drucker  v. 
Dougall  V.  Meginniss,  21  Fla.  372,  noting 
homestead  is  measured  by  quantity  and 
20  Kan.  679,  S.  C.  27  Am.  Rep.  201,  holdii 
ants  form  no  part  of  homestead;  Powei 
State  V.  Mason,  15  Mo.  App.  148.  Cited 
Dec.  348,  349,  note,  on  what  may  be  exe 
same  effect,  in  93  Am.  Dec.  432,  note;  9S 
Am.  St.  Rep.  183,  note;  26  Am.  St.  Rep. 
838,  note;  and  52  Am.  St.  Rep.  697,  note 
note.  Referred  to  in  2  Woods,  662,  note 
of  premises  in  which  a  homestead  right 
in  Ornbaum  v.  His  Creditors,  61  Cal.  461,  c 
J.  Disapproved  in  Smith  v.  Stewart,  13  2 
construing  Nevada  homestead  law  of  1865. 

Same. — Claiming   premises   not  subject 
validate   the   claim   as   to   that  clearly  sul 
226. 

Approved  in  King  v.  Gotz,  70  Gal.  241. 
guson  v.  Kumler,  27  Minn.  159,  1C0;  and 
Tex.  491. 

Same. — Homestead,  though  used  also  as 
family,  will  not,  for  that  reason,  cease  to  1 

Cited  as  authority  to  ruling  stated,  in  Bli 
note,  discussing  sale  of  homestead  under  ex 
in  Gayk)rd  v.  Place,  98  Cal.  478;  Keyes  v. 
38  Am.  St.  Rep.  298;  and  DicuB  v.  Hall,  83 
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33  Oal.  230-237 


Homestead— Value.— Excess  over  statutory  amount  is  not  home- 
stead, p.  228. 

Cited  in  Bank  of  Woodland  v.  Stephens,  144  Cal.  663,  on  point  that 
mortgage  on  homestead  exceeding  five  thousand  dollars  in  value  need 
not  be  presented  as  probate  claim. 

General  Citations. — ^Referred  to  in  Lindley  v.  Davis,  6  Mont.  466,  as 
setting  forth  the  provisions  of  the  California  Homestead  Act  of  1851, 
subsequently  adopted  in  Montana.  Toby  v.  Oregon  Pac.  R.  Co.,  98  Cal. 
497. 

33  Cal.  230-237.    ENRIGHT   v.   SAN   FRANCISCO   AND    SAN   JOSB 
RAILROAD  COMPANY. 
AppeaL— Erroneous  instructions,  not  prejudicial  to  appellant,  will  b« 
disregarded  on  appeal,  p.  233. 

Cited 'as  authority  to  ruHng  stated,  in  Hdt>bard  v.  Jefferson  etc  Min. 
Co.,  33  Cal.  292;  and  Hughes  v.  Wheeler,  76  Cal.  233. 

Fence. — Standard  of  fenee  required  of  railroad  company  is  the  gen- 
eral one  for  lawful  fences,  p.  234. 

Cited  in  Meade  v.  Wataon,  67  CaL  694,  and  appUed  to  caeos  of  line 
or  division  fences. 

Evidence.— Opinion  of  experts  is  not  admissible  on  the  question  of 
the  sufficiency  of  a  fence  to  turn  cattle,  p.  236. 

Cited  in  Sappenfield  v.  Main  Street  etc  Railroad  Co.,  91  Cal.  60, 
and  applied  to  question  of  negligence.  Cited  to  the  ruling  stated, 
in  St.  Louis  etc.  By.  Co.  v.  Ritz,  33  Kan.  407;  Railroad  Co.  v.  Schultz, 
43  Ohio  St.  277;  S.  C.  64  Am.  Rep.  808;  and  66  Am.  Dec.  227,  note. 
So  in  Ferguson  v.  Hubbell,  97  N.  Y.  516,  S.  C.  49  Am.  Rep.  551,  holding 
that  the  proper  time  to  burn  a  fallow  is  not  a  question  of  expert  evi- 
dence; and  so  in  Dillard  v.  State,  58  Miss.  389,  question  of  flow  of 
blood  as  evidence  of  position  of  combatants.  Distinguished  in  Fritz 
V.  Western  Union  Tel.  Co.,  26  Utah,  273,  in  an  action  against  a  tele- 
graph company  for  death  of  one  of  its  linemen  while  putting  up  wire 
which  crossed  feed  wires  of  ligliting  company,  question  as  to  number 
of  men  needed  in  stringing  wires  over  feed  wires  and  where  they  should 
be  stationed  is  proper  one  for.  expert  evidence. 
General  Citation.— Folsom  v.   Concord  etc.  R.  R.  Co.,  68  N.  H.  457. 

Hailroad  Fences.— Statute  is  designed  for  protection  of  adjoining 
owners,  p.  236. 

Cited  in  Boyd  v.  Southern  Cal.  Ry.  Co.,  126  Cal.  573,  discussing  juris- 
diction of  action  for  injury  to  animals  under  section  486,  Civil  Code; 
Neversorry  v.  Buluth  et<;.  Co.,  115  Mich.  150,  on  point  that  owner  of 
animals  cannot  recover  for  injuries  received  by  their  straying  through 
fences  established  and  maintained  by  himself.    Distinguished   in  John- 
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son  y.  Oregon  etc  Ry.,  7  Idaho,  361, 
fence  right  of  way  where  same  is  coi 
for  benefit  of  general  public  and  not  fo 
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33  CaL  237-255.    TEWKSBURY  y.  MA< 

Landlord  and  Tenant. — General  rule 
his  landlord's  title,  and  the  estoppel  cc 
ant's  occupation,  p.  244. 

Ruling  approved  in  Robertson  v.  Bic 
tenant  may  show  that  landlord's  title  ! 
Dubuque,  38  Iowa,  345,  holding  that  the 
lord's  title  during  the  continuance  of  tli 

Same. — Tenant  cannot  set  up  againi 

title  without  first  surrendering  possessii 

Cited  to  ruling  stated,  in  31  Am.  Dec, 

Same.— Exceptions  to  general  rule  sel 
that  tenant  is  not  estopped  where  he 
the  lease,  but  was  in  possession  at  the  1 

Affirmed  in  Franklin  v.  Merida,  35  Cs 
Davis  y.  McGrew,  82  Cal.  138;  and  One 
of  lease  of  water  right  while  lessee  ws 
Lakin  v.  Dolly,  53  Fed.  Rep.  339.    Cite 
L.  Ins.  Co.  V.  Stroup,  63  Cal.  153,  in  whi 
accepted   the   lease   through   misapprehe 
of  the  decision  held  inapplicable  in  Mi 
action  for  unlawful  detainer,  in  which  i 
not  involved,  and  cannot  be  raised."    I 
V.   Murphy,   107   Cal.    114,   115.    Cited, 
prove  paramount  title  in  himself,  or  th( 
that  it  is  not  enough  to  dispute  the  ti 
Ginochio,  47  Cal.  460.    Harmonized  in  Pf 
S.  C.  43  Am.  Rep.  256,  discussing  subjec 
and  dissenting  opinions  in  Franklin  v. 
affirming  rule  when  tenant  was  in  possi 
▼.  Tacoma  etc  Co.,  19  Wash.  144,  145, 
operation  of  the  exception;   Latailladi 
Cal.  5,  in  which  case  defendant  entered 
was  held  to  be  estopped  to  deny  title 
Piper  V.  Cashell,  122  Fed.  616,  where  a  ti 
takes  second  lease  from  another  lessor  cl 
sor,  he  is  estopped  to  deny  second  lessor's 
lowing  cases,  maintaining  the  doctrine  t 
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33  Cal.  255-265 


oon^erting  his  landlord's  title  while  rem&ining  in  possession,  thougb  in 
possession  at  the  time  of  the  making  of  the  lease,  unless  he  can  prove  that 
the  lease  was  obtained  by  fraud,  misapprehension,  or  mistake;  Lyon  y. 
"Washburn,  3  Colo.  205;  Crockett  v.  Althouse,  35  Mo.  App.  412;  Parrott 
▼,  Hungelburger,  9  Mont.  533,  634;  Williams  v.  Wait,  2  S.  Dak.  218; 
39  Am.  St.  Rep.  774;  and  Tyler  v.  Davis,  61  Tex.  677.  Cited  in  13  Am. 
I>ec.  69,  70,  note,  collecting  the  authorities  on  the  subject. 

Findings. — The  court  should  require  each  party  to  submit  such  ques- 
-tions  of  fact  as  he  desires  answered,  and  the  court  should  ana'wer  them 

^rom  the  evidence  before  announcing  its  judgment,  p.  274. 

Approved  as  a  rule  of  practice  in  Emmal  v..  Webb,  36  Cal.  202;  Prince 

▼.  Lynch,  38  Cal.  531;  Porter  v.  Woodward,  67  OaL  538;  and  Kahn  ▼. 

Smelting  Co.,  2  Utah,  377. 

SS  Cal.  255265.    BLUDWORTH  v.  LAKB. 

PnbUc  Lands. — Grant  to  state  by  act  of  Congress  of  fi^«  hundred 
■feliousand  acres  was  in  presenti  of  lands  to  be  selected,  p.  261. 

Cited  to  ruling  stated  in  Sanger  v.  Sargent,  8  Sawy.  94. 

Same. — ^After  a  due  selection  and  location  of  such  lands,  a  perfect 
i»tle  therein  vested  in  the  state,  which  title  passes  by  her    patent,  p. 

Cited  as  authority  in  Watkins  v.  Lynch,  71  Cal.  24;  and  ao  in  87 
Ajd.  I>ea  80,  note. 

Same. — Selection  and  location  under  such  grant  vest  the  beneficial 
interest  in  the  purchaser,  and  the  state  holds  the  legal  title  in  trust 
for  the  purchaser,  p.  262. 

Cited  in  Laugenour  v.  Shanklin,  57  CaL  76. 

Smme, — If  there  be  a  trust  in  favor  of  another  party  at  the  time  of  the 
issusbnce  of  the  patent,  a  court  of  equity  will  control  the  operation  of 
the  legal  title  for  the  benefit  of  the  cestui  que  trust,  p.  263. 

RnUng  approved  and  applied  in  Wasley  v.  Foreman,  38  Cal.  02;  O'Con- 
,^r  ▼.  Irvine.  74  Cal.  440;  Buckley  v.  Howe,  86  Cal.  600;  Brown  v. 
V^WLrren,  16  Nev.  234;  South  End  Min.  Co.  v.  Tinney,  22  Nev.  30;  and 
X^Akin  ▼.  Gold  Min.  Co.,  11  Sawy.  239;  S.  C.  25  Fed.  Rep.  341.  Distin- 
gaiBhed  in  Manley  v.  Cunningham,  72  CaL  242,  a  contested  daim  to 
purchase  certain  state  lands. 

Mortgage  is  not  a  conveyance  of  the  land,  and  the  mortgagee  sim- 
ply  JioB  a  lien  upon  the  land  for  the  security  of  his  demand,  p.  264. 

Approved  in  Jackson  v.  Lodge,  36  Cal.  39;  and  so  in  WithereU  ▼. 
^^iberg,  4  Sawy.  235,  holding  that  a  mortgage  is  a  mere  security  in 
Oregon ;  Sidney  etc.  Co.  v.  South  Ogden  etc.  Co.,  20  Utah,  276,  noted 
under  Putton  v.  Warshauer,  21  Cal.  609.  Cited  to  ruling  stated,  in 
70   Am-  ^^^  ^5,  note. 
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33  Cal.  266-279.    PETERSOlf  v.  HORI 

Homestead. — Under  act  of  1862,  the 
by  husband  and  wife  to  secure  a  loa 
domnent,  pp.  274,  275. 

Cited  in  Hopper  v.  Parkin«m,  5  Nei 
etead  exemption  subordinate  to  a  mo 
chase  money  of  the  property. 

Forced  Sale. — When  the  owner  com 
Bale  is  not  "forced,"  p.  276. 

Rolling  approved  in  Patterson  r.  Ta; 
Clark,  30  W.  Va.  375 1  S,  C.  8  Am.  S 
Gans,  13  S.  Dak.  339,  79  Am,  Bt,  Rep. 
power  contained  in  mortgage.  Com  mi 
60  Tex,  05;  and  Inge  v.  Cain,  65  Tex. 
acts,  and  holding  that  any  sale  by  n 
1h  a  ** forced  sale.'* 

General  Citationa. — In  Verdier  v.  B 
jurisdiction  of  courts  of  equity  to  for 

33  Cal,  279'287,    EX  PARTE  SHRADE 

Legislative  Power  prescribes  rules  ol 
the  citizen  or  subject,  while  judicial  poi 
growing  out  of  rules  previously  eatabli 

Referred  to,  bearing  on  the  distinctit 
ea  Cal.  108. 

Legislature  may  Delegate  Power  to 
Tide  for  the  preservation  of  the  publi* 

Cited  in  Dobbins  v.  City  of  Los  A 
ordinance  defining  limits  for  erection  c 
Assn.  v.  San  Fmiuisco,  140  Cal.  231.  234 
18  CaL  670;  Porter  v.  Rtteh,  70  Corn 
exam  J  nation  and  commitment  of  insnnt 
43  Cal.  249,  sustaining  validity  of  **a\vi 
Cisco;  Ex  parte?  C^sinello,  02  CaL  .54 L 
proWbitinir  the  deposit  of  rubbish  upt 
parte  Heilbron*  C.">  Cal.  010.  of  an  ordi 
ing  of  animals  within  the  city  limits  o 
han,  72  Cal.  116,  of  an  ordinance  prohil 
in  certain  portions  of  the  city  liuiita  of 
T.  Kreling,  76  CaL  512,  of  an  ordinanc 
city  of  San  Francisco;  so  in  Ex  parte  I 
St.  Rep.  94,  of  an  ordinance  limiting  1 
machines;  and  bo  in  In  re  Wong  Yung 
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Rep.  629,  maintaining  the  validity  of  a  statute  relative  to  disinter- 
ment of  Chinese.  Cited  to  ruling  stated,  in  34  Am.'  Dec  633,  note,  col- 
lecting and  collating  the  authorities  on  the  subject. 

General  Citation.— In   University   of  California  v.  Bernard,   67   Cal- 
613,  that  where  ther^  is  a  reasonable  doubt  whether  an  act  is  repug- 
nant to  the  constitution,  its  constitutionality  should  be  affirmed;  Wood- 
ward V.  Fruitvale  Sanitary  District,  99  Cal.  603,  that  all  laws  affect- 
ing the  peace,  good  order,  morals,  find  health  of  the  community  ooine 
within  the  police  power  of  the  legislative  department  of  the  state;  and 
referred  to  in  Lawson  v.  Jeffries,  47  Miss.  706,  S.  C.  12  Am.  Rep.  354, 
as  an  adjudication  bearing  upon  the  power  of  a  legislative  body   to 
perform  judicial  imfts,  and  holding  that  an  ordinance  passed  by  a  oon- 
stitutional  convention  granting  new  trials  in  oertain  oases  was  not  a 
legislative  act,  and  was  void. 


38  OaL  288-289.    CADIZ  ▼.  MAJOR& 

Conveyance  by  Quitclaim  Deed  does  not  preclude  the  grantor  from 
afterward  acquiring  and  holding  for  his  own  use  the  true  title  to  the 
land,  p.  289. 

Affirmed  in  McDonald  v.  Edmonds,  44  Cal.  3^0;  and  principle  of  the 
decision  approved  in  Harrison  v.  Boring,  44  Tex.  261.  Approved  in 
State  V.  Kemmerer,  14  S.  Dak.  175,  under  quitclaim  deed  grantor's 
title  acquired  by  assignment  to  her  of  certificate  of  sale  under  ifaort- 
gage  in  force  at  date  of  deed  does  not  pass  to  grantee;  68  Am.  Dec. 
686,  note. 

Equitable  title  cannot  avail  defendant  In  ejectment,  unless  It  be 
pleaded,  p.  289. 

Approved  as  the  settled  rule  in  McCauley  v.  Fulton,  44  CaL  382; 
fflcks  V.  Lovell,  64  Cal.  18;  S.  C.  49  Am.  Rep.  «80;  Arguello  v.  Bours, 
67  CaL  450;  Reeee  v.  Roush,  2  Mont.  590;  and  Lamme  v.  Dodson,  4 
Mont.  590;  McClory  v.  Ricks,  UN.  Dak.  42,  where  in  action  for  pos- 
session of  land,  answer  alleges  title  in  one  defendant  and  that  other 
defendant  holds  under  him  but  sets  up  no  equitable  defense,  evidence 
pertinent  to  title  of  defendant  is  admissible  to  sustain  equitable  right 
of  possession. 

83  CaL   290-292.     HEBBARD   ▼.   JEFFERSON    GOLD   AND   SILVe^ 
MINING  COMPANY. 
Nonprejudicial  Error.— If  plaintiff  faiU  to  make  out  a  prima   fac^e 
case  in  his  proofs,  judgment  will  not  be  reversed  because  of  erroneous 
instructions  to  jury,  p.  292. 

Cited  in   Aguirre  v.   Alexander,  68    OaL    89,   dissentini;   opinioit    ^ 
Ross,  J. 
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S3  Oal.  292-298.    6IJESIN  y.  RBESE. 

Street  Assessment— Contractor  mus 
personally,  before  searching  for  agent, 
public  demand  on  premises)  p.  208. 

Approved  in  McBean  y.  Martin,  96 
plaint  in  an  action  to  enforce  the   lie 
demand  publicly  made  upon  the  premis 
defendant  or  his  agent  could  not  be  c 
be  fatally  defective. 

38  OaL  299-308.    LEYITZKT  y.  CAITir 

If onprejndidal  Error,  occurring  during 
for  reversal,  p.  805. 

Approved  in  In  re  Spencer,  96  Cal. 
S.  M.  Co.,  6  Nev.  78;  and  Gandette  v.  Ti 
vertent  assumption  of  fact  by   the   co 
Qildmacher,  133  CaL  399,  applying  rule 
of  fact. 

Instructions. — ^It  Is  error  for  the  cour 
to  matters  of  fact,  p.  306. 

Cited  in  87  Am.  Dec.  102,  note. 

Covenant  for  Owner's  Quiet  Enjo3rme 
turbance  of  possession  is  sufficient  as,  p. 

Cited  In  Agar  v.  Winslow,  123  Cal.  59 
holding  no  eviction  shown  under  facts  s 
170,  noted  under  Playter  v.  Cunningham 

General  Citation.— In  91  Am.  Dec.  561 
new  lease;  1  Am.  Dec.  9,  note,  damages  i 
nant;  so  in  19  Am.  Rep.  49,  note;  and  2* 

33  Cal.  310-317.    GIBSON  v.  PUCHTA 

Water  Rights.— A  settler  on  public  lai 
voted  to  agriculture,  and  an  action  cann( 
for  a  reasonable  exercise  of  the  right,  a 
suffer  annoyance  or  injury  thereby,  p.  316 

Cited  as  authority  in  Clark  v.  Willett, 
695,  note.     Principle  of  the  decision  appr 
V.  Sherley,  135  Ind.  656;  S.  C.  41  Am.  St. 
Min.  Co.  V.  Danberg,  81  Fed.  Rep.  97. 

33  Cal.  ^17.     FOY  y.  DOMBC, 

Appeal.— To  be  effectual,  filing  of  notice 
temporaneous  with  the  service  of  the  cop^ 
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38  Cai  318-333 


Approved  in  Courtright  v.  Berkins,  2  Mont.  405;  and  Lyon  Ooonty 
▼.  Waihoe  CJounty,  8  Nev.  178. 

83  CaL  818-323.    KING  ▼.  RANDLETT. 

Mining  Claim.— Since  passage  of  act  of  I860,  title  to  mining  claim 
can  be  passed  only  by  an  instrument  in  writing,  p.  320. 

Cited  as  authority  in  Felger  v.  Coward,  35  CaL  653;  Garthe  v.  Hart, 
73  CaL  544. 

Jurisdiction.— Wliere  record  of  judgment  fails  to  show  jurisdiction 
by  service  of  process  or  otherwise,  the  judgment  is  utterly  void,  p.  322. 

CSted  to  ruling  sUted,  in  91  Am.  Dec  697,  note;  and  to  same  efltect, 
in  Layton  v.  Trapp,  20  Mont.  456. 

No  presumption  wiU  be  indulged  in  favor  of  jurisdiction  by  justices' 

courts,  p.  322. 

Approved  in  Ex  parte  Kearny,  56  CaL  217;  Keybers  v.  McComber, 
67  Cal.  396;  and  Layton  v.  Trapp,  20  Mont.  466;  Phelps  v.  McCoUam, 
10  N.  Dak.  540,  construing  local  statutes  and  applying  rule  to  question 
of  service  of  summons  in  such  court  in  action  on  judgment. 

33  OaL  323-326.    FRANCIS  ▼.  COX. 

Defanlt— Ffusts  constituting  the  defense  need  not  be  detailed  fai  the 
nffidavit  on  application  to  open  default,  p.   326. 

Approved  in  Tuttle  v.  Scott,  119  Cal.  688;  State  v.  M3ning  Co.,  13 
Nev.  202;  and  Griswold  Linseed  Oil  Co.  v.  Lee,  1  S-  Dak.  535,  537,  638; 
8.  a  36  Am.  St.  Rep.  764,  766. 

Vacation  of  Default. — Counter-aflldavits  cannot  be  received  on  the 
question  of  merits,  p.  326. 

Approved  in  Douglaas  v.  Todd,  96  CaL  657;  Rauer  etc  Co.  v.  Gil- 
leran,  138  CaL  364,  noted  under  Woodward  v.  Backus,  20  Cal.  141; 
Minnesota  etc  Co.  v.  Holz,  10  N.  Dak.  24,  refusing  to  consider  such 
affidavits  on  motion  to  vacate;  Butte  Butchering  Co.  v.  Clarke,  19  Mont. 
311,  holding  that  tiie  oourt  will  hear  counter-affidavits  only  upon  the 
question  as  to  excuse  for  permitting  the  default.  So,  to  same  effect, 
in  Griswold  Linseed  Oil  Co.  v.  Lee,  1  a  Dak.  686;  a  a  36  Am.  St. 
Bep.  764. 

General  CiUtlona. — Jn  Nevada  Bank  v.  Dresbaoh,  63  Oal.  326,  that 
an  affidarit  of  merits  is  indispensable  as  the  basis  of  a  motion  to  vs- 
cate  a  judgment;  and  in  Griswold  Linseed  Oil  Co.  v.  Lee,  1  8.  Dak. 
637,  a  C.  36  Am.  St.  Rep.  766,  that,  as  regards  setting  aside  defaults, 
a  more  liberal  rule  now  prevails  than  formerly. 

33  Cal.  326^33.    S^ARS  v.  DIXOlf. 

Homestead.— Mortgage  of,  under  act  of  1860,  was  void  for  any  p,,^ 
pose,  if  given  to  secure    a  loan,  p.  329. 
Notes  Cal.  Ilep._i06. 
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Cited  in  Barger  v.  Babel,  36  Gal. 
that  a  mortgage  of  the  homestead 
in  Whitlock  v.  Gossen,  35  Neb.  834 
bell  T.  ElUott,  52  Tex.  159;  Inge  y. 
484,  note. 

Findings. — ^Where  the  court  make 
include  a  finding  upon  one  of  the  ii 
dered  is  based  upon  that  issue,  the 
upon  that  issue  in  such  a  way  as  tc 

Ruling  approved  in  Merrill  v.  Cha 
Shelby  y.  Houston,  38  Cal.  421;  { 
Federico  v.  Hancock,  1  Ariz.  Ter.  fi 

Defeasance.— Mere  fact  that  it  vr 
delivery  of  the  deed  does  not  impa 
382. 

Gted  in  76  Am.  Dec  488,  note. 

Mortgage. — ^Whether  a  deed  abs( 
question  of  intention  te  be  inferred 
of  the  transaction,  p.  333. 

Cited  as  authority  to  ruling  8tat< 
and  Montgomery  v.  Speet,  55  Cal.  ; 
but  holding  absolute  deed  created  i: 
V.  Bank  of  Madera,  121  Cal.  542,  di 
tion  of  rights  of  redemptioner. 

33  Cal.  334-341.    CARSON  RIVER 

Interstate  Commerce. — The  sever 
legislation,  to  regulate  interstate  o< 
Cited  in  79  Am.  Dec.  184,  note. 

33  Cal.  341-347.    BREWSTER  ▼.  D 

Landlord  and  Tenant. — ^Lessor  is 
repairs,  imless  by  force  of  an  exp 
p.  346. 

Ruling  afl&rmed  in  Siebef  ▼.  BL 
Ejnieger  ▼.  Ferrant,  29  Miim.  387; 
distinct  tenemente  under  common  i 
S.  C.  20  Am.  St.  Rep.  654;  Rogan 
y.  Simons,  54  N.  H.  431;  Peres  y. 
Lain,  33  W.  Va.  38;  and  Cole  y. 
Rep.  293.  Cited  in  Gately  y.  Cam 
not  liable  te  tenant  for  injuries  i 
existing  as   execution  of   lease,   hv 
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State,  92  Md.  630,  extending  rule  to  liability  to  subtenant  for  injury 
received  by  reason  of  defective  balustrade;  City  of  Lowell  v.  Spauld- 
iiJg,  50  Am  Dec.  77a,  777,  extended  note  on  subject;  and  95  Am.  Dec 
118,  note. 

General  Citation.--Warren  v.  Freeman,  187  Pa.  220. 

33  Cal.  353-356.     MILLER  y.  MILLER. 

Construction. — ^Wliere  terms  has  two  meanings  in  law,  differing  in  de- 
gree merely,  it  will  be  understood  in  its  larger  sense,  unless  it  appears 
to  have  been  used  in  its  narrower  sense,  p.  355. 
Approved  in  Henneger  v.  Lomas,  145  Ind.  277. 

Default. — ^If  entry  of  is  essential  to  validity  of  judgment  by  default, 
it  will  be  presumed  that  a  default  was  taken,  unless  the  contrary  ap- 
pears, p.  355. 

Cited,  stating  purpose  of  default,  in  Drake  v.  Duvenick,  45  Cal.  463; 
Kittle  V.  Bellegarde,  86  Cal.  564,  holding  that  entry  of  judgment  was 
sufficient  entry  of  the  default;  and  in  ManviUe  v.  Parks,  7  Colo.  138,  to 
the  ruling  stated. 

Divorce. — ^If  granted  because  of  adultery,  court  may  award  all  the 
common  property  to  the  prevailing  party,  p.  356. 

Doctrine  recognized  in  Howe  v.  Howe,  4  Nev.  472,  but  held  ini^p- 
plicable  where  nothing  is  said  in  the  pleading  about  the  disposition  of 
the  common  property.  Cited  in  65  Am.  Dec.  350,  note. 

33  Cal.  356-384.  HARDEN6ERGH  y.  BACON. 

Forlner  recovery  Is  no  bar  where  the  causes  of  action  are  not  the 
same,  p.  375. 

Cited  in  Kirsch  y.  Kirsch,  113  CaL  61,  holding  a  j^dgment  for  costs 
upon  sustaining  a  demurrer  no  bar. 

Agency.— Agent  who  is  informed  of  a  defect  in  the  title  of  his  prin- 
cipal to  land,  is  not  permitted  to  acquire  a  title  for  himsell,  but  will  be 
held  as  trustee  for  his  principal,  p.  277. 

Cited  as  authority  to  ruling  stated,  in  Webflter  y.  Song,  33  Cal.  352; 
and,  to  same  effect,  in  Fsivre  v.  Daley,  93  Cal.  671. 

Tenants  in  Comnioii. — ^When  parties  take  title  and  hold  as  tenants  in 
common,  each  will  be  deemed  to  hold  an  equal  share,  there  being  noth- 
ing to  indicate  to  the  contrary,  p.  378. 

Cited  in  Sheehy  v.  Miles,  93  Cal.  294,  construing  code  provisions  rela- 
tive to  division  of  property  set  apart  for  use  of  family  of  decedent. 

Mining  Ground.— Title  to  can  only  pass  by  an  instrum«nt  in  Writinir. 
p.  381.  -^  ^ 

Ruling  approved  in  Hopkins  y.  Noyes,  4  Mont.  568,  569. 


33  Cal.  304-407 


Not^  on  Califoii 
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Specific  Peif ontuiDce.— TUe  delivery  ) 

not  he  decreed,  if  all  the  aharea  are  o^ 

Approved  in  Atkin*  r.  Gumble,  42  (1 

S3  Cal.  304-3»9.  HAWLEY  v*  BRtJMi 

Construction  of  Contract  must  fo| 
biguoijs^  p,  398. 

Cited  in  Pierce  r,  Merrill,  128  Cal 
guaranty. 

Identity  of  shares  of  stock  of  a  cor 
fer  of  the  certificatca  of  stock,  p.  3m/ 

Ruling  approved  in  Atkins  v.  Gamb^ 
201;  Craig  v.  Hetperia  etc  Co.,  113  Old 
Smith  V.  San  Francisco  etc  Ry.  Co.,  If 
125.  Cited  in  75  Am.  Dec  319.  note, 

33  CaL  399-401.   HOWARD  v.  ROEBBi 

Bank  Deposit.— Wli ere  one  makes  m 
ward  contracts  with  the  bailee  to  pay) 
deposit  is  turned  into  an  open  account 

Cited  in  Lamb  v.  Morris,  118  Ind.  If 
subject  to  any  arrangement  which  th 
concerning  it,  not  injuriously  affecting! 

33  Cal.  401-407.   KOWER  ▼.  GLUCK.     I 

Landlord  and  Tenant.— Asaignment  4 
tenancy  without  surrender  of  premises, 

Cited  &a  authority  in  Cobnm  v.  Goot 
Rep.  81.  . 

Same. — Damage  sustained  by  landloi 
premises,  in  consequence  of  the  tenant 
in  an  action  for  an  unlawful  detainer,^ 

Cited  with  approval,  in  Anderson  v,  | 
Rep.  54. 

Appeal  does  not  lie  from  a  judgmf 
granted,  p.  407.  ( 

Cited  in  Knowles  v.  Thompson,  133  j 
v.  Smith,  28  Cal  534;  Pierce  v.  Birkhol 
reversal  of  an  order  granting  a  new  tj 
mcnt  standing;  and  cited  in  Bedford  ^ 
that  if  an  order  denying  a  new  trial  ^ 
the  judgment.  | 
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S3  Cal.  408-425.  COPPINGSS  t.  RICB. 

Probate  Law. — Estates  of  persons  who  died  before  the  passage  of 
the  probate  laws  of  California  did  not  oome  within  the  operation  of 
said  laws,  but  vested  in  the  heirs  or  devisees  under  the  Mexican  law,  p. 
422. 

Approved  in  McNeil  ▼.  Congregational  See.  66  Cal.  108,  112.  Bz- 
plained  in  Ryder  v.  Cohn,  37  Cal.  89,  90,  discussing  jurisdiction  of  courts 
of  first  instance  in  California  in  probate  matters.  Approved  in  S.  C, 
page  91,  dissenting  opinion  of  Rhodes,  J.;  and  Seavems  v.  Gerke,  3 
Sawj.  363.  Cited  to  the  ruling  stated,  in  33  Am.  Dec.  239,  note;  65  Am. 
Dee.  547,  note;  and  75  Am.  Dec  560,  note. 

Tax  Sale.— One  whose  duty  it  is  to  pay  taxes  upon  real  property  ean- 
Lot  take  the  benefit  of  a  tax  title  by  purchase  for  himself,  or  through 
mother,  p.  425. 

Affirmed  in  Bemal  v.  Lynch,  36  Cal.  146;  Barrett  y.  Amerein,  36  Cal. 
^6;  Garwood  v.  Hastings,  38  Cal.  223;  Beily  ▼.  Lancaster,  39  Cal.  356; 
md  distinguished  in  Maina  v.  Elliott,  51  Cal.  10,  in  which  case  the  party 
VM  under  no  obligation  to  pay  the  tax.  Ruling  approved  in  Wambole 
r.  Foote,  2  Dak.  Ter.  27;  Keil  v.  West,  21  Fl».  627;  Bums  ▼.  Lewis,  86 
hi.  604;  Battin  v.  Woods,  27  W.  Va.  67;  and  L«  Boy  ▼.  Reeves,  5  Sawy. 
06.  Cited  in  15  Am.  Dec  686,  680,  note;  86  Am.  Dee.  100»  note;  7i  Anu 
St.  Rep.  229,  239,  250,  note. 


»  CaL  425-447.   EISLIN6  v.  SHAW. 

Attorney  and  Client. — ^Attorney  who  bargains  in  a  matter  of  ad- 
rantage  to  himself  with  his  client,  ia  bound  to  show  that  the  traaeaetion 
is  fair  and  equitable,  p.  440. 

Principle  of  tbe  decision  affirmed  in  Felton  v.  Le  Breton,  92  Cal.  460; 
uid  ruling  approved  in  Nichols  v.  McCarthy,  53  Conn.  321;  S.  C.  65 
Am.  Rep.  110;  Waterbury  v.  City  of  Laredo,  68  Tex.  577;  Cooper  ▼. 
Lee,  76  Tex.  121;  and  United  States  v.  Coflftn,  83  Fed.  Rep.  344  Cited 
in  maintenance  of  the  rule,  in  1  Am.  St.  Rep.  259,  260,  note;  3  Am.  St. 
Bep.  161,  note;  21  Am.  St.  Rep.  102,  note;  36  Am.  St.  Rep.  415,  note; 
and  Rogers  v.  Marshall,  3  McCrary,  S3,  86,  note,  discussing  subject  of 
validity  of  purchase  by  attorney  from  client. 

Same. — General  principle  governing  thia  class  of  eases  is  that,  if  |^ 
eonfldenoe  is  reposed,  and  that  eonfidence  is  abused,  and  the  other  party 
suffers  an  injury  thereby,  the  court  will  grant  relief,  p.  441. 

Approved  in  Colton  v.  Stanford,  S2  Cal.  380;  S.  C.  16  Am.  St.  Rep,  I52. 

Value  of  Property  at  a  given  time  will  be  presumed  to  be  what  it 
was  then  worth  in  the  market,  in  the  absence  of  a  contrary  showing,  p 

Cited  to  ruling  stated,  In  22  Am.  St.  Kep.  178,  note;  and  in  Ck>Uo]i 
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V.  Dunlap,  73  Cal.  102,  holding  that 
Bideration,  no  unbending  rule  applica 

Immaterial  Finding  is  not  revenil 
evidence,  p.  445. 

Cited  in  Haarstick  y.  Fox,  9  Vti 
Utah,  326,  applying  rule  to  failure  t 

Witness. — ^Widow  whose  sole  int( 
is  derived  through  the  will  of  lier  h 
on  the  trial,  in  her  own  behalf,  p.  44 

Cited  as  authority  in  Satterlee  v.  1 
relative  to  the  testimony  of  a  part 
one  deceased;  and  also,  in  85  Am.  D 

Nonprejudicial  Error. — Erroneous 
not  change  the  result  will  be  treated 

Euling  approved  in  Famsworth  v. 
as  authority  in  5  Am.  St.  Rep.  58,  i 
5  Am.  I^t.  Rep.  304,  note. 

General  Citation. — In  San  Francii 
thority  that  the  tenure  by  which 
Francisco,  is  of  a  fiduciary  nature,  a 
cordanoe  with  the  trust. 

33  Cal.  448-459.   MAHONET  y.  VA 
facts  out  of  which  the  controve 

Mexican  Grant. — Since  act  of  Con 
of  a  grant  is  the  final  judgment  ol 
tion,  and  not  the  issuance  of  a  pat€ 

Approved  in  Bissell  y.  Henahaw,  '. 
3  Sawy.  68.  Distinguished  in  Sabid 
the  running  of  the  statute  of  limita 
1863.  So  in  Younger  y.  Pagles,  60 
riek,  J. 

Pre-emption  Claim. — ^Person  not  : 
mount  title  cannot  question  the  va 
the  United  States,  p.  458. 

Approved  in  Houek  y.  Kelsey,  1' 
of  a  pre-emptor  may  not  be  questio: 

Ejectment. — Judgment  in  is  not 
curring  after  its  rendition,  which  gi 
possession,  p.  458. 

Approved  in  Thrift  v.  Delaney,  ( 
Wi«.  385;  and  Northern  Pac  By.  C 
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33  CaL  4fi0-474 


in  Rogers  y.  Pitt,  89  Fed.  426,  but  diatinguished  when  injunction  was 
violated  on  strength  of  alleged  newly  acquired  title.  Cited  as  autliority 
to  ruling  stated,  in  54  Am.  Dec.  546,  note;  and  85  Am.  Dec.  211,  uote. 

General  Citation. — In  Aurrec6echea  v.  Sinclair,  60  Cal.  546,  discuss- 
ing right  of  pre-emption  under  act  of  Congress  of  July  23,  1866. 

33  CaL  459-468.  BOLLO  y.  H AVARRO. 

It  k  competent  to  try  title  in  an  action  for  the  partition  of  lands, 
p.  465. 

Cited  in  lyaneoyich  y.  Weflenman,  144  CaL  763,  noted  under  Brad- 
ley y.  Harkness,  26  Cal.  70;  dissenting  opinion  in  Heinze  y.  Butte  etc 
Ekfin.  Co.,  126  Fed.  28,  majority  holding  where  intervener  in  partition  suit 
Ues  cross-bill  setting  up  equitable  title  to  complainant's  interest  and 
leeka  cancellation  of  deeds  on  ground  of  grantor's  insanity  and  fraud, 
Dourt  need  not  stay  partition  suit;  lifortin  y.  Walker,  58  Cal.  594,  hold- 
ing that  the  prooeeditg  in  partition  is  one  in  whieh  the  rights  of  all 
parties  may  b^  fully  inquired  into  and  fiiially  determined,  and  so,  to 
same  effect,  in  Christy  v.  Spring  Valley  Water  Works,  68  CaL  76; 
Grant  v.  Murphy,  116  CaL  431;  S.  C.  68  Am.  St.  Rep.  191;  Hill  v.  Young, 
7  Wash.  St.  37;  De  La  Vega  y.  League,  64  T^x.  217;  and  Royston  y. 
Miner,  76  Fed.  Rep.  58.  Cited  in  87  Am.  Dee.  87,  note;  and  89  Am.  Dec 
433,  note 

Evidence.— Grantor's  admissions  to  plaintiiT,  made  while  occupying 
the  granted  premises,  against  the  title  under  which  plaintiff  claimed, 
are  admissible  in  evidence  against  the  plaintiff  on  the  trial  of  an  issue 
of  title,  p.  466. 

Cited  as  authority  to  ruling  stated,  in  People  ▼.  Blake,  60  Cal.  511; 
Williams  v.  Hart«r,  121  Cal.  52,  noted  tmder  Stanley  v.  Gr6en,  12  CaL 
148.  So  in  42  Am.  Dec  632,  note. 


33  Cal.  468474.   BURNETT  y.  STEARNS. 

New  Trial. — ^Under  Practice  Act,  new  trial  notice  might  be  served 
within  ten  days  «fter  written  notice  of  rendering  decision,  and  time  did 
not  run  until  such  notice,  p.  472. 

Cited  as  authority,  holding  that  where  it  appears  that  a  notice  was 
g»ven,  at  will  be  presumed  to  have  been  in  time,  unless  the  record 
shows  the  contrary,  ui  Randall  v.  Duff,  79  CaL  124;  MaUory  v.  See,  129 
CaL  358,  noted  under  Borland  v.  Thornton,  12  Cal.  446. 

Pleading— Construction. — ^When  the  ihstrument  on  which  suit  is 
brought  is' proved  ;or  admitted  to  have  been  made  by  the  alleged 
maker,  all  the  terms  of  the  promise  sought  to  be  enforced  must  be  as- 
certained and  determined  by  an  inspection  and  construction  of  the  in- 
strument, p.  472. 
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Ruling  approved  in  San  Jose  Sav. 
Carpenter  v,  ShJnners,  108  CaL  362. 

Judgment.— Under  Specific  Contrac 
tered  for  the  mmoiant  due  in  the  kin 
tract,  p,  4T3. 

Cited  in  87  Am.  Dec.  126,  extended  i 
FindiDgs.— Faet  contained  in  finding 
admiasiona  of  the  pleadings,  will  not 
th&t  it  waa  founded  upon  competent  e 
Ruling  approved  in  Gregory  v.  Nele 
59  Cah  99;  White  v.  Douglaas,  71  Cal. 
CaL  441 J  Eeinhart  ▼.  Lugo,  76  Cal.  6^ 
Ortega  v.  Cordero,  88  Cal  225,  228;  a 
118  CaL  287;  Cited  in  Benton  v.  Bento 
roneoua  when  contradicting  admission 
feet,  in  Watson  v.  Lemen,  0  Colo.  20! 
258;  Perkins  v.  ^lining  Co.,  10  Nev.  4 
183;  S.  C.  33  Am.  Rep.  563. 

33  Gal.  474-480.   HILLS  T.  SHERWOO 

Judgment  is  Final  with  reference  U 

date  of  rendition,  but  with  reference  1 

until  affirmed  on  appeal,  or  the  time  f 

Cited  in  Feeney  v,  Hinckley,  134  Ca 

ing  action  on  judgment  premature  be 

cuasing    limitation    of   such   actions; 

Wood,  1.17  CaL  144,  discussing  effect  c 

V,  Insurance  Co.,  65  CaL  66,  holding  tl 

for  the  review  of  a  judgment,  either 

trial,  the  judgment  is  not  a  final  de 

parties,  although  it  may  have  become  : 

So,  to  same  effect,  in  In  re  Blythe,  99  < 

in  Cakes   v.  Rogers,  47. Minn.  39;    S. 

Draiij^^hon,  54  Ark.   346;   Sharon  ▼.   B 

Fed.  Rep.  389,  3^;  and  Sharon  v.  Te 

Rep.  382. 

General  Citation.— In  85  Am.   Dec. 

limitations  against  lands  included  in  I 

33  Oal,  480-4S4.   LEVISTOW  ▼.  SWAN 

Morlgage  Foreclosure.— Requisites  ol 
forecloaure  set  forth^  p.  483. 

Approvi^d  in  Ontario  Land  etc.  Co.  t 
ler  V.  Look,  93  Cal  GIO. 
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S&me.— ^Tudgment  may  be  docketed  by  the  derk,  and  execation  issue 
for  the  deficiency  after  the  sheriff's  return  of  sale,  without  further 
order  of  court,  p.  484. 

Cited  in   Herd  v.  Tuohy,  133  Cal.  61,  on  point  that  personal  judg- 
ment is  prerequisite  for  entry  of  deficiency  judgment;  Blitz  v.  Moran, 
17  Colo.  App.  265,  in  judicial  foreclosure  of  mortgage  court  oannot  ap- 
point commissioner  other  than  sheriff  to   make  sale   where  ^such   ap- 
pointment is  at  the  time  objected  to;  Creighton  v.  Hershfield,  2  Mont. 
390,  holding  that  the  law  requires  a  deficiency  on  the  sale  of  mortgaged 
premises   to  be  docketed,  in  order  to  become  a  lien  and  notify  third 
parties. 

Same. — Judgment  may  be  amended  at  any  time  to  designate  what  de- 
fendants are  personally  liable  for  balance  docketed,  p.  484. 

Approved  in  Comanche  Min.  Co.  v.  Rumley,  1  Mont.  206;  note  to 
Scamman  ▼.  Bonslett,  62  Am.  St.  Rep.  233,  on  general  subject.  . 

33  Oal.  487-496.  PEOPLE  ▼.  LAKE  COUNTY. 

Statute. — ^Where  statute  specifies  the  time  at  or  within  which  an  act 

is  to  be  done,  it  is  usually  held  to  be  directory,  unless  time  is  of  the 

essence  of  the  thing  to  be  done,  p.  402. 

Cited  in  Territory  v.  Flowers,  2  Mont.  394,  holding  that  statutes 
fixing  time  for  filing  papers  in  cause  are  directory.  So,  to  same  effect, 
in  Abbott  v.  Sartori,  67  Iowa,  660.  In  People  ▼.  San  Francisco,  36  Cal. 
604,  holding  that  an  act  which  provides  that  it  shall  be  the  duty  of  the 
board  of  supervisors,  within  a  certain  time,  to  proceed  and  let  a  con- 
tract  for  local  improvement,  and  prescribes  what  the  improvement  shall 
be,  leaving  nothing  to  the  discretion  of  the  board  is  mandatory  on  the 
board;  and  in  Brady  v.  Bartlett,  66  Cal.  357,  holding  that  the  pro- 
visions of  the  act  of  1872,  relative  to  streets  in  San  Francisco,  requir- 
ing an  entry  of  the  due  performance  of  a  contract  for  street  work  to  be 
made  in  the  record  of  the  superintendent,  are  directory  only.  Cited, 
bearing  on  matter  of  legislative  discretion,  in  SUte  v.  County  Court, 
61  Mo.  88. 

33  CaL  496-497.  BBLLBAU  T.  THOMPSON. 

Counterclaim  is  a  cause  of  action  in  favor  of  the  defendant  upon 
which  he  might  have  sued  the  plaintiff,  and  obtained  affirmative  relief, 
in  *  separate  action,  p,  497. 

Definition  approved  in  Roberts  v,  Donovan,  70  Cal.  112,  action  against 
^int  debtors,  and  holding  that  one  of  the  defendants  could  not  set  up 
by  way  of  counterclaim  a  cause  of  action  existing  in  his  favor  alone 
against  the  plaintiff;  Harrison  v.  McCormick,  69  Cal.  618,  setting  forth 
requisites  of  cross -com  plaint;  Lyon  v.  Petty,  66  Cal.  325,  in  which  case 
crow-demand  was  barred  by.the  statute  of  limitations;  and  Mott 
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33  GaL  407-515 


Notes  on  California! 


▼.  Mott,  82  Cal.  41 6y  action  for  divorce,  ^ 
flrmative  relief.  Cited,  Cooper  ▼.  Bank! 
party  defendant  to  action  on  promiasor^ 
Am.  Dee.  482,  note.  | 

! 
33  CaL  497-503.  BARBER  T.  RSTNOLDt 

Pleading. — ^Amended  complaint  takes  \ 
when  it  is  filed  the  original  ceases  to  p^ 
a  pleading,  p.  501. 

Affirmed  in  Kelly  t.  HcKibben,  54  C$ 
Cal.  411  (applied  to  amended  answer) ;  I 
Gorton  ▼.  Ferdinando,  64  Cal.  18;  Pfister  ^ 
Scott,  100  Cal.  454;  and  linott  ▼.  Rowli 
anthority  and  applied  in  People  v.  Hi 
Meyendorff,  9  Mont.  261;  6.  C.  18  Anu 
answer).  Cited  in  Kellis  y.  Pacific  Bank, 
complaint  same  as  original  aa  to  bar  of 
etc.  Co.  y.  Trades'  Assembly,  24  Mont.  35 
offered;  Wooddy  v.  Jamieson,  4  Idaho,  41 
v.  Briscoe,  10  Mont.  132;  McFadden  v.  I 
complaint) ;  and  Laakey  y.  Mining  Co.,  5i 

Mechanics'  Liens. — ^All  lienholders  m^y 
claims  are  several,  p.  502. 

Affirmed  in  Barber  y.  Beynolda,  44  O 
case.  Cited  in  N.  W.  Loan  etc  Assn.  ^ 
but  denying  right  of  chdmaats  haying 
loeal  statutes. 

Same. — Estate  of  lessee  is  subject  to  ] 
to  satisfy  it,  p.  508. 

Cited  to  ruling  stated,  in  45  Am.  Dec 
So  in  Loonie  y.  Hogan,  61  Am.  Dec.  697, 

33  CaL  505-515.   SHARP  T.  DAUGNET. 

Ejectment. — ^Plea  of  limitation  must 
nor  his  predecessors,  were  seised  or  p 
should  also  aver  adverse  possession  of  c 

Approved  in  Wade  y.  Doyle,  17  Fla.  I 
Fla.  834. 

Same.—- It  will  be  presumed  that  dei 
ordination  to  the  legal  title,  unless  it 
fact  that  his  possession  was  adverse,  p. 

Cited  as  authority  in  Peter  y.  Stepfa 
St.  Rep.  450. 
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Notes  on  California  Reports.  83  OaL  516-521 


Appeal. — ^Appellate  court  will  take  notice  of  errors  appearing  in  judg- 
ment-roll, though  not  named  in  the  specification  of  errors  in  the  atar^^- 
ment,  p.  511. 

Affirmed  in  Heinlen  v.  Heilbron,  71  Cal.  504. 

Jurisdiction. — ^When  judgment  is  rendered  against  defendant  by  a 
court  of  general  jurisdiction,  it  will  be  presumed  that  the  court  Ac- 
quired jurisdiction  of  the  person,  unless  the  record  shows  the  contraxj^ 
p.  512. 

Approved  in  Batchelder  v.  Baker,  79  Gal.  268. 

Record  of  Suit.— Nothing  is  included  therein  but  the  judgment-roll, 
and  papers  impro})erl7  mixed  with  it  are  not  part  of  the  record,  p.  512. 

Approved  as  to  contents  of  judgment-roll,  in  Sutter  ▼.  San  Francisco, 
36  CaL  114;  Graham  v.  Linehan,  1  Idaho,  781;  and  Amy  v.  Amy,  12 
Utah,  313. 

Same.— When  summopa  is  lenred  by  publication,  the  affidavits  oi 
publication  and  deposit  in  the  postoffice  conatitute  part  of  judgment- 
roll,  p.  612. 

Gited  as  authority  in  Haase  y.  Gorbin,  2  Mont.  413. 

Jndgmentw— When  attacked  collaterally,  tbe  jurisdiction  of  the  court 
must  be  determined  by  the  judgment-roll  alone,  p.  513. 

Approved  in  Batdielder  v.  Baker,  79  Oal.  267;  and  Galpin  ▼.  Page,  1 
Sawy.  321;  Hoagland  v.  Hoagland,  19  Utah,  118,  holding  judgment  on 
service  by  publication  not  impeachable  by  affidavit  or  order  when  not 
a  part  of  judgment-roll  under  local  statutes. 

Summons. — ^Affidavit  of  publication  of,  may  be  made  by  the  publisher 
and  proprietor  of  the  newspaper,  instead  of  the  printer,  foreman,  or 
principal  clerk,  p.  612. 

Approved  in  People  v.  Thomaa,  101  Cal.  573,  674;  Menard  v.  Crowe, 
20  Minn.  452;  and  Pennoyer.v.  Neff,  95  U.  S.  721;  Pool  v.  Simmons,  134 
Oal.  625,  sustaining  affidavit  by  principal  clerk. 

Publication  of  Summons. — Summons  as  published  need  be  identical 
with  original  only  in  sense  and  meaning,  p.  513. 

Cited  in  People  v.  Davis,  143  Gal.  678,  holding  slight  discrepancies  im- 
material. 

AppeaL— Objections  submitted  without  argument  will  be  overrulad 
in  like  manner,  p.  614. 
Approved  in  Sheward  ▼.  Citizens'  Water  Co.,  90  OaL  642. 

83  Cal.  515-521.   HARLAN  v.  PECK.  01  Am.  Dec  653. 

Probate  Sales,  whether  void  or  voidable,  are  subject  to  the  limltittion 
of  three  years,  pj.  520,  621. 
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Cited  in  Dennk  t.  Bint,  122  Cal.  46, 
that  policy  of  statute,  is  to  quiet  titles 
holding  heirs'  action  barred  when  admin 
ahl  y.  Soher,  68  Cal.  07,  in  which  case  tj 
inyaliditj  of  the  appointment  of  the  acti 
03  Cal.  108;  and  Gage  ▼.  Downey,  94  Cal 
3  Sawy.  211;  and  Meeks  v.  Olpherts,  1 
visions  of  the  statute  applicable  to  th 
sale  as  well  as  to  the  heirs.  Principl 
Walker  v.  Cronkite,  40  Fed.  Rep.  136,  < 
similar  import.  Cited  in  McNeil  t.  Cong 
held  inapplicable,  because  the  premises  i 
to  sale  and  were  not  sold  under  the  pre 
in  Dougherty  v.  Miles,  07  Cal.  570,  the  ] 
the  land  in  contest  by  prescription. 

33  CaL  522525.  HALL  t.  BARK  ''EMIL' 

Motion  for  new  trial  is  addressed  tc 
the  oourt,  and  the  appellate  court  will 
plain  abuse  of  such  discretion,  p.  525. 

Approved  and  applied  in  Phelps  ▼.  Mi 
on  ground  of  insufficiency  of  evidence  1 
T.  Schaden,  55  Cal.  407;  Ceroid  v.  Bruns 
67  Cal.  260;  Breckenridge  ▼.  Crocker, 
Bragg  Redwood  Co.,  02  CaL  501;  and  T] 
670;  Bates  v.  Howard,  105  Cal.  178,  on 
was  against  the  weight  of  the  evidence ; 
sustaining  order  granting  new  trial;  Sei 
versing  order  denying  new  trial;  Marian 
ford  V.  Lyon  etc.  Min.  Co.,  63  Cal.  483; 
468,  on  the  ground  that  the  damages  w 
the  ruling  stated,  in  Moulton  v.  Holmes, 

Evidence. — Effect  of  admissions  or  d 
524. 

Cited  in  Hyde  v.  Buckner,  108  CaL  52j 
dissenting  opinion  of  Sherwood,  J. 

83  CaL  525-520.  BROWN  T.  ATRES.   0 
Payment  by  Garnishee.— A  judgmen 

tected  against  an  assignment  without  i 

528. 
Explained  and  distinguished  in  Bostv 

in  which  case  there  was  no  assignment  < 

St.  Rep.  532,  note;  42  Am.  St.  Rep.  454, 

note. 
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98  OtL  630-642.   BAJRHBTT  v.  CARNEY. 

Jurisdiction  of  county  court  in  insolvency  proceed! ug  would  be  pre- 
sumed in  a  collateral  action,  upon  production  of  the  record  of  the  pro- 
ceeding alleging  such  jurisdiction,  p.  637. 

Cited  as  authority  in  Ohleyer  v.  Bunce,  65  GaL  646,  holding  tlia.t 
the  recitals  of  an  order  appointing  an  assignee  in  insolyency  are  suffi- 
cient proof  of  publication  of  notice  to  creditors.  In  33  Am.  Dec.  242, 
note,  discussing  probate  jurisdiction;  and  04  Am.  Dea  766,  nctte,  as  to 
jurisdiction  of  county  courts. 

S3  Cal.  642-648.   KEERAN  T.  ALLBN. 

Public  Lands.— Acts  of  Congress  (1855  and  1857)  do  not  preclude  ac- 
[uisition  of  United  States  homestead  right  to  lands  claimed  as  swamp, 
kot  reported  to  the  commissioner  of  the  general  landoffioe,  p.  646. 

Affirmed  in  Keeran  v.  Griffith,  34  Oal.  584. 

If  land  subject  to  overflow  could  be  suooessfully  cultivated  with  staple 
rope,  it  is  not  swamp  and  overflowed   within  the  meaning  of   the  . 
tatute,  p.  647. 

Approved  in  Wright  v.  Carpenter,  47  OaL  437  ;  Thompson  t.  Thornton, 
0  CaL  146;  Tubbs  v.  Wilhoit,  73  Oal.  67  j  and  American  Emigrant  Co. 
\  Machine  Works,  83  Iowa,  616.  Cited  in  Fr^ericks  v.  Zumwalt,  134 
JaL  47,  noted  under  Robinson  v.  Forrest,  20  Cal.  324;  McCord  v.  Slavin, 
43  CaL  320,  construing  act  relating  to  swamp  land  reclamation  (Stats. 
893,  p.  341). 

Same. — ^Evidence  that  crops  are  raised  on  land  in  the  neighborhood 
dmilarly  situated  is  competent,  p.  548. 
Approved  in  Keeran  v.  Griffith,  34  Cal.  686. 

»  Cal.  540-567.  WETHERBBB  ▼.  CARROLL. 

AppeaL— On  appeal  from  a  judgment,  without  a  statement,  nothing 
belongs  to  the  record  except  the  judgment-roll,  and  no  questions  aria- 
ing  outside  the  roll  can  be  considered,  p.  553. 

Cited  as  authority  in  Fredericks  v.  Davis,  6  Mont.  459,  holding  that 
the  judgment-roll  may  contain  all  that  is  necessary.  So  in  Kleinschmidt 
V.  McAndrews,  4  Mont.  30;  and  so,  to  same  effect,  in  Williams  v,  Rice^ 
13  Nev.  235;  Everett  v.  Buchanan,  2  Dak.  Ter.  254;  and  Gregg  v.  Gro««! 
beck,  11  Utah,  322. 

Same.— Exceptions  taken  and  settled  stt  the  trial  are  the  only  ex- 
ceptions or  bills  of  exceptions  known  to  the  Practice  Act,  p.  553. 

Cited  as  authority  in  Weinrich  v.  Portens,  12  Nev.  104. 

Same.— On  settlement  of  bill  of  exceptions  taken  during  the  trial, 
both  parties  have  the  same  opportunity  for  securing  its  correct  present' 
i-tion,  as  is  afforded  in  settling  a  statement,  p.  553. 
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Cited  in  Estate  of  Soott,  128  Cal.  | 
Cole  of  Ciyil  Procedure,  and  refusing 
settled  after  trial;  McKay  y.  Montana 
ing  out  the  necessity  of  notice  to  the  m 

Same. — ^Modes  of  procedure  on  appc 
554,  555. 

Approved  in  Rogers  ▼.  Parish,  35  Cs 
sequent  to  final  judgpieni;  Gates  v.  V7 
appealable  orders;  and  so  in  Graham 
same  e£fect  in  McClelland  y.  Dickensoi 
ter,  61  CaL  195;  and  Sharon  v.  Shan 
judgment-roll  on  appeal  from  an  orde 
tirely  different  from  the  judgment-roll 

Sam*. — ^A  stipulation  as  to  the  corr( 
estop  respondent  from  denying' the  su 
Approved  in  Siebe  ▼.  Machine  Woi 
.  Shaw,  114  OaL  72. 

38  CtA.  557-606.  PIMXESXON  ▼.  WOi 

Innkeeper. — ^An  inn  is  a  public  plao 
ers  who  choose  to  visit  it,  p.  506. 

Cited  in  Fay  v.  Pacific  Imp.  Co.,  9; 
200,  in  which  case  the  definition  given 
the  public  as  a  place  where  all  trans! 
oeived  and  entertained  as  guests  foi 
Am.  Dec  450,  note;  48  Am.  Dec.  420, 
27  Am.  St.  Rep.  203,  note.  So  in  SU1 
Am.  St.  Rep.  580,  designating  class 
from  an  inn. 

Same. — The  fact  that  there  is  a  i 
price  does  not  disturb  the  relationship 

Ruling  approved  in  Fay  v.  Pacific  I 
St.  Rep.  201;  Magee  v.  Pacific  Imp. 
Rep.  201;  Pullman  Palace  Car  Co.  ▼. 
St.  Rep.  329;  Hancctok  v.  Rand,  94  N 
117;  and  Jalie  v.  Cardinal,  35  Wis.  128 
point,  in  Curtis  v.  Murphy,  63  Wis.  8 
in  7  Am.  Dec.  451»  note;  62  Am.  Dec.  5 
note;  08  Am*  Dec.  562,  note;  46  Am 
St.  Rep.  569,  note. 

Same. — Innkeeper  is  liable  aa  an  ins 
mitted  to  his  care,  p.  600. 
Cited  in  Moore  v.  Development  Co., 
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266,  conceding  without  deciding,  such  to  be  the  law,  yet  holding  tluxt 
the  innkeeper  is  not  liable  to  a  boarder  for  the  loss  of  baggage  de- 
stroyed as  the  result  of  a  purely  accidental  fire.  Approved  in  dissent- 
ing opinion  in  Clancy  ▼.  Barker,  131  Fed.  172,  majority  holding  wli^ere 
six  year  old  guest  of  hotel  wandered  out  of  his  room  into  ^  roam  in 
which  bellboy  was.  amusing  himself  by  playing  the  harmonia&  And 
was  shot  by  the  bellboy,  innkeeper  not  liable;  Churchill  v.  Paeifie  Ixnp. 
Co.,  96  Cal.  492;  Dunbier  v.  Day,  12  Keb.  607;  S.  C.  41  Am.  Bep.  775.; 
and  cited,  discussing  the  ruling  stated,  in  62  Am.  Deq.  312»  npte;  69  Am. 
Dee.  226,  note;  88  Am.  Dec  400,  note;  96  Am.  Dec  331,  note;  and  18 
Am.  Rep.  132,  note. 

Same.— Innkeeper's  liability  in  respeot  to  his  guest's  mon«y  Is  not 
limited  to  such  sum  as  is  necessary  for  the  guest's  tmyeling  expenses, 
p.  600. 

Approved  in  Smith  v.  Wilson,  36  Minn.  336;  S.  C.  1  Aitt.  SIl  JUp.  6m  r 
and  cited,  to  same  effe^  in  7  Am*  Hee.  iM»  oete;  aad  41  Abl  Dec. 
771t  note. 


83  Cal.  608-620.  AHSBNS  ▼.  ADLBfi. 

Pleadinc.-^Wheie  the  oomplaint.  eUliBs  ^damagse  for  a  IhMuleDt 
sale  of  mines  to  plaintiff,  and  avers  an  offer  to  return  Hm  imd,  an 
amendment^  striking  out  su^eh  «49r,  does  not  ehspg*  ths  iffsaes  tendered 
in  the  complaint,  p.  610. 

ated  in  Matlock  t.  Reppy,  47  Arlc  IQ3,  holdii^  that  the  fravd 
through  which  the  sale  of  property  is  procured  is  not  waived  by. accept- 
ing and  holding  on  to  the  property  after  ascertaining  the  fraud. 

Title.— OfE«  to  rejbum  s  deed  does  net  rednTest  the  grantor  witk  the 
titie,  p.  619. 

Cited  as  authority  to  mling  stated  in  Johnson  v.  Burnside,  3  6.  Dak. 
233. 

as  OaL  620^1.  BBLL  ▼.  BlXia 

PaTtner8hipd--Goodwill  of  trade  is  part  of  the  partnership  property,  p. 
624.  '  , 

Eeferred  to  in  Rice  ▼.  Angell,  73  Tex.  363,  in  which  case  th«  deQ- 
nition  of  goodwill  adopted  is,  <*the  probability  that  the  old  customers 
will  resort  to  the  old  place." 

Insolvency.— Trader  is  insolvent  when  he  is  not  in  a  condition  to 
meet  his  engagements,  or  pay  Iiis  debts  in  the  usual  and  ordinary  course 
of  business,  p.  625. 

Approved  in  Sacry  v.  Lobree,  84  Oal.  49. 

Mere  fact  that  vendee  is  insolvent  will  not  render  the  sale  void,  al- 
though he  knew  himself  to  be  insolvent  at  the  time,  p.  626. 


i 


^^ 


II  1^1' 


SB' 


iJlH'' 


33  CaL  641-658  Notes  on  California 

1 
1 
Approved  in  Klopenatein  v.  Mulcahjl 
Oswego  8.  F.  T.  Lendrum,  57  leva,  581 
Stewart  t.  Emerson,  52  N.  R  316,  S.  C. 
It  may  eonflict  with  the  rule  that  a  debt 
ulently  concealing  the  intent  not  to  nayt 
60  N.  H.  451,  on  point  that  question  ofj 
dependent  on  buyer's  intent  thereat  Q 
bearing  on  the  subject,  in  33  Am.  Dec.  j 
note;  <K)  Am.  Dec.  56,  note;  and  27  Am.^i 

33  CU.  641-640.  HASPER  t.  LAMPING. 

Coatiiliiaiioe.— It  is  not  an  abuse  of  d 
contimuuioe  on  aeoount  of  absence  of  wit 
known,  and  whose  attendance  cannot  1m 
stait  tbBi^  p.  640. 

Appfoted  in  People  t^  Wade,  118  CaL  (t 
wood,  74  Am.  Dec.  141,  note,  discussing  d 
grant  or  refuse  continuance. 

Partaership. — ^InTestment  of  trust  m( 
does  aot^^ests  bcnsieisry  s  partner,  no 
ship,>M& 

Cited  in  nofts  to  l^niliams  t.  Hendrick 
eral  subject. 

Cross-examination  cannot  go  beyond 
eyidenoe  in  chief ,  but  ought  to  be  allow< 
p.  648. 

Apprbred  in  People  ▼.  Lss  Ah  Chuck, 
of  witness  for  prosecution  allowed,  for  p 
to  the  accused;  so  in  .Watrous  nr.  Ounnii 
where  a  witness,  on  his  examination  in 
versation  had  by  him  at  a  certain  time 
tion  is  admissible  in  evidence  on  croas- 
effect,  in  People  y.  Ebanks,  117  CaL  66C 
136;  and  State  t.  Henderson,  20  W.  \ 
Utah,  372,  applying  rule  in  action  fo 
on  exeention. 

33  CaL  650-658.  WSNDT  t.  ROSS. 

Pleading. — Objection  for  nonjoinder  of 
pearing  upon  face  of  complaint  must  be 
is  waived,  p.  656. 

Cited  as  authority,  holding  that  d«fe( 
terest  with  plaintiff  in  the  contract,  or  o 
be  pleaded,  in  Williams  v.  Southern  Pac. 


rj  Notes  on  CUifomin  R^ porta.  ^  (^^  658-67S 

'lyment.— Where  money  Is  paid  generally    TKx>on  an  aecount,  the  ruttT. 
that  the  payment  shall  be  applied   to  ila^   charges  in  the  ordsr  dt 
le  in  which  they  are  made,  p.  667. 
ipproved  in  Goetz  v.  Piel,  26  Mo.  App.  ^%   and  State  t.  Hill,  47.  Nel>. . 

r.  ■      •  .,,.,.•  •    ■     .,  ,     , 

Oal.  668-668.  ABILA  V.  BtJR»»TT. 

Estate  of  Decedent— Land  of  decedent  i»    aubject  to  b*  sold  by  ikn 
ecutor  or  adibinistiaior  iHth  whicli    U>  pa»y  the  ezpenaeto  oi  adnUxa. 

(ration,  p.  665. 

ApproYed  in  Falley  ▼.  Gribling,  128  Ind.  1^4,  oonAtniiiig'  tb6  IndiAii^' 

i,tnte.  .   '  '  '; "  ^  ■•:;■.;  ^t- 

Probate  Sale.-^yinding  of  conrt  »a  to  debt«  U  concluaive  only  as  far 
the  pending  pnoqeeding,  p.  666^/  . 

Cited  in  Estate  of  Roach)  130  CaL  2U  holdliy  naehflndUig  iioi  ocm.' 

isive  upon  aettleinei^t  of  account 

CaL  669-676.  BBRNAL  t.  GLBIM.        . 

SbexUPs  Deed  on  ezeoutlon  is  Toid  if  exeeuted  pending  redemptl^ 
iriod,  p.  676. 

Cited  in  ^ooi^  y.  Martin,  38  Cal  438,  holding  deed  void  juid  re- 
smption  act  of  1861  constitutional;  HaU  ▼.  Yoell,  45  CaL  688,  Per- 
un  y.  Kupcr,  61  CfiL  332,  also  holdiiUT  such  deeds  void;  Adams  t.  Hig. 
ns,  23  Fla.  42,  but 'held  inapplicable  under  ftLeta  Stated. 

Color  of  Title  is  that  which  in  appearance  is  title,  but  which  in  real- 
y  k  no  title,  p.  676.  -  ^  .     .,  r   ,  

Approved,  i»  Armijo  ▼..  Armijo,  3  N.  M^  522,  holding  that  color  of 
itle  cannot  vest  in  jwirol.    lyeftnition  approve^  in    ^ymbur  v.  Clev^e- 
md,  9.S.  Dak.  101;  Cited  in  W\Bon  v.  Atkinson,  77  Cal.  4d3,  11  Ami  St.' 
Lep.  301, 'but  holdjng  color  of  title  gjven  by  tax  deed  void  bn  ItS' face ; 
umijo  V.  Armijb,  4  N.  Mex.  136,  on  point  that  it  canirbt  i^ast  in  parbL    ' 

3  OaL  677-678.  LASET  v.  DAVIS. 

Appeal  does  not  Ue  fromorte  made  on  motion  to  retax  floats.  Such 
rder  can  be  reviewed  only  on  an  appeal  from  the  judgment,  p.  678, 

Apinroyed-Jn.pn^acher  VvKeUy,  49  CaL  1,17.  So  in  Rader  v.  Notting. 
jun,  2  Mont  158;  and  Orr  v.  Haskell;  2  Mont  353.   Cited  in  Empire  Co. 
.  Bonanza  Co.,  67  CaL  410,  411,  holding  that  such  order,  maiie  after 
ntry  of  final  judgment,  can  be  reviewed  only  on  a  direct  appeal  there, 
rom.  Virtually  overruled  hi  Dooly  v.  Norton,  41  Gal.  441,  holding  tha.t 
uch  order,  if  made  after  the  entry  of  judgment,  is  a  special  order  mauj^ 
:fter  final  Judgment,  frcm  which  an  appeal  lies.   Approved  in  S.  C.    p 
t43,  dissenting  opinion  of  Rhodes,  C.  J.    Distinguished  in  Graaite  ^ti^ 
Notes  CftL  Rep.— 107. 
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Ifin.  Oo.  T.  Weinstein,  7  Mont.  348,  i 
adjudging  oosU  alter  a  judgment  ^ 
note. 

83  GaL  878-686.    PECK  ▼.  StHAUSS 

Snmmona.— Recital  in  judgment  1^ 
defendant  was  duly  entered  curee  H 
aprrioe  of  gnmmons,  p.  684. 

AppffovM  -in  Meredith  t.  Mining  , 
T.  Interstate  etc.  Asen.,  25  Mont.  32] 
ol  proeess  server  in  affidavit  cured 
ment;  note  to  Sanford  t.  Edward^,  0 
ject.  Distinguished  in  Heatherly  ▼. 
when  the  decree  contains  a  recital  t 
return  purports  to  set  out  the  mod< 
sufficient,  the  recital  will  not  aid  tbi 

Samew — Mere  irregularity  in  servii 
wiU  not  vitiate  the  judgment,  if  the 

Ruling  approved  in  Drake  v.  Duvei 
n  Cal.  201;  8.  C.  11  Am.  St.  Rep.  2( 
861.    Referred  to  in  20  Am.  Dec  681 

SAme.-=-Such  irregularity  can  be 
the  oourt  where  the  action  is  pending 

Approved  in  Ex  parte  Stemes,  77  < 
So,  to  same  effect,  in  Parker  v.  Dacr 

88  GaL  686-690.   OAY  t.  HAMILTON 

Mortgage.— Parol  evidence  is  adm 
Inte  on  its  face  is,  in  fact,  a  mortgag 
Affirmed  in  Jackson  v.  Lodge,  36 

87  QaL  464;  «pproyed  in  Kelley  v.  Li 
the  ruling  stated,  in  17  Am.  Dec  305 

88  (M.  690-694.  KILLST  t.  WILSO 

Notice. — ^Possession  of  land,  daimii 
eient  to  put  him  on  inquiry,  p.  603. 

Principle  affirmed  in  Pell  y.  McEIi 
44  CaL  17;  and  Tate  v.  Penaacola 
S.  C.  63  Am.  St.  Rep.  268.' 

Title — Surrender  of  deed  and  its  d 
title  in  the  grantor,  p.  693. 

Afflimed  in  Lawton  v.  Gordon,  34 
in  S.  G.  again,  87  Gal.  207;  Slaughte: 
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ing  local  aUtute,  and  holding  party  not  estopped  under  facU  stated;  12 
Am.  Dec.  688,  note. 

88   OaL   694-697.     CASBT   ▼.   PHILADELPHIA    ETC.   PETROLEUM 
COMPANY. 

Agenqr. — Corporation  may  appoint  agents   without   deed  op  lesolu- 
tion  unless  forbidden  by  charter,  p.  696. 

Cited  as  authority  in  Bergtholdt  ▼.  Porter,  114  OaL  688,  holding  that 
agency  may  be  established  by  parol;  Cited  in  Nicholson  y.  Randall  etc 
Co.,  130  CaL  539,  holding  bank  bound  by  acts  of  cashier  within  his  os- 
tensible anthority;  Carpy  v.  Dowdell,  115  Cal.  683,  holding  that  when 
a  corporation,  by  a  long  course  of  acquiescence,  holds  out  an  officer  or 
agent  as  having  authority  to  do  oertain  things,  it  cannot,  after  he  has 
acted,  repudiate  his  acts. 

Continuance.— Application  for,  is  addressed  to  the  discretion  of  the 
eonrt,  p.  697. 

Cited  in  Sterenson  ▼.  Sherwood,  74  Am.  Dee.  141,  146,  148,  note,  dis- 
edssing  subject  of  continuance  at  length. 

Account  Stated  alters  the  nature  of  the  original  indebtedness,  and 
constitutes  a  new  promise  or  undertaking,  p.  697. 

Affirmed  in  Taylor  ▼.  Castle,  42  OaL  872;  and  Hendy  ▼.  March,  76 
OaL  668.  Approved  in  St.  Louis  etc  Bottling  Co.  t.  Colorado  Nat.  Bank, 
8  Cok>.  71;  and  Bobbins  t.  Woodhall,  1  Utah,  818. 

88  OaL  608-708.   HOOD  ▼.  HAMH^TON. 

Referred  to  in  sUtement  of  facts  In  Portor  t.  FmUisbi,  U  OaL  fiioi. 
as  to  certain  f  sets  bearing  on  the  latter  case. 
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CAEL  C.  FINKLER Secretabt  to  thb  Jusxic:e^ 

•  Term  expired  with  the  year  1807. 

t  Resfjmed  December  31st.  at  the  close  of  the  year  18^7. 

t  Elected  at  the  Judicial  Election,  1867.  to  succeed  Mr.  Chief  Jnstlc©  Or^,..^ 
I  Appointed  by  the  Governor  to  fill  the  vacancy  occasioned   by    the    r^^*^*^' 
tton  of  Mr.  Justice  Shafter ;    to  hold  until  January  lit,  1870.  ^^KB'*^ 
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Sromr  B.  PRISBIE  f^  PATMOB:  FOGARTT  ««  dk 

^    WtaT  OF  A«8isTAifc«.—  If  th*  decree  In  •  foreclowre  salt  direct*  the  «a« 
of  all  tbe  mortgaged  premises,  and  forecloses  and  bars  the  equity  of  re- 
demption of  the  defendants,  and  directs  that  the  purchaser  at  the  Sher- 
iff's sale  he  let  Into  possession,  the  person  who  recelrea  the  SheHrs  deed 
*fter  a  sal^  ig  entitled  to  a  writ  of  assistance  as  against  all  the  del 
fendants  who  were  served  with  process  or  appeared  in  the  action. 
iMif.— The  aheve  rule  premiia  as  agalnat  a  defendant  who  Is  not  m«i^ 
tioned  In  the  decree  tj  namep  and  also  a»  against  sot  wheae  nam^  .1 
aot  mentioned  in  the  SherUrt  deed. 

Appbil  from  the  District  C5oupL  Seventh  Judicial  Du 

trict,  mpa  Counly. 

This  action  was  brought  against  Ellen  Fogarty  McAdaxns 
and  Peter  McAdams,  her  husband,  Catherine  F.  Barry  and 
Michael  Barry,  her  husband,  Patrick  Fogarty  and  Karv 
Fogarty,  his  wife,  Patrick  Fogarty,  administrator  of  the 
estate  of  Thomas  Fogarty,  deceased,  Joseph  B.  Thoma« 
James  Graves,  John  D.  Arthur,  and  WiUiam  W.  Arthur' 
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Frisbie  t'.  FooAi 

Argument  for  App«i 


The  complaint  averred,  that  Septer 
Fogarty,  and  Thomas  Fogarty,  tl 
mortgage  to  the  plaintiff  on  a  tract 
were  tenants  in  common  in  the  land, 
had  died,  leaving  Ellen  Fogarty  Mc^ 
and  Patrick  Fogarty,  his  heirs  at  li 
ants,  other  than  Patrick  Fogarty 
wife,  Catharine  F.  Barry  and  Mid 
and  Ellen  Fogarty  McAdams  and  I 
band,  and  Patrick  Fogarty,  admii 
said  Thomas,  had  or  claimed  to  hav 
or  incumbrance  upon  the  mortgage 
thereof,  which  had  acorued  after  tl 
gage.  The  two  Barrys  appeared  b 
the  case  in  the  decree  recited  the 
ants,  but  the  name  of  Michael  Ban 
body  of  the  decree.  The  SheriflPs 
of  an  order  of  sale  in  the  case  of  3 
against  Patrick  Fogarty  and  othi 
recited  the  sale,  etc.,  without  ag 
defendants.  Michael  Barry  and  hi 
in  possession  of  the  property.  Th< 
ited  to  them  his  Sheriff's  deed  ai 
demanded  possession  of  said  Mich 
to  deliver  possession,  applied  for  s 
Court  below  refused  to  issue  the 
appealed. 

The  other  facts  are  stated  in  thi 

Wm.  8.  Wells,  for  Appellant. 

Any  imceirtaint)r  in  the  deed^  th 
is  fully  explained  by  referenoe  to  i 
and  proceedings  in  the  casa  Wc 
resort  to  all  of  them;  as  this  Coot 
title,  we  must  do  so.  (Heyman 
Hihn  V.  Peck,  30  CaL  280.)  Supp 
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Opinion  of  tbe  Court —  SLafter,  J. 


out  all  the  recitals  in  the  decree  which  purport  to  show  how 
the  parties  were  in  Court  and  the  mode  and  manner  of  pass- 
ing it,  yet,  we  insist,  sufficient  for  its  validity  would  he  left ; 
that  even  if  irregularity  existed,  it  could  not  be  collaterally 
attacked,  but  is  conclusive  upon  the  question  of  the  existence 
of  the  mortgage  and  its  foreclosure  against  all  the  parties 
named  in  the  decree  shown  by  the  record  to  be  parties  to 
the  suit.  Hayes  v.  Shattuck,  21  CaL  61,  also  authority  as  to 
the  effect  of  a  voluntary  appearance.  We  claim,  therefore, 
that  the  decree  is  conclusive  upon  the  question  of  our  right 
to  a  writ  of  assistance,  and  that  lie  Court  erred  in  denying 
the  writ 

J.  E.  Pond,  for  Tlespondent,  argued  that  the  complaint 
indirectly  averred  t1iat  Michael  Barry  had  no  interest  in  or 
lien  on  the  mortgaged  premises,  and  that  he  was  unnecessarily 
made  a  party,  as  he  had  not  executed  the  mortgage,  and  that, 
as   he  was  not  named  in  the  decree,  the  presumption  was 
that  the  action  had  been  dismissed  as  to  him.     Se   also 
argued,  that  as  his  name  did  not  appear  in  the  Sheriff's 
deed,  his  interest  in  the  mortgaged  property  was  not  con- 
veyed by  it;  and  cited  Donahue  v.  McNvlty,  24  CaL  414; 
Montgomery  v.  Trdt,  11  CaL  191 ;  Harlan  v.  Bock^rby,  24 
Cal.  561;  and  Tevis  v.  Ellis,  26  CaL  618. 


Bj  the  Court,  Shaftbb,  J.: 

^®  plaintiffs  right  to  the  writ  of  assistance  depends  en- 
tirely ixpon  whether  the  judgment  in  the  foreclosure  suit  to 
i?7hich  Barry  and  wife  were  confessedly  parties,  <5onipreliendft 
them  ax^^  ^^^^  interests  by  its  tenns.  There  is  no  JUj^i^^rf 
tional  p^.jj^  involved,  and  non6  of  error,  affectmg  th^  judn." 
™^^*-       The  only  inquiry  is  as  to  what  the  decree  Q^^rg^     «' 

y  tbe  decree  speaking  in  rem,  "it  is  <M^«red,  adj^^ 
a^d  <i^<-Teed,  that  all  and  Angular  the  mortgaged  Pt-^^^^' 
wientiox^ej  jj^  the  complaint  in  this  cause,  and  '^^rei^^^''^ 
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Opinion  oC  tiM  Court  —  I 


described,  or  so  much  thereof  as  m 
the  amount  due  to  the  plaintiff  fo] 
and  costs  in  the  suit  and  expenses  of 
sold  separately  without  material  inj 
estedy  be  sold  at  public  auction/'  c 
ordered,  adjudged  and  decreed  that 
persons  claiming  or  to  claim  from  oi 
barred  and  foreclosed/'  etc,  Furt! 
adjudged  and  decreed  that  the  pur 
said  mortgaged  premises  at  such  sa] 
thereof,  and  that  any  of  the  parties 
be  in  possession  of  said  premises  or  a 
deliver  possession  thereof  to  said  pui 
production  of  the  Sheriffs  deed.'* 

It  will  be  seen  that  the  mortgaged 
be  sold  without  exception  or  reser\ 
wife,  as  "defendants,''  are  foreclosed 
of  redemption,  and,  as  "parties  to  ' 
hended  in  the  direction  relating  to  1 
aion. 

Order  reversed,  and  the  Court  be! 
the  writ  of  assistance  applied  for. 

Mr.  Justice  Bhodxs  expressed  no 


N.  P.  PERRrNTE  ato  JAMES  J.  'V 
MARSDEN,  WILLIAM  A.  G 
SEARLS. 

UijUNcnoir  to  BaBTCAni  Wabtb.— -As  InJniK 
the  antt  of  tli«  landlord  tLgHnat  tie  tmuu 
the  commlMlOD  of  wasto  by  tht  ranofaJ  ft 
building  erected  bj  the  tenant*  if  It  apiN 
entitled  to  the  rerertlon. 

IKJUKCTIOM     TO     BmwmAMM     RlMOVM.    09    BOX 

janctlon  wfU  not  bo  granted  at  the  aalt  o 
tenant  f ro«  remoTing^  from  tho  demlied  p 
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Statement  of  Faets. 


him,  If  It  tppe«r«  tliAt  tlie  mcwdtj  ftor  the  rent  wtll  thereby  be  merely 
Impaired  and  lessened  In  ralue.  It  mnst  appear  that  aach  eecurity  wUl 
be  left  InadeQoate  to  secure  the  rent. 

Appeal  from  the  District  Court,  Twelfth  Judicial  Dis- 
ict,  City  and  County  of  Saoi  Francisoo. 

On  the  11th  day  of  April,  1866,  the  plaintifEs  leased  to 
^bert  T.  Reynolds  imd  Lieonard  Waahburn  a  portion  of 
ne  Hundred  Vara  Lot  Nuxnber  One  Hundred  and  Thirty- 
ive,  in  the  City  of  San  Franciflco,  for  the  term  of  fifteen 
ears,  reserving  therefor  a.  monthly  rent  of  one  hundred 
Lollars  per  month  for  the  fixst  year,  and  a  monthly  rent  of 
me  hundred  and  fif ty-fiv^  dollars  for  the  fourteen  years 
■emaining.  The  lessees  co^venanted  to  pay  all  taxes  levied 
>r  assessed  on  the  premises  during  the  term.  The  lease  also 
X)ntained  the  following  covenants: 

«It  is  farther  agreed,  that  inlsase  said  lessee  fails  to  pay 
he  rent,  taxes^   charges^  or  assessments  made  on  the  land 
covered  by  thia  leaae   in  accordance  ^th  the  terms  of  this 
ease,  or  to  fulfil  any  of  the  covenants  herein  contained,  the 
^d  lessor  shall  he  at  liberty  to  re-enter  and  hold  said  prem- 
ises, with  all  ixxiprovements  thereon,  free  from  all  claims  of 
said  lessee,  or  resort  to  any  other  legal  remedy.    As  a  fur- 
ther security  for  the  payments^  in  accordance  with  the  terms 
and  provisions  of  this  lease,  the  said  party  of  the  second 
part  hereby  pledges  and  mortgages  all  improvements  placed 
upon  the  above  described  prenuses;  and  in  default,  said 
party  of  the  first  pitrt  can  re-enter  and  hold  poseesaion  of 
Bald  premises  and  improvements,  free  from  all  claims  of  the 
lessee,  and  this  lease  shall  be  thenceforth  null  and  void.     It 
is  hereby  understood  and  agreed  that  said  leasees  can,  at  the 
expiration  of  this  lease,  remore  the  improvements  placed  or 
to  be  placed  by  them  upon  the  premises  above  described; 
provided  such  removal  be  made  within  ten  days  after  the 
expiration  of  this  lease,  they  paying  rent  during  the  time  of 
making  such  removal.** 
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The  lessees  soon  after  erec 
dwelling  house,  costing  about 
large  building  intended  for  Bin 
seren  thousand  dollars.  lu 
lessees  proceeded  to  erect  anol 
the  premises,  but  the  same  '«v 
they  became  insolvent  and  aj 
insolvent  laws. 

On  the  7th  of  August,  18 
judgment  against  Beynolds  & 
dollars,  and  had  an  execution 
on  the  26th  of  October,  and  d 
the  same.  The  other  defends 
ested  with  Marsden  in  the  pure 

In  January  the  defendants  i 
the  uncompleted  building  from 
was  conmienced  to  restrain  then 

The  complaint  averred  that 
lessen  and  impair  the  security  i 
according  to  the  terms  of  said 
had  been  paid  up  to  the  time  th< 

The  answer  averred  that  " 
Marsden  are  ready  and  willinj 
become  responsible  for  the  payr 
fulfilment  of  each  and  every  o 
alleged  lease  mentioned  and  < 
behalf  of  the  lessees  therein  na 
that  the  defendant  Green  was  t 
dollars. 

The  Court,  on  the  complaint  a 
granted  a  restraining  order,  ant 
ihe  defendants  to  show  cause  wl 
should  not  be  granted.  At  the 
and  affidavits,  it  appeared  by 
Green,  which  was  uncontradicte 
the  lease  the  premises  wotild  wrc 
was  the  owner  of  the  fee. 
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The  Court  granted  the  preliminary  injunction,  and  the 
jhimilnntn  appealed  from  the  order. 

Win.  Eayes,  for  Appellants. 

The  comphtint  does  not  all^e  that  the  respondents  have 
any  reversionary  interest  in  the  property  which  formed  the 
subject  of  the  lease.  On  the  contrary,  the  uncontradicted 
affidavit  of  "William  A.  Green  shows  that  they  have  no  such 
interest  The  respondents,  therefore,  are  not  in  a  position 
to  maintaiti  their  suit  to  restrain  the  conunission  of  waste, 
and  their  application  for  an  injunction  should  have  been 
denied.  (Taylor's  Landlord  and  Tenant,  Sees.  686-688; 
Bobinson  v.  Wheeler,  25  N.  Y.  254r-257;  Peterson  v.  Clark, 
15  Johns.  206-7.)  It  is  not  alleged  that  after  the  removal  of 
the  house,  the  other  property  will  be  insufficient  to  pay  the 
rent. 


C.  E.  Parker,  for  KespondentB. 

The  real  question  in  this  case  is  this:  Can  the  plaintiffs, 
by  the  terms  of  the  lease,  rightfully  restrain  the  defendants 
from  removing  any  buildings  placed  upon  the  premises  by 
the  lessees,  after  ^e  date  of  the  lease,  on  the  ground  that 
such  removal  would  impair  the  security  provided  by  the 
covenants  of  the  lessees?  That  such  right  exists  admits  of 
no  doubt.  (Adams'  Equity,  p.  317,  note  1,  p.  477,  note  1, 
pp.  480-1,  note  2 ;  2  Eden  Inj.  p.  182-3,  note  1,  p.  185, 
note  1.) 

By  the  Court,  Sandehsow,  J.: 

So  far  as  this  may  be  considered  an  action  to  restrain  the 
commission  of  waste,  it  cannot  be  sustained  upon  the  facts 
disclosed  in  the  record.  It  is  not  only  not  averred  in  the 
complaint  that  the  plaintiffs  are*  entitled  to  the  reversion, 
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but  it  18  flhown  ij  the  uncontrac 
they  are  not     (Taylor's  Landlo: 

The  same  is  true  of  the  case 
reatraiii  the  defendants  from  i 
upon  the  gronnd  that  the  seci 
impaired  by  its  removal.  To  m 
ground,  it  is  not  sufficient  to  shi 
lessened  in  value.  It  must  appe 
quate,  which  is  not  shown  to  be 
trary.     (Buckaut  v.  Swift,  37  ( 

Let  the  injunction  be  dissolved 
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L  FRDEDLANDER  i?.  GE 

OtujirmuLL  Attack  upoh  JuDOMmr  iif 
tack  upon  a  judgment  discharging  ai 
tfabta,  whether  Imperfectly  described  o 
contracted  before  the  surrender  of  hi 
antertalned  except  as  to  the  Jurisdictic 

JOBIBDICnONAL  FACTS  IN  IKSOLTKNT  Ca 

proceedings  to  obtain  an  insolyent's 
petition  setting  forth  substantially  sxn 
tha  case  within  the  proTlaions  of  the  si 
notice  to  the  creditors. 

Appeal  from  the  District  Cour 
tricty  County  of  Contra  Costa. 

This  was  an  action  upon  a  pror 
defendant  to  the  plaintiff  on  the  2d 
one  thousand  two  hundred  and  fiftj 
pleaded  his  discharge  under  the  In£ 
was  filed  on  the  26th  day  of  Decern 
besides  the  averment  contained  in 
"  the  schedule  hereto  annexed  marke 
of  his  creditors,  as  near  as  he  can 
amount  due  to  each  creditor,  the  c 
indebtedness,  and  when  it  accrued, 
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edfitmg  judgment^  mortgage,  collateral  or  other  Becnritiea 
for  the  payment  of  any  such  debt."  Schedule  "  B  "  contained 
the  names  of  a  large  number  of  creditors,  with  the  amounts 
due  to  each,  and  the  date  when  the  debts  accrued.  The 
plaintiff  was  not  named  as  a  creditor  either  in  the  petition  or 
in  schedule  "  B-" 
The  following  was  the  order  to  creditors  to  show  cause: 

^OBDBB  TO   SHOW  0AXT8B  AND  BTAT  OF    PSOOBEDINQS. 

^'GlOBOE  P.    liOTTOKB  ^ 

\ 
^HlB   CB]£DIT0B8.  J 

"Upon  reading  and  filing  the  petition,  schedules  and  oath 
of  the  above  named  insolvent,  and  on  motion  of  J.  Franklin 
Willianos,  of  coimsel  for  said  petitioner,  it  is  ordered  that 
all  the  creditors  of  the  said  insolvent  George  P.  Loucks  he 
and  appear  before  the  Hon.  Thomas  A.  Brown  aforesaid. 
Judge  of  the  County  Court  of  the  County  of  Contra  Costa, 
in  open  Court,  at  the  Court  room  of  said  Court  in  the  said 
County  of  Contra  Costa,  on  the  fourth  day  of  February, 
A.  D.  1863,  at  ten  o'clock  a.  m.  of  that  day,  then  and  there  to 
show  cause,  if  any  they  can,  why  the  prayer  of  said  insolvent 
should  not  be  granted,  and  an  assignment  of  his  estate  be 
made,  and  he  b©  discharged  from  his  debts  and  liabilities,  in 
pursuance  of  the  statute  in  such  case  made  and  provided. 

"And  it  18  fxirther  ordered,  that  in  the  meantime  all  pro- 
ceedings against  said  insolvent  be  stayed. 

"And  it  is  fxirther  ordered,  that  the  Clerk  of  this  Court 
issue  a  notice,  calling  the  creditors  to  appear  at  the  time  and 
place  and  for  the  purposes  aforesaid,  that  such  notice  be 
published  at  least  once  a  week  for  four  successive  weeks,  in 
a  newspaper  published  in  the  county  aforesaid,  if  there  be 
one;  if  there  b«>  none,  then  in  a  newspaper  printed  nearest 
to  that  county. 

"Thomas  A.  Brown, 
"  Coimty  Judge  of  Contra  Costa  Countj. 
Indorsed:  "Filed  December  27th,  1862.'' 
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The  foUowing  was  the  notice 
^  nrsoLVXircr 

''In  the  County  Court  of  th( 
for  the  County  of  Contra  Cost^ 

"Pursuant  to  the  order  of  ti 
Judge  of  said  County  Court,  i 
the  creditors  of  the  said  insolve 
and  appear  before  the  Hon.  T 
aforesaid,  in  open  Court,  at  the 
the  County  of  Contra  Costa,  oi 
A.  D.  1863,  at  ten  o'clock  a,  m.  o 
show  cause,  if  any  they  can,  why 
should  not  be  granted,  and  an 
made,  and  he  be  discharged  fron 
pursuance  of  the  statute  in  sue 
and  in  the  meantime  all  proceed 
be  stayed.** 

The  judgment  discharged  th< 
debts  and  liabilities,  whether  ii 
described  at  all/'  There  was  m 
ings  or  to  the  discharge.  Whei 
proceedings  in  insolvency  in  evi( 
to  the  same  because  ^'  it  did  not 
the  insolvent  that  the  County  Co 
make  a  decree  discharging  the 
described  or  named  in  the  sch 
insolvent  from  debts  due  to  credi 
stated  or  mentioned  or  set  forth 
upon  the  ground  that  neither  tli 
the  notice  published  by  the  Cleri 
ing  were  sufficient  to  give  the  C< 
either  the  subject  matter  or  of  tl 
to  warrant  or  authorize  a  decree 
ing  discharging  the  insolvent  froi 
^oned  or  in  any  manner  describi 
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debts  due  to  (tteditors  not  iiluned  or  mentioned  in  the  sched- 
ule; and  ako  on  the  ground  that  lie  d^ree  of  discharge 
does  not  release  the  defendant,  or  diseharge  him  from  the 
debt  due  to  plaintiff — the  plaintiff  not  having  been  named  in 
anj  of  the  insolvency  proceedings  as  one  of  the  defendant's 
creditors ;  and  also  upon  the  ground  that  the  insolvency  pro- 
ceeding did  not  authorize  the  discharge  of  the  insolvent 
from  the  debt  due  plaintiff  on  the  promissory  note  set  forth 
in  the  complaint" 

The  Court  overruled  the  plaintiff's  objections,  and  admit- 
ted the  papers  in  evidence.  The  plaintiff  excepted.  The 
Court  gave  judgment  for  the  defendant,  and  the  plaintiff 
appealed  from  the  judgment  and  from  an  order  denying  a 
new  triaL 

Thomas  A.  Brown,  for  Appellant 

Under  Ae  statute  for  the  relief  of  insolvent  debtors,  and 
for  the  protection  of  creditors,  passed  May  4th,  1862,  an 
insolvent  debtor  tcannot  be '  dischaiiged  from  debts  due  to 
creditors  who  are  not  named  in  his  schedule,  and  whose  debt 
is  not  mentioned  in  the  insolvency  proceeding.  The  twenty- 
fourth  section  of  the  statute  as  amended  April  27th,  1860, 
(Hittell's  Laws,  Art  3,833)  provides  that  the  release  and  dis- 
charge authorized  should  not  apply  to  debts  and  liabilities 
not  mentioned  and  set  forth  in  the  schedule,  unless  the 
insolvent  shall  declare  in  his  petition  that  it  is  his  desire  to 
ie  discharged  from  all  his  debts  and  liabilities,  and  that  he^ 
lias  described  them  according  to  the  best  of  his  knowledge 
md  recollection ;  in  which  case  the  discharge  and  release 
luthorized  by  this  section  shall  embrace  all  his  debts  and 
labilities,  notwithstanding  they  may  have  been  imperfectly 
iescribed,  or  not  described  at  all. 

The  names  of  the  creditors  of  the  insolvent  must  be  stated 
if  known,  and  the  only  atatem.ent  in  this  petition  in  relatiou 
to  the  names  of  creditors  is,  that  schedule  "B  "  r»onfiins  the 
iiamea  of  his  creditors  as  near  as  he  can  now  state  ihem. 
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The  insolvent  did  not  state  in 
other  creditors  "vvho  were  imkn 
names  given  were  as  near  as 
This,  the  appellant  submits^  is 
statute. 

In  the  case  at  bar,  the  8che< 
defendant  was  ignorant  of  the 
notes.  If  the  petitioner  did  m 
owner,  that  fact  should  have  b 
The  statute  requires  a  positive  st 
the  petitioner  has  described  all 
best  of  his  knowledge  and  recol 
not  state  the  fact  in  the  form 
statement,  but,  by  way  of  recital 
it  is  his  desire  to  be  discharge 
bilities,  whether  imperfectly  de 
all,  inasmuch  as  he  has  truly  he 
ing  to  the  best  of  his  knowledge  i 

The  notice  published,  requiriuj 
vent  to  be  and  appear  before  the 
of  February,  1863,  to  show  can 
insolvent  should  not  be  granted^ 
not  confer  on  the  Court  jurisdicti 
ors  who  were  not  named  in  the  i 
matter  of  debts  not  described  thei 
ors  is  in  the  nature  of  and  takes 
other  cases,  the  mode  of  service  be 
nett  V.  His  Creditors,  22  Cal.  41. 
stated  that  the  petitioner  desired 
his  debts,  whether  described  perfe 
described  at  all,  and  the  credito 
named  or  described  in  the  schedu 
the  insolvent  intended  to  ask  for  oi 
ing  him  from  these  debts. 


Ji 
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M,  8.  Chase;  for  Bejpondent. 

"  It  is  dear  that  the  CJotirt  acqnires  its  power  to  act  by  th6 
filing  of  the  petition,  or  at  most  by  the  petition  and  notice.** 
(Brewster  v.  Ludehins,  19  OaL  171 ;  Bennett  v.  His  Credit- 
ors, 22  Cal.  42.)  The  Insolvent  Act,  neither  before  nor  since 
the  amendment  thereof,  in  1860,  in  providing  for  the  pre- 
requisites, and  declaring  the  effects  of  a  discharge,  (as  it 
does  by  the  twenty-fourth  section,)  ever  required  as  condi- 
tion precedent  or  matter  jnrisdictional,  that  the  name  of  a 
creditor  should  be  given,  or  that  the  fact  be  stated  if  his 
name  were  unknown. 

Names  of  creditors  may  have  been  purposely  omitted;  in 
such  case  they  may  base  an  opposition  to  the  discharge. 
They  may  have  been  omitted  inadvertently.  But  in  either 
case,  if  not  objected  to,  or  if  objected  to  and  not  supplied  by 
amendment,  and  yet  no  appeal  taken  <m  that  ground,  the 
decree  merges  both  omission  and  objection,  and  stands  final 
and  conclusive  between  the  parties,  unassailable  by  either, 
unless  through  bill,  by  direct  attack. 

The  Act  does  not  require  a  positive  statement  of  the  peti- 
tioner, that  it  "  is  his  desire  to  be  discharged  from  all  his 
debts  and  liabilities,"  etc.  Anything  in  the  petition  by  which 
it  shall  be  made  manifest  that  such  is  the  petitioner's  desire^ 
is  sufficient 


By  the  Court,  Shaftee,  J. : 

It  is  insisted  that  the  discharge  of  the  defendant  in  insol^ 
vency  is  null  and  void  as  to  the  plaintiff's  note,  for  the 
reason  that  the  note  was  not  described  in  the  schedule  of 
debts,  nor  was  the  plaintiff  named  as  a  creditor  therein. 
The  defendant's  proceedings  in  insolvency  were  imder  tho 
Insolvency  Act  of  1850,  as  amended  in  1860.  By  the 
amendment  to  the  twenty-fourth  section,  it  was  provided 
that,  "  the  release  and  discharge  provided  for  in  this  sectic^ 
ahaU  not  apply  to  debts  and  liabilities  not  menticmed  and  aet 
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forth  in  the  schedule,  unless  the 
petition  that  it  is  his  desire  to 
debts  and  liabilities,  and  that  h( 
ing  to  the  best  of  his  knowledg^e 
case,  the  discharge  and  release  ai: 
embrace  all  his  debts  and  liabi 
may  have  been  imperfectly  descri 
(Acts  of  1860,  p.  284.)  In  thi 
judgment  discharging  the  petiti 
whether  imperfectly  described,  oi 
•were  contracted  before  the  surrei 
inquiry  can  be  entertained,  exce] 
the  Court.  {Kohlman  v,  Wright, 
tional  facts  are,  first:  a  petition 
such  a  state  of  facts  as  will  briz 
visions  of  the  statute  and  show  ih 
to  the  relief  therein  provided  foi 
tion  of  notice  to  creditors.  (Bre 
162 ;  Bermett  v.  His  Creditors,  22 
Loucks,  in  insolvency,  in  the  parti< 
to  be  defective,  adopts  the  very  Ihe 
section,  as  amended  in  1860,  and 
a  mere  recital,  as  the  appellant's 
petitioner  "  has  described  all  hia 
knowledge  and  recollection,"  and 
schedule  *  B,'  the  names  of  his  cr 
now  state  them." 

The  order  for  the  appearance  < 
notice  and  the  publication  thereof, 
from  jurisdictional  or  other  defec 
creditors,  without  distinction,  to  ap 
the  prayer  of  the  petitioner  shoulc 
petitioner  be  dischai^ed  from  his  d 
out  exception.  The  plaintiff's  debt 
the  petition,  by  averments  eouched 
the  plaintiff,  as  such  creditor,  was  I 
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a  notice  as  compreljeiisive,  and  at  the  same  time  as  explicit, 
as  the  language  of  the  petition. 

The  questions  made  here,  relate  to  movements  within  the 
jurisdiction  rather  than  the  jurisdiction  itself,  and  if  avail- 
able anywhere  should  have  been  raised  in  the  proceeding 
itself. 

Judgment  affirmed.  , 


Mr.  Justice  Rhodes  expressed  no  opinion* 


JAMES  OLIPHANT  v.  SMITH  WHITNEY- 

■itniBiNQ  Default. —  If  a  demurrer  it  filed  wltbin  the  time  ipeclfled  la 
the  Bnmmons  to  answer,  the  Clerk  cannot  enter  the  default  of  the  de- 
fendant and  final  judgment  for  want  of  answer,  even  If  the  demurrer 
has  not  been  served  upon  the  opposite  attorney. 
JuusDicTiON  OF  CuBRK. —  l?he  Clerk  has  no  authority  to  hear   eyidence, 
em  parte  or  otherwise,   and   try   the  question   whether  a   demurrer  or 
answei   has  been  serred  upon  the  opposite  attorney,  nor  can  the  Court 
hy  a  rule  confer  that  authority  upon  him.     8och  queatlon  can  be  tried 
bif  the  Court  alone, 
B»CTioN  Onb  Hunobbo  awd  Fiftt  of  Pbacticb  Act. —  A  demurrer  Is  an 
answer  within  the  meaning  of  section  one  hundred  and  fifty  of  the  Prac- 
tice Act 
■wvica  OF  DufnxBKi  c»  Air8wiBS.r- It  to  »ot  necessary,  under  the  stet. 
ute,  to  serve  an  answer  or  demurrer  upon  the  opposite  attorney,  unlea« 
he  lives  In  the  same  county  in  which  the  action  Is  pending. 
OniriNO   Dbfadlt.— If   the  demurrer    Is   filed   with   the   Clerk   within   th« 
statutory  time,  and  the  Clerk  in  vacation  enters  a  default  and  Judgment 
upon  ea  parte  proofs  made  by  the  plaintiff  that  no  copy  of  the  demurrer 
has  been  served  upon  the  opposite  attorney,  the  default  should  be  opener 
on  defendant's  application. 

Appeax  from  the  District  Court,  Eleventh  Judicial  Dis- 
trict, Calaveras  County. 

The  defendant,  on  his  application  to  open  the  default,  intro- 
duced affidavits  stating  that  he  had  a  meritorious  defence  to 
a  part  of  the  cause  of  action  in  the  opinion  of  his  counsel 
and  that  he  employed  counsel  to  defend,  and  that  his  counael 
did  not  know  of  the  rule  of  Court  requiring  a  demurrer  to 
be  served  on  the  plaintiflf's  attorney. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 
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J.  H.  Budd,  and  L.  W.  Elite 

The  Clerky  in  entering  default 
tionsy  but  act»  merely  in  a  min 
he  confines  himself  strictly  wit! 
have  no  binding  force.  (Wilson 
Steams  v.  Aguirre,  7  Cal.  443 ;  1 
564;  Olidden  v,  Packard,  28  C 

The  Clerk,  in  entering  judgr 
officer,  and  can  only  enter  judg 
the  Court  or  the  statute,  upon  1 
record.  {Steams  v.  Aguirre,  7  ( 
land,  30  Cal.  198.) 

T.  K.  Wilson,  and  Coif  roth  & 

The  rule  of  the  Court  is  not  i 
but  simply  provides  for  carryin 
be  considered  auxiliary  to  it  I 
amended  in  1866.)  District  Coi 
rules  for  their  government,  and 
with  this  general  power.  (Hittell 
V.  Sears,  18  Cal.  635 ;  WMk  v. 
V.  McCMlan,  31  Cal.  101.) 

By  the  Court,  Sawtbb,  J.: 

Due  service  of  summons  havinj 
in  another  county  and  district,  a  < 
the  forty  days  allowed  him  to  ans^ 
had  expired,  in  vacation,  the  pla 
own,  and  his  client's  affidavit,  eho 
demurrer  had  been  served,  either  oi 
ney,  and,  thereupon,  in  pursuance 
the  Clerk,  upon  plaintiff's  ex  parl\ 
fondant's  default  and  final  judgmei 
Defendant  subsequently,   under  si 


Oct.  1867.]  Olipblutt  v.  Whititbt.  37 

Opinion  of  the  Govrt -»- Sawyer^  J. 

Practice  Act,  applied  upon,  affidavits  to  have  the  judgment 
and  default  vacated^  and  for  leave  to  answer.  The  motion 
having  been  denied,  he  appeals  from  the  order  denying  it, 
and  from  the  judgment. 

The  Clerk  clearly  had  no  jurisdiction  to  hear  the  plaintiffs 
application  for  dc^fault  and  judgment  based  upon  his  affi- 
davits. This  was  a  question  f<»  the  Court  alone.  The  Clerk 
can  render  judgment  only  in  the  precise  cases  designated  by 
the  statute.  Section  one  hundred  fifty  only  authorizes  him 
to  enter  judgment  by  default  in  an  action  for  money,  or 
damages  arising  on  a  contract,  "  if  no  answer  has  been  filed 
with  the  Clerk  of  the  Court  within  the  time  specified  in  the 
Bummons:"  Nothing  is  said  about  serving.  And  a  demurrer 
is  an  answer  within  the  meaning  of  the  provision,  otherwise 
a  default  might  be  entered  in  all  cases  where  a  demurrer 
only  has  been  served  and  filed.  Another  section,  it  is  true, 
requires  an  answer,  or  demurrer,  to  be  served  upon  the 
adverse  party,  or  his  attorney,  when  such  party  or  bis  attor- 
ney resides  in  the  same  county  in  which  the  action  is  pend- 
ing. (Section  38.)  But  the  Cleric  has  no  means  of  knowing 
what  has  been  done,  beyond  what  is  disclosed  by  his  files 
and  the  record  made  in  die  regular  course'  of  procedure,  and, 
when  an  answer  is  filed  in  due  time,  he  has  all  that  he  is 
.authorized  to  look  to  in  order  to  determine  whether  a  default 
is  due  or  not.  If  the  party  has,  in  fact,  failed  to  sei-ve  the 
answer  or  dencLurrer,  questions  will  arise  whidi  the  Legisla- 
ture have  not  seen  fit  to  intrust  to  his  determination.  He 
would  be  called  upon  to  determine  a  question  of  fact,  as  to 
the  residence  of  a  parly,  upon  evidence  outside  the  record 
and  files.  1\  might  be  a  litigated  question,  requiring  evi- 
dence pro  and  oon,  involving  the  credibility  of  witnesses,  and 
the  consideration  and  determination  of  other  incidental  quee^ 
tions  liable  to  arise  in  the  course  of  the  litigation,  lliese 
are  purely  judicial  functions,  which  only  the  Court  itself  has 
jurisdiction  to  perform.  It  would  hardly  be  claimed  that 
the  clerk  would  have  jurisdiction,  under  the  statute,  to  act 
in  such  a  case  independent  of  the  rule  of  the  Court    But  it 
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is  a  question  of  jurisdietion,  an< 
to  confer  upon  Ae  Clerk  jnrisd: 
cases  not  authorized  by  the  stat 
judgment,  therefore,  were  entei 

But,  if  we  concede  the  autho 
there  was  still  no  suflScient  showi 
in  this  instance.  Service  of  a  d< 
all  cases  required.  It  is  only  m 
party  or  his  attorney  lives  with 
action  is  pending."  (Section  3 
the  affidavits  that  either  reside 
action  was  pending.  ISTeither  the 
fore,  can  judicially  know  that 
demurrer  was  required  by  the  st 

We  are  inclined  to  think,  aL 
made,  the  motion  to  open  the 
granted. 

Judgment  and  order  reversed, 
answer  within  ten  days  after  recc 
the  remittitur  in  the  District  Oo 

Mr.  Justice  Shaftbb  expressec 


L  SOLOMON  «.  MIC] 

JiTmiSDICTXOV  OV  DXSTBICV  GOI7Sni^-<- f B  M 

th«  Dlitrlct  Coart  has  Juriadictiom  if  t 
hundred  dollars  exclusive  of  interest 
Judgment  may  be  obtained. 

IimiBDICTIOlf    OF    BUPBSltB    Couw.— The 
to  review  ail  cases  which  the  District 
no  matter  what  the  Judgment  of  the  D 

Idiic.—  S.  sued  R.  to  recover  five  hundred 
only  three  hundred  and  thirty-two  dol 
pealed  :  hOd,  that  the  amount  lued  fo 
that  amount  and  the  amount  recovered, 
this  Court. 

OuBB  OvEiiBULKD. — Dictum  la  Yotm  r.  Rei 
OTerruled. 
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obtaining  of  said  judgment,  the  d 
oo-snreties  as  aforesaid,  tendered 
anK)nnt  of  said  jiidgment  and  c 
refused  to  accept. 

"  8.  That  on  the  11th  of  Septe 
whom  Maguire  had  assigned  the 
release  of  the  attachment  in  the 
oonunenced  an  action  in  this  Coi 
one  of  the  said  sureties,  and  proc 
which  resulted  in  a  verdict  for  the 
an  appeal  was  taken  to  the  Sup 
which  Court  reversed  the  judgmei 
That  a  new  trial  was  thereupon  hi 
ment  given  for  the  defendant  Jose 
new  trial  in  said  cause  was  mad 
which  motion  is  now  pending. 

"  4.  That  John  B.  Felton,  Esq. 
sellor  in  said  cause,  appeared  in  sa 
Josephi,  and  defended  him  in  th< 
prosecuted  the  said  appeal  in  the 
service  was  rendered,  as  well  v 
Josephi,  as  also  at  the  instance  an 
Reese,  who  promised  to  pay  him  tl 
paid  the  said  Felton  for  said  servi 
dollars,  in  coin,  and  the  said  Beei 
dred  and  fifty  dollars,  in  currency, 
a  reasonable  compensation  for  the  { 
attorney  in  the  said  suit  of  Eaye^ 
five  hundred  dollars, 

"6.  That  on  the  24th  dayoi 
Hayes,  to  whom  the  aforesaid  Mag 
bond  for  the  release  of  the  attachm 
V.  Lewis,  commenced  an  action 
Court,  against  the  defendant  Rees 
recovery  of  the  whole  amount  then 
action  is  still  pending  in  said  Co 

"6-  That  on  the  3d  day  of  Febn 
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/okfi  A  FattoM^  and  Theodort 

Jn  BkShrum  ▼.  Laekman,  28 
^  Where  the  plaintiff  is  api>ella] 
the  defendant  the  jurisdiction  i 
by  the  amoimt  clawed  by  the 
amount  in  dispute  in  such  casea 
OaL  410;  VoUm  v.  Beese,  20  Ca] 
by  the  plaintiff,  from  a  judgm 
amount  in  dispute  is  the  differe: 
the  judgment  and  the  sum  daimec 
T.  fieess^  20  OaL  89.)''  This  am< 
three  hundred  dollars;  this  Cou] 
diction. 

In  regard  to  Ihe  indemnity,  the 
the  purpose  of  indemnifying  and  i 
less  against  any  loss  or  damage 
reason  of  his  having  gone  on  the 
ment.  Now,  if  this  were  a  suit  o: 
ant  to  recover  for  loss  or  dama^ 
might  urge,  provided  it  were  the  f 
had  been  shown.  But  the  pleadin 
ease.  The  money  sued  for  was 
defendants  hands  as  a  protectio] 
damage.  To  recover  it  back,  it  is 
aflfenatively,  not  only  that  no  loss 
tained,  but  that  none  will  or  can  1 
that  he  neither  has  supported,  nor 
these  propositions.  As  a  matter  o 
have  found  for  the  def endant,  inste 

By  the  Court,  Sandesson,  J.: 

I.  The  point  made  by  the  respon 
no  jurisdiction,  is  not  tenable.  In  i 
money  this  Court  has  jurisdiction, 
sive  of  interest,  amounts  to  three  hu 
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jurisdiction  in  this  Court  us  w 
(Maxfield  v,  Johnson,  30  CaL  64( 

XL  The  point  that  we  cannot  i 
the  record  does  not  contain  a  si 
the  appeal,  is  also  untenabla  T] 
judgment  roll,  and  where  such  i 
the  grounds  of  the  appeal  is  re 
26  Cal.  478.)  So  of  the  objectj 
not  contain  all  that  is  required 
forty-sixth  section  of  the  Practi< 
thing  in  the  objection  it  should 
argument,  so  that  the  appellant 
tunity  to  supply  the  missing  pa] 
But  there  is  nothing  in  the  object 
prevailed  had  it  been  made  befoi 
have  been  completely  answered  b; 
that  the  transcript  contains  all  th 
poses  of  the  appeal.  Many  of  t 
threi^  hundred  and  forty-sixth  s< 
are  frequently  of  no  use  in  this  ( 
edly  suggested  the  expediency  of 
has  been  followed  by  the  appellai 

So  of  the  point  that  the  appel 
the  findings  in  the  Court  below,  i 
not  be  reversed  for  that  reason, 
the  findings  here.  He  confines  hi 
of  law.  Hence,  the  case  is  not  w 
defective  findings,  as  stated  in  t 
tieth  section  of  the  Practice  Act 

m.  Upon  the  merits  we  are  v 
plaintiff  is  not  entitled  to  recover 
has  sued.  The  money  was  depos 
the  defendant  for  the  purpose  of 
loss  or  damage  which  he  might 
signing,  at  the  plaintiff's  reques 
was  given  for  the  release  of  the 
attached  in  Magidre  v.  Lewis,    & 
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their  liability  upon  the  nnderta] 
lent  to  payment,  or  a  release 
Josephi,  26  Cal.  640),  and  th< 
entitled  to  a  return  of  the  moi 
The  plaintiff  is  entitled  to  a  ; 
the  prayer  of  the  complaint,  an* 
instructions  to  modify  the  judg: 


ASA  T.  LAWTON  et  ala.  v. 

Fbaudulbnt    CoNVCTAirai. —  A    conveyaii 

ceired  for  the  purpose  of  defmudlz 

flood  between  the  parties  and  a«  to  a 

the  grantor. 
iDBM.-r-  Such   conveyance   Is   good   as   a; 

the  grantor,  unless  they  buy  witho 

slderatlon. 
BBDiLXTaBT   OF   DBiDb— A   redelivery   ol 

grantor,'  with  the  Intention  of  cancel 

title  In  the  grantor. 

Appsax  from  the  District  Coi 
trict,  Amador  County. 

The  facte  are  stated  in  the  opii 

Oeorge  Gadwalader,  for  Appel 

While  the  bill  contains  more  m 
sary,  it  is  not  true  that  there  is  an 
on  the  face  of  the  complaint  L 
£nd  a  set  of  defendants  ^vith  less 
plaintiffs,  with  a  stronger  claim 
Court  of  Chancery. 

Badgley  £  Tilden,  for  Eesponc 

The  plaintiffs,  who  are  subseque 
ing  to  avail  themselves  of  an  alle^ 
James  Vaughn,    and    others  of 
This  cannot  be  done.     Such  a  p 
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delivered  to  said  Banxm^  8ai< 
Beichlingy  by  deed  dated  and 
anbeequently  conveyed  to  plaim 
Beed  conveyed  to  other  partie 
from  Barron  to  Beed  from  said 
recorded  as  of  the  date  of  the  or 
eet  80  conveyed  had  vested  in  t] 
the  grantees  from  Beed  took  the 
with  knowledge  of  the  facts  be: 
that  the  said  several  deeds  fron 
grantees  of  the  latter,  be  declare 
foregoing  statement  embraces  the 
rial  allegations. 

At  the  hearing  the  Oourt  di 
want  of  equity,  and  plaintiffs  i 

Beichling  does  not  appear  to 
all  events,  he  has  not  stated  a  < 
impeach  the  conveyance  from  Bai 
of  fraud.  The  conveyance  fropi 
between  the  parties  and  all  the  w 
delivery  of  the  deed  passed  the  1 
the  grantor,  under  the  arcumetan 
conveyance,  or  revest  the  title  in  1 
woHK  31  Cal.  149;  Killey  v.  ^W 
sing  V.  KUian,  18  Cal.  498.)  Tl 
grantees,  unless  Beichling  or  his 
subsequent  purchasers,  in  good  i 
sideration,  under  the  twenty-aixtl 
coming  conveyances.  They  cann 
faith  unless  they  took  without  nc 
Beed.  (Landers  v.  Bolton,  26  0 
*man,  26  Cal.  87 ;  Colton  v.  8eave^ 
no  averment  in  the  complaint  that 
ors,  had  no  notice  of  the  oonveyai 
This  is  an  essential  averment:  for 
does  not  appear  that  they  are  hot 

For  this  reason,  if  for  no  othei 
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Tkompeon,  gave  a  paper  purpoi 
•aixl  two  quarters  and  one  one  e 
the  said  Howard's  Bonded  War 
ant  herein^  tlie  said  A.  Harpen< 
elaims  to  be  the  owner  of  said  bi 
presented  to  said  Howard's  B< 
said  goods^  to  wit:  said  casks  o: 
first^  on  the  books  of  said  ware 
Thompson^  and  afterwards,  on 
instanty  to  the  name  of  the  said  I 
farther  aver,  that  said  bonded  wc 
conductors,  now  hold  the  said  go( 
or  for  one  of  them;  that  on  tl 
instant,  and  whilst  said  goods  we 
A.  Harpending  on  the  books  < 
Warehouse,  they,  the  said  plainti: 
said  casks  of  brandy  from  said 
house,  its  owners  and  conductors^ 
the  agents  of  said  A.  Harpeudiu] 
and  they  then  and  there  refuse 
plaintiffs,  or  any  part  thereof.  A 
that  said  Harpending  and  Thomj 
is  in  the  possession  of  said  casks 
their  agents,  the  said  owners  an 
Howard's  Bonded  Warehouse. 

"  The  plaintiffs  further  aver,  thj 
said  order  from  them,  he,  the  s£ 
insolvent,  which  fact  he,  said  d< 
fraudulently  concealed  from  said  pj 
ant  Thompson  obtained  said  order 
goods  falsely  and  fraudulently,  a 
and  with  the  preconceived  intentioi 
ing  for  the  same  or  any  part  the 
were  imposed  upon  and  deceived, 
days  credit  to  said  Thompson,  fo 
value  of  said  goods,  under  a  firm  b 
was  solvent^  and  intended  to  pay 
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he,  this  defendant,  aTers  thai 
co-defendant  herein,  was  heretoi 
of  December,  1866,  and  for  a  1 
been  indebted  to  him,  this  defe: 
thousand  dollars  in  gold  ooin,  for 
bj  him  to  the  said  Thompson  at 
prior  to  the  said  7th  day  of  De 
the  said  Thompson  being  so  inde 
on  the  day  aforesaid,  sold  and  de 
and  stun  of  four  thousand  doUai 
merchandise,  the  property,  as  he 
him,  the  said  Thompson,  and  in 
ment  of  the  debt  of  the  said  The 
ant  as  aforesaid,  the  balance  of  s 
unpaid;  and  he  further  aveiB  tha 
said  complaint  is  a  part  of  the  go 
so  sold  and  delivered  to  him  by  tl 
at  the  time  of  such  sale  and  del 
said  property,  and  continued  i 
thereof  until  the  commencement  < 
avers  that  at  the  time  of  the  sale 
had  no  knowledge  of  the  circu 
said  property  had  been  obtained 
that  if  any  fraud  was  conmiittec 
obtaining  it,  he,  this  defendant,  \ 
fraud. 

''And  as  matter  of  complaint 
he,  this  defendant,  avers  that  at 
commencement  of  this  suit,  the  di 
wit:  the  said  brandy  and  chainj 
said  plaintiffs  under  and  in  pursi 
ing  for  the  claim  and  delivery  of  ] 
the  same  has  been  taken  from  hi 
to  the  said  plaintiffs,  and  that  thi 
of  the  full  value  of  one  thousand 
five  12^-100  dollars;  and  that  he 
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ooDBtitutixig  the  fraud  must'  1 
alleged.  There  is  no  differene 
ease  of  a  fraudulent  vendee  ai 
position  as  vendee  oonfltitutes 
fraud  may  be  charged  against  li 
his  position  must  be  stated  i 
terms.  As  this  is  not  done  in 
tions  of  fraud  have  no  foundal 
stands  divested  of  any  suoh  cha 
it  amounts  simply  to  an  action 
the  o^mership  of  which  is  allege 
the  other,  with  a  counter  all^ 
defendant 

But  conceding  the  allegations 
result  is  the  same.  They  are 
denial  in  order  to  prevent  then 
in  other  words,  they  are  not  all 
ficiency  of  the  complaint,  and  i 
gations  in  the  sense  of  the  statut 
as  good  without  them  as  it  is  w 
dence  would  be  admissible  under 
materiality  as  given  by  the  sta 
Bee  66.)  Nothing  more  is  requi: 
than  a  complaint  substantially  i 
in  replevin  at  common  law.  The 
are  not  necessary  to  be  stated, 
under  the  New  York  code,  (Hun 
Barb.  493),  which  is  essentially 
and  much  more  indefinite  as  to 
allegation.  It  provides  that  suci 
shall  be  taken  as  true;  but  imli 
definition  of  the  term  maierial, 
observed  by  the  Courts  in  its  ap] 
the  present,  the  matter  seems  to  I 
with  the  pleader,  who  may  state  1 
in  the  old  action  of  replevin,  or 
facta.     When  the  facts  are  allegec 
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made  in  one  ease  may  be  used  ai 
making  the  admission  in  and 
(Shafter  v.  Richarda,  14  Cal.  12 
The  intimations  thrown  out  b; 
of  law  the  record  should  not  be 
facts,  cannot  apply  to  a  case  like 
used  at  common  law,  is  unknot 
no  distress  for  rent,  and  conse 
tenant  Our  statute  abolishes  c 
and  requires  a  statement  of  the  i 
language.  This  has  been  done 
stated  just  exactly  the  ultimate 
required  to  prove.  (HaUeck  v. 
▼.  Hudson,  20  Barb.,  S.  0.,  498 


By  the  Oonrt»  Shafteb,  J.: 

This  action  is  for  the  claim 
casks  of  brandy  and  twenty-fivi 
complaint  is  not  drawn  in  the 
eases  of  replevin,  but  approxin] 
double  aspect  The  different  a 
lapped  and  jumbled  that  it  is  ( 
grounds  of  the  plaintiffs'  claim,  ( 
of  the  controversy  which  they  i 
however,  that  the  complaint  eh 
plaintiffs  are  the  owners  of  tl 
entitled  to  possess  them,  and  tl 
the  possession  of  the  defendai 
refused  to  deliver  them.  The 
title  and  the  wrongful  withhold 
are  the  property  of  the  defends 
distinct  answer,  in  the  nature  c 
than  of  a  confession  and  avoidai 
in  the  judgment  of  the  pleader, 
action.    The  plaintiffs  moved  fo 
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the  motion  was  granted,  and  the  appeal  is  from  the  judg- 
ment. 

Nothing  contained  in  the  q>ecial  defence,  it  is  to  be 
observed,  was  available  to  the  plaintiffs  on  motion  for  judg^ 
ment  on  the  pleadings  under  the  issues  raised  by  the  denials* 
nor  would  it  have  been  otherwise  had  the  entire  cause  of 
action  been  confessed  in  the  special  defence.  We  had  occa- 
sion to  consider  that  question  in  Siier  v.  Jewett,  33  Cal.  92 
and  we  held  that,  "where  there  are  several  answers,  an 
admission  made  .in  one  is  not  available  in  proof  of  issues 
raised  by  the  others."  "Whatever  doubt  may  exist  as  to  the 
true  result  of  the  pleadings  in  this  case  comes  of  the  fact 
that  the  plaintiffs  have  presented  their  case  in  two  parallel 
sets  of  allegations.  In  the  first  set  the  plaintiffs  aver  that 
the  title  to  the  goods  and  the  right  of  possession  are  in  them, 
and  that  the  property  is  wrongfully  detained  by  the  defend- 
ants; in  the  second  set,  the  particular  grounds  upon  which 
the  title  and  right  of  possession  are  claimed  to  be  in  the 
plaintiffs,  and  on  which  the  detention  of  the  goods  is  claimed 
to  be  unlawful,  are  set  forth  in  detail.  There  can  be  no 
question,  however,  that  the  more  general  statement  was  suf- 
ficient for  all  the  purposes  of  pleading,  nor  that  a  denial  of 
it  put  the  plaintiffs  upon  their  proof  as  a  prerequisite  to 
judgment.  The  second  or  detailed  statement  was  but  the 
first  in  minute  analysis.  But  facts  are  not  to  be,  or  at  least 
need  not  be,  separated  entirely  from  the  laws  by  the  pleader; 
nor  could  they  be  without  great  and  most  damaging  pro- 
lixity. In  this,  as  well  as  in  most  things,  theory  and  practice 
are  compelled  to  meet  each  other  half  way  for  the  sake  of 
attainable  good.  The  last  analysis  between  fact  and  law  is 
usually  made  by  the  Judge  at  the  trial.  The  allegations  of 
the  second  st^iement  may  be  admitted  to  be  issuable;  but  so 
are  the  larg^  allegations  of  the  first,  which  comprehend 
them.  The  defendants  were  at  liberty  to  reply  to  either  set, 
but  it  was  not  necessary  for  thera  to  reply  to  both,  in  order 
fto  shield  themselves  against  a  judgment  on  the  pleadings. 

The  judgment  must  be  reversed,  and  we  deem  it  proper 
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under  the  circumstances  to  awi 
preparatory  to  sucli  new  trial, 
ti-ffs  to  amend  their  complain 
controverted,  whether  of  law  ( 
proper  certainly  and  distinctn( 
Judgment  reversed  and  nei 
Mr.  Justice  Rhobxs  express 


D.  D,  MATNARD  v.  FIREIM 
COMP 

LUBILITT    OF    COBPOXATION    FOR    ACTI 

of  a  eorpontloii  are  Its  chosen  re] 
ration,  to  all  purposes  of  dealing 
•cope  of  the  objects  and  purpow 
does.  If  they  do  an  Injury  to  i 
In  Its  commission  a  mallclons  In 
bf  imputation,  to  be  guilty  of  th 
Indlyldual  would  be  In  such  case 

DlBBCTOBS  OF   CORPORATIONS. The 

•  corporation  is  deemed  to  be  the  i 
and  what  they  do  as  the  repress 
ration  itself  Is  deemed  to  do ;  an^ 
of  the  Directors  when  a  material 
the  corporation. 

LlBBL  —  LlABILITT     OF     CORPORATIONS 

the  capacity  to  compose  and  pnbt 
done,  becomes  liable  to  an  action 
cernlng  whom  the  words  are  coi 

ICalicb. —  Malice,  in  its  legal  sense 
tlonally,  without  just  cause  or  e: 

LuBiLiTT  OF  Corporation  for  Act 
liable  for  acts  done  by  its  agent 
the  course  of  its  business  and  th 
responsible  therefor,  as  an  Indh 
cumstancea 

LlABILITT  for  Acts  of  Third  Pbbi 
must  suffer  loss  by  the  act  of  a  1 
third  person  to  do  such  act  Bh 
occasioned  by  its  commission. 

LtBBL  BT  Words  not  per  se  Libbloi 
words  complained  of  are  not  per 
and  understood  them  to  mean,  a 
by  those  to  whom  they  were  pi 
arerment  in  pleading  and   proof 

*  Bee  same  case  on  rehearing.  47  C 
B4 :  Nidever  t.  Hall,  67  Cat.  S8.     Sac 
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tendid  and  nnderitood  by  tb«  defendant  and  onderatood  by  those  to  wbdm 
the  words  were  published,  was  libelous,  the  words  are  actionable. 

Iran. —  Where,  In  such  a  case,  a  complaint  only  averred  a  libelous  Intent 
and  meaning,  on  the  part  of  the  defendant,  in  tlie  composing  and  pob- 
Ushlng  of  the  words,  without  aTerring  that  they  were  so  understood  by 
those  to  whom  they  were  published :  held,  that  a  demurrer  to  the  com- 
plaint, on  the  ground  that  the  written  and  publlabed  words  set  forth  do 
not  constitute  a  libel,  was  properly  snatained. 

PuuDiMO  AiiD  Pboof. —  The  rule  is»  that  tbe  aUegatlons  and  proofs  must 
correspond,  and  a  consequence  of  the  mle  Is  another,  which  is,  that  eri- 
dence  of  a  fact  essential  to  the  support  of  tho  action  cannot  be  heard 
iinle«  It  be  aT«rred  In  the  complaint. 

Appeal  from  the  District  Court,  Fifteenth  Jndicial  Dis- 
trict, City  and  Connty  of  San  Francisoo. 

The  plaintiff  appealed,  and  aasigued  that  the  Court  below 
erred  in  sustaining  the  demurrer  upon  the  second  ground 
stated.  The  defendant  appealed,  and  assigned  that  the  Court 
below  erred  in  overruling  the  demurrer  upon  the  first  ground 
stated. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 


B.  Cook,  for  Plaintiff. 

The  demurrer  admits  that  the  defendant  did  maliciously 
publish  as  alleged,  and  that  it  intended  by  the  publication  to 
say  that  the  plaintiff  was  dishonest.    If  a  libel  may  be  taken 
in  a  double  sense,  the  innuendo  is  used  to  attach  such  mean- 
ing to  it  as  the  plaintiff  claims  was  intended,  or  may  thirk 
necessary  to  make  them  actionable.     (Gosling  v.  Morgan,  32 
Penn.  State  K.  273 ;  Beardsley  ▼.  Tappin,  1  Blatch.  C.  C. 
688;  HaneoeJc  v.  Stevens,  11  Humph.,  Tenn.,  507 ;  Rogers  v. 
McNamara,  25  Eng.  L.  &  E.  248.)     If  the  words  are  equiv- 
ocal, then  the  jury  are  to  say  from  all  the  evidence  what 
was  intended.   (Snyder  v.  Andrews,  6  Barb.  43  ;  8  Blackford, 
155.)    There  is  no  doubt  but  that  any  business  man  enga^ 
in  the  same  kind  of  business  the  defendant  was  engaged  in, 
having  such  a  letter  sent  to  him,  would  at  once  say  that  the 
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object  of  the  letter  was  to  pis 
employing  the  subject  of  the  co 
or  cnBtomary  when  a  person  is 
employment  for  the  employer 
he  has  discharged  such  person 
Bons  \. "  but  he  usually  waits  ui 
Again,  if  a  Court  decide  up( 
privileged,  the  plaintiff  is  ent 
the  jury,  that  they  may  say  v 
express  malice.  (Oilpin  v.  F 
Cook  y.  Wilde,  30  Eng.  L.  & 
When  words  do  not  in  terms 
innuendo  it  was  stated  the  def  e: 
what  was  intended  and  how  t 
shaU  V.  Ounter,  6  Rich.  419 ;  1 
ft  McCord,  592.  See,  also,  1  ! 
106,  390,  893.)  The  action 
{Philadelphia^  Wilmington  a 
pany  y.  Quigley,  21  How.  20S 

Patterson,  Wallace  dk  Stowi 

The  defendant,  a  corporatic 
for  the  transaction  of  an  insi 
libel ;  and  we  maintain  a  corp 
action.  It  was  laid  down  in  J 
813,  that  every  person  convici 
triver,  procurer,  or  publisher 
tion  with  certain  defined  p< 
implied  power,  justly  be  said 
a  libel?  If  a  corporation  i 
damages  for  the  publication 
(under  1,520  Hittell,)  punish; 
not  be.  (State  v.  Oreat  Wori 
24  Me.  566.)  Malice  is  the  ( 
can  all  the  stockholders  be  ac 
of  publication,  or  composition 
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A  caroftil  examinatioil  of  all  the  adjudged  cases  will  lead 
to  the  conclusion,  that  whenever  a  corporation  has  been  held 
answerable  for  a  tart,  it  was  for  acts  committed  which  were 
authorized  by  its  charter  expressly,  or  by  necessary  implica- 
tion;  or  because  of  the  omission  of  some  duty  required  by 
law.  Hence  such  acts  or  omissions  could  be  authorized  by 
a  corporate  vote.  But  on  what  legal  foundation  would  a 
corporate  vote  rest,  directing  the  President  or  Secretary  to 
commit  a  robbery,  arson,  murder,  or  to  compose 
and  circulate  a  libel  ?  {Lyman  v.  The  White  B.  B.  Co.,  2 
Aiken,  Vt.) 

A  corporation  authorized  to  transact  an  insurance  busi- 
ness has  no  express  or  implied  power  to  pvbUsh  a  libel. 
(Waldo  V.  Chicago,  etc.,  B.  B,  Co,  et  al.,  14  Wis.  581 ;  Cage 
V.  The  Newmarket  B.  Co.,  14  Eng.  Law  and  Eq.,  57 ;  BaJti- ' 
more  and  Ohio  B.  B.  Co.  v.  City  of  Wheeling,  13  Grattan, 
75 ;  Clark  v.  Farrington,  11  Wis.  323 ;  6  Wis.  323 ;  3  Jones' 
Eq.  183.)  The  foregoing  citations  are  not  claimed  to  be  pre- 
^cisely  in  point,  any  further  than  as  maintaining,  under  a 
great  variety  of  circumstances,  that  a  corporation  cannot,  by 
a  vote  of  the  Directors  or  a  majority  of  the  stockholders,  do 
any  act  or  make  any  contract  not  expressly  authorized  by  the 
charter,  or  necessarily  implied,  for  the  purpose  of  carrying  on 
its  business. 

If  an  officer  or  officers  of  a  corporation  should  compose 
*nd  cause  the  publication  of  a  libel,  the  act  would  be  a  tort, 
a  wilful  and  malicious  act,  not  within  the  scope  of  their 
delegated  authority,  and  the  principal,  the  corporation,  would 
iiot  be  liable  for  it.  (McManus  v.  Cricket,  1  East,  106; 
Wright  V.  Wilcox,  .19  Wend.  34S ;  Vanderbilt  v.  Bichmond 
Turnpike  Co.,  2  Coms.  479,  482.  See,  also.  Van  Wick  v. 
^spinwall,  17  IjJ.  Y.  192;  Childs  v.  Bank  of  Missouri,  2 
Bennett,  17  Miss. ;  McLannan  v.  Cumberland  Bank,  24  Me. ; 
State  V.  Great  Works  Mill  and  Mining  Co.,  20  Me.  43.) 
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The  plaintiff  saes  the  defe 
posing,  writing,  entering  npd 
and  c(xiceming  the  plaintiff, 
the  time  been  in  the  defenda] 
words:  ^  This  company,  for  | 
resolved  to  dismiss  D.  D.  Ms 
plaintiff  alleged  these  words  i 
eions  and  defamatory  libel,  wi 
and  maliciously,  by  which  th< 
understood  and  believed  that 
because  of  didionesty,  want  < 
*  form  the  duties  in  which  he  1 
was  wholly  unfit  and  unwortl 

The  defendant  demurred  tc 
First —  That  an  action  of  lib 
a  corporation  aggregate.  Se 
published  words  set  forth  do  i 

The  Court  decided  again 
ground  stated,  but  sustained 
thereupon  judgment  final  was 

I.  That  a  corporation  aggri 
a  libel  and  by  reason  thereof 
damages  by  the  person  of  ai 
were  composed  and  publishe 
Philadelphia^  Wilmington  an 
V.  Quigley,  21  How.,  U.  S. 
the  possible  existence  of  a  e 
first,  that  such  corporation  is 
of  malice,  which  is  an  essent 
ond,  that  a  libel  composed  a 
and  representative  agents  of 
act  vUra  vires,  and,  therefore, 
against  the  corporation.  Th< 
judgment  of  the  Court  of  C 
The  Southeastern  Railway  C< 
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which  it  was  held  that  an  action  for  a  libel  published  of  and 
concerning  the  plaintiff,  by  order  of  the  defendants,  would 
lie.  The  Court  seemed  to  yield  reluctantly  to  the  andiorities 
which  hold  that  in  an  action  for  defamation  malice  must  be 
alleged,  but  yielding  to  the  doctrine,  said,  ''this  allegation 
may  be  proved  by  showing  that  the  publication  of  a  libel 
took  place  by  order  of  the  defendants,  and  was  therefore 
wrongful,  although  the  defendants  had  no  ill  will  to  the 
plaintiffs,  and  did  not  mean  to  injure  them«"  In  this  in- 
stance, the  motive,  which  is,  upon  principle  and  authority,  an 
essential  ingredient  of  the  wrong,  was  held  to  be  established 
by  legal  intendment,  or  in  other  words,  was  implied  from  the 
circumstance  of  the  publication,  without  just  cause  or  ex- 
cuse, of  the  defamatory  matter.  In  Bromage  v.  Prosser,  4 
B.  &  0.  247,  Mr.  Justice  Bayley,  in  discussing  the  proof  of 
malice  necessary  to  support  an  action  of  slander,  said :  "  Mal- 
ice, in  common  acceptation,  means  ill  will  against  a  person, 
but  in  its  l^al  sense  it  means  a  wrongful  act,  done  inten- 
tionally, wiAout  just  cause  or  excuse."  The  objection  to 
maintaining  an  action  for  libel  against  a  corporation  rests 
upon  the  ground  that  a  corporation  is  an  artificial  creation, 
without  a  soul  or  animate  body  or  moral  sense,  and  conse- 
quently incapable  of  the  emotions  of  love  and  hate;  and 
hence  it  was  very  uniformly  held,  until  a  recent  period^ 
that  an  action  for  a  wropq;,  in  the  constitution  of  which  mal- 
ice is  an  essential  element,  could  not  be  maintained  against  a 
corporation  aggregate  as  such. 

In  Ooodspeed  v.  The  East  Haddam  Bank,  22  Conn.  580, 
an  action  on  the  case  for  a  malicious  prosecution  was  held  to 
lie  against  the  defendant,  a  corporation.  No  principle  of  law 
is  better  settled  than  that  malice  is  an  essential  ingredient  in 
an  action  for  malicious  prosecution,  which  must,  to  sustaiii 
the  action,  be  established  by  some  mode  sanctioned  by  the 
law  on  the  subject  In  the  case  here  cited  the  defendant 
claimed  that  the  remedy  for  the  injury  should  be  sought 
against  the  Directors  of  the  bank,  or  the  individuals,  who- 
«^r  they  might  hlive  been,  by  whose  agency  the  maliciouj 
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action  was  prosecuted,  and  not 
it  was  argued  that  a  corporatioi 
not  entertain  malice,  and  that 
from  the  relation  of  the  Direc 
poration;  that  the  action  alle 
cause  and  malicious,  was  authoi 
And  it  was  further  argued  ths 
tion  are  its  agents,  deriving  tl 
and.  that  for  a  willful  and  m 
excess  of  their  powers  thus  d 
not  be  rendered  liable.  In  di& 
the  Court  say  that  in  all  the  c 
that  corporations  may  be  sul 
torts,  the  acts  charged  as  sue 
constituted  authorities,  either 
ants  employed  by  them;  an 
between  the  character  of  agen 
Directors  of  corporate  bodiei 
but  really  the  controlling  p< 
representatives  acting  and  sta 
ested  parties — the  mind  an< 
corporate,  constituting  its  thi: 
cites  the  opinion  of  the  Coi 
Bank,  2  Met  163,  as  expressi 
the  character  and  powers  of  I 
ease  here  referred  to,  the  Coi 
say :  "  By  the  laws  of  these 
so  general  and  uniform  as  t 
law  of  the  lai?d,  they  have  t 
active  management  of  all  the 
stitute,  to  all  purposes  of  deal 
We  think  they  do  not  exerci 
sense  to  which  the  rule  appli 
In  Merrill  v.  The  Tariff  Ma: 
384,  the  Court  held  the  def  e 
to  be  liable  in  exemplary 
alleged  malicious  injury,  an< 
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that  a  corporation  can  have  motives  and  intentions  and  can 
manifest  them  in  the  management  and  conduct  of  its  busi- 


ness. 


The  Directors  or  dominant  body  of  the  corporation  is 
deemed  to  be  the  mind  and  soul  of  the  corporate  entity,  and 
what  they  may  do  as  the  representative  of  the  corporation 
the  corporation  itself  must  be  deemed  to  do,  and  the  motives 
and  intentions  of  the  Directors,  manifested  when  a  material 
fact  in  issue,  are  to  be  imputed  to  the  corporation  itself. 

In  Oood^peed  v.  The  East  Haddam  Bank,  the  Court  say : 
"  The  objection  to  the  remedy  of  the  plaintiflF  against  the 
bank,  in  its  corporate  capacity,  is  not  so  much  that  as  a  cor- 
poration it  cannot  be  made  responsible  for  torts  committed 
by  its  Directors,  as  that  it  cannot  be  subjected  for  that 
species  of  tort  which  essentially  consists  in  motive  and  inten- 
tion. The  claim  is,  that  as  a  corporation  is  ideal  only,  it 
cannot  act  from  malice,  and  therefore  cannot  commence  and 
prosecute  a  malicious  or  vexatious  suit.  This  syllogism  or 
reasoning  might  have  been  very  satisfactory  to  the  school- 
men of  former  days;  more  so,  we  think,  than  to  the  jurist 
who  seeks  to  discover  a  reasonable  and  appropriate  remedy 
for  every  wrong.  To  say  that  a  corporation  cannot  have 
motives  and  act  from  motives  is  to  deny  the  evidence  of  our 
senses  when  we  see  them  thus  acting  and  effecting  thereby 
results  of  the  greatest  importance  every  day.  And  if  they 
can  have  any  motive,  they  can  have  a  bad  one;  they  can 
intend  to  do  evil  as  well  as  good.  If  the  act  done  is  a  cor- 
porate one,  so  must  the  motive  and  intention  be."  (22  Conn. 
542.)  In  exposition  of  this  doctrine  the  Court,  in  the  same 
opinion,  say:  "  We  do  not  know  that  it  has  ever  been  ad- 
judged that  a  corporation  is  civilly  liable  for  a  libeL  But 
among  the  great  variety  and  objects  of  these  institutions  it 
is  probable  that  the  newspaper  press  has  come  in  for  its 
share  of  the  privileges  supposed  to  be  enjoyed  under  corpo- 
rate powers.  Proof  of  the  falsehood  of  slanderous  charges 
is  evidence  of  malice,  and  which  must,  as  in  this  case,  be 
proved.     But  would  it  be  endured  that  an  association  inoor- 
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porated  for  the  purpose  sugg 
the  character  and  break  do 
the  good  and  virtuouB,  and  i 
by  a  resort  to  inaolvent  an< 
for  no  better  reason  than  thj 
Bomething,  of  which  malia 
icated?" 

The  Supreme  Court  of  ] 

The  Daily  Post  Company  v 

for  the  publication  of  a  news 

in  its  paper.     (7  Am.  Law  ] 

The  claim  for  immunity  1 

ing  bodies  corporate,  is  thi 

entities  which  can  only  be  c 

existing  in  abstract  contempl 

entities,  they  are  utterly  inc 

without  the  power  to  will  g 

that  a  corporation  in  its  na 

only,  it  must  be  admitted  thi 

is  always  to  be  recognized  tl 

of  human  intelligence,  which 

its  purposes  are  carried  into 

It  is  argued  that  a  corpora 

and  privileges,  and  no  implie 

the  nature  of  that  complained 

such  wrong  by  the  represei 

politic  and  corporate  is  not 

and  purposes  of  the  corpon 

holders,  who  may  have  had  no 

no  immediate  agency  in  the  ] 

should  not  be  required  to  res] 

done  by  the  Directors.     This 

imate  consequence  would  resti 

poration  for  all  wrongs  whi^ 

officers,  agents  and  servants: 

poses  of  a  corporation,  aacert 

its  being,  do  not  embrace  the 


^ 


Oct  1867.]  "HUtbulrd  v.  F.  P.  iNsuaA^OB  Oo. 


«7 


Opinion  of  the  Ooart— Comu.  C  J, 


ting  tortB.  But  the  cases  are  numerotis  showing  that  for 
acts  done  by  the  agents  of  a  ooTporation,  in  delicto,  as  well 
as  m  contractu,  in  the  ootirse  of  its  business,  and  in  their 
employment^  the  corporation  is  responsible,  as  an  individual 
is  responsible  under  similar  circumstances.  (21  How.  210.) 
It  may  seem  severe  to  impose  upon  innocent  stockholders 
damages  for  the  tortious  acts  of  the  Directors  of  the  cor- 
poration, when  it  must  be  conceded  that  such  acts  are  in 
excess  of  their  authority;  but  it  is  no  more  so  in  fact  than 
to  render  any  other  principal  liable  for  the  wrongs  of  his 
agent  committed  while  in  the  exercise  of  his  employment. 
It  should  be  remembered  that  the  stockholders  select  from 
their  number  the  Directors,  and  intrust  to  their  management 
the  business  of  the  corporation,  and  consequently  assume 
the  risk  of  loss  from  their  misconduct;  and  it  should  also  be 
remembered  that  it  is  a  rule  of  law  that  if  one  of  two  inno- 
cent persons  must  suffer  loss  by  the  act  of  a  third,  he  who 
pnt  it  in  the  power  of  the  third  person  to  do  such  act  should 
be  compelled  to  sustain  the  loss  occasioned  by  its  commission. 
•The  Directors  are  the  chosen  representatives  of  the  corpora- 
tion, and  constitute,  as  already  observed,  to  all  purposes  of 
dealing  with  others,  the  corporation.  What  they  do  within 
the  scopte  of  the  objects  and  purposes  of  the  corporation, 
the  corporation  does.  If  they  do  an  injury  to  another,  even 
though  it  necessarily  involves  in  its  commission  a  malicioua 
intent,  the  corporation  must  be  deemed  by  imputation  to  be 
guilty  of  the  wrong,  and  answerable  for  it,  as  an  individual 
would  be  in  such  case. 

II.  The  plaintiff  alleged  in  his  complaint  that  he  had  the 
character  of  an  honest  and  upright  dtzen,  and  had  acquired 
the  reputation  of  possessing  excellent  business  qualifications 
as  solicitor  and  agent  for  insurance  companies,  and  was 
employed  by  the  defendant  in  that  business  from  early  in 
March,  1865,  until  the  latter  part  of  August,  1866,  when  he 
was  discharged  from  the  defendant's  service.  He  further 
tlleged  that  he  did  his  duty  faithfully  while  in  the  defend- 
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ant's  service,  and  was  discharged 
pure  malice  on  the  part  of  the  d( 
pose  of  injuring  his  character  an 
employment  in  any  other  insuran 
averred  that  the  defendant,  well 
was  discharged  by  it  without  any 
but  contriving  and  wickedly  an 
injure  the  plaintiff  in  his  good  n 
such  insurance  agent  and  solicitoi 
panies  from  employing  him,  and 
was  not  fit  to  be  employed,  and  t 
and  believed,  "  did  falsely,  wro: 
ciously  compose,  write  and  publii 
of  the  defendant  a  certain  false 
defamatory  libel,  in  writing  of  ai 
tiff  as  such  agent  and  solicitor  i 
fay:  'This  company  [the  defend 
sufficient  reasons  has  resolved  to 
plaintiff  meaning]  from  its  sei 
averred  that  the  defendant  th< 
have  it  understood  and  believec 
missed  because  of  dishonesty,  v 
to  discharge  and  perform  the 
solicitor,  and  was  wholly  unfit  a 
The  plaintiff  further  avers  thi 
and  distributed  by  the  def enda 
ances  and  to  certain  insurance 
County  of  San  Francisco,  and  t 
officers  of  such  companies,  an 
damage  in  the  sum  of  fifty  th 
demanded  judgment. 

It  is  not  pretended  that  the  t 
are  so  per  se,  for  in  themselves 
anything  of  a  defamatory  char 
What  the  defendant  intended  t 
and  what  they  were  understooc 
published  to  mean,  may  be   a 
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and  proof  upon  the  trial,  if  a  trial  be  had.     The  averment 
in  the  complaint  ia  that  the  defendant  meant  and  wished  to 
have  it  imderstood  and  believed  by  the  language  of  the  reso- 
lution that  the  plaintifE  was  dismissed   by  the  defendant 
because  of  dishonesty  and  want  of  ability  to  discharge  and 
perform  the  duties  of  his  oecapation,  and  that  he  was  wholly 
ttnfit  and  unworthy  of  employment;  and  further,  that  to 
consummate  the  wrong  intended,  the  defendant  caused  the 
resolution  to  be  published  amongst  the  plaintiff's  acquaint- 
ances, and  oonamunicated  the  same  to  the  insurance  com- 
panies named  in  the  complaint.     This  may  be  sufficient  to 
show  what  the  defendant  meant  by  the  language  used  and 
published,  but  this  alone  is  not  enough.     How  the  resolution 
was  imderstood  by  those  who  read  it,  other  than  those  who 
composed  and  published  it,  the  complaint  does  not  state. 
The  plaintiff's  acquaintances  and  the  officers  of  the  insurance 
companies  amongst  whom  the  resolution  was  circulated,  if 
they  read  it,  may  not  have  understood  it  as  importing  any- 
thing to  the  discredit  of  the  plaintiff.     It  is  admissible  in 
actions  of  slander  and  libel,  to  aver  and  prove  that  words 
alleged    to   be   defamatory,    and   which   have   a  covert   or 
ambiguous  meaning  were  intended  and  used  with  the  object 
of  defaming  and  were  understood  in  a  particular  defamatory 
sense  by  those  who  heard  them  or  read  them,  as  the  case 
might  be.    In  Woolnoth  v.  Meadows,  6  East,  463,  which  was 
an  action  of  slander,  the  words  were  of  doubtful  import,  and 
the  declaration,   after  the  usual   introductory  matter  and 
setting  forth  of  the  words,  contained  an  express  averment 
that  they  were  uttered  and  published  by  the  defendant  with 
intent  and  meaning  to  convey,  and  that  the  same  were  by 
the  persons  in  whose  presence  they  were  uttered  and  pub- 
lished, understood  and  believed  to  convey,  a  charge  of  the 
particular  crime  mentioned  m  the  declaration.    Lord  Ellen- 
borough,  Chief  Justice,  in  his  opinion,  speaking  of  Uie  aver- 
ment, said:    ''Upon  a  count  so  framed  the  plaintiff  must 
have  gone  into  other  proof  than  the  mere  speaking  of  the 
words;  and  he  must  have  not  only  shown  that  the  defend- 
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anf  d  meaning  was  to  impute  a  ( 
plaintiff,  but  that  the  worda  \ 
hearers.*' 

The  complaint  does  not  aver  it 
with  the  resolution  or  a  copy  of : 
they  nnderstood  it  to  impute  to  1 
or  business  capacity*  The  rule 
proofs  must  correspond,  and  tb 
another,  which  is,  that  evidence 
to  the  support  of  the  action  can 
plaint  or  other  proper  pleading 
essential  matter  or  fact.  Upo: 
pleading  what  was  intended  b 
and  in  what  dense  they  were  i 
they  were  published,  we  may, 
refer  to  Goodrich  v.  WoolcoU,  8 
mumsee,  16  Wend.  284;  Qihso 
'Dexter  y.  Tdber,  12  John.  239 ; 
275.  All  these  authorities  bef 
tions  considered,  and  may  be 
are  interested  in  mastering  tl 

We  are  of  the  opinion  the  de 
and  that  llie  judgment  ahoulc 

Judgment  affirmed. 

Mr.  Justice  Shaftbb,  bein 

ftot  participate  in  the  decisio 

Hr.  Justice  Sandbbson  e 


F.  T.  BURKE  V.  W. 


■riDBirca  nr  Actiok  to  bbco'v 
recover  a  reward  which  had  be«n 
and  conyletion  of  the  person  gn\ 
Tiction  of  a  person  for  the  robb 
conyletion,  bat  not  admissible  1 
the  robber. 

LlABILITT    FOB    RBWABD    OFFEREID. 
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and  eonrletlon  of  a  robber,  and  an  arrest  la  made  and  conviction  bad, 
and  tbe  reward  paid,  and  It  tnmi  out  that  the  person  arrested  was  no't 
the  robber,  It  la  donbtfol  whether  the  persona  offering  the  reward  are 
liable  for  the  sabaeQaent  arrest  and  convictloo  «f  the  real  robber. 

Appxal  from  the  District  Court^  Sixth  Judicial  District^ 
Sacramento  County.  v 

The  defendants  were  a  joint  stock  association  composed  of 
several  persons  doing  an  express  business  in  the  State  of 
California.  They  transported  treasure  in  small  safes  on  the 
stages.  On  the  17th  day  of  November,  1863,  the  stage  was 
stopped  near  Fiddletown,  El  Dorado  County,  and  their  safe 
broken  open  and  robbed  of  two  thousand  and  thirty-five 
dollars.  They  then  published  throughout  the  State  the  fol- 
lowing notice  and  offer  of  reward: 

"  $2,000  Rbwaed, 

"On  yesterday  morning,  November  17th,  one  mile  thi^ 
side  of  Fiddletown,  our  express  safe  on.the  stage  was  broken 
up,  and  we  were  robbed  of  two  thousand  and  thirty-five  dol- 
lars. For  the  arrest  and  conviction  of  the  robbers  and  the 
recovery  of  the  money,  we  will  pay  two  thousand  dollars,  or 
one  thousand  dollars  for  the  arrest  and  conviction  of  thQ 
robbers,  and  one  thousand  dollars  for  the  recovery  of  the 
money. 

"Wells,  Fabgo  &  Co. 

^'Saw  FaAWOisoo,  Nov.  18th,  1863." 

The  plaintiff  and  one  Deal,  who  were  police  officers  in 
Sacramento  on  the  Ist  of  February,  1864,  arrested  one  Dris- 
coU  as  one  of  the  robbers.  He  was  soon  after  indicted  for 
the  robbery,  and  on  the  23d  day  of  May,  1864,  pleaded 
guilty,  and  was  convicted  and  sentenced.  After  the  arrest 
of  DriscoU  the  plaintiff  also  arrested  one  McCullum  as  one 
of  the  robbers,  but  before  the  trial  he  died.  Deal  assigned 
his  interest  in  the  reward  claimed  to  plaintiff,  who  brought 
this  action  to  recover  the  same.     Before  the  trial,  the  plain- 
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tiff  released  any  claim  lie  migl 
dollars,)  for  the  arrest  of  McCi 
trial,  offered  in  evidence  the 
Driscoll  for  the  robbery,  to  whi« 
Court  overruled  the  objectioi 
The  plaintiff  recovered  judgmer 
The  other  facts  are  stated  in 

H.  H.  Hartley,  for  Appella] 

Coffroth  A  Spcuulding,  for  E 

By  the  Court,  Sawybb,  J.: 

We  think  the  Court  erred 
statements  of  Driscoll,  made 
time  he  pleaded  guilty  to  the 
ration  cannot  be  evidence  aga: 
entitle  plaintiff  to  the  reward 
show  that  Driscoll  was  the  robl 
of  the  robbery.     The  record  if 
tion,  but,  as  against  defendants 
the  robber.     Wells,  Fargo  &  C( 
nor  do  they  stand  in  privitj 
Driscoll,  by  pleading  guilty, 
fence,  could  not  affect  the  righ 
might  plead  guilty,  or  be  co 
This  very  case  affords  a  strikir 
appears  by  the  evidence,  that 
arrested,  convicted  in  Amador 
tentiary  for  seven  years,  for  tl 
such  conviction,   and  before  1 
Fargo  &  Co.  had  paid  the  wl 
Myers,  through  whose  instnin 
and  the  conviction  obtained, 
confession  of  Driscoll  in  the  C 
Taylor  had  nothing  whatever 
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further  appeared  that  Tajlor  was  thereupon  pardoned  by 
the  Governor.  Who  knows  that  Driaooll's  statements  are 
not  false?  At  all  events,  they  are  no  evidence  against 
Wells,  Fargo  &  Co.,  and  it  is  necessary,  in  order  to  charge 
them,  that  the  fact  be  proved  that  Driscoll  was  the  robber, 
as  well  as  the  fact,  that  he  was  convicted  of  the  robbery. 
As  Taylor  had  been  convicted,  and  Wells,  Fargo  &  Co.,  after 
being  satisfied  that  he  was  the  robber,  had  paid  over  the 
promised  reward  before  the  detection  and  arrest  of  Driscoll 
it  may  be  a  question  whether  the  offer  of  the  reward  was 
still  open  to  other  parties  who  might  choose  to  pursue  the 
matter  further.  If  so,  when  would  Wells,  Fargo  &  Co.'s 
liability  cease,  after  having  once  offered  a  reward?  But 
this  question  has  not  been  argued,  and  it  is  unnecessary  to 
determine. the  question  now. 

The  judgment  and  order  denying  a  new  trial  must  be 
reversed  and  a  new  trial  had ;  and  it  is  so  ordered. 


O.  P.  EIOHARDSON  v.  JULIUS  KTER 

Damaoi  fBOM   DzTCBBS. —  Where  K.  owned  a  ditcb  which  passed  oVer  the 
land  of  R.,  he  was  boand  to  so  use  It  as  not  to  Injure  R.*8  land»  and  thla 
IrrespectlTe  of  the  question  as  to  which  had  the  older  right  or  title; 
and  If,  throngfa  any  ttiult  or  neglect  of  EL,  In  not  properly  managing 
and  keeping  his  ditch  In  repair,  the  water  oTcrflowed  or  broke  throagfi 
the  banks,  and  destroyed  or  damaged  the  land  of  R.,  by  either  washing 
away  the  soil  or  covering  It  with  sand,  K.    waa  liable  for  such  Injury. 
iDBif . —  Rayikb   adopted   a»   Part   of    Ditch. —  A   ditch   owner   may    only 
adopt  a  raylne,  which  Is  also  a  natural  watercourse,  as  part  of  his  line 
of  dUch,  to  the  extent  of  the  capacity  of  his  ditch  to  convey  water.     If 
an   Injury   result  from  an  oTerflow   of   the   water  of  snch  ravine,   not 
Occasioned  by  Its  use  as  part  of  snch  ditch,  the  ditch  owner  will  not 
be  responsible  therefor. 
Nbqliqvkcb. —  *'  Negligence     Is    the    omission     to    do    something    which    a 
reasonable  man,  guided  by  those  considerations  which  ordinarily  regu- 
late the  conduct  of  human  affairs,  would  do,  or  doing  something  which 
a  prudent  and  reasonable  man  would  not  do.     It  Is  not  absolute  or  In- 
trinsic, bat  Is  always  relative  to  some  clrcnmstancea  of  time,  place,  or 
person.'* 

''J^XLITT      won     DAMAOI     DON!     BY      WatEB      DiSCHAnOBD     OR      SOLD      FROX 

I>XTCH. —  Where  K.  discharged  water  from  his  ditch  above  R.'s  land  In 
■neh  place  that  it  naturally  would,  and  did,  flow  ofst  and  upon  and 
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K.  te  ntponslble 
I  this  tetpmufbtllty  bee 
•Mh  ^liM  to  mlmnp  bgr  whom  It  ^ 
'  to  tht  want  of  tto  tmw,  tt  mm 

toaM.^lB  ra^  MM,  the  toet  that  t 
tribiitod  to  and  itomwd  tte  Injan 
with  K«  wlU  aot  raUe?«  K.  fKom  hi 

Apvsai.  from  the  DiBtrict  Coi 
triety  Plaoer  County. 

This  was  an  aodon  to  reoayer 
tiff  by  the  flooding  with  water, 
and  sedimenty  of  his  lands,  situal 
County,  to  which  he  claimed 
defendant's  ditches,  and  for  an 

The  acts  complained  of  were  t 
to  wit: 

^  Plaintiff  further  avers,  that 
of  certain  water  ditches  leading 
the  Independent  Ditch  and  the  N 
sometimes  called  the  Whisky 
ditches  are  extended  by  defend 
Creek  several  miles  above  plainti 
by  defendant  to  divert  the  natu 
and  also  the  waters  of  several  i 
ditches,  over  and  through  plaii 
charge  said  waters  so  conveyed 
plaintiff's  land  before  described, 
ditch,  would  not  flow  upon  plaini 
not  do  any  damage  to  said  lands. 

*'  Plaintiff  further  avers,  that  d 
said  waters  in  said  ditches  witho 
said  lands;  that  the  same,  if  oon 
levees,  and  if  said  ditches  were  1 
would  pass  over  said  lands  wit 
Plaintiff  further  avers,  that  defen( 
before  the  wrongs  and  injuries 
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agreed,  and  bound  himself,  to  build  and  keep  up  proper 
banks  and  levees  along  said  ditches,  and  to  keep  said  ditcher 
cleaned  out  And  plaintiff  further  avers,  that  it  is  the  duty 
of  the  defendant  in  conducting  said  waters  over  plaintiff's 
said  lands  so  to  confine  them  that  they  would  not  flow  over 
or  upon  the  lands  of  plaintifi,  other  than  on  the  beds  of  said 
ditches. 

Plaintiff  further  avers,  that  the  defendant,  not  regarding 
kis  duty  to  keep  up  the  banks  and  levees,  and  to  keep  said 
ditches  cleaned  out,  has  not  kept  said  banks  or  levees  up, 
»or  has  he  kept  said  ditches  cleaned  out,  but  has  wholly 
neglected  and  refused  so  to  do.  Plaintiff  further  avei-s,  that 
the  defendant,  since  the  Ist  day  of  November,  1864,  and  on 
divers  other  days  since  that  time,  and  continuously  since 
that  time  up  to  the  present  time,  has  caused  the  said  waters 
flowing  in  said  ditdies  to  flow  over  and  upon  said  lands  of 
plaintiff,  and  to  convey  upon  them  large  deposits  of  sand, 
Jarth,  and  g^ravel,  and  he  has  by  said  means  covered  up  and 
lestrojed  a  large  portion  of  said  lands,  to  wit:  ahout  twelve 
teres  of  said  lands^  with  said  earth  and  gravel,  so  as  to  mate- 
lally  injure  and  damage  it  and  wholly  destroy  a  portion  of 
he  same,  cLnd  the. crops  growing  thereon,  and  render  the 
aid  hinds  ^wholly  valueless  for  any  purpose-  PlaintiflF  fur- 
her  a\er8,  that  all  of  said  damage  is  occasioned  and  caused 
)y  the  willf xd  and  n^ligent  acts  of  defendant,  by  neglecting 
ind  refusing  to  keep  in  repair  the  banks  and  levees  on  said 
iitchea,  and  by  willfully  and  wrongfully  flowing  the  said 
w^atere  in  said  ditches  while  the  same  were  filled  up,  and  the 
banks  and  levees  thereof  wholly  neglected  and  not  in  proper 
repair.  Said  acts  of  defendant  are  willful,  malicious,  and 
neglectful,  and  are  done  by  defendant  with  full  knowledge 
and  intent  to  damage  plaintiff  and  do  the  damage  aforesaid. 
"Plaintiff  avers,  that  by  the  acts  of  defendant  aforesaid, 
and  by  the  overflow  and  covering  up  of  the  lands  as  afore- 
said, he  has  already  suffered  damage  in  the  sum  of  one 
thousand  dollarsw  Plaintiff  further  avers,  that  if  said  acte  of 
Vou  XXXI  v,^  5 
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the  defendant  are  continued, 
lands  lying  on  tlie  bottom  on 
Creek,  and  said  damage  will 

"  Plaintiff  further  avers^  d 
he  will,  and  plaintiff  avers  tfa 
damage  and  injury  to  plaintii 
of  this  Court 

''These  premises  oonsiderc 
judgment  against  defendant 
wit:  said  sum  of  one  thous 
prays  for  an  order  forever 
defendant  from  the  further 
•aid,''  eto. 

The  answer  denied  all  the 
plaint,  except  the  possession 
he  claimed  title,  and  the  owi 
the  ditches  described  in  th< 
North  Sea  Ditch,''  in  respf 
that  for  two  years  before  sr 
convey  the  waters  of  Coon  C 
any  purpose*  The  answer  f 
the  defendant  pass  over  or  ti 
through  plaintiff's  land,  or 
then  averred  aa  follows: 

"  Defendant  further  answ 
Ditch,  mentioned  in  oompla 
starts  out  of  the  creek  called 
miles  easterly  of  the  land 
passes  o^er  public  lands  of 
district  called  Whisky  Digg 
early  from  the  land  describe 
and  is  about  sirteen  miles  : 
carry  about  one  hundred  a 
defendant,  and  those  whose 
tinuously  since  said  ditoh  ' 
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the  puipose  of  selling  water  to  miners  during  the  wet  season, 
*na  that  there  has  been  no  water  flowing  in  the  same  during 
the  dry  season. 

Defendant  further  answering  avers   that   the   country 

through  which  said  ditch  passes  is  mineral  land  containing 

gold,  and  is,  and  during  aU  of  said  time  has  been  public  land 

^  the  United  States,  and  that  at  said  diggings  miners  have 

been  engaged  in  digging  for  gold,  and  the  only  use  plaintiff 

has  made   of  said  water  is  to  sell  the  same  at  the  ditch  to 

''luiers,  who  purchased  the  water  at  the  ditch  from  plaintiff, 

wid  conveyed  the  same  to  their  own  claims,  and  there  used 

It  as  they   saw  fit. 

Defendant  further  avers  that  he  has  always  kept  said 
ditch  in  gcMxl  tepair,  and  since  November  Ist,  1866,  has  not 
^^  his  di-tch  more  than  half  full  of  water  from  Dry  Creek, 
tod  that  tiie  only  times  when  the  ditch  would  be  full  of  water 
would  be  -when  there  was  a  heavy  fall  of  water,  and  the  rain 
water  froxn  the  hill  sides  and  ravines  would  fill  the  same. 

"DefexLdant  further  answering  avers  that  the  lands  de- 
flcribed  &a  plaintiffs  in  the  complaint,  lie  about  two  miles 
from  defendant's  ditch  at  its  nearest  point,  and  that  the 
country  easterly  of  said  land  is  the  public  land  of  the  United 
States,  ajid  abounds  in  gold,  and  defendant  has  only  been 
engaged  in  diverting  and  selling  water  to  miners  on  the  pub- 
liclanda.** 

The  cause  was  tried  before,  the  Court  and  a  jury.    On  the 
trial  ttie  plaintiff  introduced  in  evidence  a  patent  from  the 
State  of   California  to  L.  R  and  T.  L.  Chamberlain  of  the 
lands  described  in  his  complaint,  dated  March  21st,  1863 ; 
also,  a  deed  dated  July  11th,  1864,  from  the  said  Chamber- 
Isdns  to  plaintiff,  of  the  same  lands ;  also,  a  deed  dated  May 
12th,  1^864,  from  John  and  Kate  Ziegenbein  to  the  defend- 
axit,  of  the  ditches  described  in  the  complaint     He  also  in- 
troduced in  evidence,  under  the  objection  of  the  defendant 
00  the  ground  of  irrelevancy,  and  uiider  the  defendant's 
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exoeption  to  its  admurion,  the  ^ 
to  wit: 

^*  Article  of  agreemeat  made 
1863,  between  John  Zi^enbei 
and  L.  R.  Chamberlainy  of 
That  whereas,  a  suit  is  now  pe 
the  Eleventh  Judicial  Distric 
wherein  said  Ziegenbein  is  plai 
Chamberlain  et  aJs,  are  defen 
General  and  Kegister  of  the  S 
a  patent  to  said  T.  L.  and  L 
tracts  of  land  specified  in  the 
whereas,  said  parties  have  ag 
matters  in  controversy  in  said 
controversy  between  them;  ai 
bein  is  the  owner  of  two  certai 
of  Placer,  known  as  the  ^In< 
Ditches,  which  flow  over  and 
and  claimed  by  said  T.  L.  ar 
the  said  T.  L.  and  L.  R.  Cha 
onte  to  said  Ziegenbein  a  good 
ance,  for  a  tract  of  land  of  abo 
shall  include  the  house,  store, 
occupied  by  said  Ziegenbein, 
by  said  T.  L.  and  L.  R  Chan 
of  which  the  parties  are  unab 
correctly  described  in  the  de 
deed  to  be  executed  within  a  r 

"And  it  is  further  agreed 
that  the  said  T.  L.  and  L.  R. 
do,  hereby  release  the  said  ,J( 
ages,  claim,  or  liability  to  thei 
reason  of  or  caused  by  the  flo 
said  ditches,  or  either  of  ther 
tracts  of  land  owned  or  clain 
Chamberlain,  or  either  of  the: 
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of  them  have  any  rights  title,  claim,  or  interest  whatever, 

jmd  also  hereby  relase  the  said  Ziegenbein  and  his  sureties, 

Thomas  Fairchild  and  S.  W.  McConaha,  from  aU  liability, 

claim,  or  damage  upon  the  injunction  bond  executed  by  said 

«ireties  and  filed  by  said  Ziegenbein  in  said  action,  in  said 

Placer  District  Court,  and  they  also  hereby  relase  the  said 

Ziesgenbein  from  all  claim  or  liability  for  any  damage  or 

mjury  which  may  be  caused  by  the  flow  of  water  and  tailings 

from  said  ditches,  as  they  now  run  over  any  and  all  lands 

<^^CT  claimed  by  said  T.  L.  and  L.   E.  Chamberlain,  or 

either  of  them,  or  in  which  they  or  either  of  them  have  any 

^^^  ^:rom  this  date  up  to  the  first    day  of  July,  A.  D. 

^oe3,  aft^j  which  time  no  water  shall    fp w  in  any  of  said 

ditefies, 'ec^cept  as  hereinafter  provided,   and  after  this  date 

no  water  ^iall  be  sold  upon  any  of  the  inclosed  lands  of  the 

«"J  T.  L,^   and  L.  R  Chamberlain. 

"The  said  T.  L.  and  L.  R.  Chamberlain  hereby  further 
pant,  sell,  and  convey  to  the  said  Ziegenbein,  his  heirs  and 
assigns  foxever,  the  right  and  privil^e  of  flowing  the  water 
•ttd  tailixa^  from  the  said  ditches,  and  from  the  mining  and 
<rtiher  cla^ims  in  which  said  water  may  be  used,  over  and 
through  the  tract  of  land  described  in  said  complaint  filed 
in  said  cause,  and  described  as  the  Southeast  Quarter  of 
Section  INumaber  Fourteen.  It  being  understood  that  said 
ditch  is  to  run  where  it  now  runs  through  said  quarter,  and 
in  no  other  course  or  direction,  nor  upon  any  other  than  its 
present  hed;  and  the  said  Ziegenbein  is  to  keep  the  ditch 
and  itfl  levees  and  banks  in  good  repair  and  order  until  it 
reaches  Goon  Creek,  and  he  is  to  be  responsible  for  no 
damage  which  it  or  its  waters  may  do  after  it  reaches  Coon 
Creek. 

"And  the  said  John  Ziegenbein  hereby  agrees,  in  con- 
sideration of  the  premises,  to  dismiss  the  said  action^  each 
P^^y  to  pay  his  own  costs. 
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^*  In  testiiQony  of  all  which 
oar  hands  and  seals  this  date 
"John  : 
"Thob. 

The  following  were  part  oi 
to  the  jury,  given  at  the  reqw 
exceptions  of  the  plaintiff,  to 

^  1.  The  proofs,  before  plai 
prove  to  your  satisfaction  tha 
the  act  of  the  defendant 

"  2.  If  defendant  sold  wate 
company  and  paired  with  his 
and  the  quartz  mill  company 
used  it  afterwards  as  they  plei 
damages  plaintiff  may  have  s 
of  the  water  by  the  quartz  m 

"  8.  If  the  jury  find  as  a  f  j 
on  the  public  mineral  lands,  i 
sales  of  the  water  from  his 
sold  the  water  at  the  ditch  s 
purchaser  at  the  ditch,  and  1 
ditch  and  conveyed  it  by  one 
where  he  wished  to  use  it,  anc 
ing,  then  the  defendant  is  n 
might  result  to  plaintiff  fror 
miner. 

"  4.  If  the  jury  find  as  a 
the  water  from  defendant's  di 
mineral  lands  about  two  miles 
the  water  after  leaving  the 
down  a  ravine  which  was  a  nf 
land,  then  defendant  is  not 
plaintiff  may  have  sustained 
miners. 

**  5.  The  plaintiff  avers  in 
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ant  is  the  owner  of  two  ditches,  called  the  Independent 
Ditch  and  the  North  Sea  Ditch;  and  avers,  also,  tiiat  the 
lef endant  by  these  ditches  takes  the  water  out  of  Coon  Creek 
jeveral  miles  above  his  land,  and  causes  the  same  to  flow  on 
to  plaintiffs  land,  and  to  convey  thereon  earth,  sand  and 
p-aveL  PlaintiflF,  if  he  recovers  at  all,  can  only  recover 
iamage  for  such  injury  as  he  has  sustained  by  the  act  of 
lefendant  in  washing  sediment  on  to  plaintiffs  land  by  the 
«rater  taken  out  of  Coon  Creek,  and  the  ravines  on  the  line 
)f  the  ditches,  through  the  Independent  and  North  Sea 
Ditches. 

"  6.  If  Ae  defendant,  in  the  use  and  management  of  his 
iitch,  has  used  ordinary  care  and  prudence,  and  has  not  been 
guilty  of  negligence,  he  is  not  liable  for  damages  which  may 
have  resulted  from  the  water  of  his  ditch  flowing  off  from 
the  public  lands,  when  they  had  been  used  for  mining,  and 
running  on  to  plaintiffs  land,  carrying  sand  and  earth 
thera" 

The  verdict  and  judgment  were  for  the  defendant,  and  the 
plaintiflF  moved  for  a  new  trial,  on  the  grounds,  to  wit: 
Srst,  the  insufficiency  of  the  evidence  to  justify  the  verdict ; 
md,  second,  errors  in  law  occurring  at  the  trial,  and  ex- 
septed  to  by  the  plaintiff  The  motion  was  denied,  and  the 
plaintiff  appealed  from  the  order  denying  said  motion  and 
tiom  said  judgment. 

Jo  HamtZfon,  for  Appellant 

Defendant's  first  instruction  given  is  not  law.  The  jury 
are  instructed  that  the  damage  must  be  occasioned  by  the 
act  of  the  defendant  as  contradistinguished  from  his  omission. 
It  was  not  the  act  of  the  defendant  that  we  complain  of.  It 
was  his  refusal  and  failure  to  act ;  i.  e.,  his  wanton  negli- 
g«^ce,  carelessness,  and  omissions  that  isaused  the  damage, 
«ad  not  acts  done  by  him.  (Eoffman  v.  T.  W.  Co.,  10  Cal. 
41«;  Wolf  V.  St.  Louis  Ind.  Co.,  10  Oal.  844;  Turner  ▼. 
Tuolumne  Water  Co.,  25  Cal.  403;  and  other  cases  cited.) 
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Defaidanfs  third  instructi 
defendant  sold  the  crater  to 
never  afterwards  acquired  it, 
be  liable  for  the  results  whio 
which  would  be  known  to  bin 

Defendant's  fourth  instrt 
ravine  was  as  much  a  part  oi 
part  of  it,  and  if  defendant  t 
oonditiony  from  use  in  the  m 
ditch^  or  by  the  ravine  as  pai 
liable  for  the  damage  wrong 

Defendant's  sixth  instruct 
aCmction  wholly  ignores  pla 
runs  back  throi]^  his  anoestc 
dates  to  1865  or  1856.  W 
locator,  to  invoke  the  rule,  ^ 
est  in  jure.  {Wixon  v,  Bea 
24  CaL  867,  and  cases  cited 

O.  A.  TutOe,  for  Respond 

The  respondent  owned  a 
In  a  valley,  some  two  miles 
ranch.  He  claimed  that  hii 
carried  down  by  the  water.  ^ 
ent  had  but  one  agent,  az 
water  at  the  ditch  and  condu 
it  as  they  pleased,  and  that 
right  to  the  water  at  the  dit 
Bufficient  for  the  purposes  of 
tended  to  show  this. 

If  the  miner  is  a  trespas 
owner  liable,  he  must  in  sc 
wrongdoer.  He  must  eithe 
agent,  or  he  must  in  some  w 
trespass.  The  instructions, 
assume  that  the  ditch  owner 
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water,  and  that  the  miiief  is  the  owner  of  the  eame  and  con- 
trols entirely  its  use.  The  doctrine  of  respondeat  superior 
cannot  apply,  for  the  ditch  owner  has  no  further  eontroL 
He  cannot  prevent  the  trespass  except  by  refusing  to  sell  the 
water.  There  is  nothing  in  the  instructions  which  imply 
that  the  ditch  owner  even  knows  when  he  sells  the  water 
that  the  miner  is  to  use  it  to  wash  sediment  on  to  appellant's 
land.    It  is  not  the  water  as  it  leaves  the  ditch  which  does  '» 

the  damage  J  but  the  sediment  with  which  it  is  loaded  nfter  it 
becomes  the  property  of  the  miner.  The  miner  takes  the 
water  where  he  pleases-  He  may  or  he  may  not  do  harm 
with  it-  He  is  not  the  agent  of  the  ditch  owner^  nor  is  he 
acting  under  his  advice* 

The  case  of  Bos  well  v.  Laird,  8  CaL,  is  a  case  much 
stronger  for  appellant  than  this,  and  yet  the  Court  held  that 
there  was  no  liability. 


By  the  Court,  SAimEBSOKy  J,: 

There  is  some  ambiguity  in  the  complaint^  for  which  the 
plaintiff  must  be  held  reeponsibia  It  contains  a  paragraph 
which  eridently  has  some  reference  to  the  agreement  of  the 
19tb  of  March,  1863,  between  Ziegeiibein  and  the  Chamber- 
lainsj  as  if  ths  pleader  intended  to  make  it  the  foundation, 
in  part^  of  his  action,  but  the  agreement  is  not  declared  on 
in  hmc  verba,  nor  according  to  its  l^al  effect,  and  we  cannot 
regard  the  action  as  foimded  upon  it  in  any  respect  In  this 
view  it  becomes  unnecessary  to  consider  the  effect  of  that 
agreement  further  than  to  say,  that  it  is  evidrince  tending  to 
show  that  the  dit-ch  leading  from  Whisky  Ravine  to  Coon 
Creek  is  the  property  of  the  defendant  We  shall,  there- 
fore, Tor  the  purposes  of  our  decision,  consider  the  action  aa 
foimded  upon  an  alleged  violation  by  the  defendant  of  the 
^•^^^^m  sic  utere  tuo  id  alienum  non  Imdas. 

^  affecting  the  liability  of  the  def endant>  the  case  mad© 
by  the  pleadings  and  the  evidence  haa  two  aspects:    first. 
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regarding  the  ravine  and  the 
Creek  as  a  part  of  the  Ind 
regarding  the  Independent 
ravine. 

Under  both  theee  aspects, 
sustained  by  the  plaintiff  resu 
ditch,  or  ditch  and  ravine,  an( 
Creek.  Of  course,  for  dama§ 
the  defendant  is  in  no  way 
shows. 

If  the  defendant  has  adop 
ditch,  so  that  his  ditch  comi 
miles  above  the  plaintiff's  fa 
farm,  terminates  in  Coon  ( 
bound  to  so  use  his  ditch  as  n 
irrespective  of  the  question  i 
or  title.  He  is  bound  to  k 
the  water  will  not  overflow  ( 
destroy  or  damage  the  lands  < 
any  fault  or  neglect  of  his 
keeping  it  in  repair,  the 
through  the  banks  of  the  ditc 
either  by  washing  away  the  i 
sand,  the  law  holds  him  res 
be  taken  with  the  qualiflcatio 
watercourse  is  taken  or  adopt 
his  line  of  ditch,  he  is  to  be 
the  extent  of  the  capacity  oi 
water  running  in  the  ravine 
for  an  overflow,  so  far  as  it 
not  discharged  into  the  ravi 
other  words,  the  overflow  mi 
of  his  use  of  the  watercoun 
is  not  responsible.  Hence, 
mences  and  terminates  at  c 
and  Whisky  Ravine  is  a  pan 
see  that  the  water  conveyed 


^^  186Y.]  RiCHABDBON  V.  KiBB. 


Opinion  of  the  Coort  —  Sanderson,  J. ' 

fl  ^^^■■■-■— — — — — — — ^^— ^— ^^— — — ^— — — ^^— ^— ^— — 

neri  ^^  ^^'^  ihrou^ ;  and  if  it  does,  through  any  fault  or 
^®ot  of  hiB,  he  is  liable;  but  if  the  overflow  would  have 
ravi^  P^*^  independent  of  his  ditch,  and  limited  use  of  the 

effect  ^^^  damages  resulting  to  the  plaintiff  would  be  the 

l^  ,  .^^  Natural  causes,  for  which  the  defendant  could  not 

9om  fh'    '^^PO^Mible.     "Negligence  is  the  omission  to  do 

erati     ^^^  which  a  reasonable  man,  guided  by  those  consid- 

^  .        ^  ^Vhich  ordinarily  regulate  the  conduct  of  human  af- 

/,     ^Uld  do,  or  doing  something  which  a  prudent  and  rea- 

.     .   ®   ^*x«n  would  not  do;  moreover  it  is  not  absolute  or 

nnaiK^    \^jj^  always  relative  to  some  circumstance  of  time, 

■  ^  or   j>er80ii/'     (Broom's  Legal  Maxims,  329.) 

,^®    ^^suine,  as  claimed  by  the  defendant,  that  his  ditch 
enninat^3  at  the  point  wliere  it  intersects  Whisky  Ravine, 
iM  duty    cuid  responsibility  are  not  materially  varied.    If  the 
ilaintiff^s   land  has  been  overflowed  and  covered  with  sand, 
ind  thexr^ly  rendered  less  valuable  by  reason  of  the  def end- 
int'B  ko^^vdng   diverted  the  waters  of  Coon  Creek,  and  by 
oaeans    of    his   ditch   caused    them   to   be    discharged    into 
Wtiskjr     Havine  instead  of  Ooon  Credl^  thereby  increasing 
the  volTxme   of  water  which  VDuld  have  otherwise  flowed 
tJiro\igti    the  ravine,  the  defendant  is  responsible.     Nor  can 
he  skield.  himself  from  responsibility  because  he  may  have 
8o\i  tb.e   ^'vater  to  miners,  who  used  it  for  mining  purposes 
before  it  reached  the  ravine,  if  the  water  is  delivered  to  the 
miners    at  a  point  from  which  it  must  unavoidably  run  into 
the  ravine,  and  necessarily  result  in  the  injury  complained 
of.    In    that  event  the  miners  are  not  the  only  tortfeasors. 
The  act  of  the  defendant  is  as  wrongful  as  if  he  discharged 
the  water  into  the  ravine  without  first  selling  it.     Without 
^e  water  there  would  be  no  damage  done,  and  it  is  fur- 
nished, or  sent  upon  its  errand  of  mischief,  by  the  act  of  the 
defendant.     The  miners  may  be  joint  tortfeasors,  but  that 
^Tjestion  is  not  involved  in  this  case.    If  the  defendant  finds 
•^  necessary  or  convenient  to  discharge  the  water  from  his 
jitcb  into  Whiaky  Ravine,  or  at  a  point  from    which   they 
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will  natturallj  flow  into  that  i 
BO  injuiy  resultB  to  the  plain 
and  if  it  does  he  is  reaponsibk 

It  ifl  not  necessary  to  notic 
the  Gonrt  It  is  obvions  on  i 
all  respects  conristent  with  tfa 

The  order  denying  a  new  ti 
granted. 


8AN  FRANCISCO  SAVIN 
V.  WILLIAM  T 

BiLi*  ov  Ramnr. —  If  a  Jndgmoit  Is 
A  Mil  of  rertew  will  not  lie  to  ooi 
most  be  corrected  bj  an  appeal  1 

CmnncTioir  C9  Bbbob  in  JuDomm 
ble  In  cnrrency,  and  the  record 
payable  In  gold  coin,  the  error  o 

Bill  to  nnnnw  JuDQiiaNT. —  It  is 
•rrort  apparent  on  the  face  of  th 
•Id  chancery  ayetcm,  after  an  af 

Appbal  from  the  District  C 
CSity  and  County  of  San  Fra 

The  facta  are  stated  in  On 

B.  8.  Brooks,  for  Appellan 

It  is  no  objection  to  the  ju 
eery  to  relieve  on  the  groim 
mistake  of  the  party  applyin( 
(BaU  V.  Stone,  1  Simon  &  S 
Vem,  480 ;  Bishop  v.  Church, 
▼.  Harvey,  3  Ves.  102 ;  Probar 
eon  V.  Vav^ghan,  2  AtL  31 ;  In 
Grace  v.  Freeman,  3  Vem.  4( 
Usually  the  mistake  is  tiiat  of 
ener.    Thus,  in  cases  of  m£ 
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solicitor  had  not  drawn  them  in  aooordance  with  the  memo- 
randum, or  the  inBtructionB  or  the  intentions  of  the  parties; 
•ad  it  is  of  no  ocmsequence  that  the  instrument  is  diawn  by 
^  floKoitor  of  the  party  who  complains  of  the  mistakiB. 
(ifarquia  of  Breadalbane  v.  The  Marquis  of  Chandos,  2 
•Mylne  &  Craig,  741 ;  Marquis  of  Exeter  y.  The  Marchioness 
of  Exeter,  «  M.  &  0.  821;  Pearce  v.  Yerhehe,  2  Beav.  888; 
The  Duke  of  Bedford  v.  The  Marquis  of  Abereome,  1  Mylne 
*  Ora^  812;  Alexander  v.  Crosbie,  1  Lloyd  &  Gkwld,  146; 
Bargtow  V.  Kelington,.6  Ves.  698-)  And  so  of  contracts, 
(Murrf  w  Beekman  Iron  Co.,  9  Paige,  188;  Hunt  v.  Eous- 
«««w,  1   Pet  18.) 

HSo  birief  on  file  for  Eespondent.] 

Bj  tho    Oourty  Sawyxb,  J.: 

This  Ia  a  suit  in  the  nature  of  a  bill  of  review,  to  correct 
a  former   judgment  between  these  parties  in  the  same  Court 
The  plaixitifFs  in  the  Fourth  District  Court  filed  their  com- 
plaint to    foreclose  a  vendor's  lien,  setting  forth  a  written 
contract     for  the  sale  of  lands  to  the  defendaiu.  and  the 
promise    l>y  defendant  to  pay  the  purchase  money  in  gold 
coin  of    the  United  States.     The  written  oontrnet  was  set 
forth  at  length  in  the  complaint.    The  whole  of  the  purchase 
money  liad  been  paid,  except  the  last  installment,  which  was 
piiyable  upon  the  happening  of  a  contingency,  i.  e.,  the  per- 
fecting  of  the  tide  by  the  decree  of  a  competent  Court  to 
that  effect  against  certain  persons.     The  complaint  alleged 
that  the  tdtie  had  been  so  perfected,  and  that  the  last  install- 
ment waa,  therefore,  due.    The  cause  was  tried  by  the  Court, 
and  findings  were  for  the  plaintiffs,  and  judgment  ordered 
aooordingly  to  enforce  the  vendor's  lien.     The  defendant 
^  appealed  to  the  Supreme  Court,  and  there  the  judgment  was 
affirmed.     (81  CoZ.  347.)     Upon  the  going  down  of  the 
remittitur,  the   defendant  tendered    the   amount   in   legal 
tender  notes.    Plaintiffs  then  discovered  that  the  judgment 
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did  not  require  the  amount  di 
that  the  land  should  be  sold  f( 

Thereupon  the  plaintiffs  coi 
judgment  reformed,  and  the  j 
the  rights  of  the  plaintiffs;  all 
vertence  of  their  attorney,  th 
the  judgment  to  which  they  w( 
ment  was  erroneous  upon  its  : 
relief  to  which,  upon  the  fact 
entitled. 

The  defendant  demurred  tc 
did  not  state  facts  suflBcient  t 
and  the  Court  gave  judgmei 
demurrer.     From  this  judgn 

The  plaintiffs  in  the  forme; 
judgment  for  gold  coin  upon 
if  the  facts  proved  correspon 
complaint.     The  complaint 
gold  coin,  and  there  was  an 
was  authorized  to  grant  any 
made  by  the  complaint,  and 
(Practice  Act,  Sec.  147.) 
therefore,  be  true;  either  th 
cajse  alleged,  or  the  Court 
measure  of  relief  demandec 
answer  in  the  former  case  ii 
the  Court  finds  the  issues  in 
may  assume  the  latter  hypo 
real  ground  of  complaint, 
erroneous  upon  the  face  of  tl 
by  our  Practice  Act  for  con 
The  error  would  readily  ha 
from  the  judgment  upon  the 
simple  and  speedy  mode  of 
is  the  remedy  provided.      ] 
appeal  in  the  case,  and  the  j 
under  the  old  chancery  sys 
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aflSrmed  in  Parliament,  it  may  well  be  doubted  whether  a 
bill  of  review,  for  errors  apparent  upon  the  face  of  the  de- 
cree, can  be  brought;  for  the  highest  appellate  Court  has 
pronounced,  in  effect,  that  it  is  not  erroneous.'*  (Ad.  Eq. 
462.)  The  authorities  cited  on  the  subject  of  mistake  we 
think  inapplicable. 

The  demurrer,  in  our  judgment^  was  properly  sustained. 

Judgment  affirmed. 

Mr.  Justice  SAiarDBBaoH  and  Hr.  Justice  Shaftxb  exr 
pressed  no  opinion* 


JOHN  PARROTT  v.  RICHARD  S.  DEN". 

JUDOMiNT  BT  Dbfauia.-— An  affidavit  of  merits  is  Indispensable  on  a  mo- 
tion to  set  aside  a  jndpnent  rendered  by  default. 

AiTiDATiT  ov  liEBiTS  IM  Cabs  OF  DsFADLT. —  If  a  swom  aoswer  to  tbe 
original  complaint  is  filed,  and  an  amended  complaint  is  then  filed  to 
care  a  technical  defect  In  the  original,  and  judgment  is  rendered  by 
default,  the  answer  to  the  original  complaint  cannot  be  treated  as  an 
affidayit  of  merits  on  a  motion  to  set  aside  the  Judgment 

RsLiBF  IN  Jddqhbnt  BT  DEFAULT. —  If  the  Judgment  is  rendered  by 
defanlt,  the  relief  granted  cannot  exceed  that  prayed  for  in  the  com- 
pUdnt. 


Appeal  from  the  District  Court,  First  Judicial  District, 
Santa  Barbara  County. 

The  complaint  averred  the  execution  of  a  note  by  the 
defondant  to  the  plaintiff,  for  six  thousand  dollars,  and  a 
mortgage  to  secure  it  The  note  was  set  out  in  words  and 
figures.  The  answer  admitted  th^  execution  of  a  note  for 
six  thousand  dollars,  but  averred  that  the  note  executed  was 
another  and  different  note  from  that  set  out  in  the  com- 
plaint It  also  admitted  the  execution  of  a  mortgage  to 
secure  said  sum,  but  not  to  secure  the  payment  of  ^uch  note 
as  was  set  out  in  the  complaint.  An  amended  complaint  was 
filed,  correcting  some  inaccuracies  in  description.  The  de- 
fendant failed  to  answer,  and  was  defaulted. 
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The  complaint  averred  ti 
plaintiff  to  retain  out  of  th< 
gaged  property,  counsel  fees 
and  assessments  upon  the  pi 
with  interest  thereon  at  i\i 
prayer  of  the  complaint  ask( 
fee,  but  did  not  ask  for  taxes 

The  judgment  was  render< 
by  the  plaintiff,  and  allowe< 
oeeds  of  sale  interest  on  his  c 
month,  and  the  sum  of  one 
paid  by  hiuL     The  defendan 

The  other  facts  are  stated 

Alexander  Ely,  and  Oeof 

It  is  a  settled  rule  of  law, 
29  Cal.  16fr-7,  "that  the  n 
there  be  no  answer,  shall  i 
have  demanded  in  his  comp 
cise  language  of  the  Practi 
Reynolds,  11  Cal.  19 ;  Gage 
▼.  Ryan,  20  Cal.  63 ;  Lamp'i 
▼.  Gluckauf,  28  Cal.  288.) 

Edward  J.  Pringle,  and  C 

By  the  Court,  Shafteb,  ( 

This  appeal  is  taken  fr< 
order  denying  a  motion  pij 
judgment  aside  under  the  si: 
Act 

First — The  motion  to  set 
to  answer,  was  properly  ove 
other,  that  there  was  no  aff 
was  indispensable.   {Bailey 
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e  answer  to  the  original  complaint  be  treated  as  an  affidavit 
'  merits,  as  defendant  claims  it  should  be,  still  its  effect 
ust  be  limited  to  the  note  and  mortgage  as  presented  in 
lat  complaint  But  the  judgment  wa»  not  entered  on  the 
riginal,  but  upon  the  amended  complaint,  by  which,  as  we 
adcrstand  it,  a  trifling  error  in  the  description  of  the 
bounties  in  the  original  was  corrected  and  cured.  The 
aswer  to  the  original  complaint  was  based  upon  a  quibble 
ither  than  upon  a  meritorious  defence  to  the  claim  intended 
)  be  prosecuted,  but  the  case  having  been  relieved  of  the 
ifficulty  by  amendment,  and  the  old  complaint  having 
lereby  become  obsolete,  the  merits  to  be  developed  by 
iGdavit  related  of  course  to  the  claim  of  the  plaintiff  in  its 
ew  form  —  that  is  to  say,  under  the  corrected  description 
iven  of  it  We  cannot  depart  from  the  rule  established  in 
hiley  V.  Taaffe.  Every  consideration  of  expediency  and 
iistice  is  opposed  to  the  opening  up  of  cases  in  which  judg- 
aent  by  default  has  been  entered,  unless  it  be  made  to 
ppear  prima  facie  that  the  judgment,  as  it  stands,  is  unjust. 

Second  —  There  is,  however,  error  in  the  judgment  in  that 
he  relief  granted  exceeds  the  relief  demanded  in  the  coni- 
ilaint  (Practice  Act,  Sec.  147;  Oautier  v.  English,  29  Cal. 
66.)  The  allowance  for  taxes  and  interest  thereon,  and 
or  interest  on  the  counsel  fees,  must  be  struck  from  the 
lecree. 

Subject  to  these  modifications,  which  the  Court  below  ia 
lirected  to  make^  the  decree  is  affirmed. 


HUGH  T.  DAVIS  i;.  A.  IL  MITCHELL. 

■null  AKo  Bau  of  PBOMI8801T  NoTi  OH  BxBcuTioK. —  Undw  th«  pro- 
▼Itlons  of  the  ont  hundred  and  twentj-foarth,  oiie  hundred  and  twenty- 
^^  two  hundred  and  aeTenteenth,  and  two  hundred  and  twentieth 
wctlons  of  tha  Practice  Act*  a  promlstorj  note,  being  the  property  of 
tbe  defendant  In  an  attachment  and  execnUon,  la  VLB^rAe  to  aeisure  and 
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toaic^ — Wliethtr,  In  raeh  ci 
of  th«  note  to  tto  pweht 
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note.  wlLich  tbe  plalntil 
property  of  the  payee  of 
Aote  St  p«rt  of  a  trann 
designed  to  defnind  tbe 
coald  neither  arer  nor  i 
to  nld  action. 

Appeal  from  the  Di 
Tnolumne  County. 

This  was  an  action 
admitted  the  execution 
first,  that  it  was  witho 
by  reason  of  its  execu 
liable  to  pay  any  sum  \\ 
that  if  defendant  evei 
note,  the  same  had  beei 
five  dollars  and  twen 
thereof,  before  the  plai 
interest  in  said  note;  a 
legal  owner  and  holdei 
by  the  Court  without 

The  following  are  th 

^  1.  That  the  defend 
Thomas  the  promissory 
about,  the  twenty-third 

"2.  That  at  the  time 
note,  the  said  Mitchell  \ 
sum  of  three  hundred  < 
the  said  Thomas  a  quai 
of  cows,  oxen,  horses,  t 

^'S.  That  at  tlie  time 
last  preceding  finding,  i 
said  Mitchell  and  Thoiri 
creditors  of  th»  <^d  Tl 
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property  by  the  said  Thomas  to  the  said  Mitchell  was  to  be 

an  absolute  sale  thereof,  for  the  consideration  of  said  sum  of 

three  hundred  dollars,  and  the  giving  of  the  note  mentioned 

in  Finding  Nnmber  One ;  but  that  as  between  themselves  it 

was  understood  that  the  said  Mitchell  was  to  receive  said 

personal  property,  take  charge  of  it  as  his  own,  sell  and  disr 

pose  of  it  at  such  time  and  on  such  terms  as  he  saw  fit,  and 

from  the  amount  of  the  proceeds  of  such  sale  was  to  receive 

a  reasonable  sum  for  his  necessary  trouble  and  expenses  in 

the  care  of  said  property;  and  the  further  amount  of  said 

8tun  of  three  hundred  dollars  paid  to  the  said  Mitchel'    and 

interest  thereon  at  three  per  cent,  per  month,  and  the  balance 

of  such  proceeds,  if  any  there  were,  was  to  pay  to  the  said 

David  Thomas,  at  which  time  the  said  Thomas  was  to  deliver 

Op  to  said  Mitchell  the  note  in  question  in  this  suit 

4.   That  at  the  time  of  the  said  transaction  between  the 

said  Thomas  and  Mitchell,  the  plaintiflF  in  this  action  was  a 

^^^itor  of  the  said  Thomas  in  a  large  amount,  and  was  at 

*«e  time  looking  to  enforce  payment  of  his  demand  against 

^^  «aid  Thomas,  but  was  prevented  from  so  doing  by  reason 

5;  the    representations  of  the  said  Mitchell  and  others  to 

himself,  that  he  (Mitchell)  owned  the  property  received  by 

hiia  from  the  said  Thomas, 

^-     That  on  or  about  the  26th  day  of  March,  A.  D.  1865, 
^e  said  plaintiff  (his  demand  against  the  said  David  Thomas 
remaiixixig  gtill  unpaid)   commenced  suit  against  the  said 
Thoiaas  in  the  Fifth  Judicial  District  Court  to  collect  said  ' 
demartd.    That  in  said  suit  one  Richard  Thomas  (brother  of 
David  Thomas)  and  the  defendant  Mitchell  were  gamisheed 
as  being  indebted  to  the  said  David  Thomas,  and  that  upon 
said  garnishee  process  the  defendant  Mitchell  answered  that 
lie  was  indebted  to  David  Thomas  in  the  sum  of  forty-five 
dollara    and  twenty-three  cents,  and  that  he  thereupon  ten- 
dered   payment  of  the  same  to  the  plaintiff    Davis,  who 
refused  to  accept  it 

"  6.  That  prior  to  the  said  25th  day  of  March,  A.  D.  1865, 
ibe  said  Mitchell  had  offered  to  pay  to  the  aaid  Bxchard 
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Thomas  the  balanee  of  all  moi 
from  the  sale  of  the  property 
Mitchell  from  David  Thomas, 
three  hundred  dollars,  and  ex 
dause  of  Finding  Number  Th 
in  his  possession  the  note  mei 
directions  from  David  Thomas 
elL  That  after  the  said  Mitch< 
suit  by  plaintiff  against  David 
and  Richard  Thomas,  determi 
anoe  of  proceeds  to  be  the  sum 
one  hundredths  dollars,  that  b( 
understanding  set  forth  in  the  ] 
Three  to  David  Thomas  from 

**?.  That  the  said  plaintifi 
the  said  David  Th(xnas  in  his 
amount,  and  caused  an  execut 
that  under  said  execution  the 
the  same  being  received  f ron 
ment  having  been  had  betweei 
the  affairs  of  Mitchell  and  Da\ 
on  the  29th  day  of  November, 
duly  sold  by  the  Sheriff,  unde 
tion,  to  the  plaintiff  in  this  su 
and  fifty  dollars.  That  befo: 
plaintiff  that  he  only  owed  1 
forty-five  and  twenty-three  one 
of  all  claims  against  him  for  i 
as  mentioned  in  Finding  Two. 

''  8.  That  at  the  commence 
was  and  now  is  the  owner  ai 
and  that  no  portion  of  the  sai 
since  due  and  payable. 

"  As  conclusions  of  law  f  ror 
finds: 

"  That  plaintiff  is  entitled 
the  defendant  for  the  full  ai 
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^^^frert  thereon  from,  its  date,    together  ^th  oosts  of  this 

^^^ent  waa  entered  accordingly. 
the  ^^  *^®  defendants  motion  for  a  new  trial,  made  npon 
Sjxdf^^^^^  —  ^^  ^**  *^®  evidence  did  not  aupport  the 
Oourt^  ^^  ^®  Court,  and,  second,  that  the  findings  of  the 
tbe  (X.  ^  ^^  support  the  judgment,  heard  upon  a  statement, 
dni^  ^^  Si'anted  a  new  trial.     To  this  order  the  plaintiflF 
X»|j      ^^Pted,  and  appealed  therefrom  to  this  Court. 
^^er  facts  are  stated  in  the  opinion  of  the  Oonrt 

'^^>rseffj  for  Appellant 

^^  ^01^^^^  Thomas  had  brought  suit  against  respondent  on 

^^^'^^^^  ^  ixe  could  not  have  set  up  the  agreement  between 
neou^  ^^^:t^^  Thomas  in  defence  of  the  note.  "  Contempora- 
V>  Or  ^,^^1  agreements  which  vary,  contradict,  qualify,  add 
tfWt,  (i^^^^ta-act  from  the  absolute  terms  of  a  written  oon- 
^j|M1"    ^'^^^^•^ot  be  set  up  in  defence  against  such  written  con- 


^>^     CS    Parsons   on   Bills    and    Notes,    601,    609-18, 

Ur>^  The  facts,  as  developed  by  the  findings,  showed 

jU^^c^^oVent    arrangement  between  respondent  and  David 

^^^y^^r^j^,  to  defraud  the  creditors  of  Thomas,  and  the  respond- 

V^    ^j^tinot  be  permitted  to  set  up  his  own  fraud  in  defence 

^  ^e  note.     The  note  in  suit  was  subject  to  seizure  and 

^e  as  the  property  of  David  Thomas,  and  upon  its  delivery 

10  plaintiff  his  title  thereto  was  complete.      (Practice  Act, 

^ecs.  124,  125,  217,  220;  Sofcerte  v.  Landeeker,  9  Oal.  266.) 

Charles  C.  Brown,  for  Bespondent 

Though  parol  evidence  cannot  as  a  general  rule  be  admit- 
to  vary  the  terms  of  a  written  contract,  it  is  a  well  settled 
le  in  this  State  that  it  is  admissible  to  show  the  purpose 
_     for  which  the   instrument  itself  was  executed.     (Pierce  v. 
^^obinson,  13   Cal.  116;  Johnson  v.  Sherman,  15  Cal.  291; 
parsons  on  iJotes  and  BiUsi  622.)     The  rule  relied  on 
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by  plaintiff  goes  only  to  the  a 
he  made  no  objection  at  the  t: 
now  object  The  rule  invokec 
(1  GreenL  Ev.,  Sec  421,)  Pla 
of  the  note.  He  acquired  the 
honor,  with  full  knowledge  of 
usual  course  of  trade,  contrary 
America,  against  the  will  and 
terested  in  it,  and  from  one  n 
(1  Parsons  on  Notes  and  Bill 
16  Cal,  291.) 

"  Could  respondent,  in  a  su 
the  note,  have  set  up  the  agi 
Thomas  in  defence  of  the  not 
jected,  he  certainly  oould;  anc 
could  have  shown  a  fraudulen 
the  purpose  for  which  it  was  m 
V.  May,  17  Cal.  616;  Dermisi 
Scott  V.  Betts,  Lalor,  863 ;  Ola 
Beers  v.  ddver,  1  Hill,  589.) 

The  plaintiff  having  invoke 
the  Attachment  Act,  he  was  b 
V.  Landeeker,  9  Oal.  265.)  He 
answer  as  true  or  have  conti 
provisions  of  the  Act  invoked 
ment;  669  et  eeq.;  Ogden  v.  1 
having  done  so,  he  is  preclude 
the  indebtedness.  A  promia 
seizure  and  sale  on  execution, 
purchaser  under  such  sale  and 
Ins.  V.  Weeks,  7  Mass.  439 ;  h 
McClelland  v.  Hubbard,  2  Blac 
6  Blackf.  377;  Goodman  v.  D 
Lawson,  5  Pike,  376;  Rhodes 
McOhee  v.  Cherry,  6  Geo.  650 ; 
y.  Oillcau,  28  Texas,  508;  All 
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^-  Blenn,  13  Cal.  23 ;  Bansom  v.  Miner,  1  Code  R.,  N.  S.,  98 ; 
■^dam  V.  HaclceU,  1  CaL  203.) 

The  form  of  assigning  a  chose  in  action  is  in  the  nature  of 
••  declaration  of  trust,  (3  Bl.  Com.,  Sec  442,)  and  must 
"tierefore  be  voluntary,  or  by  decree  of  Court.  The  sale  and 
delivery  of  a  prranissory  note,  sdzed  and  sold  on  execution 
l>y  the  Sheriff,  will  not  subrogate  a  purchaser  to  the  right  of 
*le  payee,  nor  invest  him  with  the  rights  of  one  who 
•cquires  a'  promissory  note  in.  the  usual  course  of  trade. 
C^uoa  on  Subrogation,  164r-7.) 

^y  the  Court,  Sahoebsoh,  J.: 

The  <me  hundred  and  twenty-fourth  section  of  the  Prac- 
tice Act  provides,  among  other  things,  that  "all  debts  due 
poch  defendants,  and  all  other  property  in  this  State  of  anch 
def endaait  not  exempt  from  esecution,  may  be  attached,  and 
i£  judgnieat  be  recovered,  be  sold  to  satisfy  the  judgment 
-jj.d  execution."      Subdivision  five  of  section  one  hundred 
*^d  ^^'Qttty-five  provides  that  debits  and  credits  shall  be 
"^tudbiA  in  a  certain  mode  therein  provided.     Section  two 
V^iAkA  and  aeventeen  provides  that  "  all  goods,  chattels, 
^Loneys  and  oflier  property,  both  real  and  personal,  or  any 
Sterest  therein,  of  the  judgment  debtor,  not  exempt  by 
tow,  and  all  property  and  rights  of  property  seized  and  held 
,»ider  attachment  in  the  action,  shall  be  liable  to  execution. 
Shares  and  interests  in  any  corporation  or  company,  and 
aebts  and  credits,  and  all  other  property;  both  real  and  per- 
sonal, or  any  interest  in  either  real  or  personid  property,  and 
mil  other  property  not  capable  of  mutual  dehvery,  may  be 
attached  on  execution,  in  like  manner  as  upon  writs  <rf 
•ttachment"    Section  two  hundred  and  twenty,  amon?  other 
things,  provides  that  the  Sheriff  shall  execute  an  execution 
j6f  by  collecting  or  seUing  the  things  in  action."      Secticm  two 
.-^Tindied  and  twenty-eight  provides  that  the  Sheriff   shall 
ite  and  deliver  to  the  purchaser  of  perscmal  property 
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not  capable  of  manual  deliv( 

ment ;  and  that  such  certificj 

aD  right,  title  and  interest 

•uch  property  on  the  day  the 

Under  the  forgoing  prov 

that  the  note  in  suit  was  1 

execution  against  the  holder 

was  a  "credit''  within  the 

Bter's  Dictionary,  word  "ere 

By  the  six  hundred  and 

of  Practice  <rf  Louisiana,  th 

required  "to  seize  the  pro] 

and  credits  of  the  debtor,  an( 

ment  obtained  against  him. 

been  held  in  that  State  th 

a  promissory  note  may  be  8 

V,  Anderson,  4  Martin,  N.  S. 

by  the  Sheriff  is  not  requir 

O.  S.  483.)     In  subsequent 

seems  to  have  been  decided  i 

0.  and  N.  R.  R.  Co.,  6  Eobi 

Eobinson,  600;  PluJcer  v.  E 

Monquit,  2  La.  An.  785 ;  2 

Stockton  V.  Stanbrough,  3  L 

In  Adams  v.  Eackett,  7 

nounced  as  to  a  judgment. 

was  decided  about  the  same 

does  not  seem  to  have  been  n 

soiy  notes.     Johnson  sued 

notes  made  by  him  in  fiivor 

purchased  at  a  SheriflPa    si 

Adams  &  Co.,  by  virtue  of  ^ 

taken  the  notes  into  his  pc 

out  at  length  in  the  complaii 

the  ground  that  the  plaint 

owner  and  holder  of  the  n 

delivery  to  him  by  the  Shei 


'X 


Oct  1867.]  Davis  v.  MiTOHinLx;,  Sft 

Qpthlon  of  the  court  —  S^^^^^rson,  J. 


the  demurrer,  and  the  plaintiff  appealed.  ThiB  Oonrt  re- 
versed the  judgment,  holding  that  the  notes  wem  liable  tc 
seizure  and  sale  under  execution,  and  that  by  virtue  of  the 
Sheriff's  sale  the  plaintiff  had  become  the  lawful  owner  and 
holder  of  the  notes^  and  therefore  entitled  to  sne. 

In  the  subsequent  case  of  Crdndail  v.  Blen,  tho  policy  ol 
^e  statute  was  somewhat  severely  criticised,  but  the  previous 
<iecisionfi  were  not  disturbed.      (13  Cal.  15.)      Whether  a 
^ote  or  other  chose  in  action  caii  be  levied  upon  and  sold 
without  being  taken  into  hiB  possession  by  the  officer,  has 
*iot  been  decided  so  far  as  we  are  advised,  nor  is  it  necessaiT? 
^hat  it  should  be  decided  in  tliis  case,  for  the  note  in  Bult,  m 
the  case  shows,  was  taken  into  his  possession  by  the  offioei 
•^d  at  the  sale  delivered  to  the  purchaser.     The  qxieatiou 
^ae  involved  to  some  extent  in  the  case  of  CratidaU  v.  Blen, 
*^^t  it  was  not  decided.    The  Court  there  lield  that  it  could 
^^t  be  done  unless  the  ofiScer  had  a  fuU  and  accurate  deecrip- 
^on  of  it^   and  could  give  at  the  sale  a  full  explanation  of 
^®  conditions  and  facta  determining  its  value,  which  was 
^^*  tme,   as  the  Court  held,  of  that  case. 
,^^^  ootine  by  such  a  sale  the  purchaser  takes  the  note 
?J^^  tho    same  terms  upon  which  he  would  have  taken  it 
^^  it  come  into  his  hands  in  the  ordinary  course  of  busi 
^^^     In    this  case  the  note  was  overdue  at  the  time  of  the 
^^  azKl     the  plaintiff  therefOTe  bought   it,  subject  to  all 
^^stizig.    defences.     He  stands  in  the  shoes  of  Thomas,  and 
^^^^t   r«e«over  if  Thomas  could  not,  were  he  the  plaintiff. 
|^_^t,    tfaexi,  would  Thomas  be  entitled   to  recover  had  hf 
;^jy^?ht  -^lils  action?    Or,  in  other  words,  what  defence  could 
^tchell    xnaie  after  admitting,  as  he  does,  the  execution  and 

^ery    ^^  the  note? 
^otl  •  '•^^•^iisaction  between  him  and  Thomas,  of  which  the 

iJT  ^^  »oit  was  a  part,  was  a  fraudulent  tranaaction  afi 
^^1.^*^^  creditors  of  Thomas,  be  could  neiAer  aver  noi 
Itol  ™  «»^Tid  in  defence  of  the  action.  MitcheU  coold  no 
^'^  anor^    ,^^  ^^^^  ^  defence  of  an  action  upon  the  note 
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than  Thomas  could  show  it  in 
property.  To  such  an  action  j 
will  not  listen,  but,  in  the  lang 
in  Abbe  v.  Marr,  "will  shut  t 
intruders."  (Abbe  v.  Marr, 
Stewart,  15  CaL  387;  Gregory 

That  such  was  the  real  cha 
not  admit  of  doubt.  The  Coui 
ing  is  fully  sustained  by  the  t( 
defendant  in  his  answer  to  gi 
color  is  shown  by  the  testiuK 
Neither  party  can  be  relieved 
has  placed  himself  by  the  f: 
perpetrated.  The  law  holds  tl 
not  permit  them  to  call  thems 

Order  granting  new  trial  n 

Mr.  Justice  Bsqdbb  expres 


GEORGE  BARSTOW  v. 

■HB0B8     MUST    BB    SPBCIFnU). —  If    eiT 

for  a  new  trial,  they  must  be  part 
If  not  ao  ipecifled  are  to  be  takei 
FosaaaaiON  ov  Land. —  A  paitj  may 
personal  reeldenoe  tbereon,  or  wl 
Improved  It 

OONTBTAlfCa    OF    DnCAKDK)    LAHD    PK 

demanded  premlsea,  by  the  plalntl 
person  not  a  party  to  the  action, 

Appsal  from  the  District 
trict,  City  and  County  of  San 

The  defendants  appealed. 
The  other  facts  are  stated  i 

J?.  B.  Newman,  for  Appelli 

^xnlaw  dk  TompJcins,  for  S 
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By  the  Coiirt^  Sh^teb,  J. : 

Action  of  ejectment  for  lands  in  San  Francisco.  Trial  by 
the  Court;  finding  and  judgment  for  the  plaintiff.  The 
appeal  is  from  the  judgment  and  from  an  order  denying  a 
ttiotion  made  by  the  defendants  for  a  new  trial. 

The  motion  for  a  new  trial  was  upon  the  ground  of  error 
of  law  occurring  at  the  trial,  and  insufficiency  of  evidence 
to  sustain  the  judgment      There  is  no  specification  in  the 
statement  of  the  particular  errors  of  law  upon  which  the 
defendant  intended  to  rely   in  support  of  his    motion,    as 
Required  by  section  one  hundred  and  ninety-five  of  the  Prac- 
tice Act,  and  all  such  errors,  if  there  be  any,  are  therefore 
^  be    taken  as   released  or  waived.     Under   the   head    of 
^^sufficiency   of   the  evidence  "to  sustain  the   judgment,*' 
^^  specification  is  "  that  there  was  no  evidence  tending  to 
^ow    that   plaintiff   or  his  grantors   ever   resided   on    the 
^ound,'*  and  that  "  there  was  no  evidence  tending  to  prove 
^at  said,  graund  had  ever  been  cultivated  or  improved  by 
Plaintiff,  his  grantors  or  tenants."     It  is  true,  as  matter  of 
^^^   that  there  was  no  evidence  of  a  personal  residence  by 
^®  plaixxtiff  on  the  land.    Personal  residence,  though  an  act 
oK  •  P^^®^^®*io^j  i«  not  a  «w  qua  non  to  that  result,  as  the 
^   Jeetioxi  supposes.      Possession  by  a  tenant  is  equally  sig- 
ca^^^^*    and  available.    As  to  the  other  point  in  the  specifi- 
^    woii^     it  is  untrue  in  fact    The  record  is  replete  with  evi- 
^^d^  ^^"^   improvements  made  by  the  plaintiff,  by  his  tenants 

Th^    ^-^ose  from  whom  he  derived  his  title. 

f^j,      ex*^    2Q  g  further  specification  in  the  statement  on  motion 

JSee^  ^*^^^^  ^^^>  *^**  " ^*  ^^  proved  on  the  Slst  of  May, 

deed  'k^^^^   ^^^  *^®  institution  of  this  suit,  plaintiff  had  by 

^^er     ^^"^"^^^'iied,  sold  and  conveyed  a  portion  of  the  land  to 

to  dete^^^^^^^-"    -^^  ®^®^  *^^  ^®  found,  and  it  is  not  for  ns 

Jiot    :^'^^*^"^^  on  the  evidence  what  was  proved  and  what  was 

gtom^    ^*    i:f  the  fact  appeared  in  the  record  it  would  be  no 

coDvey^^^*^^    reversing  the  judgment     If  the  plaintiff  had 

^^^*     1^  entire  interest  pending  the  suit^  and  the  fact 
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had  been  allied  in  a  snpplem* 
the  fact  had  been  made  to  ap] 
aarilj  defeated  the  action.  ( 
But  the  sale  relied  on  here  was  < 
premises,  and  that  fact  e\ren 
further  answer* 

The  appeal  is  not  only  ¥ 
friyolous. 

Judgment  affirmed. 


THOMAS  LAKGENOUR 

WawnciMxci  of  Fmrmxm  n  IxnoLi 
encj  aTen  **  That  he  [petitioner]  U 
been,  a  cttlsen  of  Placer  County,  SI 
ancaged  la  randilnc  and  ^txwk  r 
•abstantlally  showe  the  jnrladictio 
in  eald  county  for  at  leaat  aiz  mo 
Mid  petition. 

■smciBNCT  OF  Oaons  ov  Judoi  to 
«o  CaaDiToaa^ — Where  the  Judge 
an  order  directed  to  the  C3erk  of  1 
thle  Conrt  make  pnUlcatlon  of  t 
newspaper  pnbllahed  In  said  conntj 
90th  day  of  NoTember,  1862,  at 
discharge  aa  prayed  for,  and  that 
thirty  days  preceding  said  date,*' 
combine  orders  for  the  meeting  of  i 
Id  them,  as  required  by  sections 

OsnaTBccTioN  of  Thibtt-Sixth  Sbct 
gested,  but  not  decided,  because  not 
that  the  dense  "  In  ease  he  [Insoh 
benefit  of  this  Act  daring  the  ne 
thlrtyndztii  section  of  the  Insolve 
the  appraised  valne  of  whose  propc 
amonnt  to  more  than  one  third  of  1 
"BO  property  to  surrender**  to  tt 

BmM  OF  CoNSTsucnoii  of  Statutbs 
statutes  that  some  effect,  if  possil] 
certainly  to  erery  distinct  provlslo 

JtaxaoicnoNAL  FAcm  iv  Iitsoltbkci 
in  insolTeney  shows  In  his  petition 
or,  he  baring  had  the  benefits  of  tl 
preceding,  the  appraised  value  of  1 
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*«*«  not  imotmt  to  more  than  on«  third  of  his  debts :  held,  that  the 
^ct  to  be  proTed  by  the  affidavlt:8  of  two  dlslntereeted  and  credible 
^tneasea,  that  the  Insolvent  has  really  experienced  the  loaaes  by  him 
■**ted,  etc.,  as  required  by  the  tlilrty-slxth  aectlon  of  the  Act,  is  not 
Jnrisdlcuonal,  bnt  belongs  to  the  procedure  within  the  Jtirtsdletlon,  and 
<»i»not  arise  until  the  final  hearins,  nor  is  it  reqnfred  that  said  affldaTits 
ICoD  '^°°'*'  ^  fi^«d  or  made  part  of  ttke  record. 

oe  OF  AcQDiHiwo  JuaiSDicnoii  nt  iHSOLTUfcr  Casss.— By  the  filing 
^  the  petition,  contalntog  a  statement  of  the  facts  prescribed  In  sections 
^o  ana  three  of  the  Insolvent  Act,  and  the  schedules,  duly  aubscrlbed 
•*<*  verified,  and  by  making  the  proper  orders  and  giving  the  proper 
•***«•-  tlxe  Court  acquires  Jurisdiction  of  the  subject  matter  and  of  the 
^^^rsn^*^    iiiterested. 

^CTlOl^^I^      FACTS      WHK?     JUDGMTPNT     IS     ATTACKWJ      COIXATTOALLT.— 

M^^^  ^  anal  Judgment  of  discharge  in  an  insolvency  proceeding  recites : 

^1  V**t    ^ji^  requirements  of  said  Act  for  the  relief  of  Insolvent  debtors 

ft^**     *1^«    protection   of  creditors,  and  all  orders  of  the   Court  herein, 

jieTj^*    *«a   every  respect,  been  fully  compUed  with  and  performed  by  said 

<r/^y   ^^^rx^rr  held,  that  this  suAcIently  shows  the  exiatonce  of  aU  Juris- 

4/^^«»^l      f^^^    necessary    to    uphold   the   Judgment    when    collaterally 

4  ^*^^^ 

*^^C^>^"^^  f«>™  ^^  District  Court,  Fourteenth  Judicial  Di&- 
f^,  ^        "^^^.cer  County. 

^(jle^:w  '^'^as  an  action  against  reqwndent  and  others^  upon  a 

^c^^^^c^iited  to  plaintiff  by  respondent  and  others,  for  the 

'^^Jvo  thousand  five  hundred  and  sixty-six  dollars,  with 

'^^S^JiS^  'at  one  per  cent  per  month  from  its  date,  July  18th, 

,^jw4.        The  defence  relied  on  by  respondent  was  a  plea  in 

^^  of  certain  insolvent  proceedings  and  judgment  rendered, 

Y^^ihe  case  of  James  French  v.  His  Creditors,  whereby  it  was 

^eged  that  respondent  was  dischai^ed  from  the  debt  sued 


aT 
on* 


At  the  trial,  the  plaintiff  introduced  the  note  sued  on,  and 
rested.  The  respondent  offered  in  evidence  said  insolvent 
proceedings  and  judgment,  to  which  the  plaintiff  objected : 

First  — That  the  petition  therein  does  not  conform  to  the 
requirements  of  section  two,  (Insolvent  Act,)  in  this,  to  wit: 
it  is  not  shown  therein  that  the  petitioner  had  resided  in  the 
county  in  which  the  proceedings  were  instituted  for  six 
months  next  preceding  the  filing  of  the  same,  and  that  the 
Court  acquired  no  jurisdiction  in  said  proceeding.  The  aver- 
-^entsof  the    petition  on  this  point  were  — "Tour  peti- 

>ner,  Jamea  French,  respectfully  shows  to  your  Honor, 


/ 


•   VI]    : 
'i 


P 


.•r5!0» 


•Jul  4UiI..«r*f»    .- 


r  1,1 1 1   iX 


■^ 


1(4. !'♦■** 


i    i..»- 


'  ilTl.i!' 


•  if 


.J 


94 


Lakgjsn 


State 


that  he  is,  and  for  about  t 
zen  of  Placer  County,  Sts 
engaged  in  ranching  and  s 
Second  —  The  orders  oJ 
did  not  conform  to  the  i 
eight  of  said  Act,  in  this: 
said  Judge  to  the  creditors 
Insolvent  Act,  and  that,  f 
to  creditors,  published  by 
and  notices  were  as  follows 

[Title  of  Cause.} 

*'  State  of  California,  C 

"To  the  Clerk  of  the  C 
Placer  County : 

"  Having  examined  the  i 
tioner  thereto,  it  is  herebj 
ceedings  be  filed  in  your  < 
a  stay  of  proceedings  on.  1 
tioner  be  made,  and  it  is 
ordered,  that  the  derk  of 
this  notice  in  the  Union  At 
said  coimty,  for  a  meeting 
of  November,  1862,  at  my 
discharge  as  prayed  for,  ai 
for  at  least  thirty  days  pre 

"  In  testimony  of  which 
this  22d  of  October,  1862. 

'*  Judge  Eleventh  Ju 
**  Filed  October  22d,  18€ 

"  NOTIOB 

"James  French  v.  His  i 
"  In  the  District  Court  o 
Placer  County,  California. 
"Pursuant  to  an  order  i 


^^[^^t  18&7.  Lanqenoub  «,  Fbenoh.  85 

statement  of  Facts.  , 
^^^-       ~ ■ — 

Xadge  of  the  Eleventh  Judicial  District  Court  in  and  for 
^^'^d  county,  the  creditors  of  James  French,  an  insolvent 
debtor,  are  notified  to  be  and  appear  before  said  J:iidge  at 
his  office  in  Auburn,  Placer  County,  on  Saturday,  the  29th 
day  of  November,  A.  D.  1862,  at  JO  o^clock  a.  m.,  then  and 
there  to  show  cause,  if  any  they  can,  why  the  prayer  of  said 
insolvent  should  not  be  granted,  an  assignment  of  his  estate 
and  he  be  discharged  from  his  debts  and  liabilities,  in  pur- 
suance of  the  statute  in  such  case  made  and  provided.  • 

**And  it  is  further  ordered,  that  in  the  meantime  all 
proceedings  by  the  creditors  of  the  said  insolvent,  James 
French,  be  stayed. 

"In  witness  whereof,  I,  Henry  Gooding,  Clerk  of  the 
Eleventh  Judicial  District  Court  aforesaid,  do  hereunto  set 
^y  hand  and  impress  the  seal  of  said  Court,  at  office  in 
-Auburn,  this  22d  day  of  October,  A.  D.  1862. 
fsEAr.]  "Heney  Goodino,  Clerk. 

'Hamtlton  &  W11.LIAMS,  Petitioner's  Attorneys. 
''October  25th,  1862/' 

-Third  —  That  the  Court,  entertaining  said  proceedings, 

^««  pi'oliibited  by  law  from  rendering  said  judgment,  because 

the   petitioner  had  no  property  to  surrender  for  the  benefit 

^^  ^yi   His"  creditors,  and  he  did  not  make,  before  the  Judge 

xec^iving  hig  petition,  the  proof,  by  the  affidavit  of  two 

credible  witnesses,  that  he  had  really  sustained   the  losses 

Btated  by  him,  etc,  as  required  by  the  thirty-sixth  section  of 

said  -A.ot,  and  that  said  judgment  is  void. 

"riio    schedule  attached  to  respondent's  position  averred 
that  **  petitioner  has  no  lands,  no  personal  property,  no  real 
estate,  no  notes  or  accounts,  no  money  in  hand  or  on  deposit, 
no  books  or  book  accounts,  no  property  of  any  kind  or  char- 
acter  ^whatever.'* 

The  record  of  proceedings  in  th^  case  of  French  r.  His 
Creditors,  did  not  contain  any  affidavits,  as  provided  for  in 
•ecdon  thirty-six  of  said  Insolvent  Act 

The  Court  overruled  said  objections,  aad  admitted  said 
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proceedings  and  judgment  li 

cepted^  and  assigned  said  ru] 

The  other  facts  are  stated  i| 
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Hale  dk  FeUowa,  for  Appel 

•i 
That  the  averments  of  ih^ 
«  required  residence  of  the  petilj 
months  nezt  preceding  the  fi] 
a  jurisdictional  fact  not  shov 
proceedings  in  insolvency,  ai 
offered  by  him  in  evidence  ^ 
vent  Act,  and  void.  That  tl 
of  the  Court,  made  by  the  Ji 
petition,  did  not  amount  to 
required  by  section  five  of 
publication  by  the  Clerk  of 
unauthorized  by  law  and  fail 
persons  of  the  creditors.  Th 
showed  affirmatively  he  had 
the  benefit  of  his  creditors, 
any  proof,  made  by  the  affida 
had  reaDy  sustained  the  lossec 
by  section  thirty-six  of  the  i 
application  of  respondent  wa 
relief  expressed  in  the  judgir 
among  others,  McDonald  ▼.  . 

Jo  namiUdn,  for  Responc 

'  Appellant  assaults  the  pit 
respondent's  discharge  in  ins 
petition  shows  that  he  was  i 
years  prior  to  the  filing  the: 
shown  that  he  was  a  resides 
prior  thereto.  .1  answer  his 
which,  I  think,  is  conclusive 
clearly  that  petitioner  is  anc 
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resident  of  the  cotmty  for  ten  years  last  past  Second  —  His 
petition,  wWeh  was  taken,  as  '•onfessed  by  the  default,  not 
only  80  shows,  but  the  Court,  in  its  judgment,  expressly 
decides  that  he  was  not  only  a  citizen,  but  a  resident  for  six 
months  preceding  his  application.  The  term  "citizen" 
means  not  only  a  resident  but  a  resident  with  citizen's 
rights,  and  is  a  broader  term  than  the  term  "  resident,"  and 
when  used,  as  it  is  nsual  in  ihe  petiticm,  the  former  necessa- ' 
rily  includes  the  latter  tenn.  The  citizen  must  be  a  resi- 
dent; one  may  be  a  resident  without  being  a  citizen. 

The  counsel  for  appellant  insists  upon  misunderstanding 
the  effect  of  8eeti<»i  Uiirtynsix  of  the  Insolvent  Act,  which 
inhibits  him  from  a  similar  application  within  the  same 
year,  unless  he  shall  prove  his  losses  actually  to  have  oc- 
curred, etc  It  is  not  even  pretended  that  petitioner  had 
ever  applied  for  the  benefit  of  the  Act  before. 

It  was  never  intended  that  the  Judge,  in  making  his 
order,  should  do  a  foolish  thing.  He  is  required:  First  —  To 
direct  the  filing.  Second  —  To  fix  a  day  for  the  meeting  of 
creditors,  and  order  their  meeting.  Third  —  To  make  an 
order  requiring  publication.  All  this  he  invariably  does  in 
one  order,  as  he  has  done. in  this  case.  It  is  not  denied  that 
thereafter  the  Clerk  made  the  due  and  lawful  publication  of 
the  notice  of  the  time  and  place  for  meeting  of  creditors; 
that  the  notice  is  sufficient  in  form,  published  for  the  usual 
And  lawful  time,  and  in  the  usual  and  lawful  manner. 

By  the  Oourt>  Sawykb,  J.: 

Although  the  language  used  is  not  very  exact  or  apt,  we 
think  the  petition  substantially  shows  the  jurisdictional  facts. 
So,  also,  the  order  made  by  the  Judge  might  in  some 
aspects  have  been  better  expressed;  yet,  the  effect  is,  to 
combine  to  order  for  meeting  of  the  creditors  with  an  ordei- 
to  publish  the  notice.  It  necessarily  imports  that  the  credit- 
en  are  required  to  meet  on  the  day  they  are  to  be  notified 
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to  meet     Jurisdiction  having 
the  evidence  discloees  facts  si 
discharging  the  insolvent 
Judgment  affirmed. 

By  the  Court,  Sawybb,  J., 

The  construction  of  sectioi 
relief  of  Insolvent  Debtors  U 
are  inclined  to  think,  howevc 
should  already  have  received 
the  next  year  preceding/'  01 
appraised  value  of  whose  pro] 
does  not  amount  to  more  tha 
not  to  those,  who  have  "  no 
creditors.  In  other  words, 
debtors,  whom  the  Judge  "  si 
this  law,  unless  it  be  proved 
sworn  and  subscribed  to  by 
witnesses  that  the  debtor  ha 
by  him  stated,"  etc.,  viz:  th 
erty  to  surrender  to  their  < 
received  the  benefit  of  the  A< 
the  appraised  value  of  wb 
schedule  does  not  amount  tc 
debts.  If  this  is  not  the  com 
the  section,  as  well  as  the  sei 
'*  in  case  he  should  already  1 
Act  durinj:  the  year  next  p 
has  no  office  to  perform ;  for 
all  to  surrender,  the  appraise 
to  more  than  one  third  of 
must  necessarily  be  included 
ond  clause  covers  the  whole 
provided  for,  or  accomplishe 
class.     It  is  t  mle  of  coDstn: 
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^^e,  must  be  given  to  every  word,  and,  certainly,    to  ev 
^stinct  provision  of  an  Act 


ery 


But  under  the  view  we  take,  it  is  unnecessary  to  finaJIv 
determine  the  question. 

The  discharge   ia    attacked    collaterally,    and    the    fact 
^quired  to  be  proved  as  to  either  class,  is  not  jurisdictional. 
y  the  filing  of  the  petition^  containing  a  statement  of  the 
^ctg  prescribed  in  sections  two  and  three,  and  the  schedules 
^^y  subscribed  and  verified,  and  by  making  the  proper  order 
*^d  giving  the  proper  notice,  the  Court  acquires  jurisdiction 
the  subject  matter,  and  of  the  parties  interested.     The 
l^st  relates  to  the  procedure  within  the  jurisdiction.     The 
^^Tt  is  then  authorized  to  hear  and  determine  all  questions 
^^ising  in   the  progress  of  the  case.     The  question  arising 
^er  section  thirty-six,  as  to  whether  the  losses  have  actually 
<?Urred   or  not,  involves  matter  of  proof  in  the  course  of 
Jec^  ^^®^cise  of  a  jurisdiction  already  acquired  over  the  suh- 
jTi  •  Matter,  not  matter  of  averment  as  a  basis  for  acquiring 
j^^  isdiction.     It  is  a  question  that  cannot  arise  until  the  final 
j>^^'^&        Till  then  the  party  cannot  be  called  on  for  this 
i-fc        ^'       If  the  Judge  should  grant  a  discharge  without  proof 
Ojj     ^^^d    l>e  error,  for  which  the  judgment  would  be  reversed 
ij^^^^f^^J-      A  Court  has  no  legal  authority  to  render  judg- 
t^J^j      •    ^    *  money  demand  in  an  ordinary  suit,  where  the 
tie  •    ^     <^8puted,  without  proof;  but  has  authority  to  try 
^^lij^^^^^'l    ^^d  if  judgment  should  be  rendered,  it  would  be 
Poi^x  ^*^i  reversed.    The  same  is  true  with  reference  to  the 
)ti<J^^  ^^       ^^estion.     But  if  the  fact  be    jurisdictional,  the 
Foj.  the^^^    ^^tself  recites,  "that  the  requirements  of  the  Act 
^cj  g]i  ^^*^^f  of  insolvent  debtors  and  protection  of  creditors, 
^en  fuii^^'^^^  ^f  tJ^©  Court  herein,  have,  in  every  respect, 
^e  of  -fc!^^   Complied  with  and  performed  by  said  petitioner." 
he  proorF"     ^  Requirements  of  the  Act  is,  that  he  shall  furnish 
bl 


_^^     ^^:y  affidavit  sworn  and  subscribed  to  by  two  credit- 

'^e  1osq!^_       ^^interested  witnesses,  that  he  really  experienced 

^     ^tc.     The  Act  does  not  say  that  their  affidavits 

^ed,  or  in  any  manner  made  record     Those 
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recitals  are  broad  enotigh  to 
of  proof  is  necessary  to  be 
are  record  eridence,  in  a  oo] 
done. 
Behearing  denied. 

Sahdbbsov,  J.y  oonearring 

I  concnr  in  the  order,  but 

as  it  leaves  open  the  oonstra( 
The  construction  suggested, 
my  judgment^  the  true  consti 


LEOPOLD  KING  and  A] 

UNDES    THB    FiBM    NaMX 

HENRY  L.  DAVIS,  Sm 

OF  SAlfr  F&A.NOI800* 

RJUDINO  —  ALUMATIONS     of     FBiLUE 

a  geneml  allegation  of  fraud,  ai 
presented  proceeded  to  Its  concia: 
Ita  nifllelency,  or  objection  to  trU 
ant  la  support  of  the  Imuo  of 
objection  to  tbe  answer,  that  11 
particular  facts  and  drcumetano 
too  late,  and  will  not  be  eonsldc 

Ibom. —  In  an  action  against  a  Bher 
or  their  value,  held  by  him  unde 
his  hands,  against  the  property  < 
whether  It  Is  necessary  for  the 
than  allege  that  the  goods  levies 
defendant  In  the  writ,  or  that  1 
but  the  point  is  not  decided. 

■txdkncx  —  Fkadd. —  Where,  on  the 
ground  that  a  certain  Judgment, 
nlent  as  against  the  creditors  o: 
confession  of  Judgment  to  plalntl 
•ther  Judgments  —  one  to  O.  s 
therefor,  in  the  three  cases,  beii 
was  properly  admitted  to  show  1 
ments  were  but  parts  of  one  trai 
pnrpoie;    and  sneh  erldenoe  we 


^ 


Oct  1867.] 


Enf  o  V.  Bato. 


101 


Statement  of  Facts. 


excluded  from  consideration  accordingly  as  defendant,  who  offered  the 
nme,  succeeded  or  failed  In  adduelng  any  proof  that  said  jodgmenti  to 
G.  and  F.  ft  G.  woro  confessed  for  a  like  frandnlent  purpose;  if  there 
WIS  any  proof  whateTer,  the  question  would  be  for  the  Jury ;  otherwise 
for  the  Oonrt,  on  motion  to  strike  ont 
IM. —  Where  a  motion  was  made  daring  the  progress  of  a  Jnry  trial  ts 
strike  out  certain  OTldenee,  on  snfflclent  grounds.  If  true  In  fact,  hot 
where  the  truth  of  such  grounds  was  InvoWed  in  the  Issues  on  trial 
before  the  jury :  kefd^  that  the  denial  of  the  motion  and  the  nuhmlsslon 
ef  the  eTidence  to  the  jury,  aoeompanled  hj  appropriate  tnstmctioBS, 


ImnucnoNB  —  Modiucation  of. —  It  is  not  error  for  the  Gourt  to  niodlfy 
mstractlons  asked  by  a  party  to  be  glren  Co  the  Jary. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

On  the  28d  of  July,  A.  D.  1864,  Leopold  King  and  Ast- 
thony  King,  partners  in  business  under  the  firm  name  of  L. 
King  &  Brother,  brought  this  action  against  Henry  L.  Davis, 
Sheriff  of  the  City  and  County  of  San  Francisco,  to  recover 
^e  possession  of  certain  goods  and  chattels^  allied  to  be  of 
the  value  of  thirty  thousand  dollars  currency  of  the  United 
States,  charged  to  have  been  unlawfully  and  wrongfully 
Mued  and  taken  by  the  defendant  from  the  possession  of 
the  plaintiffs,  in  the  City  and  County  of  San  Franebca 
The  issues  raised  by  the  answer  were: 

First — ^A  denial  of  the  several  allegations  of  the  ccwn- 
plaint,  and  an  averment  that  the  value  of  the  goods  and 
chattels  daimed  in  the  complaint  amoimted  only  to  the  sum 
of  ten  thousand  dollars. 

Seoond  —  As  a  separate  defence,  that  on  the  2l8t  of  July, 

1864,  tile  defendant  was,  and  ever  since  had  been,  Sheriff  of 

the  City  and  County  of  San  Francisco;  that  on  that  day 

Gold  &  Bernstein,  alleged  to  have  been  partners  in  trade.. 

executed  five  promissory  notes,  one  to  J.  Baum  &  Brother, 

«nd  the  others  to  various  persons,  who  were  alleged  to  have 

indorsed  and  delivered  the  same  to  the  said  J.  Baum  ft 

Brother.     That  on  the  22d  of  the  same  month  of  July,  said 

Baum  8i  Brother  commenced  an  action  in  the  Fourth  District 

Court  upon  the  said  five  promissory  notes,  for  the  sum  of 

six  thousand  seven  hundred  and  twMty-nine  dollars,  and  on 

the  same  day  procured  a  writ  of  attachment  to  be  issued 
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against  the  property  of  the  t 
by  yirtae  of  that  writ  the  de 
upon  and  took  into  his  po 
naihed  in  the  complaint  1 
Gold  do  Bernstein  executed  1 
to  Frank  Liebling  for  five  h 
M.  Friedman  for  nine  hund 
which  several  suits  were  co 
parties,  in  the  same  Court,  < 
attachments  issued  and  levie 

That  on  the  22d  of  Julj 
indebted  to  L.  Atkinson  & 
and  thirty-five  dollars  and 
delivered,  and  in  the  furthei 
five  dollars  and  fifty  cents 
assigned  by  Shafer  J6  Brotl 
ing  in  the  aggregate  the  su 
and  sixty-one  dollars,  upon 
July,  said  L.  Atkinson  &  ( 
Court,  and  obtained  an  ata 
upon  the  said  goods  and  ch 

The  answer  then  oonohid 

"And  this  deiendant  sayi 
A.  D.  1864,  said  Gbld  &  Be 
previously  thereto,  and  eve 
said  goods  and  chattels,  an^ 
goods  and  chattels  made  b^ 
said  22d  day  of  July,  A.  D. 
the  intent  to  defraud  the  or 
and  such  sale  is  void«^ 

The  foregoing  contains 
answer,  the  closing  allegal 
charging  any  fraud.  Upc 
tried  before  the  Court  and 
dered  for  the  defendant     I 
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^^de,  upon  the  grounds,  first,  of  insufficiency  of  the  evidence 
*^  sustain  the  verdict;  second,  errors  in  law  occurring  at  the 
*^*1;  third,  that  the  judgment  is  against  law;  which  motion 
y^  overruled,  and  this  appeal  is  by  plaintiffs,  both  from  the 
Judgment  rendered  on  the  verdict  in  favor  of  the  defendant, 
^d  from  the  order  overruling  their  motion  for  a  new  trial. 
Ill  the  month  of  April,  1864,  P.  M.  Gold  and  G.  Bernstein 
_^  doing  business  under  the  firm  name  of  Gold  &  Bem- 
^^  at  Virginia  City,  the  then  Territory  of  Nevada,  as 
^othixig  merchants.     The  plaintiffs,  L.  King  &  Brother,  at 
®  same  time,  were  merchants  residing  and  doing  business 
^  the  City  of  San  Francisco. 

yn  the  14th  of  April,  1864,  the  members  of  the  firm  of 
Kff  Bernstein  confessed  judgment  in  favor  of  the  plain- 

S  r?^  the  District  Court  of  the  First  Judicial  District,  for 
®  Cbiixity  of  Storey,  in  said  Territory  of  Nevada,  for  the 
sum  of  soven  thousand  four  hundred  and  twenty-eight  dol- 
^ars,  allege  J  to  have  been  due  to  the  plaintiffs  for  goods 
purchaooci  from  them  at  San  Francisco.  Upon  this  judg- 
ment a:aL  execution  was  issued  out  of  the  said  District  Court, 
placed  ii:i^  -1-1^^  hands  of  the  proper  officer,  and  levied  upon  a 
Btock  of  ^oods  then  in  the  store  of  Gold  &  Bernstein,  in 
Virginia.    CTity. 

Upoxi  -the  same  day,  Gold  &  Bernstein  also  confessed  a 
jndgmeixt;  3n  the  same  Court,  in  favor  of  one  Ernst  Suskind, 
for  the  STxjzn  of  four  thousand  six  hundred  and  ninety-six  dol- 
lars, the  »,:inount  alleged  to  have  been  due  on  a  note  dated 
Jnly  23 <J^  ^  D,  1863,  given  by  Gold  &  Bernstein  to  Sus- 
kind. TT^fp^oxi  this  judgment,  also,  an  execution  was  issued 
^  Q^^^^  upon  the  same  property.  Upon  these  executions 
the  Sherf:Qp  ^f  Storey  County  proceeded  to  sell  the  goods  and 
chattels  le^j^^  upon.  The  plaintiffs'  title  to  the  property  in 
litigation  j^  founded  on  these  execution  sales.  The  goods 
were  Pai-<^j^  ^  ^  plaintiffs,  in  part,  and  by  Suskind,  in 
part,  attlx^     ^^le. 

^^^^    ^-^^=^rt  time  afterwards,  the  plaintiffs  and  Suskind 
opened  a      ^^^^^  in  Virginia  City,  in  which  Um^  placed  ih6 
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goods  thej  had  each  purchased 
and  Suskind,  under  the  firm  na: 
oontinuing  to  do  business  in  thii 
up  and  shipped  to  L.  King  &  £ 
said  goodsy  where  Suskind,  on 
interest  therein  to  the  plaintif 
the  possession  of  the  plaintiffs, 
eiscoy  until  they  were  attached  i 
■ion  by  the  Sheriff  upon  the  sc 
in  the  answer  in  this  suit 

At  the  trial,  the  defence  re 
mentSy  confessed  by  Gold  &  Be 
tiffs  and  Suskind^  were  fraudi 
ereditors  of  Gold  &  Bernstein, 
defendant.  The  defendant  ii 
plaintiff's  objections  and  excej 
fessed  by  Gk>ld  &  Bernstein;  c 
•aid  P.  M.  Gk)ldy)  and  anoth 
judgments  were  confessed  by  ( 
day  on  which  they  confessed  sa 
Suskind,  and  the  papers  therei 
pared  by  the  same  attorneys, 
fered  as  evidence  tending  to 
lent  character  of  said  judgmei 
Suskind. 

The  defendant  introduced  i 
and  records  in  the  several  a< 
Plaintiffs  moved  to  strike  th< 
ground,  that,  as  the  several  m 
Bernstein  in  the  name  of  Go! 
said  firm  had  ceased  to  exist, 
said  firm  had  been  extinguish^ 
judicial  sale  of  all  the  prope 
business  had  thereafter  ceases 
same  under  which  the  plainti 
motion  to  strike  out  was  deni 
excepted. 
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The    other  facts  necessary  to  aa  understandizig  of  the 
^ints  decided  are  stated  in  the  opinion  of  the  Court 

/.  -P.  Hoge,  for  Appellants. 

The    -pleadings  in  this  ease  present  no  issne  of  f  rand,  and 
the  te8t:;iinony  in  the  record  tending  to  show  that  the  judg- 
ments   irendered  in  the  District  Court  of  Nevada  Territory, 
throus^  which  the  plaintiffs,  in  part,  derive  their  title  to  the 
proper^t^y  involved  in  this  action,  were  fraudulent  and  void, 
as  agsa-Jinst  creditors,  was  wholly  inadmissible  under  the  is- 
laes,    cuid  must  be  disregarded  by  this  Court.     That  the 
allegat;dlons  of  the  answer  in  this  case  are  wholly  insufficient 
to  raise  the  question  of  fraud  in  the  sales  in  question,  and 
contain,  no  facts  constituting  a  defence  in  that  regard,  would 
seem  to  be  well  settled.     Precisely  similar  averments  have 
been  nepeatedly  held  insufficient.    {Harris  v.  Taylor,  16  Cal- 
848 ;  JR'inder  v.  Macy,  7  Cal.  206 ;  Sempie  v.  Eagar,  27  Cal. 
166;  S:tu>x  v.  Marshall,  19  Cal.  617;  Meeker  v.  Harris,  19 
Cal.  278. )     The  last  case  cited  being  directly  in  point. 

The    Court  erred  in  overruling  the  plaintiffs'  motion  to 
strike  out  of  the  evidence  all  the  papers  and  judgment  rolls 
in  the  several  cases  which  were  founded  on  the  promissory 
notes  dated  July  2l8t,  1864,  and  which  were  made  by  Bern- 
stein in  the  firm  name  of  Gold  &  Bernstein.     The  several 
attachments  and  suits  upon  which  the  defendant  relied   for 
his  justification  were  founded  upon  promissory  notes  given 
by  Bernstein  alone  at  San  Francisco,  on  the  21st  day  of 
July,  1864.     The  proposition  on  the  part  of  the  plaintiffs, 
was  that  these  notes  were  invalid  as  against  the  plaintiffs, 
because   given  by  one  partner   after  the  dissolution  of  the 
finn.     The  authorities  would  seem  to  leave  no  doubt*  upon 
this  branch  of  the  subject.     (Story  on  Partnership,  Sees.  280, 
810,  311  ;  Whitton.  v.  Smith,  1  Freeman's  Ch.,  Miss.,  231; 
EitchcocJk  et  al.  v.  8t  John,  1  Hoff.  Ch.  517;  Oriswold  v. 
Haddington,  16  Johns.  491-92 ;  Collier  on  Partnership,  Ch. 


i 


106 


King  v.  I 


'•  )i\ 


flit  St  .Diiiaii!? 

1:.;.  i**!;'!:. 


j.i?M«a««** 


« I 


1 


i 


opinion  of  the  Court - 


II,  Sec  2,  on  the  caudcs  of  disso 
The  evidence  brings  this  case  cl 

Jarboe  &  Harrisotk,  for  Eesp* 
point  made  in  the  brief  of  app 
by  thifl  Court^  because  not  mac 
below. 


By  the  Court,  Sandebson,  J 

The  point  made  by  the  app< 
not  make  an  isdue  of  fraud, 
further  than  to  say  that  it  comi 
tains  a  general  allegation  of  fr 
to  trial  upon  the  issue  thus 
exception  to  the  answer  on  tl 
was  any  objection  made  by  th 
introduced  by  the  respondent 
fraud ;  on  the  contrary,  that  isi 
properly  made,  and  waa  tried  i 
circumstances  an  objection  to 
that  it  does  not  contain  a  stat 
and  circumstances  constituting 
entertained  by  us.  The  defect 
must  now  be  disregarded.  (Cr 
The  case  of  Meeker  v.  Harris, 
for  appellants,  does  not  sustain 
this  character  to  an  answer  c£ 
the  merits  of  the  issue,  for 
That  action  was  to  set  aside  o 
some  of  the  defendants  in  f 
ground  that  they  had  been  cc 
and  delay  creditors,  and  the 
ficiency  of  the  complaint  in 
fraud.  The  objection  waa  co 
was  held,  in  effect,  that  the  c< 
respect;  but  when  the  objectio 
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the  Court  below  or  in  this  —  does  not  appear.  Moreover, 
the  case  was  decided  finally  upon  different  grounds,  as 
appears  from  the  opinion  of  the  Court  upon  the  petition  for 
a  rehearing.  It  maj  well  be  doubted  whether,  in  actions  of 
this  character,  it  is  necessary  for  the  defendant  to  allege 
fraud  at  all,  or  do  more  than  allege  that  the  goods  attached 
by  him  were  the  property  of  the  defendant  in  the  attach- 
ment, or  that  he  had  an  attachable  interest  therein;  but  it 
is  unnecessary  that  this  question  should  be  determined  for 
the  purposes  of  this  case. 

It  follows  that  we  cannot  disregard  the  evidence  in  rela- 
ion  to  the  fraud.  With  that  evidence  in,  we  cannot  say, 
vith  counsel,  that  the  verdict  is  contrary  to  it  Upon  the 
[ucstion  of  fraud  there  is  an  apparent  and  most  material 
onflict. 

The  judgments  in  favor  of  A.  Gold  and  of  Feiyin  & 
lold  were  properly  admitted  in  evidence  on  behalf  of  the 
espondent  They  were  confessed  upon  the  same  day  as 
hat  of  the  appellants',  and,  as  claimed  by  respondent,  con- 
tituted  a  part  of  the  alleged  fraudulent  scheme  between 
Told  and  Bernstein  and  the  appellants.  It  was,  therefore, 
orapetent  for  the  Court  to  admit  them  and  allow  the 
espondent  to  show,  if  he  could,  that  they  were  confessed 
with  a  fraudulent  intent,  and,  in  short,  constituted  a  part  of 
:he  same  transaction,  of  which  the  judgment  in  favor  of  the 
Btppellauts  was  another  part.  Such  was  the  respondent's 
theory  of  the  case,  and  he  had  an  undoubted  right  to  intro- 
duce any  relevant  testimony  which  tended  in  any  degree  to 
Bstabliah  it  Whether  the  testimony,  when  in,  was  sufficient 
to  establish  it,  was  another  question,  which  was,  however, 
for  the  jury,  and  not  for  the  Court  They  were  admissible 
at  the  time  tiiey  were  offered.  If,  thereafter,  the  ro^nondent 
bad  wholly  failed  to  connect  them  with  the  judgment  of  the 
appellants,  as  being  part  of  the  same  transaction,  it  would 
have  been  the  duty  of  the  Court,  upon  appellants'  motion, 
to  strike  thmii  out  as  evidence,  or  to  instruct,  the  jury  to  dis- 
regard theuL     But  otherwise,  if  there  was  any  evidence,  how- 
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ever  slight,  tending  to  cor 

judgment.      Conceding,  as 

that  there  was  no  evidence 

judgments  as  parts  of  one 

they  were  confessed  on  the 

and  the  further  and  somewl: 

in  all  three  were  prepared 

those  facts  the  jury  might ' 

the  same  transactionj,  and  i 

ious  to  the  charge  of  findi 

without  any  evidence  to  sui 

Nor  did  the  Court  err  ir 

dence  all  the  papers  and  jui 

ment  suits,  which  were  fou: 

by  Bernstein,  in  the  name 

1864,  under  the  claim  tha 

Gold  &  Bernstein  had  beco 

and  that  therefore  Bemstei 

notes  in  the  firm  name. 

whom  the  respondent  repre 

which  the  appellants  claim 

goods  were  all  a  pretense 

they  did  not  work  a  dissol 

the  appellants  that  those 

was,  therefore,  but  anothe 

proceedings  were  not  taint 

was  a  begging  of  the  main 

it  assumed  the  validity  of 

dent  claimed  to  be  fraudu 

case,  the  only  course  to  I 

adopted  by  the  Court:   to 

jury  accompanied  by  appr 

We  do  not  find  it  neces 

detail.     It  was  not  error  f  c 

tions  as  asked.     This  we 

careful  review  of  the  whc 
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Points  decided. 


'^th  the  niKngs  and  instructions  of  the  Court  and  the  ver- 
dict of  the  jury. 

Judgment  and  order  affirmed* 

Mr.  Justice  Shaptbb  expressed  no  opinion. 


THE    NEVADA    WATER     COMPANY    v.    HENRY 
POWELL^  P,  COFFEE,  KEKR  PHELAN,  ei  al. 

Appbopjuatiow    of    Watm   wr    Dax   aitd    Ditch.— Where    the    Court    In- 
■tructed  the  Jory,  In  eubstanee,  that  If  i»Imlntiff  acquired  the  prior  right 
to  divert  a  portion  of  the  water  of  Shady  Creek,  by  meant  of  a  dam  and 
ditch,  and  the  dam  and  etream  ahoiild  at  any  subaequent  time,  by  reason 
of  minlns  by  etrancen  aboye,  become  filled  up  to  such  an  extent  as  to 
make  It  necessary  to  raise  the  dam  higher  than  It  originally  was  to  «nable 
the  plaintiff  to  continue  the  dlrerslon  by  means  of  said  ditch,  then  the 
plalnUff  is  entitled  to  make  additions  to  the  Height  of  the  dam  from  time 
to  time,  as  occasion  requires,  without  limitation,  and  wholly  irre8i»ectlve 
of  the  effect  of  these  additions  upon  the  interests  of  other  parties  acqnlr- 
tlg  rights  for  mining  and  other  purposes  on  the  stream  above,  subsequent 
to  said  original  appropriation  of  the  waters  of  the  stream :  held,  tUftt  the 
principle  on  which  such  Instructioii  Is  fovnded  is  inadmlsalbto  ^uid  the 
ustroctlon  erroneous. 

iMM.-- Where  plaintiff  appropriated  a  portion  of  the  waters  of  a  «tpeam, 
^  diverted  it  by  means  of  a  dam  and  ditch,  suffldent  for  the  purpose  In 
«•  natural  condition  of  the  stream  as  It  then  existed.  It  does  not  neces- 
»nly  follow  that  he  thereby  acquires  the  right  to  raise  his  dam  higher 
ana  higher,  as  occasion  might  require,  to  obviate  obstructions  to  its  use 
.  "•  naanner  of  lu  said  original  approprUtlon.  occasioned  by  physical 
c  anges  in  the  condition  of  the  stream  not  anUdpated,  whether  arislnjr 

toiM^V**"'**  ""'  *'«flclal  causes. 

r*T°*  question,   what  is  the  extent  of  the  right  originally    acquired 
^  Plaintiff  in  such  a  case  to  which  ail  subsequently  acquhred  rights  must 

^^^D^subordinate,  Is  one  of  fact,  for  the  Jury. 

•  r  the  plaintiff  appropriated  a  portion  of  the  waters  of  a  stream, 
of  jJ*****^*^***  *  ditch  and  dam,  amply  sufficient  under  the  conditions 
Prlati*  ****•"  "'^  ^®  country  as  they  then  existed,  to  make  the  appro- 
•Ud  ^^  •^*JIabIe,  a^^  thereby  acquired  the  right  to  appropriate  and  use 
«r  inJ^*^*^''  ®'  *****  Waters  In  said  manner  only,  this  would  not  prevent 
^.  **•''  the  right  Of  other  parties  to  acquire  a  right  to  the  surplus 
**  of  ^^  stream,  or  to  Its  bed  and  banks,  or  the  adjacent  land,  to 
And  **K****  *^**  '^^^^ild  not  Interfere  with  rights  previously  acquired. 
<>  whati  the  rights  of  tlie  subsequent  appropriators  once  attach,  the 
J"®*  '^I>Droprlator  cttQiiot  encroach  upon  them,  by  extending  hU  rights 

BwiTiL    ^*  ^^  appropriation. 

•"*«  sueh  a  casa,    when  the  ri^t  has  once  vested  tai  the  subsequent 


^f'^P'^^tor,    the    9rlor   approprlator   would  bs  no  more  Justtfled    in 
txtsudhic  his  claim,  or  changing  the  means  of  his  approprlaUon,  to  th« 
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ffNjadlot  of  tbe  Mcoad  tppro 
•neroachlng  apon  the  prior  Hi 
approprUtor  is.  In  respect  to  it 
prior  In  time  and  ezelnslTe  Id  I 
—  Where  the  plaintiff,  by  me 
dimensions,  constmeted  tt  t  < 
aseayatlon  of  a  ditch  eztendini 
construction  were  well  tdapte^ 
priated  a  portion  of  the  waters 
appropriate,  either  of  the  wate 
was  open  to  be  appropriated  b; 
first  appropriation,  acquired  t 
located  In  the  bed  and  banks  of 
condition  at  that  time,  the  plal 
ccaetlnff  a  higher  dam,  to  Intei 
bj  snbaeqQent  changes  not  wrot 
tha  stream,  It  became  Impossibl 
of  tha  stream  at  the  point  ch 


Imfj — When  plaintiff  appropriate 
•ther  conflicting  interests  had 
it  the  right  to  construct  'such 
mcBt  of  the  water.  But  wl 
appropriated  the  water  by  me 
for  a  term  of  jears  In  a  pari 
thing  manifesting  a  more  extei 
poae  he  had  thereby  defined  ti 

Appeal  from  the  Distric 
trict,  Nevada  County. 

In  the  Court  below  the 
fendants  moved  for  a  ne\ 
Court,    and  from  the  ord 
judgment  the  defendants  i 

The  following  instructic 
jury,  at  plaintiffa  requee 
time  duly  excepted,  to  wit 

**  If  the  jury  believe,  f  i 
plaintiff  to  use  and  dive 
prior  in  date  to  the  rights 
Claims,  such  prior  right  c 
such  works  as  are  absolute 
of  the  right 

"2.  If  the  plaintiff,  m 
located  the  Shady  Creek 
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*^o  waters  of  Shady  Creek  therein,  prior  to  the  location  of 
^0  Wilder  Claimfl  by  the  defendants,  or  those  -under  whom 
^^  claim,    and    Bubseqnently,  by  reason  of    obstructions 
^^8ed  "by  tailings  coming  down  the  stream  from  mining 
^^ms  above,  it  became  necessary  for  the  plaintiff  to  raise 
^pir  head  dam  to  its  present  height,  in  order  to  divert  the 
^d  water  into  their  ditch,  then  the  plaintiff  had  a  right  to 
th  ^®^  ^^  head  dftm,  notwithstanding  any  damage  caused 
^^^^hy   to  the  Wilder  Claims. 

3.  If  i\^Q  j^jy  believe  from  the  evidence  that  the  Shady 
eet  IDitch  of  plaintiflF  was  located,  and  any  portion  of  the 
tfc*  Trr^^  the  stream  diverted  therein  prior  to  the  location  of 
©  *^il<ier  Claims,  and  that  the  raising  of  the  dam  to  its 
%.     ent     height  was  rendered  necessary  for  the  purpose  of 
^ertixig   said  water  into  their  ditch,  by  reason  of  tailings 
.     ^^JS    do^wn  said  stream  from  mining  claims  of  other  par- 
es ar>o^^^  g^j  ^^^^  ^^^  ^^  j^^  should  find  for  the  plain- 
^  atx<i    a.8sess  such  damageis  as  may  have  been  proven. 
'    -A.  party  cannot  justify  the  cutting  of  a  dam  upon  the 
ground^  t;lia,t  he  was  abating  a  nuisance,  by  showing  that  at 
some  tixr^^  prior  to  such  cutting  the  dam  caused  him  an 
™3^^,    l>ut  he  must  show  either  that  such  dam  was  causing 
mm  ail    ixx  jury  at  the  time  when  such  cutting  took  place,  or 
that,  if    ^Jjowed  to  remain,  it  would  cause  him  an  injury  at 
•ome  8nl>sequent  time.'' 

The   o-tCber  facts  are  sufficiently  stated  in  the  opinion  of 
the  Coii:»— «^ 


'^'  ^^Z^ien,  and  A.  A.  Sargent,  for  Appellants. 

®   S^<^xxrt,  in  effect,  instructed  the  jury  that  the  prior 

•PProprf^.^^^^^  of  the  waters  of  a  stream  could  add  to,  enlarge, 

m  ext^x^^^       ^Yxe  means  by  which  his  water  was  originally 

/T^^^>         -tx>   the  destruction   of  all   subsequently  acquired 

*^?  •]  L^^^^^  *^**>  ^  **^*'  ^^^  ^^^  ^^^  subsequently  acquired 

Fo^^^^       ^were  by  sufferance  of  this  primal  right 

'  *     ^•=*^"^ver8al  of  this  ruling  we  rely  upon  the  maxim  sic 
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tif ertf  fuo  ul  dlienum  non  loBdas, 
Judge,  not  only  the  maxim  its 
eiple  aaaerted  subversive  equal 
the  soundest  doctrines  of  botl 
Brainerd,  1  Cowen^  78;  Ha/y 
Comst  161 ;  Ferrera  v.  Knipe 
27  OaL  481 ;  Logan  v.  Driscol 
16  CaL  161;  Farrand  v.  Mcur 

In  no  class  of  cases  has  tl 
applied  than  where,  as  in  the  < 
tor,  by  change  in  the  use  of  ] 
OQsly  his  neighbor's  property 
Sees.  330,  342.) 

In  Belknap  r.  TrimbU,  8  T\ 
use  and  mode  of  using  water 
judice  of  others.  (See,  also^ 
217 ;  Thomas  v.  Brackney,  I'! 

7  Cow.  267;  Rvssell  v.  Scott, 
ttcn,  7  Pick.  203 ;  Robinson  v 
Company,  27  Barb.  622.) 

Such  are  but  a  few  of  the 
eiple  has  been  recognized  anc 
to  this  State  and  to  the  pe 
rights  are  here  held,  was  assc 
482,  with  marked  emphasis.  ( 

8  CaL  93 ;  Sim^  v.  Smith,  7 
ham,  9  CaL  691 ;  Jones  ▼•  J 

A  party  may  change  the  p 
his  ditch,  but  not  to  the  p 
Laird,  16  CaL  180.)  Such  c 
the  prejudice  of  sitbsequent 
Co.  v.  Morgan,  19  Cal.  616.] 

A.  C.  NUes,  for  Responde 

We  propose  to  discuss  the 
the   instructions  given   at    j 
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party  who  first  appropriates  and  diverts  the  water  of  a  stream 
for  mining  purposes,  thereby  aoquires  the  right  to  construct 
snch  works  as  are  necessary  to  divert  and  use  such  water; 
and  if  damage  results  thereby  to  mining  claims  subsequently 
located,  it  is  dammun  absque  infuria. 

We  shall  certainly  not  take  issue  with  appellants'  counsel 
upon  the  validity  of  the  maxim,  sic  utere  hio  ut  alienv>m  non 
hfdaa;  but  they  have  evidently  mistaken  the  true  meaning 
of  the  madnL  There  is  no  rule  of  law  or  legal  maxim 
which  requires  a  person  to  so  use  his  property  as  not  to 
damage  the  property  of  another.  The  word  Icedas  imports 
more  than  damage;  it  imports  injury.  (Notes  to  Ashby  v. 
White,  1  Smith's  Lead,  Cas.  361.) 

Undoubtedly  we  have  no  right  to  raise  our  dam  so  aa  to 
injure  the  mining  claims  of  defendants.  But  injury  means 
damage  accompanied  ^by  wrong,  as  resulting  from  careless- 
ness,  n^ligence,  etc  The  words  are  sometimes  used  indis- 
criminately by  the  Courts,  but  never  when  the  distinction  is 
required  to  be  drawn.  That  the  raise  of  the  dam  resulted 
ui  damage  to  defendants*  claims,  we  of  course  admit  for  the 
purpose  of  the  argument  But  the  only  question  is,  whether 
this  result  was  an  injury,  or  damage  without  injury. 

We  think  the  counsel  for  appellants  have  mistaken  the 
lature  of  the  property  owned  by  the  plaintiff,  and  the  nature 
>f  the  injuries  complained  of  by  us.  In  our  complaint  we 
iver  the  right  to  the  use  of  certain  waters  of  Shady  Creek, 
ind  the  interruption  of  that  use  by  the  defendants.  The 
litch  and  dam  were  mentioned  only  as  the  corporeal  means 
)y  which  our  right  to  the  use  of  the  water  was  acquired  and 
sxercised.  The  only  damage  charged  was  the  deprivation 
rf  the  use  of  the  water.  The  cutting  of  the  dam  was  alleged 
18  the  means  by  which  we  were  so  deprived  of  the  water. 
S'ow,  what  was  it  that  we  acquired  by  our  original  location 
ind  diversion  of  the  waters  of  Shady  Creek?  It  was  cer- 
[ainly  not  the  right  to  use  and  maintain  the  particular  dam 
that  was  first  erected  in  1850,  or  that  erected  at  any  subse- 
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qnent  date.  A  dam  might 
enable  us  to  divert  the  wat 
acquired  was  to  divert  a  cerl 
stream  for  mining  purposes, 
to  divert  it.  If  any  change 
from  natural  causes,  or  othf 
of  ours,  our  right  to  the  use 

Our  right  being  prior  to  tl 
these  claims  were  located,  s 
right  to  the  use  of  a  dam  oJ 
right  to  divert  the  water  bj 
aary. 

We  admit  the  binding  f 
Smith,  27  Oal.  482,  cited  by 
constitute  the  groundwork 
subject  remain  undisturbed.' 
we  are  called  to  apply  them 
the  reasons  of  these  rules  to 
not  the  strict  letter  of  the  r 
For  instance,  in  the  enforce 
sister  States,  concurring  w 
that  a  ripmrian  proprietor  h 
water  of  a  stream,  but  has  i 
while  passing  over  his  land, 
cation  of  the  rule  under  th< 
here  the  ordinary  use  of  wa 
its  absolute  diversion  from 
that  there  is  not  a  change 
this  respect?  The  Court, 
Yet,  while  the  Oourt  rejec 
maxim,  it,  none  the  less,  a} 
of  things  here  existing.  I 
notice  of  the  well  known 
water  for  a  use  that  nee 
stream,  and  so  declare  the 
inapplicable.  The  Coort 
notice  of  the  f  act,  eqnaUy  i 
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the  streams  in  the  mining  region  of  this  State  is  mining 
groimd;  that  it    is  liable   at  all    times  to  be  located  and 
worked  as  such,  and  that  the  inevitable  result  of  such  work 
is  to  send  refuse  and  tailings  down  the  stream,  and  fill  and 
cover  the  dams  and  claims  below.     And  in  the  application 
of  the  maxim  sic  utere,  etc,  to  this  condition  of  things,  it  is 
equally  bound  to  say  that  a  party  who,  by  prior  appropriation 
of  a  certain  amount  of  water,  has  acquired  a  right  to  ita 
use,  shall  not  be  deprived  of  his  right  by  such  unavoidable 
change  in  the  bed  of  the  stream.     And  a  subsequent  locator* 
of  claims  above  or  below  is  also  bound  to  take  notice  of  this 
state  of  things.     The  defendants  in  this  case  well  knew, 
when  they  located  their  claims,  that  the  unavoidable  result 
of  their  work,  and  of  the  work  of  others  upon  the  stream, 
would  be  to  fill  the  bed  and  force  plaintiff  to  raise  its  dam, 
or  to  utterly  abandon  its  property. 

By  the  Court,  Sawyer,  J.; 

This  is  an  action  to  recover  damages  for  the  destruction 
of  an  addition  to  a  dam,  by  means  of  which  the  waters  of 
Shady  Creek  were  turned  into  plaintiff's  ditch,  and  to  restrain 
defendants  from  tearing  down  any  other  addition  that  may 
be  naade.  The  defence  is,  that  said  addition  so  torn  down 
"^as   a  nuisance  to  defendants'  mining  claim. 

The  plaintiff's  testimony  tended  to  show  the  following 
8tate  of  facts,  viz :  That  plaintiff  is  the  owner  of  a  mininc: 
ditch  cut  for  the  purpose  of  conveying  water  from  Shady 
Creek  to  French  Corrall  for  mining  and  other  purposes; 
that  the  right  to  the  use  of  said  waters  of  Shady  Creek  was 
acquired,  and  said  ditch  located,  as  early  as  1850;  that  the 
water  of  Shady  Creek  was  turned  into  said  ditch  by  means 
of  a  dam  constructed  across  said  creek;  that  the  original 
height  of  said  dam  was  six  feet,  but  that,  more  than  five 
years  before  the  commencement  of  this  suit,  plaintiff  had 
raised  it  from  time  to  time,  till  it  had  attained  the  height  of 
twenty-four  feet;  that  m  the  month  of  August,  1863,  plain- 
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tiff  added  from  four  to  six  f( 
dam;  that  said  last  addition  t 
any  portion  of  the  waters  of  i 
that  this  necessity  was  cau^ 
deposits  of  tailings  in  the  bee 
principally  from  mining  opers 
a  half  miles  above  said  dam, 
tions  conducted  upon  the  clai 
which  water  and  tailings  we 
and  flowed  down  to,  and  fille 
The  defendants'  testimony 
defendants  and  their  grant 
possession  of  certain  mining 
on  the  banks  of  Shady  Creeli 
above  plaintiff's  said  dam; 
sessed  and  worked  accordinj 
the  date  of  their  location  to 
purpose  of  working  said  cl 
constructed  above  said  claim 
of  their  said  ground;  that, 
there  was,  up  to  18  63,  a  fall 
in  1863  plaintiff  raised  said 
that  the  bed  of  the  creek  was 
the  raising  of  said  daia  the 
defendants'  claims,  and  def 
from  working  the  same ;  ths 
could  be  profitably  worked  1 
that  the  raising  of  the  dan 
and  that  if  the  height  of  th 
point  from  which  it  was  rai^ 
again  worked.  Also,  that, 
claims,  a  large  supply  of  w 
tant  streams  through  other 
Creek,  above  said  dani  and 
ants',  and  that  by  means  o 
the  amount  discharged  ml 
creased,  and  that  the  grea 
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run  into  Shady  Creek  came  from  mines  and  claims  far  above 
the  claims  of  defendants. 

There  was  some  other  testimony,  but  the  foregoing  is  suf- 
ficient to  show  the  real  points  in  contest,  and  illustrate  th^ 
theory  upon  which  the  case  was  submitted  to  the  jury.     Tha 
tendency  of  the  testimony,  then,  is,  that  the  overflowing  of* 
the  defendants'  claims  with  water  and  tailings,  upon  which 
defendants  rely  to  justify  them  in  abating  the  last  additioim^ 
to  plaintiff's  dam  as  a  nuisance,  was  occasioned  by  said  addi — 
tion  of  from  four  to  six  feet  to  the  height  of  said  dam,  mad^ 
in  1863 ;  that  it  was  necessary  for  plaintiff  to  make  this  addi— 
tion  in  order  to  enable  them  to  turn  the  waters  of  Shady- 
Creek,  to  which  they  were  entitled,   into  their  ditch;  and 
that  this  necessity  was  principally  in  consequence  of  mining^ 
done  on  the  stream  some  two  and  a  half  or  three  miles  abovo 
the  dam,  by  reason  of  which  a  large   quantity  of  tailings 
and  debris  were  carried  down  and  deposited  in. the  bed  of 
the  stream  above  said  dam,  thereby  filling  it  up. 

Without  particularizing  the  instructions  given  and  refused, 
this  case  was  distinctly  submitted  to  the  jury  upon  the  the- 
ory, that  if  plaintiff  acquired  the  prior  right  to  divert  any 
portion  of  the  waters  of  Shady  Creek  by  means  of  a  dam 
and  ditch,  and  the  stream  and  dam  should  at  any  subsequent 
time,  by  reason  of  mining  by  strangers  above,  become  filled 
^P  to  such  an  extent  as  to  make  it  necessary  to  raise  the 
dam  higher  than  it  originally  was,  to  enable  tiie  plaintiff  to 
continue  the  diversion  by  means  of  its  ditches,  then  the 
plaintiff  is  entitled  to  make  additions  to  the  height  of  the 
dam  from  time  to  time,  as  occasion  requires,  without  limita- 
tion, and  wholly  irrespective  of  the  effect  of  these  additions 
ypon  the  interests  of  other  parties  acquiring  rights  for  min- 
^g  and  other  purposes  on  the  stream  above,  subsequent  to 
the  original  appropriation  of  the  water  of  the  stream.  We 
think  the  principle  thus  broadly  stated  wholly  inadmissible. 
The  plaintiff  is  undoubtedly  entitled  to  protection  to  the 
ittW  extent  of  the  right  acquired  by  virtue  of  its  prior  appro- 
priation of  the  waters  of  Shady  Creek.     The  plaintiff  appro- 


P 


i 


i 


^^H 


118 


Nevada  "Wateb  C 


|IB!»'-' 


I 


Opinion  of  the  Coui 


priated  a  portion  of  the  waters  c 
it  by  means  of  a  dam  and  ditch 
the  time,  in  the  natural  condit 
existed.  But  it  does  not  follo\« 
plaintiff  thereby  acquired  the  i 
and  higher,  as  occasion  might 
tions  to  its  use  in  the  manner  < 
sioned  by  physical  changes  in 
not  anticipated,  whether  arisii 
causes.  The  question,  what  is 
nally  acquired  by  plaintiff,  to  w 
rights  must  be  subordinate,  is  o 
dam,  as  originally  constructed 
any  other  rights  had  been  ac 
stream,  or  in  the  banks,  or  thi 
undoubtedly,  under  the  custoi 
nized  law  of  the  land,  was  c 
waters  of  Shady  Creek  for  mi 
a  right  to  construct  a  dam  and 
in  the  condition  of  the  stream 
it  to  control  the  waters  appn 
plated.  How  far  great  poesih 
be  anticipated  and  provided  f  c 
not  now  necessary  to  determii 
appropriated  the  waters,  and 
amply  sufficient,  under  the  cc 
country  as  it  then  existed,  to  i 
a  right  to  appropriate  and  i 
adopted  and  to  the  extent  of 
not  prevent  other  parties  froi 
plus  water,  or  in  the  bed  and 
adjacent  lands,  to  any  extent  ^ 
the  rights  before  acquired, 
subsequent  approprlators  once 
cannot  encroach  upon  the: 
beyond  the  first  appropriatic 
appropriated  the  waters    of 
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tch  and  dam  for  tlie  purpose  of  conveying  it  away  for  the 
es  contemplated,  and  the  mode  of  use,  so  far  as  anything 
the  contrary  appears  by  the  testimony,  was  sufficient  in 
e  then  condition  of  the  stream,  to  enable  the  plaintiff  to 
joy  the  waters  in   the  most  advantageous  manner.    It  does 
►t  appear  that  plaintiff  acquired  any  rights,  or  made  any 
aim  beyond  this.      If  plaintiff's  right  was  thus  limited  to 
e  extent  and  mode  of  the  actual  appropriation  —  and  from 
le  mere  fact  of  appropriation  and  enjoyment  to  a  certain 
rtent,  and  in  a  particxdar  manner,  no  presumption  of  law 
rises  that  the  right  is  more  extensive  than  is  indicated  by 
le  actual  appropriation  and  mode  of  enjoyment  —  then  the 
.efendants  had  a  right  to  take  up  the  mining  claims  on  the 
tream  above,  and  work  them  in  any  manner  which  would 
lot  encroach  upon  the  rights  of  the  plaintiff,  as  they  were 
ictually  vested   and   enjoyed  at  the  time  of  locating  such 
mning  claims.      To  that  extent  they  themselves  would  be 
bhe  first  appropriators,  and  being  first  in  time,  would  be  j&rst 
in  right    When  the  right  has  once  vested  in  the  defendants, 
the  plaintiff  is  bo  more  justified,  by  extending  its  own  claim, 
or  changing' the  means  of  appropriation,  in  interfering  with 
the  full  enjoyment  of  the  right  vested  in  the  defendants,  than 
the    defendants  would  be,  in  encroaching  upon  the   prior 
rights  of  the  plaintiff.     The  fact  only  appears  in  evidence 
that  plaintiff  first  appropriated  a  portion  of  the  waters   of 
Shady  Creek  at  a  certain  point,  and  diverted  and  enjoyed 
hem  all  by  means  of  a  ditch  and  dam  of  a  certain  height, 
^rom   these  facts   alone,  as  before  intimated,  no  legal   pre- 
emption arises,  that  a  right  had  at  that  time  vested  to  take 
he  water  out  at  a  point  higher  up  the  stream  where  a  dam 
^ould   flood   defendants*  claims,  or  by  means  of  a  higher 
am  which  would  affect  the  water  at  said  point  higher  up 
tie  stream   ^^  ^e  same  manner.     The  legal  presimiption 
roDi  these  facts  alone  would  rather  be,  that  the  right  ^^as 
lo  mox-e  extensive  than  the  present  enjoyment    The  limita- 
ion  of  plaintiff's  right  to  its  actual  enjoyment  at  the  time 
being   assumed,  the  defendants  were  authorized  to  take  up 
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mining  claim  on  the  str 
them  in  the  condition  in 
they  could  do  so  withoi 
rights,  and  after  their  r 
could  not  rightfully  const 
the  stream  and  thereby  fl 
-were  not  affected  by  the  : 
of  the  plaintiff,  as  they  & 
Baid  claims,  nor  ccrald  tb 
plished  by  erecting  a  dai 
old  one  at  the  point  wher 
mode  of  encroachment  is 
the  former.  The  defends 
1853,  and,  so  far  as  the 
arising  from  the  facts  v> 
shows,  without  in  any  -^ 
plaintiff  as  they  then  ex: 
ten  years,  during  which  1 
BIX  feet  —  the  height  at  v 
height  of  twenty-four  fe 
damaging  defendants'  cl 
fact,  before  the  location 
right  to  erect  its  dam  t( 
carried  in  18G3,  they  cc 
as  against  defendants  w 
subsequent  changes  occu] 
it  impossible  to  longer  c 
without  raising  the  da 
question  is,  what  was  t 
affect  the  stream  above 
ants'  claim  was  located  ? 
at  that  time  was  open  to 
if  they  by  first  approp 
their  claims  in  their  con 
not  authorized,  by  erect 
that  right  The  plaint] 
the  parties  who  filled  ui 
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B  water  right  acqixiTed,  but  the  remedy  is  not  by  building 
3ir  dam  higher,  and  thereby  destroying  the  rights  of  other 
rtiee  who  had  locat;ed  on  the  stream  above,  subject  only  to 
^  right  of  the  plain -tiff,  whatever  it  was,  as  it  existed  at  the 
le  of  such  locatioxi.  If  the  defendants  had  the  right  to 
rk  their  claims  in  t:he  condition  they  were  in  when  located 
1853,  and  in  the  manner  in  which  they  did  work  them, 
I  in  which  they  Inad  enjoyed  them  for  a  period  of  ten 
rs,  then  the  raisii^g  of  the  plaintiff's  dam  to  such  a  height 
to  throw  the  watexr  and  tailings  back  upon  said  claims  in 
manner  indicated  by  the  testimony  is  a  violation  of  the 
sim  sic  utere  tuo  ut  alienum  rum  loffdaSj  and  defendants 
«  injured  as  well  as  damaged.  The  right  acquired  by 
intiff  to  take  the  ^^aters  of  Shady  Creek  at  the  point  where 
^as  diverted  by  its  dam  did  not  necessarily  carry  with  it 
legal  right  to  elevate  the  dam  from  time  to  time,  as  great 
rsical  changes  in  the  condition  of  the  stream  might  after- 
rds  rec[uire,  for  all  future  time,  without  reference  to  other 
>erior  Tights  subsequently  acquired.  The  exercise  of  such 
•ight   xnight  lead  to  flooding  a  large  part  of  the  country 

>ve. 

Undaiabtedly,  wlien  plaintiff  took  up  the  water,  and  before 
jer  ooTiflictiug  interests  had  vested,  the  ri^t  to  the  water 
tried  ^th  it  the  right  to  construct  such  works  as  were 
jcessary  to  the  f  tdl  enjoyment  of  the  water.  But  when  it 
jtablislied  its  works,  and  fully  appropriated  the  water  l^ 
icans  snfficient  for  the  purpose,  and  used  it  for  a  term  of 
ears  in  a  particular  mode,  unless  there  was  something  mani- 
Bsting  a  more  extended  right,  other  parties  had  a  right  to 
appose  that  the  plaintiff  had  itself  defined  the  limits  of  its 
ightfi  and  act  accordingly. 

The  question  to  be  determined  is,  to  what  extent  did 
>laintiff  acquire  the  right  to  affect  the  banks  and  bed  of  the 
tream  at  the  point  where  defendants'  claims  are  located, 
before  the  location  ptssld  olaimst    This  point  being  aseer^ 
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tainedy  the  plaintiff  is  not  an 
the  damage  and  injury  of  thi 

The  case  was  submitted  t 
theory,  and  for  this  reason  1 
and  a  new  trial  had. 

We  have  said  nothing  as 
the  parties  of  the  working  o 
the  filling  up  of  the  plaintif 
tion  necessary,  for  the  reaso 
did  not  take  this  element  ii 
the  kind  is  presented  by^  th 
because  respondent's  counsel 
the  testimony  in  their  brief ; 
the  theory  adopted  by  the 
jury.    In  the  second  instru( 
of  "  obstructions  caused  by 
from  mining  claims  above;' 
coming  down  said  stream  f  re 
above  said  dam/' 

Judgment  and  order  dei 
new  trial  granted. 

Mr.  Justice  Sandebson  ( 


PHILIP  HEROL 

FUADIVO  —  A     OonirFBR     CliAIlf  ^ 

ANSwn. —  A  counter  claim,  c 
ne«d  not  be  denied  by  plaint! 
rule  la  the  same  as  before  the 
Innc  —  CB08S  Complaint. —  Whei 
anthorlied  by  the  amendmeni 
mattera  therein  alleged  will  b 

Appeal  from  the  Distri 
trict,  City  and  County  of 
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Hebold  v.  Smith. 
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Argament  for  Appellant 


Ilifl  was  an  acticm  to  jrecover  from  the  defendant  the  sum 
seven  hundred  ajad  six  dollars,  and  sixty-two  cents,  as  a 
lancje  due  upon  &  stated  accomit^  and  for  work  and  labor 
le  and  materials  furnished, 

He  defendant,  ixi  his  answer,  denied  each  and  every 
terial  allegation  of  plaintiffs  complaint,  except  that  plain- 
did  work  and  labor  for  defendant  to  the  amount  of  five 
idred  and  twen-tjr-five  dollars.  The  defendant  then  set 
a  coiinter  claiixx  in  four  counts,  claiming  that  plaintiff 
I  indebted  to  him.  in  the  sum  of  one  thousand  and  twenty- 
le  dollars  and  t\?^enty-five  cents,  and  demanded  judgment 
I  the  sum  of  five  lundred  and  four  dollars  and  twenty-five 
nts  being  the  l>alance  due  him.  The  pleadings  in  this 
•tiou  were  verified.  The  plaintiff  failed  to  file  a  replica- 
iom  OT  answer,  to  any  of  the  matters  set  up  in  defendant's 
i3jsv?er.     The  cause  was  tried  before  the  Court,  without  a 


jury 


The  Court  lueld,  upon  the  trial,  that  the  counter  claim 


set  up  by  the  defendant  stood  admitted,  and  then  and  there 
xendered  judgment;  for  the  defendant  for  three  hundred  and 
twenty-two  dollars    and  fifty  cents.    The  plaintiff  afterwards 

moved  for  a  new  trial,  and  it  was  granted,  from  which  order 

granting  a  new  trial  the  defendant  appealed. 

James  Mee,  for  Appellant,  argued: 

That  the  counts  of  the  answer,  setting  up  that  plaintiflF 
18  indebted  to  defendant  in  the  sum  of  one  thousand  and 
twenty-nine  dollars  and  twenty-five  cents,  concluding  with 
a  prayer  for  judgment  for  the  balance  of  said  sum  over 
the  amount  of  plaintiff's  demand,  is,  in  substance  and  effect, 
B>  cross  complaint,  and  confessed,  because  of  the  failure  of 
plaintiff  to  answer  the  same ;  that  no  real  distinction  can  be. 
drawn,  under  our  Practice  Act,  between  a  counter  claim 
and  the  matters  that  may  be  pleaded  in  a  cross  complaint, 
since  either  might  be  the  foundation  of  an  action  by  defend- 
ant against  plaintiff;  and  cited  Sees.  88,  60,  and  65,  of  the 
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Practice  Act>  as  amended  in  18< 
New  York  Code,  Sees.  168, 15 

Julius  Oeorge,  and  Ralph  0, 

Section  forty-six  of  the  P 
p.  702,)  provides  that  the  ai 
contain,  besides  denials: 

1.  Matter  in  avoidance. 

2.  A  counter  claim. 

8.  The  subject  matter  of  a 

That  the  last  is  not  intend 
subdivision,  is  evident  by  c 
counter  claim  in  section  fort 
section  forty-six;  the  cross  co 
than  the  plaintiff. 

Section  fifty  (Stats,  of  18 
various  answers  of  the  def en 
Tiding  that  the  plaintiff  ma 
avoidance  or  a  coimter  claim 
**  when  the  answer  contains 
against  whom  relief  is  there 
answer  "  thereto. 

By  this  section  it  will  be 
'*  demur  "  to  a  counter  clain 
answering  it    Should  an  ai 
ter  claim,"  the  Coxirt  woul 
pleading  authorized  by  stati; 

By  the  Court,  SAiimsBSOK 

The  plaintiff  was  not  req 
1866,  to  deny  the  defendam 
him  upon  his  proof.  In  rei 
to  counter  claims,  the  rule  i 
ments  of  1866.  Those  ame 
ing  called  a  cross  complain 
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Point!  decided. 


iro68  complaint,  it   must  be  replied  to,  so  far  as  the  cross 
lomplaint  is  conoemed,  or  the  matters  therein  alleged  will 
le  taken  as  confessed.     But  in  no  other  respect  ia  the  plain- 
iff  required  to  reply  to  the  answer. 
Order  affirmed. 

Mr.  Justice  Shabtteb  expressed  no  opinioau 


gl^HANATT     GAT    v.    WILLIAM    8.    MOSS,    W.   H. 
BUTTRIOK,    Airo    W.    S.    PITCH. 

pi^B)GB  09  P«»«owa1j  PBOPmtTT. —  WTier«  a  ehote  4»  action  la  ustciMd  tad 

dellTcred  am  collateral  seenrlty  'or  the  payment  of  a  d^bt  due  tiie  aoslgnee, 

the  aiilsnB^*>^^  ^^'^  delWeir  to  the  mselgnee  of  the  ehowe  1m  a&tkm,  are 

neceieary  to  i^tw  the  .latter  tall  authority  to  readny  control  the  leearlty 

and  make  It  aTallable,  hot  this  doea  not  neceasarlly  constitute  the  tran«i- 

actlon  a  chattel   mortgage  as  dlitlngolahed  from  m  pledga.    Vp&m  tkm 

facta  In  this  case,  the  tranaactlon  waa  a  pledge. 

H^Tj  ov  VUSD9B  BT  Pi^Boon. —  The  pladgee  of  a  ehate  in  action,  pledged 

as  security  for  the  payment  of  a  debt.  Is  not  anthorised  to  sell  the  pledge 

wlthont  calling  on   the  pledgor  to  redeem,  and  giving  him  reasonable 

notice  of  his  Intention  to  selL 

Ipnc. In  snch  a  case.  It  may  well  be  doubted  whether  the  pledgee  of  s 

contract,  for  the  payment  to  the  pledgor  of  a  much  larger  som  of  money 
than  the  debt  dne   to  the  pledgee  from  the  pledgor,  was  not  bound  to 
collect  the  amount  due  on  the  contract  and  reimburse  himself  out  of  the 
proceeda 
IDBX.— Where,  wlthont  calling  on  the  pledgor  to  redeem,  the  pledgee  sold 
the  pledge  — a  ehoae  In  scflon  — this  was  a  conversion  of  the  pledge, 
and  the  pledgee  thereby  became  liable.  In  sn  action  for  the  eonterslon. 
for  the  value  of  the  pledge  at  the  time  of  the  conversion  In  excess  of 
his  demand  secured  by  the  pledge,  with  legal  Interest  thereon  from  the 
time  of  the  conversion. 
FivniNOs  OF  Fact  akd  CONCLimioirs  o»  I^aw. —  Where,  by  the  admtsslonB 
of  the  pleadings  and  the  other  facts  found  by  the  Court,  It  appeared 
that  the  assignment  and  delivery  of  a  ohoae  in  action  was  a  pledge,  In- 
stead of  a  mortgage  thereof,  the  finding,  as  of  a  fact  hy  the  Ctourt,  that 
It  was  a  mortgage,  and  not  a  pledge  of  the  property,  is  but  the  statement 
of  a  leca]  conclusion. 
Wtum  09   ^ifpiHos   BT   THS   CouwT. —  The   Court,   when   trying   a  cause 
wlthoiit  %  j„py,  iB  authorised  to  file  written  findings.  In  the  first  Instance, 
'  "ther   demanded  or  not 
Ipnc  —  IDxcM^n^ovs  TO  FiKDiHwi.— Whsre  the  record   only  disclosed   the 
filing  Of    undlngs  of  fact  by   the   Court,   written  findings  having  been 
reqne8te<j   ^y  tfip  plaintiff  at  the  trial,  and  that,  sixteen  days  after  Such 
dllng;  th«   plaintiff  filed  and  served  his  exceptions  to  such  findings  as 
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defeetlTe.  which  filing  and  aerrlc* 
and  It  nowhere  appeared  at  what 
finding!  had  been  gfren  or  recelre^ 
csecptlona  most  be  deemed  to  havi 
In  the  one  hundred  and  eightieth 
ViiiDnfGS  OF  Fact — Whkn  Gonclds 
excepted  to  the  finding!  of  fact  fil 
new  trial  on  the  ground  that  the 
'  denee  or  otherwise,  th^  became  1 
tloned  bj  respondent  on  appeaL 

Appeai*  from  the  District  O 
CSty  and  Comity  of  San  Fran( 

This  was  an  action  to  recov 
tract  alleged  to  have  been  c( 
and  Buttrick,  or  by  defendant 
of  the  pleadings  and  the  facts 
it  appeared  that  the  facts  of  t 
the  2l8t  of  May,  1862,  plaintif 
certain  parties  to  build  them 
Francisco  County,  for  a  stipu 
undertaking  he  formed  a  parti 
who  took  personal  charge  of 
of  the  work,  and  for  his  securi 
an  assignment  and  delivery  of 
to  become  due  thereunder,  fi 
This  contract  White  subsequei 

1862,  assigned  and  delivered 
strument  which  was  an  absok 
as  admitted  in  the  pleadings,  wi 
secure  to  Moss  the  payment  oi 
dollars,  with  interest  thereon  f 
the  rate  of  three  per  cent  pe 
been  loaned  by  said  Moss  to  s 
expenses  of  the  work  alluded 

1863,  defendant  Moss,  through 
his  agent,  subsequently,  to  wit 
assigned  said  contract  absolute! 
William  S.  Fitch,  for  a  consi< 
lara,  at  private  sale,  and  withoi 
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dff  anj  notice  of  said  sale.  At  the  time  of  such  sale  ^ere 
waa  due  to  Moss  from  White,  on  said  note  of  three  thousand 
M10  hundred  doUax-B,  for  principal  and  interest,  the  sum  of 
three  thousand  seven  hundred  and  fifty-four  dollars  and  tm 
sents;  and  at  this  time,  June  17th,  1863,  as  the  Court  found, 
the  contract  thus  sold  was  worth  the  sum  of  eight  thousand 
dollars.  On  the  fifteenth  day  of  August,  1868,  said  White 
assigned  and  transferred,  hy  written  instrument  under  seal, 
the  said  contract^  all  his  interest  therein  and  the  rights 
thereto  belonging,  baek  again  to  plaintiff,  who  brought  this 
action  to  recover  said  contract  from  the  defendants,  or  its 
value  from  defendant  Moss,  as  it  stood  on  the  said  17th  of 
June,  1868,  less  the  said  sum  then  due  Moss  from  White, 
together  with  legal  interest  on  said  balance  from  the  last 
.named  date. 

Upon  the  coming  in  of  the  answer  of  defendant  Fitch,  the 
plaintiff  discontinued  the  action  as  to  him.  The  Court  found 
as  a  fact  that  said  assignment  of  said  contract  from  J.  H. 
White  to  defendant  Moss  was  a  .mortgage  and  not  a  pledge, 
but,  also,  found  separately  the  specific  facts  constituting  the 
transaction.  In  the  Court  below  defendants  Moss  and.  But- 
trick  had  judgment 

After  the  filing  of  findings  of  fact  by  the  Court,  in  the 
first  instance,  the  plaintiff  filed  certain  exceptions  thereto, 
on  the  ground  that  the  same  were  defective  in  certain  par^ 
ticulars  specified;  whereupon  the  Court  filed  certain  addi- 
tional findings  of  fact. 

The  plaintiff  moved  for  a  new  trial  upon  the  grounds: 
^rst,  that  said  finding  of  the  Court,  to  wit :  "  that  said  assign- 
ment of  »*^i^  contract  from  J.  H.  White  to  defendant  !\Coss 
was  a  mortgage  and  not  a  pledge,"  was  against  the  pleadings 
and  the  evidence;  and  second,  that  upon  the  admissions  of 
^^  pleadings  and  the  facts  as  found  by  the  Court,  the  plain- 
tiff ^vas  entitled  to  judgment.  The  motion  was  heard  upon 
a  settled  statement  of  the  evidence  and  said  findings,  and  by 
the  Court  denied ;  and  from  the  order  denying  the  same  and 
said    judgment  the  plaintiff  appealed. 

Tte  other  facts  are  stated  in  the  opinion  of  the  Court. 
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That  by  the  admissioiuB  of 
found  by  the  Oonrt^  it  Ib  ooii< 
asBignment  of  the  contract  by  \^ 
not  a  mortgage,  as  declared  by 
pledge,  ownership  of  the  conti 
pledgor,  and  Moss  only  held  it 
of  his  demand  arising  upon  th( 
htmdred  dollars  against  White, 
plaintiff,  to  whom  White  had 
contract,  for  all  profits  accruing 
and  above  the  amount  due  on  s 
of  the  contract  by  Moss,  with 
plaintiff,  or  notice  to  either  of  i 
shows  to  have  been  the  fact,  h( 
erty  to  his  own  use,  and  became 
for  its  value  at  the  time  of  the 
due  on  said  note,  with  legal 
ascertained  from  the  time  of  co 
V.  Krafts,  9  Oal.  662;  Dewey  v 
mker  v.  Sturgis,  29  Cal.  145 ; 
498 ;  Hart  v.  Ten  Eych,  2  Jol 
861 ;  8v)ifi  v.  Mosely,  10  Vt  20 
227 ;  Yincent  v.  Conklin,  1  E.  ] 
tinction  between  a  mortgage  ar 
erty,  asserted  by  the  Court  bel 
Story  on  Bail.  Sec.  122;  Stard 
OaLvin  v.  Bacon,  2  Fairf.  80,  J 
826 ;  Edw.  on  Bail.  248.  And 
conversion,  cited  Edw.  on  Bail. 
V.  Newhovld,  16  K  T.  2  Sm 
damages  to  which  plaintiff  is 
claimed  by  appellants,  he  cited 
488-9,  500-1 ;  O'Donoghue  v.  i 
V.  MevJcens,  23  Mo.  252 ;  Alsag 
676,  688 ;  Mercer  v.  Jones,  8  ( 
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Wen,  240;  Ledyard  v.  J<mes,  8  Selden,  562,  and  cases 
lere  cited ;  TJionuzs  v.  Watermofi,  7  Metcalf ,  280 ;  Wilson  v. 
ittle,  2  ComBtock,  ^48;  Steams  v.  Marsh,  4  Denio,  227; 
elegal  v.  Naylor,  7  Bin^.  460;  Bondg  v.  Romig,  2  Rawle, 
^1.  That,  as  touching  the  question  of  the  allowance  of 
iterest,  by  way  of  damages,  from  the  time  of  the  sale  or 
mversion,  in  addition  to  the  case  of  Douglas  ▼.  Krafts,  9 
aL  562,  the  rule,  as  claimed  by  api>ellant,  is  further  sus- 
dned  by  Polk  v.  AUen,  19  Mo.  467;  Rybum  v.  Pryor,  14 
iarb.,  Ark.,  605 ;  OttUer  ▼.  Fanning,  2  Iowa,  580 ;  Hayden 
.  BaHlett,  36  Maine,  208;  Swing  vi  Blouni,  28  Ala.  594; 
Vilson  V.  Ganine,  2  Johns.  280;  BisseU  v.  Hopkins,  4  Cow- 
in,  53 ;  Stevens  v.  Low,  2  HiU,  183 ;  Dillenbach  v.  Jerome, 
r  Cowen,  294;  Buford  ▼.  Famnen,  1  Bay,  8.  0.,  278. 

A.  H.,  OrifiUh,  for  Bespondents. 

1.  Upon  appellant's  own  statement  of  the  ease,  he  haa  no 
eause  of  action,  whatever  might  have  been  the  case  had  the 
action  been  brought  in  the  name  of  White.  What  was  it 
that  the  plaintiff,  Gay,  purchased  from  White,  by  the  assign- 
ment under  which  he  claims?  It  was  not  the  security  or 
pledge  which  had  been  delivered  to  the  defendant  Moes^ 
because  that,  as  he  alleges,  had  been  converted  long  before 
tie  took  his  assignment  from  White.  It  was  not  a  thing 
rf  w^hich  White  had  delivered,  or  could  deliver,  the  possee- 
»ion.  It  was  a  mere  right  to  recover  against  the  defendant 
If 088,  for  a  breach  of  duty,  and  a  ri^t  to  enter  into  a  Court 
^d  litigate,  and  enforce,  if  he  could.  It  was  only  the  right 
0  recover  for  a  tort. 

2,  Xhat  there  was  no  conversion,  in  law  or  in  fact  Was 
he  asBigninent  by  White  to  Moss  a  mortgage  or  a  pledge? 
Che  aasignment  is  absolute  and  unqualified.  But  it  is 
'^^^ge^  in  the  complaint,  and  admitted  in  the  answers  of 
Moss  a.nd  Buttrick,  that  it  was  made  to  secure  the  del^  of 
three  thousand  one  hundred  doUars,  and  interest  It,  then^ 
Vow  XXXI  v.— • 
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by  the  tmif  orm  deciflians  of 
Dewey  ▼•  Bowman,  8  Oal. 
oopy  of  an  applicatiotn,  whi 
made  for  Beearing  said  Bo 
This,  the  Court  held,  was 
veyed  to  the  pledgee.  8o,  ii 
446,  the  bond  or  note  recited 
coUaieral  security/'  The  c 
deposited  as  collateral,  and 
of  the  parties.  Polhemus  ' 
assignment  of  a  lease  absoh 
dollars  borrowed.  The  C< 
that  by  it  the  mortgagee  ac 
ing  from  said  lease.  His 
and  sale  of  the  leasehold  es 
In  the  present  case,  the  a 
absolute.  For  the  consider 
dred  dollars,  he  assigns,  tra 
contract,  with  all  the  rights 
present  legal  title  passed  t 
•nbject,  however,  to  be  r< 
assigns,  upon  the  performai 
condition  subsequent.  Thi 
lute  nature  of  the  assign] 
made  it  a  mortgage.  Ma 
special  property  in  the  cont 
owner  pro  tanto  a  jus  in  re 
one  hundred  dollars,  and  ii 
extended,  could  sell  it  abs< 
assign  it.  White,  his  heii 
redemption,  and  could  rede 
is  foreclosed  by  judicial  sf 
and  hence  a  sale,  either  i 
notice,  cuts  off  the  right  c 
object  of  such  sales.  An 
change  of  creditors,  and  co 
such  thing  as  a  conversion 
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artgagee,  by  some  act,  surprises  the  pledgor  or  mortgagor 
the  right  ot  redemption  of  the  specific  article  or  property 
lerwise  than  bj  le^al  salo^  This  was  the  agreement  entered 
to  bj  White  whezi.  lie  borrowed  the  money.  {Chapman  v. 
'ooTcs  et  al.,  81  If.    T.  76.) 

3.  When  there  is  ^m  actual  transfer  of  the  goods  by  a  deed 
other  legal  conveyance  by  way  of  mortgage,  there  is  no 
Bstion  that  the  mortgagee  may  assign  over  the  goods,  and 
i  assignee  will  bo   entitled  to  hold  them  against  the  mort- 
5or  until  the  mor^tgage  debt,  originally  contracted,  is  paid. 
legal,  although  a.  defeasible  title,  is  vested  in  tbe  mort- 
^,   and  to  the   extent  of  that  title   his    assignment    ia 
Brative  and  valid^  and  cannot  be  restricted  by  the  mort- 
ar, even  although  the  mortgagee  shall  have  assumed  to 
ivey  aji  absolute  title.    (Story  on  Bail.,  Sec.  317,  p.  270.) 
le  doctrine  in  N*^w  York  is,  that  the  mortgagee  of  a  pep- 
lal  or  chattel  mortgage  acquires  an  absolute  title  in  the 
attels,  upon  the  failure  of  the  mortgagor  to  perform  the 
aditioxis  of  the  raortgage.  {Bwrdech  v.  McNanner,  2  Denio, 
11;  F^ler  V.  AcJcer,  1  Hill,  476 ;  WiUon  v.  Liiile,  2  K  Y. 
t8.    See,  also,  WiUiams  v.  Rogers,  7  Mo.  566 ;  Bobinson  v. 
ampb^U,  8  Mo.  866 ;  Thomhill  v.  OUmer,  4  Sm.  &  Marsh. 
58;  Hdl  V.  SnowhiU,  2  Gr.  9-18.) 


By  the  Court,  Sawteb,  J.: 

Upon  the  allegations  of  the  complaint  and  admissions  in 
the  answer,  and  also  upon  the  facts  as  found  by  the  Court, 
^e  think  Moss  held  the  contract  assigned  and  delivered  to 
him  as  security  for  the  payment  of  the  note  for  three  thou- 
sand one  hundred  dollars,  as  a  pledge,  and  not  as  a  chat- 
tel mortgage.  The  complaint  avers  that  the  contract  was 
«88igued  and  delivered  "  to  be  by  him  held  as  collateral,  to 
•ocure  the  paym^it  of  the  said  note  and  interest  as  afore- 
said,** and  tiie  allegation  is  repeated  in  various  forms,  and  in 
ene  place  the  averment  is:  "that  said  assigument  from  said 
^(^te  to  defendant  of  said  contract  was  a  pledge  thereofi 
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as  security  for  the  payment  o 
one  hundred  dollars,  and  int 
are  admitted  by  the  answier. 
in  fomif  but  ihe  thing  assig 
the  assignment  and  delivery  i 
gee  the  full  authority  to  rei 
prompt  means  of  making  th( 
treasons  the  fact  that  the  title 
nh^t,  in  case  of  a  chose  in  ac\ 
it  a  mortgage.  It  is  a  pledge 
in  the  principles  declared  in  1 
Wilson  ▼.  Little,  3  N.  Y.  44 
Bos.  326.  (See,  also,  Edward 
triot  Court  erred  in  r^arding 
a  mortgage,  and,  as  a  conseqi 
take,  other  errors  resulted. 
Moss  was  authorized  to  sell  a 
—  whether  he  was  not  bound 
the  contract,  and  reimburse 
(WheeUr  ▼.  Newbovld,  16  15 
may  be,  he  was  not  authorize 
White  to  redeem,  and  giving 
intended  sale.  (Steams  v.  M 
did  not  do,  and  his  sale  of  tl 
was  a  conversion,  for  which  l 
V.  Parker,  9  Bos.  826,  and  cc 
At  the  time  of  the  sale  1 
found  by  the  Court  to  be  e 
was  at  the  time  due  Moss  on  i 
dollar  note,  three  thousand  s( 
and  ten  cents,  as  found  by  the 
Moss  is  liable  on  the  convert 
eight  thousand  dollars,  less  tl 
enty-four  dollars  and  ten  cei 
interest  on  said  balance  from 
1863,  at  the  rate  of  ten  per  ( 
Kraft,  9  OaL  662.) 
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We  have  no  dou1>t  the  right  of  suction  passed  to  plamti£E 
the  assignment  from  White,  and  that  plaintiff  is  entitled 
recover  in  this  acstion., 

J]  the  necessary  facts  appear  from  the  admissions  of  the 
idxngs  and  findirx^  of  the  Court.  The  finding  that  the 
mment  and  delxTery  of  the  contract  was  a  mortgage, 
not  a  pledge,  al "though  stated  as  a  finding  of  fact,  is,  in 
J  of  the  other  f  axi^ts  found,  and,  also,  of  the  facts  achnitted 
ie  pleadings,  -tie  statement  of  a  conclusion  of  law. 
re  is,  therefora^  as  the  District  Court  suggests  in  its 
jiou  denying  a  ix^w  trial,  no  reason  why  this  Court  should 
direct  the  propyl  judgment  to  be  entered  in  this  case. 
Tte  judgment  i&  :reversed,  and  the  District  Court  directed 
enter  iudgnae^'t  against  defendant,  Moss,  for  the  balance, 
ter  deducting  tho  amount  found  due  said  Moss,  viz :  three 
lOTiaand  seven  livuidred  fifty-four  dollars  and  ten  cents, 
^oni  the  valne  of  the  pledge,  viz:  eight  thousand  dollars, 
md  interest  thereon  from  June  17th,  1863,  the  date  of  the 
lale,  at  ten  per  cexxt;  per  annum. 

By  the  Court,  S^wyib,  J.,  on  petition  for  rehearing: 

Respondent's  counsel,  in  his  petition  for  rehearing,  bases 
his  whole  argument  upon  the  hypothesis,  that  the  further 
findmgs,  made  by  the  Court  in  response  to  plaintiff's  excep- 
tions for  defects  in  the  original  findings,  were  filed  without 
authority  of  law,  and  that  they  are,  therefore,  nullities,  and 
constitute  no  part  of  the  record.     He  claims  that  the  find- 
ings upon  which  the  decision  turned  are  improperly  in  the 
record;  firstly,  because  no  written  finding  was  demanded  by 
the  plaintiff;  and  secondly,  because  the  exceptions  for  defecta 
^ere  not  filed  in  time,  and,  being  filed  too  late,  the  original 
findings  were  conclusive,  and  the  Court  had  no  authority  to 
•npply  the  defects  in  response  to  the  exceptions.    The  Court 
-was  undoubtedly  authorized  to  file  written  findings  in  the 
first  instance,  whether  demanded  or  not,  and  it  did,  in  fact, 
file  them.     But  suppose  it  were  otherwise;  neither  of  these 
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objections  find  any  support : 
they  were  not  noticed  in 
respondent's  brief  on  the  f  oi 
objections  are  now  made  th< 
the  petition  for  rehearing. 
'*  said  plaintiff,  having  dnli 
therein,"  the  Court  subseqt 
bar,  1866/'  rendered  and  dr 
fact  and  conclusions  of  law. 

on  the day  of  January, 

and  served  notice  of  the  fo 
findings."  The  date  of  filii 
said  to  be  "  in  due  time,** 
service  of  notice  of  exceptioi 
been  on  the  14th  of  Januar 
after  the  filing  of  the  findin 

But  under  section  one  h 
entitled  to  file  and  serve  his 
receiving  fromy  or  giving  to, 
of  the  findings.  It  nowhere 
the  findings  was  given  or  i 
given.  Notice  may  well  hi 
of  the  14th  of  January.  li 
exceptions  were  "  in  due  ti 
were  "  in  due  time."  This : 
findings  in  response  to  ph 
appear  to  be  in  all  respects 

We  have  nothing  to  do  'w 
and  the  facts  as  found  by  t 
the  answer,  must  be  taken  a 
these  facts  it  appears,  no 
defendant  Moss  assigned  h 
dollar  note,  delivered  the  p 
and  security  for,  the  note,  bu 
ant  Moss  sold  and  assigned 
pledge)  to  William  S.  Fitc 
dollars,"  etc.,  and  "that  th( 
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assignment  to  said  Pitch  received  by  said  Moss  was  [not  the 
amount  due  on  tlie  three  thousand  one  hundred  dollar  note, 
but]  six  thousand   dollars,  to  wit:  two  thousand  dollars  in 
cattle  and   four  thousand  dollars  in  notes  bearing  inteirest 
and  secured  by  a  mortgage.'*    The  Court  also  finds,  that>  at 
this  time,   there   was  only  "due  from  said  White  to   said 
Moss  on  said  three   thousand  one  hundred  dollar  note  the 
principal  thereof,   three  thousand  one  hundred  dollars,  and 
six  hundred  fifty-four  dollars  and  ten  cents  interest — mak- 
ing an  aggr^ate  of  three  thousand  seven  hundred  fifty-four 
dollars  and  ten  cents."    Whereas  Moss  sold  the  pledge  itself 
(not  the  note  and  his  interest  in  the  pledge)  for  six  thousand 
dollars.     If  he  only  sold  the  note,  it  must  have  been  con- 
siderably above  par,  which  is  not  usual  in  the  case  of  notes 
of  private  parties.     It  nowhere  appears  that  the  three  thou- 
sand one  hundred   dollar  note  was  ever  assigned  to  Yitch. 
The  contrary  is  the  plain  and  necessary  inference  from  the 
other  facts  found.     The  Court  also  finds  that  Buttrick  and 
Moss  had  been  paid  off  all  their  demands  for  completing 
the  contract,  and  that  nothing  was  due  from  White,  except 
the  said  sum  due  on  said  three  thousand  one  hundred  dollar 
note;  that  Buttrick  held  the  pledge  for  Moss,  and    Moss, 
although  he  ostensibly  sold  in  the  name,  and  as*  the  attorney 
of  Buttrick,  was  in  reality  acting  for  himself.     This  sale  of 
the    pledge  was   clearly  a  conversion,   as  we  held   on     the 
former  hearing.     Whatever  the  facts  may  be,  the  Court  also 
found  the  value  of  the  contract  (the  pledge)  at  the  time  of 
the  sale  snd  conversion  to  be  eight  thousand  dollars- — and 
that  the  balance,  after  deducting  the  three  thousand   seven 
hundred  fifty-four  dollars  and  ten  cents  due  on  the   three 
thousand  one  hundred  dollar  note,  belonged  to  White.      The 
respondent  did  not  complain  of  these  findings,  or  move  for  a 
^6^    trial  om  the  ground  that  they  were  unsupported  by  the 
evidence,  or  otherwise.     They  are,  therefore,   facta  in   the 
case   v^hich  cannot  now  be  questioned  by  him. 

The   respondent,  in  his  petition  for  rehearing,  has    also 
laho»ed  to  show,  that  the  common  law  mortgage  of  personal 
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property,  like  mortgages  of  n 
acter,  and  become  assimilated 
pledge.  We  do  not  perceive 
conceded,  it  is  so  much  the  y 
as  claimed  by  him,  is  in  mc 
respects  as  a  pledge,  then  th( 
wrong,  for  it  held  the  transac 
gage,  strictly  governed  by  the 
it  is  only  upon  this  theory  tha 
of  upholding  the  judgment  oi 
Bchearing  denied. 

Hr.  Justice  Shodsb  ezpreei 


W.  M.  WINTERS,  AoBWT 
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entitled  to  bring  an  action  In  hli 
f»0  tnui. 

VUUDINO CONBIDBBATION     OF     PbO 

Import!  a  consideration,  and  nom 
«o  A  want  of  conaldenitlon  of  a  i 

Appkai.  from  the  District 
trict, .  Solano  County. 

The  following  is  a  copy  of 
suit  was  brought: 

'^$1,150. 

•'SiriBUK   OiTT,   C 

'' Twelve  months  after  da 
Winters,  or  any  authorized  a 
College,  the  sum  of  eleven  huj 
endowment  of  said  Collie;  ti 
from  date  at  fifteen  per  cent 

[loternaJ   Bevenae  Stamp,  SO  cents  — 
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Arffoment  for  Appellant. 


Plaintiff  averred  that  he  was  the  authorized  agent  of  the 
College ;  that  the  College  had  delegated  to  him  its  power  to 
sue. 

The  defendant  demurred  on  the  following  grounds,  to 
wit: 

First  —  That  the  plaintiff  had  not  the  legal  capacity  to  sue, 
hecause  it  apx>eared  from  the  face  of  the  complaint  that  he 
was  not  the  real  party  in  interest.  Because  the  note  set 
forth  in  complaint  was  not  payable  to  plaintiff,  because  it 
appeared  from  the  face  thereof  that  it  was  a  contract  with 
other  and  difFerent  parties  than  the  plaintiff,  and  the  plain- 
tiff had  no  interest  therein. 

Second — That  there  was  a  defect  of  parties  plaintiff;  that 
the  Pacific  Methodist  College  was  the  proper  party  to  sue. 

Third  —  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  because  the  same  failed  to  show 
any  consideration  for  said  contract. 

The  demurrer  was  overruled,  and  the  defendant  failing  to 
answer,  judgment  was  entered  for  plaintiff.  The  defendant 
appealed. 

^^'  8.  Wells,  for  Appellant,  argued  that  the  demurrer 
should  have  been  sustained  on  the  first  ground,  because  the 
plaintiff  is  not  the  real  party  in  interest,  but  is  but  the  agent 
of  the  "Pacific  Methodist  College;"  upon  the  third  ground, 
because  there  is  no  consideration  expressed  in  the  note  or 
alleged  in  complaint.  That  the  instrument  sued  on  seems  to 
be  an  executory  contract  rather  than  a  note.  That  the 
enaowiuent  of  a  literary  institute  is  not  a  sufficient  oon- 
nderation  to  uphold  a  subscription  to  a  fund  designed  for 
iat  object;  and  cited  Hamilton  College  v.  StewaH,  2  Denio, 
^03;  1  Comst.  581;  Limerick  Academy  v.  E.  Davis,  9 
Mass.  112. 


[No  brief  on  file  for  Eespondent] 
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The  action  was  properly  bro 
The  note  is  payable  to  him  i 
Methodist  College.  Winters  i 
express  trust  within  the  meani 
Practice  Act,  and  as  snch  en 
{Considerant  v.  Brisbane,  22  1 

A  promissory  note  imports  i 
it  is  not  necessary  that  a  com 
alleged.  If  there  was  no  consi 
have  filed  an  answer  setting  u] 
the  action. 

Judgment  affirmed* 

Hr.  Justice  Shaftxb  ezpresi 


ffACOB  F.  MILLER,  W.  C. 
HARRISON  t;.  EDWAEl 
DOWD. 

BlOHTB    OF    VllfDOB    AHD    TSKDEC    OV    1 

OF  Sali,  with  Conditions  Scibseq 
property  proTided  for  the  Imraedia 
Tendees,  for  the  payment.  In  gold 
down,  and  the  balance,  likewise  i 
ments,  with  a  provision  that  the  v 
property,  "  and  terminate  "  the  coe 
of  laid  monthly  installments,  or  a 
eontract,  the  property  had  been  d 
half  of  the  purchase  price  and  the 
Tendees  made  default  in  the  payo 
ments,  whereupon  the  vendor  in 
property.  At  the  time  the  said  las 
dered  to  the  rendor  the  fall  amo 
together  with  snch  other  charges  i 
tract,  as  the  vendor  should  have 
demanded  the  return  of  said  proi 
were  refused,  whereupon  the  vendi 
coin,  of  the  money  paid  to  the  ven 
which  demand  was  likewise  refuse 
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and  deliTered  possession  of  the  property  to  other  parties.  Thereafter  the 
Tendees  sued  the  vendor  to  reooyer.  In  gold  coin,  the  amount  of  their 
payments  on  said  sale,  with  Interest  flrom  the  times  of  said  payments. 
Beld  —  1st  That,  npon  this  state  of  facta,  and  nnder  the  terms  of  the 
contract,  the  vendor  alone  had  the  rl^ht  to  rescind  said  contract,  and 
that  he  did  not  rescind  It ;  2d.  That  npon  no  hypothesis,  other  than  that 
the  contract  had  been  rescinded,  conid  the  plaintiffs  recover  back  the  said 
purchase  money  mied  for;  8d.  That  upon  said  state  of  facts,  the  avail- 
able remedy  of  plaintiffs  against  the  vendor,  was  to  recover  the  value 
of  the  property,  less  the  amount  of  said  purchase  money  unpaid  at  the 
time  of  the  tender,  and  the  necessary  eaqpenses  Incurred  by  defendants  In 
removing  and  taking  care  of  It 

Appeal  from  the  District  Court,  Fourth  Judicial  District, 
ity  and  CJounty  of  San  Francisco. 

This  was  an  action  to  recover  in  gold  coin  the  sum  of 
le  thousand  two  hundred  dollars,  with  legal  interest  on 
rtain  several  portions  of  said  sum,  from  the  times  of  paj- 
ent  by  plaintifiEs  of  the  said  several  sums  to  the  defendant 
®®^  The  contract,  which  was  the  basis  of  this  action, 
is  set  out  in  the  complaint,  and  will  be  found  in  the  report 
^^  case  on  a  former  appeal  (30  Cal.  402.) 
The  compiaiixt,  by  amendment  made  after  the  former  judg- 
ait  of  this  Court  in  the  cause,  (see  30  CaL  402,)  declared 
said  contract  as  a  contract  of  sale  of  the  property  therein 
scribed  ;  alleged  the  payment  by  the  plaintiffs  of  said  sum 
one  thoxisand  two  hundred  dollars  in  gold  coin,  at  the  times 

I  aceor<iiiig  to  the  first  and  second  calls  contained  in  said 
itract  for  payments,  to  defendant  Steen  for  the  sale  of  said 
^P^rty  ;  alleged,  that  after  default  on  the  third  payment, 
i  before  the  time  designated  in  said  contract  for  the  la^t 
i  ftdl  payment  to  be  made  to  defendant  Steen  for  said 
^perty,  the  defendants  took  said  property  into  their  posses- 
>ii»  forcibly  and  without  .the  consent  of  plaintiffs;  that 
sreafter,  to  wit:  on  November  8d,  1863,  the  day  fixed  in 
id  contract  for  the  last  a^d  i^^^  payment  to  be  made  for 
id  property,  the  plaintiffs  tendered  to  defendant  Steen  the 

II  sum  then  remaining  due  him  on  said  sale,  and  demanded 
e  return  of  said  property  to  them,  which  was  refused ;  and 
I  said  refusal  the  plaintiffs  demanded  the  repayment  of 
lid  sum  of  one  thousand  two  hundred  dollars,  in  gold,  coin. 
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which  had  been  received  i 
which  was  likewise  retuB 
that  said  contract  of  sale 
fendant  Steen. 

The  answer  of  defend 
denied  that  said  contract 
measnre  rescinded. 

The  trial  of  the  eanse 
and  the  findings  of  fact  i 
as  follows,  to  wit: 

*'l.  That  defendant  E. 
and  delivered  to  plaintiffs 
engine,  machinery,  boiler, 
of  sale  annexed  to  the  pi 
who  took  possession  therec 
one  thousand  dollars  ($1, 
purchase  July  8d,  1863, 
August  3d,  1868,  to  defer 
United  States.    That  no  o 

"  2.  That  on  the  3d  of 
day  fixed  for  the  last  pa;; 
said  plaintiff  Coley  tender 
of  the  United  States,  the  s 
lars,  and  also  offered  to  p 
required  by  defendants  b 
count  of  said  purchase, 
fused  to  accept  the  same, 
demand  or  require  any  fi 

*'  8.  That  thereafter,  sa 
erty  of  the  said  defendant 
of  the  same,  except  a  smal 
which  Steen  had  sold,  bul 

"4.  That  thereafter,  to 
1864,  said  Coley  demands 
sum  of  one  thousand  two 
refused  to  pay  the  same,  < 

"  6.  That  on  the  9th  of 
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Bteen,  without  the  oons^t  of  plaintiffs,  except  the  plaintiff 
Harrison,  went  out  to  the  premises  of  plaintiffs,  where  said 
boiler  and  machinery  were  put  up  at  the  works  of  plaintiffs, 
and  tore  down  and  removed  the  same  from  their  premises, 
and  that  defendant  Steen  was  in  possession  of  the  said  prop- 
erty at  the  time  said  demand  was  made  for  the  return  of  the 
A&iue,  and  so  remained  in  possession  until  the  spring  of 
1864,  at  which  time  defendant  Steen  sold  and  delivered  to 
different  purchasers  in  different  parcels  the  entire  machinery 
*t  private  sale,  ^thout  any  authority  on  the  part  of  the 
plaintiffs  so  to  do,  for  a  sum  less  than,  nine  hundred  dollars. 

^  ''And  from  the  foregoing  facts,  the  Court  finds  as  condu* 
■ions  of  law,  that  the  plaintiffs  are  entitled  to  have  and 
y^^^o^er  the  said  sum  of  one  thousand  two  hundred  dollars, 
^  gold  ooin  of  the  United  States,  with  interest  thereon  at 
^  per  cent  per  annum,  from  the  time  the  same  was 
demanded,  amounting  to  the  siun  of  fifteen  hundred  and 
^  doUara  ($1,660)  in  gold  coin,  from  the  said  defendant 
Steen,  and  nothing  against  defendant  Dowd. 

-^At   said    amount  bear  interest  at  ten  per  cent  per 
"^mn,  from  the  time  of  filing  this  finding. 

,  -TDat  a  judgment  be  entered  accordingly  for  plaintiffs, 
nth  their  ^^g^  of  this  trial,  etc.,  and  it  is  so  ordered.*' 

Judgment  for  plaintiffs  was  entered  accordingly. 

■"^^'^^a^ter  defendant  Steen  filed  exceptions  to  said  find- 
■^j  upom  -Qie  ground,  among  others,  that  the  evidence  did 
tot  justify  i^ny  finding  to  the  effect  that  said  contract  of  sale 
lad  been  wholly  or  in  any  measure  rescinded  by  him.  The 
aid  exceptions  were  overruled  by  the  Court,  and  defendant 
iteen  excepted.  A  motion  for  a  new  trial  was  made  by 
lefendant  Steen  on  the  grounds,  to  wit:  first,  the  said 
ppound  of  gaid  exceptions ;  second,  that  the  findings  of  the 
p^^'"^  did  not  sustain  said  judgment;  and  third,  that  said 
judgment  was  against  law. 

The  motion  for  a  new  trial  was  denied,  and  defendant 
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Steen  appealed  from  the  juc 

Oourt  denying  a  new  triaL 

The  other  facts  are  stated 

Cutter  <&  Washington,  f  oi 

The  acts  of  the  defends 
rescission  of  the  contract,  nc 
tract  as  rescinded.  The  vei 
which  he  clearly  had  a  righ 
the  contracti  sold  it  to  varic 
of  the  purchase  money  du 
enforcement  of  his  lien  on 
security  for  the  payment  of 

The  Court  below  seems  1 
upon  the  decision  in  Miller 
the  vendor,  upon  the  demai 
or  the  money  advanced  b 
return  the  property,  the  v< 
contract^  and  that  the  pui 
became  due.  But,  with  du< 
Court  below,  we  do  not  so 
Court  in  Miller  v.  Steen.  (I 
Me.  364.) 

If  the  contract  was  not 
entitled  to  the  possession  upc 
due.  But  if  the  vendor  f  ai! 
session,  to  which  the  plai: 
remedy  is  damages. 

The  plaintiffs  could  not  i 
to  abandon  a  contract  rests 
guilty  of  no  default,  for  a 
his  own  wrong  in  order  to 
has  entered.  (Chitty  on  C 
clearly  recognized  principle 
failure  of  performance  by  o 
there  may  be  a  oompensati(» 
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ut  an  end  to.  {FranUyn  v.  MiOer,^  4  A.  &  E.  599,  605.) 
A  contract  cannot  in  general  be  rescinded  in  toto  by  one  of 
lie  parties  when  both  of  them  cannot  be  placed  in  the  identi- 
al  situation  which  they  occupied  when  the  contract  was 
Qade."  (Chitty  on  Con.  636;  2  Pars,  on  Con.  677-80;  Hunt 
\  Silk,  5  East,  449 ;  Beed  v.  Blandford,  2  Y.  &  J.  276.) 

W.  W.  Chipman,  for  Respondents. 

The  defendant  Steen  rescinded  the  contract  by  his  own 
ict  —  an  act  that  destroyed  his  ability  to  perform  it.  Equity 
Bays  he  must  tiow  restore  what  he  received.  If  the  law 
should  say  we  must  accept  it,  equity  says  no,  it  is  uncon- 
scionable.   But  the  law  does  not  say  so. 

But  another  and  a  purely  legal  answer  to  flie  defense  is 
this:  If  the  appellant  received  our  gold,  and  ignored  or  re- 
scinded the  contract,  he  became  our  trustee  for  that  gold; 
and  if  he  cannot,  as  this  Court  decided,  keep  the  gold  and 
the  machinery  both,  he  stands  in  a  fiduciary  relation  toward 
us  to  that  extent     We  have  demanded  and  he  has  refused. 


By  the  Court,  Sawteb,  J. : 

This  case  has  been  here  before  (30  Cal.  402.)  On  the  last 
trial  the  Court  must  have  found,  (althou^  it  is  not  expressed 
n  terms)  that  the  defendant,  Steen,  rescinded  the  contract, 
n  pursuance  of  one  of  the  stipulations,  which,  we  intimated, 
night  possibly  authorize  him  to  rescind.  A  judgment  for 
he  recovery  of  the  amount  paid  would  be  correct  on  the 
lypothesis  that  the  contract  was  rescinded,  but  on  no  other. 
Che  appellant  insists  that  the  evidence  does  not  justify  a 
inding  that  defendant,  Steen,  rescinded  the  contract.  And 
n  this  we  think  he  is  right.  There  is  nothing  in  the  testi- 
mony of  a  conflicting  character,  so  far  as  it  bears  on  this 
point.  The  whole  evidence  as  to  the  conduct  of  the  parties  in- 
iicates  that  Steen,  on  the  default,  either  claimed  a  forfeiture 
of  the  payments  made  on  the  default,  and  the  property  besides. 
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or  a  right  to  sell  the  property  in  1 
the  balance  due  out  of  the  pro 
indicate  an  intention  on  the  pa 
but  every  act,  under  the  circum 
pxurpose.  He  may  have  mistake 
tract,  but  this  does  not  operate  a 
on  his  part,  when  it  is  manifest 
anything  of  the  kind.  In  our  f 
that,  as  the  case  was  then  disck 
sion  was  indicated.  We  said: 
does  not  appear  to  have  rescind( 
the  property  and  the  money  aire 
This  he  cannot  do.  If  the  con 
plaintiffs  are  entitled  to  recov< 
contract  was  not  rescinded,  the 
possession  upon  payment  of  the 
We  did  not  know  how  the  facte 
the  next  trial,  and  we  endeavors 
cable  to  either  state  of  facts.  1 
as  it  now  appears,  that  the  v( 
could  only  rescind  by  virtue  o 
his  behalf  in  the  contract,  givii 
in  his  favor.  The  vendees  cou] 
tract  without  the  consent  of  the 
of  the  machinery  for  several  moi 
449 ;  Beed  v.  Blandford,  2  You 
V.  Miller,  2  A.  &  E.  599;  2  Par 
case  Steen  did  not  rescind  undo 
tiff  could  not.  There  was,  then, 
and  the  plaintiffs  are  not  enti 
money  paid.  The  property  wa 
possession,  in  pursuance  of  th< 
his  possession  only  became  unli 
balance  due,  from  which  time  p 
Upon  the  facts  disclosed  by  the  i 
the  plaintiffs  are  entitled  to 
machinery,  less  the  balance  due 


Jt.  1867.] 


'MooKK  t.  WamhJi; 


US 


Fdinti  daddfd. 


ider,  and  the  necessary  e^enses  incarre4  by  <le£todtot8 
removing  and  taking  care  of  it 

Judgment  and  order  denying  new  trial  reversed,  and  new 
ial  ordered. 

lir.  Justice  Saitdsbson  expressed  no  opinioiu 


WILLIAM  MOOEE  v.  JOHN  G.  WADDLE. 

■ADWO — CONBIDBl&ATION     OF     PbOMMB     IH     BIMFUI     COMTBACT. Th«     IftW 

Of  pleading  requlroi  tlie  complaint  on  a  simple  contract  to  itate  the 
Purtlenlar  conttdantloa  tor  the  defendant* a  promise  declared  en. 

m.—  Thia  role  has  Ite  exceptloni,  as  in  cases  of  bUla  of  ea^change  a^d 
promissory  notes,  where  the  consideration  is  implied. 

■ADiNG  —  CoNsiDBBATiON  OF  Pbomisi  IK  SPaciAUTT. —  In  declaring  on 
•  epeelalty,  the  general  rnle  to  that  no  consideration  need  he  aUegedj 
^cept  when  the  performance  of  the  consideration  if  a  condition  prece* 
deot 

"wfifjcurr  qf  COWtbact  UNoaa  Sbai*. —  An  Instmment  under  seal  may 
^  aeefimea  bj  writlag  without  seal. 

"  —  Pi*Ai>ii^o  CONTBACT, —  Where,  In  an  action  for  the  breach  of  a 
contract  Ux  writing,  under  seal,  made  between  defendant  and  Q.,  and  Q. 
■"^ea  the  contract  to  plaintiff  by  a  writing  indorsed  thereon,  not  under 
Ml,  aa^  ^^^  expressing  the  consideration  for  said  assignment,  of  all 
wUcb  tlie  defendant  had  due  notice*  but  the  complaint  alleged  said  as- 
•ignmeat  to  have  been  made  for  a  valuable  consideration :  held,  that  this 
was  snQi^l^^  ^^  ahow  that  the  interest  of  O.  in  the  contract  passed  to 
plaintiflc,  and  anthorised  him  to  maintain  an  actkm  thereon  in  his  own 
name. 


bpEAo^  from  the  District  Court,  Eleventh  Judicial  Diar 
^)  El  IDcnrado  Qounty. 

8.  (6  Q.  S,  William^^  ioT  Appellant 

[No  brief  on  file  for  Respondent] 

The  f  act9  are  sufficiently  stated  in  the  opinion  of  the  Oon^t 
▼OL.  xxxiv. —  lo 
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By  tiie  Courts  OmatXT,  C.  J.s 

By  the  oomplaint  it  ^ipears  \ 
Orist  entered  into  a  oontraot  im<^ 
February,  1866,  by  which  the  i 
the  latter,  or  npon  his  order,  twe 
nated  place  in  El  Dorado  Count 
April  then  next    On  the  14th  ol 
hia  interest  in  the  contract  to  the  j 
in  writing  thereon,  and  thereby  i 
deliver  the  hay  to  the  plaintiff  or 
first  of  said  April.    The  hay  wa^ 
on  the  part  of  the  plaintiff,  of  the 
of  April,  and  also  on  that  day. 
time  informed  of  the  assignmexi 
refused  to' deliver  the  hay  as  req 
and  from  thence  to  the  bringing 
refuse  compliance  with  the  deman 
tiff  alleged  in  his  complaint  that 
four  dollars  a  ton,  amounting  ii 
hundred  and  eighty  dollars,  and 
fondant's  failure  and  refusal  to  d 
in  pursuance  of  the  contract  he  ha 
sum  last  named,  for  which  he  den 

The  defendant  craved  oyer  of 
copy  of  which  was  furnished  him, 
assignment  to  the  plaintiff  was  fui 
is  sufficiently  well  described  in  tl 
ment  by  Grist  to  the  plaintiff  is  d 
and  is  in  these  words:  **Thi8  is 
to  Wm.  Moore  the  above  named 
interest  in  the  same,  and  hereby 
deliver  to  him  or  his  agent,  the  al 
hay,  when  called  for,  on  or  bef( 
next*' 

The  contract  and  assignment 
famished  to  the  defendant,  he  d 


L 1867.] 


MooBB  V.  Waddlb. 


147 


Opinion  of  the  Court  —  Cnrrey,  C.  J, 


the  ground  that  it  did  not  state  facts  sufficient  to  consti- 
e  a  cause  of  action,  tod  then  specified  wherein  it  was 
ufficient.  The  Court  sustained  the  demurrer,  and  there- 
3n  judgment  final  was  rendered  against  the  plaintiff,  from 
ich  he  has  appealed. 

The  points  specified  on  the  part  of  the  defendant  in  sup- 
rt  of  the  ground  of  demurrer  assigned,  are  that  the  com- 
lint  does  not  set  forth  what  was  the  consideration  for  the 
reement  or  contract  of  the  defendant,  nor  what  was  the 
isideratic«a  for  the  assignment 

I.  It  is  averred  in  the  complaint  that  the  defendant  prom- 
d  and  agreed  to  deliver  the  hay,  and  that  this  promise 
d  agreement  was  for  a  valuable  consideration,  but  what 
Ls  the  consideration  does  not  appear.  The  law  of  pleading 
juires  the  complaint  or  declaration  on  a  simple  contract  to 
Lte  the  consideration  for  the  defendant's  promise,  and  the 
rticular  consideration  in  support  of  the  promise  must  be 
jted.^  This  is  essential  that  it  may  appear  that  the  con- 
leration  was  l^lly  sufficient  to  support  the  promise,  for 
3  breach  of  which  the  action  is  brought.  (1  Chitty  Plead. 
3;  1  Saund.  PI.  &  Ev.  405;  Lansing  v.  McKilUp,  3 
ines,  288;  Bvmet  v.  Bisco,  4  John.  235;  Bailey  v.  Free- 
n,  4  John.  280.)  The  rule  to  which  we  have  adverted  has 
t3^^^^°'.  ^^  ^^®^e  the  consideration  for  the  promise  is 
Hied,  as  in  cases  of  bills  of  exchange  and  promissory 
^-  (1  Chit.  'PI.  293.)  In  declaring  on  a  specialty  the 
eral  rule  is  that  no  consideration  need  be  alleged,  unless 
re  the  performance  of  the  consideration  is  a  condition 
cedent,  (1  Saund.  PI.  &  Ev.  405;  Chitty  PI.  363,)  and 
reason  of  the  rule  is  that  an  instrument,  under  the  hand 
seal  of  the  party  sought  to  be  charged,  imports  a  consid- 
lon.  The  complaint  in  this  case  is  upon  a  sealed  instru- 
t)  aiid  therefore  the  objection  raised  to  it  by  the  de- 
Ter  is  untenable. 

r.  It  is  not  alleged  by  the  complaint  that  the  assignment 
ded  was  under  the  hand  and  seal  of  the  assignor,  and 
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the  demurrer  raised  the  objection 
to  show  what  was  the  consideratio 

The  complaint  contains  an  ave: 
being  undelivered  to  said  Grist, 
Grist  did,  on  the  14th  of  February^ 
on  said  written  contract,  sell,  trans 
same  to  the  plaintiff,  for  a  valua 
thorize  said  defendant  to  deliver  6 
plaintiff  or  his  agent,  when  called 
day  of  April,  1865/^ 

The  inquiry  suggested  by  the 
demurrer  in  respect  to  the  assign 
the  chose  in  action  alleged  to  have 
the  plaintiff?  The  fourth  secti 
requires  every  action  to  be  prose< 
real  party  in  interest,  except  oth 
quent  portions  of  the  Act  The  c 
arise  from  its  performance  on  the 
proper  subject  for  assignment,  and 
legally  made,  invested  the  plaintifl 
its  fulfillment  by  the  defendant,  bj 
become  the  owner  of  the  hay  as 
complaint  sets  forth  that  Grist,  to 
defendant  was  made,  did,  for  a  vj 
transfer,  assign  and  deliver  to  the 
did  also  authorize  the  defendant 
the  hay.  In  Dawson  v.  Coles,  16 
an  instrument  under  seal  might  be 
out  seal,  and  such  at  this  day  is  1 
law.  By  the  sale,  assignment  and 
accompanied  with  the  authority  tc 
the  hay  to  the  plaintiff,  not  only  d 
interest  pass,  but  the  right  which  h 
of  the  hay  also  passed  to  plaintiff, 
refusal  to  deliver  the  property  a  i 
the  plaintiff  for  the  breach  of  th< 
having  become  vested  with  the  til 
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assigned  to  him,  it  is  nnimportant  in  this  action  to  inquire 
whether  he  obtained  such  title  by  purchase  or  by  gifU  If  he 
was  not  bound  to  establish  the  fact  that  the  assigtiment  was 
for  a  particular  consideration,  it  was  not  necessary  for  him 
to  allege  a  particular  consideration  therefor  in  his  complaint. 
In  Richardson  v.  Mead,  27  Barb.  178,  an  assignment  of  an 
account  for  work  and  labor,  indorsed  on  the  back  of  the 
account,  by  which  the  owner  of  it  sold  and  conveyed  the 
same  to  the  plaintiff,  was  held  to  be  valid,  although  no  con- 
sideration was  expressed  for  the  assignment ;  and  it  was  fur- 
ther held  that  the  assignee  might  recover  the  demand  in  his 
own  name  without  proving  the  payment  of  any  consideration 
for  the  assignment.  The  cases  of  Clark  v  Downing,  1  E.  D. 
Smith,  406,  and  Beach  v.  Raymond,  3  Id.  600,  accord  in 
principle  with  Richardson  v.  Mead.  If  the  plaintiff  paid  or 
agreed  to  pay,  or  rendered  or  agreed  to  render,  any  con- 
sideration for  the  sale  and  assignment  made  to  him  by  Grist, 
it  is  not  a  matter  of  any  moment  to  ascertain,  in  this  action, 
which,  or  whether  the  consideration  was  paid  or  rendered  or 
not.  Had  the  defendant  delivered  the- hay  when  the  same 
was  demanded,  he  could  not  have  been  rendered  liable  for  it 
again  to  the  plaintiff's  assignee.  If  he  shall  be  required  to 
pay  the  value  of  the  hay  in  damage  to  the  plaintiff,  he  will 
have  no  need  to  fear  an  action  on  the  part  of  Grist  for  the 
same  property,  or  on  account  of  an  ommission  to  deliver  it  to 
him. 

The  judgment  must  be  and  is  hereby  reversed  and  the 
cause  remanded  fop  further  proceedinga. 


GEORGE  PENDLETON  v.  EDWARD  S.  ROWE  and 
ADELADE  A.  ROWE. 

Statutb  ov  Limitations. —  A  note  payable  ilx  montbs  after  date,  wltb 
interest  t)ayable  montbly  In  advance,  contained  the  following  clanae:  -  In 
«•«  the  laid  interest,  or  any  portion  thereof,  should  become  due.  and 
remain  nnpeid   after  demand,   then  the  mortgage  given  by  me.  of  evon 
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date  herewith,  which  Is  glyes  to  secnre  i 
foreclosed,'*  etc,  and  the  mortgage  con 
mortgagee  wai  **  empowered  to  foreclose 
proTlslons  In  said  note  contained  :**  held^ 
Interest  on  demand  when  It  fell  dne,  dl< 
note  and  mortgage,  prolong  the  time  of  i 
In  the  note,  and  that  a  cause  of  actloi 
foreclose  the  mortgage,  Immediately  n 
months,  although  there  had  been  no  del 
held,  further,  that  an  action  not  comme 
expiration  of  six  months  from  the  dat 
BUtute  of  Limitations. 

Appeal  from  the  District  Obu 
trict,  City  and  County  of  San  Frai 

This  was  an  action,  commenced 
close  a  mortgage,  executed  and  d< 
1854,  by  defendant  Edward  S.  Bo\ 
real  property  in  the  City  and  Cou 
secure  the  payment  of  Uie  certain 
ing  to  its  termsy  which  is  recited 
Court 

The  complaint  alleged  that  two 
principal  of  the  note  was  paid  No 
the  interest  until  then  accrued  on 
request  of  defendant  Edward  S,  B 
on  the  note  was  i*educed  to  the  n 
month.  That  this  was  done  August 
time  the  monthly  interest  was  regulf 
S.  Rowe  to  September  25th,  1864,  s 
had  been  refused  of  both  principa 
often  demanded.  That  defendant  . 
claimed  to  have  some  interest  in  ' 
which  was,  however  subsequent  anc 
of  plaintiff's  mortgage  thereon. 

The  defendants  demurred  general 
complaint  did  not  state  facts  sufficiei 
action,  and  specially,  that  it  appeare 
plaint  tiiat  the  cause  of  action  there 
barred  by  the  Statute  of  Limitatioi 
ment  of  said  action.     The  demurr< 
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Court,  and  the  plaintiff  declining  to  amend  his  complaint 
judgment  final  was  rendered  for  the  defendants.  The  plain- 
tiff appealed. 

Edward  TompJcins,  for  Appellant,  argued  that  the  statute 
did  not  begin  to  run  against  the  mortgage  until  the  refusal 
of  payment  of  interest  on  the  note,  which  was  September 
25th,  1864.  This  alignment  was  based  on  the  language  of 
the  note,  to  wit :  "  In  case  the  said  interest,  or  any  portion 
thereof,  should  become  due  and  remain  unpaid  after  demand, 
THEN  the  mortgage  given  by  me,  of  even  date  herewith  ♦  *  * 
may  he  foreclosed/'  etc;  also,  that  the  mortgage,  by  its 
terms,  was  only  to  be  foreclosed  "according  to  the  provision 
in  said  note  contained/'  He  further  argued,  that  the  fact  of 
the  note  being  barred  by  the  statute  in  no  way  affected  the 
right  of  action  npon  the  mortgage;  citing  2  Parson  Oont. 
379;  Pars.  Mer.  L.  260;  1  Wash,  on  Eeal  property,  606; 
1  HiL  on  E.  P.  433,  Sec.  18;  Bank  of  Metropolis  v.  OtUJr 
schhck,  14  Pet  32 ;  Barron  v.  Kennedy,  17  CaL  577- 

BUsha  Cook,  for  Eespondents,  argued  that  the  provisions 
of  the  note  and  mortgage,  relied  on  by  appellant,  were 
designed,  and  only  had  the  effect,  of  giving  the  mortgagee 
tbie  right  to  foreclose  at  any  time  before  the  expiraticm  of 
the  six  months,  in  case  of  default  in  paying  interest  as  sHpw 
lated,  after  demand;  that  the  right  of  action  on  the  mortgage^ 
did  not  survive  the  bar* of  the  note'by  the  statute}  and  cited 
CunmngJ^rn  v.  Hawkins,  24  CaL  408. 

By  the  Cfonrt,  Sawybb,  J.: 

The  note  is  in  the  following  words: 

**  Saw  Fbajtoiboo,  Oal^  November  OTth,  1854 
"$1,200. 

"  Six  months  after  date  I  promise  to  pay  to  George  Pen* 
dleton,  or  order,  twelve  hundred  dollars  for  value  received. 
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with  interest  at  the  rate  of  three 
monthly  in  advance;  and  in  ca 
portion  thereof  should  become  di 
demand,  then  the  mortgage  give: 
with,  which  is  given  to  secure  ih< 
be  foreclosed  and  the  property 
and  the  costs  and  expenses  there< 
est  due  thereon  being  first  dedi 
shall  be  paid  over  to  me  or  to  n 

"Witness:  Thos.  0.  Hambly. 

By  the  covenants  and  condi 
default,  the  mortgagee  "was  en 
mortgage,  according  to  the  pro 
tained."  There  can  be  no  dou 
interest  all  became  due  six  mo] 
note.  It  is  all  in  express  terms 
date.  After  naming  the  date  of 
cJxpressly  authorizing  a  foreclosui 
of  the  note,  on  failure  to  pay  the  i 
after  demand.  This,  in  effect, 
longed,  the  time  of  payment  of  tl 
pay  the  interest  regularly.  Thei 
the  expiration  of  six  months  f ror 
payee  and  mortgagee  could  have 
recover  the  amount  due  and  fox 
though  the  interest  had  all  been  i 
of  action,  then,  accrued  in  May, 
barred.  The  other  facts  averred 
case  out  of  the  statute.  '  The  dt 
tamed. 

Judgment  affirmed. 
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rOHN  GAY  V.  WILLIAM  WINTER,  J.  FEEIFFER,  M. 
CROOK,  C.  K.  GARRISON,  S.  0.  HASTINGS,  J.  S. 
FRIEDMAN,  atto  HIRAM  0.  WHEELER. 

Plradtno  —  r>KNiAT4i  IX  Ak swEii. —  Bfefofe  entering  on  the  trial  of  an 
action,  tlie  plain  tiff  ia  entitled  to  an  explicit,  denial  of  the  material 
aUegatlone  of  the  complaint,  or  an  admission  of  their  truth,  either  by 
direct  Btatement,  or  by  silence ;  and  it  ia  the  duty  of  the  Conrt  to 
enforce  this  right. 

Idem— Mode  of  Testing. —  When  the  answer  oontalni  no  new  matter, 
and  the  plaintiff  clalma  that  all  the  denUIi  are  bad,  he  may  teet  their 
Bufflciency  by  a  qaotlon  for  judgment  npon  the  pleadings. 

Idem.— If  some  of  the  denials  of  an  answer  are -deemed  good,  and  the 
others  bad,  the  plaintiff  may  moTe  to  strike  ont  the  latter.  This  practice 
la  ioatifled  by  the  fiftieth  section  of  the  Practice  Act  Answers  con- 
sisting of  denials,  which  do  not  explicitly  traverse  the  material  allega- 
tions of  the  complaint,  are  sham  and  irrelsTant  within  the  meaning  of 
the  iBUtute. 

»DK«iLVL  BxpsNsss. —  In  au  action  under  the  statute  for  eauslng  by 
wrongfnl  set  the  death  of  a  person,  funeral  expenses  are  not  recoverable, 
except  as  special  damages.  If  recoverable  at  all,  and  must  be  specially 
pleaded. 

▼abiancb  between  Plbadinq  and  Pboof. —  In  an  action  under  the  statute 
for  causing  by  wrongful  act  the  death  of  a  person,  where  the  allegation 
of  the  complaint  was  that  defendants'  owned,  as  tenants  in  common,  the 
entire  block  in  front  of  which  the  accident  oecorred,  and  the  proof  was 
that  they  owned  It  la  distinct  parcels  In  severalty,  the  variance  was 
Immaterial. 

IhwLroBNCE  — What  Sufviciemt  Pboov  of. —  To  maintain  an  action  for 
causing  by  wrongfnl  acts  the  death  of  or  Injury  to  a  person,  two  thtakgn 
must  be  shown:  1st.  An  obstruction  in  the  road  by  the  fault  of  the 
defendant;  2A  No  want  of  ordinary  care  on  the  part  of  the  plaintiff. 
The  ffravamm  of  the  action  Is  the  negligence  of  the  defendant,  and 
plaintiff  tiuiDOt  recover  where  It  appears  that  the  negligence  of  the 
deceased  or  person  li^ured  contrlbntd  In  any  degree  to  the  death  or 
Injury  sustained. 

Idem.— But  i^  ^ases  where  the  negligence  of  the  defendant  is  affirma- 
tively shown,  and  there  Is  no  proof  of  the  conduct  of  the  deceased  or 
person  injured,  the  jury  are  at  Uberty  to  infer  ordinary  care  and  dili- 
gence on  his  part,  taking  Into  consideration  his  character  and  habits,  am 
proved,  and  the  natural  instinct  of  self-preservation. 

rDBM.-->In  gucj,  actions.  If  the  plaintiff  makes  a  ease  wWeh  does  not 
charge  the  deceased  or  the  person  Injured  wjth  negligence,  the  case 
should  be  permitted  to  go  to  the  Jury,  under  appropriate  histructiona 

Appxal  from  the  Dietrict  CoTirt,  Fourth  Judicial  Dis- 
trict, City  and  Cotinty  of  San  FraneisoOb 

This  was  an  action  brought  nnder  the  provisions  of  the 
statute  authorizing  the  recovery  of  compensation  for  causiBg 
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death  by  wrongful  act>  neglect|j 
1862,  p,  447.)  I 

The  complaint  alleged  that  oa 
1864,  John  Gay,  Jr.,  deceased,  an 
five  years^  while  carefully  using  ] 
streets,  in  the  City  and  County  i 
crossing  and  intersection  at  a  poin^ 
and  adjacent  to  a  certain  irregulax 
bounded  by  Washington,  Drunu 
through  a  hole  about  two  feet  » 
into  the  waters  of  the  Bay  of  Sa 
thereby  came  to  his  death  by  d 
had  existed  and  continuously  rem 
ing  for  over  two  months  next  bef o 
ber  I7th.  That  the  said  irregul; 
day  and  continuously  for  more  tla 
thereto,  was  owned  by  the  defei 
duty  of  the  defendants  on  said  di 
said  streets  at  said  crossing;  and 
liable  to  have  been  notified  to  mab 
for  the  expense  of  making,  the  rep 
crossing.  That  defendants  did  no 
crossing  in  repair,  and  by  reason 
death  of  the  said  John  Gay,  Jr. 
father  and  next  of  kin  of  said  Jo 
administrator  of  his  estate,  and  th 
ises,  damages  had  resulted  to  plaii 
five  thousand  dollars. 

The  defendants,  answering  seps 
gations  of  the  complaint,  except 
plaintiff,  his  administration,  and  tl 
And  in  respect  to  the  alleged  o^ 
block  of  land,  each  defendant,  i 
denial,  disclaimed  having,  or  havin 
sion  therein,  except  to  a  particular 
he  alleged,  his  title  and  possession 
fiive.     By  the  averments  of  the  se^ 


G^AY  V.  'WiwTEa. 


155 


Statement  of  Facts. 


t  AdendsntB,   i^'  tH^  manner  alleged  by  thena,  owned  the 
ole  of  said  irregul^j.  block. 

At  the  trial,   »^^  ^^f  ore  the  introduction  of  any  evidence, 
B  plaintiff,  ^y  ^^^  ^^oxinsel,  moved  the  Court  to  inspect  the 
adings   and.    d«*^^*^»i2ie,  prior  to  the  introduction  of  any 
\imo^   -v^rba*    ^^^S^Uion  of  fact,  contained  in   the    com- 
^  ^  t  "weTe  ^TOp^^ly    denied  in  the  answers  of  defendants, 
^\s'to  teqtii^f®   V^^Oo:f  to  sustain  the  same.      The    Cotirt 
^nied  Ae  tnotioi^>    and  plaintiflF  excepted.      The  evidence 
fiered  by  plaii^^^^  ^tended  to  prove  that  John  Gay,  Jr.,  ^af 
acre  than  usuaUy  ^^^^telligent  and  considerate  for  his  years. 
Ebat  on  tbe  morniiig  of  said  November  17th,  he  had  been 
lent  by  bis  inotbeT  to  a  meat  market,  about  one  block  dis- 
tant from  the  residence  of  his  parents,  and    within  about 
birty  yards  of  t^e  bole  described  in  complaint,  to  do  mar- 
keting.    That  be  went  to  the  said  market,  and  proffered  to 
accomplish  his  errand,  but  was  requested  by    the  keeper  of 
the  market,  who  was  at  the  time  busy  with  other  customers, 
to  wait  a  few  minutes,  but  instead  of  doing  so,  he  returned 
to  and  walked  down  the  street,  in  the  direction  of  said  cross- 
jjjg  — ^near  to  which  he  was  last  seen  alive.      That  the  hole 
in  tbe  street  crossing  existed  at  the  point  alleged,  and  was 
about  two  feet  wide  and  over  five  feet  long,  and  had  existed 
in  tbe  same  condition  for  several  weeks  previous  to  the  said 
l7th   of  November.     That   the   deceased  fell  through  said 
hole,   and  came  to  his  leath  by   drowning.     The  only  evi- 
dence  offered  by  plaintiff    as   to  the  fact  or  measure  of 
dajriage  sustained,  as  alleged  in  complaint,  was  of  certain 
funeral  exposes  incident  to  the  burial  of  deceased,  paid  by 
plaintiff,  which,  upon  the  objection  of  the  defendants  there- 
to,   on  the  groimds   of  irrelevancy  and  incompetency,   was 
rejected  by  the  Court,  to  which  ruling  the  plaintiff  duly 
excepted. 

On  the  condnsion  of  the  plaintiff's  evidence,  the  defend- 
ants moved  for  a  nonsuit,  on  the  grounds,  among  others,  to 
^t:  First,  the  absence  of  any  evidence  to  sustain  the  aver* 
jpents  of  the  complaint,  touching  the  ownership  by  defend- 
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ante  of  said  irr^alar  block  of  g^ 
plaintiff,  as  administrator,  had  no  1<| 
third,  Ihat  the  evidence  not  only  f  ai 
as  the  natural  guardian  and  protects 
of  n^ligence,  but  it  affirmatively  { 
the  death  of  deceased  was  contribi 
permitting  the  deoeasied,  under  th^ 
to  go  alone  about  said  street  crossil 
known  to  exist     The  Court  granted 
ment  of  nonsuit  was  entered  agai 
excepted  thereto.      The  plaintiff  md 
the  motion  was  heard  upon  a  settl 
the  evidence  and  said  several  ml 
exceptions  thereto.     The  motion  wt 
and  plaintiff  appealed  from  said  j 
denying  a  new  trial 

F.  P.  Dantk,  for  Appellant. 

This  is  an  action  brought  under 
Act  requiring  compensation  for  cau 
act,  neglect  or  default."  (Stat.  < 
Kraemer  v.  Market  Street  B.  B.  Co 

Defendants  are  the  persons  thr 
neglect  and  default"  the  death  of 
caused,  they  being  the  owners  of 
land  described  in  the  complaint,  con 
crossing,  in  which  was  the  hole  thro 
fell  and  was  drowned,  and  therefore 
in  section  two  of  the  foregoing  Act  ( 
et  seq..  Sees.  2,  3,  9, 14, 17,  26 ;  Stat 
aeg.,  Sees.  4,  8,  11,  24;  Hart  v.  Ocut 
V.  Bradford,  29  Oal.  76 ;  Walsh  v.  M 

Negligence,  carelessness,  or  wani 
is,  the  failure  to  exercise  that  degre 
sonably  be  expected  from  a  person 
situation,  is  a  question  of  fact,  anc 
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Tender  prop*«r^   instructionB.    (Biehm^>^  v.  ^«<?.   T^-  *. 
P      18  0«1-    S^^  5    Get*«  V.  CoZ.  i^w-    ^^'^  ^  Cal.    258; 
T  n!'*lL  V  H"**^***^  -2^.  B.  «.  C7o.,  82  Barb.  144;  same  casti, 
aS'T  311^  ^'^'^^^^  -r.  J?«Aon  ie,  B.  B.  C7o.,  19  How.  15{^; 
L  19  :0^o^.  a05 ;  BemAarctt  v.  Ben.  &  Sao-.  B.  R.  Oo., 
T^T'ie*  ;  ^*"^  <^«e,  1^  How.  199 ;  ah^ldan  v.  S^twfeon 
i   PR  Co    3^  ^«^l>.  227 ;  £m«s^  v.  Evdson  R.  B.  M.  Co., 
f :  ^  ^'  -.04  107  ;  TT^ieifWv.  O'^ccf^,  24  How.  16 ;  Bidier- 
^Srirorerfer.  H  East  W;  22  Vt  213,  225 ;  19  Conn.  507, 
^!f  jn  Ad-  ^  EU.  29;  4  Per.  &  Dav.  672;  1  Hill,  on 
S^J^^lBV&a,  13*,    124;  16  Oonn.  179;  12  Met  281;  ig 
^"^  ^T  1^^^  ^ev.  Oaaes,  852;  28  Conn.  846.) 

r^e  f a^  o^  ^^  negligence  on  the  part  of  plaintiff's  intes- 
tate may  V>e  iicif ^^ed  from  the  oircnmstanoee  of  the  case  and 
^e   natural  instinct  of  self  preservation;     and  when   that 
inference   can   be   drawn,  the  case  should     go  to  the  jnry. 
(Johnson  v.  Hudson  R,  R.  B.  Co.,  20  N.  Y.  e5-76;  16  Penn. 
i^lS-aS ;  Myer  ▼.  Bnydevi  Br.  R.  489 ;  Buttt>n  v.  fft^iso/t  B. 
iJ.  B.  Co.,  18  N.  Y.  262;  5  Duer,  25 ;  4  E.  D.  Smith,  25.) 
-^^en  the  dnty  to  repair  a  street  devolves  upon  indi- 
viduals, they  are  liable  for  injnries  which   result  from  any 
defect  therein  which   might  have  been  prevented   by  the 
exercise  of  ordinary  care.     (Angell  on  Highways,  Sees.  299, 
290,  [notes  4,  5,]  289,  285,  and  note  2 ;  Reed  v.  Northfield, 
18   Pick.  94;  LobdeU  ▼.   Bedford,  1  Mass.  153;  People  v. 
Atbany,  11  Wend.  644;  DygeH  v.  SchencJc,  23  Wend.  446; 
Cangreve  v.  Smith,  18  N.  Y.  79 ;  City  of  Chicago  v.  Robins, 
X^SLW  Heg.y  July,  1863.) 

The  Court  should  have  inspected  the  pleadings,  and  deter- 
mined, prior  to  the  admission  of  evidence,  what  facts  were 
in  issua  This  is  a  right  to  which  the  f)laintiff  is  entitled,  so 
that  it  may  not  be  held  that  he,  by  introducing  testimony, 
has  agreed  to  consider  insufficient  or  objectionable  denials 
as  suflScient     (KalJeman  v.  Baylia,  23  Cal.  305.) 

The  ownership  by  defendants  of  the  lots  described  in  the 
aomplaint  as  tenants  in  common  or  joint  tenants  is  imneces- 
msxjj  they  being  ihe  owners  of  the  whole  block  by  each  one 
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owning  in  severalty  a  certain  port 
ing  the  whole,  they  are  jointly  co 
neglect  by  which  the  death  was 
V.  Bishop,  1  Johns.  390;  Duane  v 
Courts  CaL) 

The  proof  as  to  the  moneys  wh 
kin,  had  been  obliged  to  expend  on 
the  child,  should  have  been  allowe< 
447 ;  Jones  ▼.  Steamahip  Cortes,  11 
Smith,  28  OaL  104.)  For  other  pei 
question  of  damages,  see  Oldfield  v. 
14  N.  T.  316-21 ;  Quiwi  v.  Moore, 
Smith,  103 ;  28  Barb.  41 ;  17  How.  I 
2  Nott  &  McCord,  638 ;  4  Duer,  257 

W.  H.  L.  Barnes,  for  Respondent 

The  plaintiff's  cause  of  action,  as  s 
was  founded  on  the  all^d  "wr 
default"  of  the  defendants*  In  si 
recover  damages  depends  upon  twc 
iooneur  to  establish  such  right:  Firs 
be  chargeable  with  some  d^ee  of  i 
the  plaintiff  must  have  been  entirely  : 
negligence  which  contributed  to  the 
negligence  without  which  the  injur) 
pened.  (Shaav  v.  The  Boston  and  1 
Gray,  68 ;  WUd  v.  The  Hudson  Rive 
430,  432,  442,  444.)  If  the  plainti: 
or  by  natural  consequence,  conduces  t 
recover.  (Bichnunu^Y.  The  Sac.  Vai 
857.)  There  is  no  remedy  for  an  inj 
quenoe  of  negligence  on  both  sides.  ( 
&  S.  524,  525,  quoting  Simpson  v.  Ha 
Fox  V.  Tovm  of  Olastonbvry,  29  Con 

When  the  plaintiff's  whole  eviden 
zests,  shows  that  he  waa  cardesa,  his  i 
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rained.  (OahcLgan  v.  Barion  and  LoweU  Baitroad  Co.,  1  Allen, 
L87,  190 ;  Show  v.  Boston  and  Worcester  Railroad  Co.,  supra. 
ITliere  are  many  casee  of  similar  dmracter  which  might  be 
jitad  ad  infiniivm,  to  ahow  that  k  ia  well  settled  at  common 
\g^^^  that  the  par^  who  claims  damages  for  the  neglect  of 
the  duty  of  others  to  exercise  proper  care,  cannot  recover  if 
it   appears  that  the  injmy  he  sustained  was  in  any  degree 
eai^Lsed  by  his  own  negligence,  or  want  of  due  care.     (Murch 
^.  Coifed  Bailroad  Corporation,  9  Foster,  43, )    Or,  if  by  the 
^j^ercise  of  ordinary  skill  and  care  the  plaintiff  could  have 
^voided  the  injury,  or  if  his  conduct  contributed  to  produce 
it,  he  is  not  enticed  to  recover,  even  thou^  the  defendants 
.^ere  also  guilty  of  negligence.    (Btpvyan  v.  Central  Bailroad 
Co*,  1  Dutch.  568 ;  Moore  v.  Central  Bailroad  Co.,  4  Zab.  268, 
citii^g  all  the  cases.    See,  also,  Waite  v.  N.  Eastern  Bailwa/y 
Co.,  EL  B,  &  E.,  96 ;  K  C.  L.,  *719,  724,  727,  per  Campbell, 
O.  J*>  S.  0.  on  appeal;  Ibid.,  ♦728,  *733,  etc. ;  Dowell  v.  8t. 
Xfcuo.  Co.,  EL  &  BL  ♦195;  CoUon  v.  Wood,  8  C.  B.,  N.  S.,  E. 
O.  I"  ®8,  *568,  *672 ;  Toomey  v.  Bailway  Co.,  8  C.  B.,  N.  S.^ 
*14:6,  *150;  Butterfield  v.  Forrester,  11  East  60 ;  Vennall  \r. 
Corner,  1  Or.  &  M.  22 — but  see  note  of  Am.  ed. ;  Oruden  v^ 
Fetdham,  2  Esp.  *686 ;  Comrrum  v.  E.  C.  BailwoAf,  4  H.  &  iT. 
781,  786-7;  Wolf  v.  Beard,  8  Carr.  &  P.  373 ;  Eawhins  v. 
Cooper,  8  Carr.  &  P.  473 ;  Pluckwell  v.  Wilson,  5  Carr.  &  I>. 
375  ;  Brownell  y.  Flagler,  5  Hill,  282,  283,  per  Bronson,  J. ;  . 
Brown  v.  Uaa^well,  6  Hill,  593-4,  and  cases  cited  in  text  and. 
x^ote ;  HaHfield  v.  Boper,  21  Wend.  615,  619,  620 ;  BathhxLm 
V.  Paim,  19  Wend.  399,  401,  per  Bronson,  J. ;  Munson.  v, 
g^ona^onda  Bailroad  Co.,  4  Comst  349,  358,  359-60,  aix<J 
casee  cited;  S.  O.  5  Denio,  255,  264,  266,  266;  Spenser-  v. 
JJtica  and  S.  Bailroad  Co.,  5  Barb.  338-9,  per  Gridley^  j^ ! 
Spoonerv.  Brooklyn  CityBailroadGo.,ZlB&Tb.4:ldy^2S,  429  • 
86  Barb.,  S.  C,  217 ;  Earing  v.  N.  T.  and  Erie  Bailroad  Oo.] 
13  Barb.  9, 15, 16 ;  Dascomb  v.  Buffalo,  etc.,  Bailroad  Co.,  27 
^arb.  221, 227, 230 ;  Machay  v.  N.  Y.  Central  Bailroad  Oo.^  27 
Barb.  528, 642 ;  Brooks  v.  Buffalo,  etc.,  Bailroad  Co.,  25  Barh. 
600 ;  S.  G.  Court  of  Appeals,  reported  27  Barb.  632,  note  a. 
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BrendeU  v.  Buffalo,  etc.,  BaUro^ 
note  a;  Oii;a»  ▼.  Hudson  BaUrwi 
Where  the  case  aa  pioyed  by 
affirmaiivelj  both  of  the  two  m 
nothing  to  go  to  the  jury,  and  1 
auited.    {Hanmg  v.  N.  Y.  and  t 
11,  per  Brown^  J.,  at  N.  P.,  aii| 
Wilds  y.  Hudson  B.  BaHroad  0 
affirming  Btevss  ▼.  Oswego  and  Wi 
4S6 ;  Oakaffon  v.  Boston  cmd  L.  1 
BtuMfon  V.  Central  Bail/road  Co., 
Boston  and  W.  Bailroad  Co.,  8  Qti 
Syr.  BaOroad  Co.,  SI  Barb.  248; 
way  Co.,  4  a  &  Nor,  'TSl,  *785-8 
as  to  negligence  is  balanced.    (C( 
a,  98  E.  C.  L.,*668,  ♦SOI ;  Toom 
Co.,  8  C.  B.,  K  S.,  'U*,  ♦ISO, 
there  is  a  preponderance  of  n^lig 
fendant   (Dowell  y.  Steam  Nav.  C 

By  the  Oonrt^  SAmoKBBOK,  J. : 

Before  entering  upon  die  trial 
utmost  importance  diat  all  doub 
what  the  issues  are  should  be  remc 
to  both  parties  and  to  the  Oourt 
to  an  explicit  denial  of  the  matei 
plaint  or  an  admission  of  thei 
statement  or  bj  silence.  He  is 
peril  and  judge  for  himself  of  th< 
and  then  stand  or  fall  accordinj 
ment  of  the  Oourt^  nor  is  he  b 
as  good  in  order  to  ayoid  an  ac 
at  some  subsequent  stage  of  th< 
to  an  explicit  denial  or  admissio 
cui^d  to  him  not  only  by  the 
•tatute^  but  by  the  plainest  princ: 
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He  the  sefenoe  6f  pleading.  If  this  right  is  not  Volimtaiily 
conceded  by  the  defendant  and  his  answer  framed  accord- 
ingly, it  ia  the  dnty  of  the  Court,  in  some  way,  to  enforce 
the  right 

It  is  quite  as  important  for  ikte  defendant  and  the  Court  as 
the  plaintiff,  that  the  issues  should  he  settled  in  advance  of 
the  trial.  While  the  defendant  is  bound  to  make  his  denials 
snflBcient  in  the  Arst  instance,  and  cannot  justly  complain  of 
adverse  circranstances  if  he  does  not,  yet  if  they  are  defe(H;ive 
and  the  defects  ai*e  the  result  of  inattention  or  mistake  and 
not  design^  hjs  position  is  strengthened  by  a  timely  construc- 
tion of  his  answer  and  an  opportunity  to  amend  it  As  to 
the  Court,  such  an  adjustment  of  the  issues  contributes  to  the 
dispatch  of  businees  and  the  orderly  administration  of  justide 
by  the  consequent  avoidance  of  all  controversies  as  to  the 
issues  during  the  progress  of  the  trial,  and  of  all  embarrass- 
ment in  ruling  intelligently  upon  the  relevancy  of  testi- 
mony. 

Where  the  plaintiff  daifttts  that  all  the  denials  are  bad,  if 
the  answer  contains  no  new  matter,  he  may  test  the  suf- 
ficiency df  the  denials  by  a  motion  for  judgment  upon  the 
pleadings,  or  by  motion  to  strike  out  the  answer  on  the 
ground  that  it  is  sham.  If  some  of  the  denials  are  deemed 
good,  and  the  others  bad,  he  may  move  to  strike  out  the 
latter.  We  consider  that  this  practice  is  authorized  by 
•the  fiftieth  section  of  the  Practice  Act,  which  provides 
that  "sham  and  irrelevant  answers  and  defenses,  and  so 
much  of  any  pleading  as  may  be  irrelevant,  redundant,  or 
immaterial,  may  be  striken  out,  upon  motion,  upon  such 
tenns  as  the  Court,  in  its  discretion,  may  impose."  Answers 
consisting  of  denials  which  do  not  explicitly  traverse  the 
material  allegations  of  the  complaint,  we  hold  to  be,  so  far, 
sham  and  irrelevant  within  the  meaning  of  the  statute. 
(The  People  v*  MeCumher,  18  N.  Y.  315.)  This  course,  how- 
ever, w-as  qot  adopted,  and  perhaps  the  Court  did  not  err  in 
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dedining  to  entertain  the  very  gei 
8ition  of  the  plaintiff. 

Oonoeding  that  the  plaintiff  ecu] 
in  this  action  —  a  point  \vhich  we 
mony,  offered  by  the  plaintiff  fc 
wbat  they  were,  was  properly  re; 
snch  expenses  are  in  the  nature 
shonld  therefore  have  been  speciall 
^ioh  was  not  done.     {Stevensot 

The  Court  erred,  however,  in 
Upon  what  particular  grounds  tL 
ment  we  are  not  advised.  Yari 
the  part  of  the  respondents  in 
which  do  not  require  special  no^ 
the  point  that  there  was  no  proof 
the  hole  in  Jackson  street,  and  al 
no  proof  of  a  street  crossing,  in  i 
child  met  his  death.  Of  these 
there  was  evidence  tending  to  pr< 
latter. 

The  claim  that  there  was  a 
allegations  of  the  complaint  and 
the  ownership  of  the  irregular  I 
tocident  occurred  is  without  anj 
defendants  owned  the  entire  bloc 
.  distinct  parcels  in  severalty,  was 
utes  1868,  p.  528,  Sec.  8,  subd. 
by  separate  parcels  in  severalt 
answers,  they  are  nevertheless  b 
ing,  and  are  therefore  within  tb 
in  the  second  section  of  the  Act 
brought    (Statutes  1862,  p.  447 

How  far  the  plaintiff  wae  bo\ 
showing  that  the  death  of  his  ii 
to  his  own  negligence,  appears 
in  the  case. 

The  general  rule  by  which  ju 
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j  of  casee  is  well  aettleA     In  Butterfield  v.  Forre^er,  11 
;.  60,  Lord  EUenborough  stated  it  thus:  "    One  person 
[g  in  fault  will  not  dispense  with  another's  naing  ordi- 
f  care  for  himself.    Two  things  tnust  concur  to  support 
action  —  an  obstruction  in  the  road  by  the  fault  of  the 
mdant,  and  no  want  of  ordinary  care  to  avoid  it  on  the 
t  of  the  plaintiff.     This  mode  of  statement  has  been 
stantially  followed  in  all  the  nibeequent  caaes.     The 
wmen  of  the  action  is  the  negligene  of  the  defendant, 
I  as  a  general  proposition  it  follows  therefrom  that  the 
intift  cannot  recover  if  it  appears  that  his  own  n^ligence 
itributed  in  any  degree  to  the  injury  which  he  has  sus- 
Qcd.    In  a  majority  of  cases  doubtless  this  general  rule 
1  meet  all  the  exigencies,  but  there  are  cases^  of  which 
think  this  is  one^  where  it  does  not  seem  to  afford  a 
isfactory  solution.     Where  the  testimony  is  of  such  a 
iracter  as  to  show  afSrmatively  what  was  the  conduct  of 
fch  parties,  it  is  undoubtedly  adequate  for  all  purposes; 
t  take  a  case  where  the  testimony  as  to  the  defendant's 
iduct  does  not  also  show  what  was  the  conduct  of  the 
dntiff,  must  the  plaintiff  go  further  and  show  that  he 
ercised  proper  caution  and  prudence,  or  that  no  negli- 
nce  on  his  part  contributed  in  any  degree  to  the  injury.? 
under  the  circumstances  of  the  case  he  is  able  to  show 
kiat  his  conduct  was,  it  would  be  no  hardship  to  require 
m  to  prove  himself  blameless;  but  suppose  he  is  uanble, 
in  the  present  case,  to  show  by  direct  testimony  what  his 
induct  was,  is  the  jury  bound,  as  a  matter  of  law,  to  return 
verdict  for  the  defendant  notwithstanding  his  fault  is 
early  established?  or,  which  amounts  to  the  same  thing,  is 
e  Court,  in  such  a  case  bound  to  nonsuit  the  plaintiff? 
yr  the  solution  of  such  cases  it  is  obvious  that  the  rule 
ready  stated  is  inadequate. 

In  a  general  sense,  the  burden  of  proof  is  on  the  plaintiff, 
d  he  must  undoubtedly  make  a  case,  in  view  of  v^ich  the 
ry  can  say  that  they  believe  the  injury  was  sustained 
■^^  the  fault  of  the  def e^danti  unaccompimied  by  any 
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fault  on  the  part  of  the  plainti 
case,  as  matter  of  law,  or  can  h< 
is  wholly  unable  to  make  any  p 
Or,  in  other  words^  may.  the  jui 
character  of  the  plaintiff,  and  j 
self  preservation,  ordinary  care  i 

In  Lane  v.  Grambie,  12  Pid 
burden  of  proof  is  on  the  plair 
gence  and  misconduct  on  the 
ordinary  care  and  diligence  on 
it  would  seem  to  follow  that  H 
tending  to  prove  ordinary  car^ 
there  is  no  case  for  the  jury, 
to  the  same  effect,  but  they  wil 
facts  and  circumstances  to  be  u 
admit  the  general  rule  to  be  th 
the  plaintiff  to  make  a  case  wh 
we  do  not  understand  that  it 
affirmatively,  in  all  cases,  thai 
and  diligence.  In  the  absence  < 
the  opinion  that  the  jury  are  at 
and  diligence  on  the  part  of  t 
cumstances  of  the  case  —  his  i 
natural  instinct  of  self  prese 
would  be  in  effect  to  presume  i 
in  excuse  of  negligence  on  tl 
plaintiff  makes  a  case  which  dc 
gence  we  think  his  case  should 
(Johnson  v.  The  Hudson  River 
same  case,  20  N.  T.  65 ;  Beatty 
463 ;  Bviton  v.  The  Hudson  1 
248 ;  Olarlev.  Kirwm,  4  E.  D, 
been  left  to  the  jury  to  say  wl 
exercised  ordinary  care  and  d 
from  the  Court  that  if  he  did 
entitled  to  a  verdict 

The  judgment  is  reversed  an 
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OF  IjI>i»*^*^^''*  "^^Tiere  an  action  on  a  promUsopy  note  waj 
commenced  bT  fl^***^  *  ^^«Jax>lRlnt  within  four  years  after  the  note  became 
due.  and  •  giiBa"*^***  ^?*  i»aued  wftfiln  one  year  thereafter,  but  not  antij 
alter  the  expli***^**  ^    •**<!  four  years;    held,  that   this  was  sumclunt. 


nd  the  cause  oi    —-     -^     ^as  not  barred  by  the  statute. 

"oMBWT    o»    CoM:?^*^^^^-^ The    plaintiff    may    amend    his     complaint 

Xithont  !«*▼•  °*  Cott*^    e.t  any  time  before  lamias  a  summraiB,  where 

there  Has  been  »®  *^«^i^anee,  o^  the  dafendaot. 


Affxai.  iiom  ^^  I^ifitrict  Court,  Seventh  Judicial  Dis- 
ict,  Solsmo  Co^^- 

On  tbe  28tli  day  of  Pebmary,  1865,  the  plaintiff  filed  his 
^mplBlrxt  to  recover  the  amouiit  of  a  promissory  note  dated 
[arcli  1st,  1861,  and  payable  on  demand.      On  the  9th  of 
une,  1865,  a  summons  was  issued,  and  thereafter  defendant 
eraiirred  to  the  plaintiff's  complaint.     The  complaint  was 
mended  so  far  as  necessary  to  meet  the  poixit  taken  upon 
jiid    demurrer,   and  subsequently  the  defendant  answered, 
3tting  up  tte  Statute  of  Limitations  as  a  defense,  upon  an 
negation  that  the  original  complaint  had  not  been  duly 
Lied;   liad  been  mutilated  by  amendment  before  summons 
tad   been  issued  thereon,  and  without  leave  of  Court,  and 
hat  said  amendments  were  made  .more  than  four  years  after 
I  caxise  of  action  had  accrued  on  said  note,  and  that  said 
^^iginai  complaint  did  not  state  facts  suflScient  to  constitute 
t  cause  of  action  against  the  defendant.    Upon  the  trial  the 
Joixrt  below  held  the  original  complaint  a  nullity,  and  al- 
owed  an  amendment,  alleging  a  new  promise,  to  bring  the 
iSLse  within  the  Statute  of  Limitations. 

The  plaintiff  had  judgment  in  the  Court  below.  The  de- 
'endant  moved  for  a  new  trial.  The  motion  was  denied  by 
he  Court,  and  the  defendant  appealed  from  the  judgment 
ind  the  order  of  the  Court  denying  a  new  trial. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 


Thomas  M.  Swan,  tor  Appellant 
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WeOa  A  Hays,  for  Eespa^ 

By  the  CSourt,  SAwrm,  J« 
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Action  on  a  promissory  noj 
tions.     The  note  was  executi 
that  date  upon  its  face.    It  i^ 
inal  complaint  appears  by  4 
thereon  attested  by  the  signati 
filed  on  the  28th  of  February] 
years  prescribed  by  the  statut 
in  the  answer  that  no  summo 
the  four  years  had  expired, 
or  not,  can  make  no  differei! 
section  of  the  Statute  of  Lu 
deemed  to  be  conmienced,  wi 
when  the  complaint  has  been  £ 
Lim.,  Sec.  21;  Sharp  v.  Mag 
City  of  San  Francisco,  21  Cal 
issued  within  a  year  —  in  tim 
tice  Act,  Section  23.)     If  ^ 
facts  as  averred  in  the  answ< 
to  the  filing  of  the  first  comj 
amendments  to  the  answer, 
of  February,  1865,  actually 
oflSce  of  this  Court  what  purp 
the  defendant."    A  copy  of  1 
set  out,  and  it  is  shown  ths 
or  amended,  before  summon 
defendant     There  was  then, 
averments,  a  complaint  actui 
to  secure  the  rights  of  the 
plaintiff    files    an    amended 
properly,  or  several  of  them 
affect  the  question ;  for  the  a 
meaning  of  the  statute,  wher 
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Foints  decide^. 


jiTtT  o^^y    anxenxd  TMiihout  leave  of   the  Court   before 
fl  iflsuod,   wh««i  there  has  heen  no  appearance  bj  the 
^T^J^t    W^^^^^^  lie  IS  authorized  to  mutilate  the  records 
f^^    Court  t^   »Da.eixding  either  when  he   amends  with,  or 
^^^  ^  wvo,   i^  ^oti   a  question  that  arises  here.      It  is  a 
XVZ^^  ^^   party  and  the  Court. 
"^""t?      ceded  to  be   t^e,  we  do  not  think  the  facts  averred  ' 
•     v^^Nver  reepectiiig  the  fiUng  of  the  complaint  sufficient 
^  \^      ♦V.ft.t  the  ca\xse  of  action  was  barred.      It  is,  there- 
^       rtXeasary  to  consider  the  ruling  of  the  Court  relat- 
^^'J^n^  P^inise.     As  to  the  Statute  of  I^imitations, 
™^5^AMaeixti^~^«ct  upon  the  pleadings. 
"^^jrS^  o^^^  point  toggested  in  the  record  having 

judgment  and  order  denying  a  new  trial  affirmed. 


:ihe 


JOHN  Y.  HALLOCK:  Aim  CHRISTIAN-   CHRISTIAN- 
SEN  f>.  E.  JAXTDIN  and  KENNEDY,  Composing  the 

ylBM  OF  E.  JaXTDIN  &  Co. 

«iTi>oi«wr  BT  I>M'AUM.—  A  Judgment  hj  default  1«  »   flual  Jndgment. 

Vpff^jiAL  FBOM  JuDOMBNT  BY  DEFAULT.— Ab  to  tbc  Hght  Of  appeal,  there 
IB  no  aiitinctlon  between  judgments  by  default  and  Jndgmenta  after 
iMQe  Joined  and  a  trial.  An  appeal  Ilea  from  a  Judgment  in  either  form 
within  one  year  after  its  rendition. 

tOB  ON  Appeal  ikom  Pihai*  JudomBot?.— No  distinction  exists,  as  to 
the  right  of  appeal  from  final  Judgmenta,  or  the  right  of  review  of  errors 
on  appeal,  between  cases  formerly  denominated  cases  at  law,  and  cases 
In  equity. 

OitfonrAL  AHD  Appbllatb  juBi««>icno>«  — I*  '»  »®*  *^®  exercise  of  original 
Jurisdiction  for  this  Court  to  review  errors  on  appeal  from  Judgments  by 
default,  although,  cu  matter  of  fact,  the  points  presented  for  review 
were  not  passed  on  by  the  Court  below.  As  matter  of  law.  the  Conrt 
below  Is  deemed  to  have  rendered  the  judgments  by  default,  where,  in 
pursnaaoe  of  the  statute,  they  were  entered  by  the  Clerk,  without  the 
direction  of  the  Judse. 
B^BBSAL  OP  JuDQMBMTB  FOE  Bbbor.— No  dlsUnctiou  sxlsts  between  Jndg- 
ments  by  default  und  others,  as  to  the  class  of  errors  for  which  they 
will  .be  MTeraed  Uy  this  Court  on  appeal.  The  rule,  in  every  case.  Is 
that  the  Judgment  will  not  be  reversed  for  such  defects  In.  the  comprint 
«s  fall  short  of  an  entire  want  of  something  which  Is  material  to  the 
plaintifTs  i:l«ht*  to  recover. 
l0BM.~ThlB  Cotirt  win  not  reverse  a  Juflgment  for  alleged  defects  In  the 
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statement  of  F| 


complaint,  where  It  can  1)e  gathered  ther 

tiff  bad  a  cause  of  action  upon  which  1 

rendered,  however  defcctWely  his  eaase 
INTBRNAL   Rbvrhub   Stau^   om   Motb. —  An 

note,  as  prescribed  by  the  Federal  Inter 

the  note. 
IDIM  —  Demuiibiib  won  Wamt  ot^^-  A  demal 

declaring  on  a  promissory  note,  which  i 

note  was  dnly  stamped. 

DBFRNSB    to    a    PaOMlSSORT    NOTB    FOB    WaI 

feat  a  recovery  on  an  onstamped  notej 
has  been  fraudulently  omitted. 

Appeal  from  the  District  Cou: 
trict,  City  and  County  of  San  Fra 

This  was  an  action  on  a  promisi 
judgment  by  default  in  the  Cou 
appealed.     The  complaint  was  as 

\Venue.' 

"  JoHW  Y.  Hallock,  and 

Ghbistiav  Chbistiansen, 

Plaintiffs, 

^* 
E.  Jaudin  &  G.  Kennedy, 

Composing  the  finn  of  E, 
Jaudin  &  Co., 

Defendants. 
"  Cmr  AND  County  op  San  Fea 

"  The  plaintiffs  in  this  suit  con 
ants,  and  allege  that  on  the  15th 
said  defendants  made  their  certai 
ing,  in  the  words  and  figures  folio 

*  San  t'EAKC] 

'  Sixty  days  after  date,  for  val 

pay  to  Mr.  Isidor  Landsberger  oi 

the  sum  of  thirty-five  hundred  an< 

$3,590  00-100/ 

"  That  the  said  defendants  del 
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payee  thereof,  '^^^  fiiif'-terwardfl,  on  the  same  day,  indoi-sed  in 
writing  ^^  deli^ei-^^^j  flie  same  to  the  said  plaintiflFs,  who 
^TTPT.  «*mce  ha^e»  beetx  wuid  still  are  the  holders,  and  entitled  to 
r  payment    tbereo^F. 

"That  the    »*^^    ^^ote  is  dne  and  payable,  and  payment 
thf^roof  bas  been  detxianded  at  the  day  the  same  became  dno 
and  often  tbercaftei*^   1^,,^  ^  p3y  ^^^  g^j^e  or  any  part  thereof 
the  saW  de^etida^ts  have  hitherto  refused,  and  still  do  refuse. 
<'  WVveiefoTe    P^^XitiflPs  pray  judgment  for  the  snm  of 
thiTty-ft^e  butidted  ac^d  ninety  dollars  in  United  States  gold 
coin   with  iBteteAt  tiJi  p^id,  besides  costs. 

'  ^Qlask  ft  Campkntter, 

^Attorneys  for  Plaintiffa'^ 

The  other  facta  are  stated  in  the  opinion  of  the  Conrt 

^.  B.  Provmesj  for  Appellants. 

1.  The  complaint  does  not  state  facts  cnflScient  to  eonsti- 
tnte  a  cause  of  action,  in  this:  there  is  no  allegation  ;o  the 
e-ffect  that,  at  the  time  of  making  and  delivering  the  note 
0ued  on,  the  defendants  were  partners,  nor  that  they  executed 
the  same  by  their  firm  name.  {TeUer  v.  Mmr,  2  Penning- 
ton, 749 ;  Jerome  v.  Stebbvns,  14  Cal.  468;  Johnson  v.  Banta 
CUvra  Co.,  28  Cal.  54;  Qreen  v.  Poimer,  15  OaL  416;  Price 
V.  McClave,  6  Duer,  544.) 

The  words  "composing  the  firm  of  R  Jandin  &  Co." 
f  oimd  in  the  title  of  the  cause,  do  not  amount  to  an  averment 
of  the  existence  of  a  partnership  at  anj  time,  much  less  at 
the  time  of  the  making  and  delivery  of  the  note,  and  do  not 
supply  the  want  of  any  necessary  averment  in  the  body  of 
the  complaint.  These  words  are  mere  description  of  the 
persons  intended  to  be  sued.  The  words  are  in  the  present 
tense,  "  composing  the  firm,"  etc  If  they  are  to  be  regarded 
as  an  allegaf  ion  at  aU,  it  can  only  be  as  an  allegation  to  the 
effect  that  "this  suit  is  lirought  by  the  plaintiffs  against 
X  and  K.,  who  now  compose  the  firm  of  E.  J.  &  Co."-    (O. 
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Baaik  v.  Fan  Benaselaer,  6  Hill,  2^ 
Selden,  171,  and  caaes  there  cited ; 
Pr.  11. 

2.  This  is  an  action  of  assumpsi 
out;  no  promise  is  alleged  in  the  o( 
action  is  the  promise,  and  &at  m 
the  complaint  is  had,  even  after  v< 
this,  notwithstanding  the  note  is  b< 
complaint  The  setting  out  of  thi 
the  necessity  of  making  the  propei 
ing  the  instrument  according  to 
cient  facts  must  be  allied  to  coi 
exclusive  of  the  instrument  set  o 
Oall,  48;  Candler  v.  Boesiter,  1 
Mammng,  2  N.  H.  289;  Brunei 
Dodd  V.  King,  1  Met,  Ky.,  430;  1 
86,  87.) 

8.  The  note  sued  on  bears  i 
stamp,  and  is  therefore  void.  It  < 
an  action  or  judgment  (Acts  c 
291,  Sea  151,  p.  293,  Sec  158, 
and  Acts  of  1864-5,  p.  481.) 

Clwrh  &  Carpentier,  for  Eespo 

1.  The  errors  complained  of  I 
been  corrected  in  the  Court  belo\ 

This  appeal  v^as  taken  only  two 
fault  was  entered,  no  attempt  h 
judgment  by  motion.  This  is  a 
cases  are  very  rare,  which  will  p 
question  not  raised  in  the  Court 
has  been  in  fact  committed  by  th 
V.  Hoyt,  18  Johns.  676;  Chm/  v 
Cox,  6  CaL  416 ;  HenUch  v.  Par 
also.  Duff  V.  Fisher,  16  Oal. 
man,    18    Oal.    636;    Phela/n 
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statee  the  true  rule  thus:    "  To  entitle  objectioiui  to  consider- 
ation here,  they  must  be  presented  to  the  Court  below  in 
the  first  instance.     Throughout  our  reports  we  find  that  this 
Court  favors  a  motion  to  the  Court  in  which  the  judgment 
is  entered  to  correct  errors,  or  to   arrest  the  judgment." 
{Cavistock  V.  Clefmene,  19  CaL  80;  Gregory  v.  Ford,  14  Cal. 
143.)     If  the  error  complained  of  is  susceptible  of  correc- 
tion, the  Court  below  can  alone  make  the  appropriate  order 
so  as  to  enable  the  plaintiff  to  ameiKi  without  injury  or  de-' 
lay,  whereas  this  Court,  on  appeal,  cannot  practically  ad- 
minister the  giea«i  equitable  relief  which  the  plaintiffs  ought 
to  have,  even  though  inaccuracies  may  have  slipped  into  tho 
case.    In  New  York,  a  judgment  for  want  of  an  answer  can- 
not be  impeached  by  appeal.    {Dorr  v.  Birge,  18  Barb.  351 ; 
Pope  V.  Dinamore,  8  Abbott  Pr.  429 ;  Jones  v.  Kip,  7  N.  Y. 
Legal  Abs,  91.) 

2.  The  oomplaixit  is  sufficient  to  sustain  a  judgment  by 
default^  and  would  even  be  good  on  demurrer.     In  the  title 
of  the  action,  the  names  of  the  defendants  are  **  specified  " 
as  composing  the  firm  of  E.  Jaudin  &  Ca     (Practice  Act, 
Sec  39;  Rawe  v-  Table  Mountain  Water  Co.,  10  Cal.  444; 
Smith  Y.  Eureka  Flour  M.  Co.,  6  CaL,  6 ;  Lewis  ▼.  Clarkin, 
18  Cal.  399;  MilWcen  v.  Hall  &  Co.,  6  Cal.  246.)  The  New 
York  cases  all  concur,  that  even  the  objection  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action,  is  waived,  unless  it  is  raised  in  some  form  in  the 
Court  below.     (See  cases  cited  under  our  first  point.)     In 
this  State  it  is  ciiefly  in  equity  cases  that  a  contrary  practice 
has  gnmn  up.     (White  v.  Frati,  13  Cal  626.)    ''  The  fdcts 
eonstituting  the  cause  of  action  are  alone  required  to  be 
stated.^    (Practice  Act,  Sec  38.)    And  where  the  contract 
IS  set  out  at  length,  its  promises  are  to  be  treated  as  aver- 
ments <rf  liability,  and  a  false  construction  of  it  will  be 
regarded  as  surplusage.     {Stoddard  v.  TreadweU,  28  Cal. 
808.)    If  the  complaint  were  inartificially  drawn,  the  plain- 
tiffs ought  to  be  protected  from  this  attempt  to  rev^nie  the 
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judgment,  under  the  benign  pr 
and  seventy^me  of  the  Practice . 

By  the  Conrt^  Saitdsbson,  J 

T.  As  to  the  ri^t  of  appeal^ 
tween  judgments  by  default  and 
and  a  trial.  The  former  is  as 
the  latter,  and  the  statute  gives 
final  judgments  without  distinc 
that  all  errors  disclosed  by  the 
corrected  on  an  appeal  from  th< 
a6  well  as  the  latter.  This  is  toe 
do  not  hesitate  to  declare  that  a] 
trary  are  unsupported  by  any  pi 
the  jurisdiction  and  practice  of 
hold  otherwise  would  be  to  en 
law  has  not,  which  we  have  n 
some  cases,  no  doubt,  which 
learned  counsel  for  the  respoixd 
for  them.  Some  of  them  go  up< 
ing  defendant  has  six  months  i 
the  judgment  in  the  Court  bel 
occasion  to  appeal  That  is  to  s 
six  months,  but  he  may  after 
language  is  unwarranted  by  an; 
Act  On  the  contrary,  the  lani 
appeal  may  be  taken  from  a 
within  one  year  after  its  rendi 
right  or  power  to  make  it  spea 
say  that  one  class  of  final  jud 
intended.  Besides,  it  is  not  ui 
ing  defendant  has  a  remedy  ii 
provisions  of  the  sixty-eighth  \ 
result  contended  for  would  not 
are  oommon,  and  where  thay  i 
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^'fi^Qiiy  and  h  ia  not  far  the  Orarts  to  dictate  one  or  the 
other. 

^or  IB  there  any  f oroe  in  the  idea  that  a  distinction  is  to 

*>«  naade  between  caaea  which  were  once  denominated  cases 

«*  law  and  cases  which  wesre  once  called  cases  in  equity,  and 

«»at  on  appeal  from  judgments  by  default  this  Court  will 

fl^^w  errors  in  the  latter  cases  and  not  in  llie  former. 

-tnere  is^  matter  in  some  of  the  cases  cited  by  respondents 

which  givea  color  to  such  an  idea;  but  we  say  of  them,  as 

we  haFe  said  of  the  others,  there  is  no  foundation  for  the 

diBtinction. 

Nor  is  there  any  force  in  the  suggestion  that  this  Court 
will  exercise  original  instead  of  appellate  jurisdiction  if  it 
entertains  the  points  made  on  this  apeal.    It  is  true  that  as 
a  matter  of  fact  the  Court  below  has  never  passed  upon  the 
guffioiezicy  of  the  complaint,  yet  it  is  equally  true  that  as  a 
matter  of  law  it  has.    Though  entered  by  the  Clerk  without 
the  direction  of  the  Judge,  it  is  as  much  the  judgment  of  the 
Court  as  if  it  had  been  announced  from  the  bench,  and  the 
defe^^^ants  are  as  miich  entitled  to  die  opinion  of  this  Court 
upoa  the  sufficiency  of  the  complaint  as  they  would  have 
\)e0n  had  they  appeared  and  demurred.     Questions  of  juris- 
diction  and  of  the  sufficiency  of  the  complaint,  upon  the 
point  whether  the  facts  stated  constituted  a  cause  of  action, 
are  never  waived  in  any  case,  and  may  be  made  for  the  first 
time  in  this  Court. 

The  idea  which  finds  countenance  in  some  of  the  cases 
cited  by  the  respondents,  that  at  all  events  this  Court  will 
deal  more  liberally  with  judgments  by  default  than  with 
others,  and  will  pass  over  errors  for  which  it  would  reverse  a 
judgment  rendered  upon  a  trial,  we  here  take  occasion  to 
aay,  is  without  any  foundation.  It  is  true  that  we  will  not 
reverse  a  judgment  by  default  for  mere  technical  defects  in 
the  complaint  which  fall  short  of  an  entire  want  of  some- 
thing which  is  naaterial  to  the  plaintiff's  right  to  recover. 
So  the  cases  referr^  to  declare,  and  in  this  respect  they  are 
aounA    The  epror  in  those  cases  was  in  giving  countenance 
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to  the  implication  that  the  Coi 
not  declaring  the  rale  to  be  u 
reversal,  this  Court  can  make 
ments  by  default  and  judgmen 
for  the  statute  makes  none.  It 
it  would  the  latter. 

IL  The  general  objection  m 
does  not  state  facts  sufficient  t 
The  particular  objections  are: 
that  tlie  defendants  were  copa 
.the^note  was  made,  and  that  t 
does  not  aver  a  promise  to  p< 
aver  or  show  that  the  note  1 
revenue  stamp. 

While  the  complaint  is  obn 
to  the  first  two  objections,  and 
more  artistic  and  logical  had 
for  which  counsel  for  appella 
would  be  sticking  in  ijie  barl 
defective.    As  already  intimate 
a  judgment  for  defects  in  the 
an  entire  absence  of  material 
will  not  reverse  if  it  can  be  gi 
a  whole  tiiat  the  plaintiff  has 
he  was  entitled  to  the  judgme 
however  defectively  his  cause 
distinction  must  be  made  bet 
plaint  affords  no  information  ai 
where  it  affords  information, 
approved  methods.    Now  upon 
promise  this  complaint  is  not 
tion.    If  it  does  not  state  thos 
its  own,  it  does  so  partially  in  i 
in  the  language  of  the  defendar 
a  copy  of  the  note,  in  which  tl 
selves.    While  the  fact  of  partn 
in  the  body  of  the  complaint,  2 
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ants  are  givea  in  the  title,  and  they  are  there  described  as 
oompcwing  a  finn  under  tie  name  and  style  by  which  the 
note  is  execnted.  While  the  allegation  is  that  i^e  defend* 
ants  made  the  note,  thns  being  obnoxious  to  the  critioigm  of 
oounsel  upon  the  other  side,  tibat  it  may  have  bean  made  by 
them  in  Aeir  individual  capacities,  yet  the  note  explains  the 
matter  and  shows  that  it  was  made  by  them  in  their  partner- 
ship capacity  or  by  the  fimL  While  there  is  no  direct  aver- 
ment that  they  promised  to  pay  the  note,  yet  the  note  itself 
shows  that  they  did.  While  there  is  no  direct  averment 
that  they  were  partners  at  the  time  the  note  was  made,  yet 
the  note  shows  that  they  were.  Undoubtedly  the  complaint 
verges  dose  upon  the  line  between  good  and  bad,  but  we 
think,  in  the  respaots  under  consideration,  that  it  is  within 
the  rule  in  Stoddard  v.  Treadwell,  26  CaL  302. 

The  point  that  the  complaint  fails  to  show  a  cause  of 
action,  because  the  copy  of  the  note  therein  contained  is 
without  a  copy  of  any  internal  revenue  stamp,  is  not  tenable. 
In  Trull  V,  MovXton,  12  Allen,  396,  and  Hitchcock  v.  Sawyer, 
39  Vt  412,  a  copy  of  the  note  declared  on  was  annexed  to 
the  declaration.  No  copy,  however,  of  a  revenue  stamp  was 
given.  The  defendant  demurred,  but  the  Court  held  that 
the  stamp  wasno  part  of  the  note,  and  that  therefore  a  copy 
of  it  was  not  necessary. 

In  order  to  defeat  a  recovery  on  an  tmstamped  note  it 
must  appear  not  only  that  the  note  is  unstamped,  but  that  the 
stamp  has  been  fraudulently  omitted,  which  of  course  cannot 
be  done  on  demurrer  to  the  complaint,  but  must  be  done  by 
answer.  (Beebe  v.  Hutton,  47  Barb.  187  ;  Desmon  v.  Norris, 
10  Allen,  260.  See,  also,  Bradley  v.  BardsUy,  14  M.  &  W-» 
878 ;  Edw.  on  Stamp  Act,  218 ;  Huddlesto^  v.  Briscoe,  11 
Ves.  596;  1  Chit  PL  289:  Lane  v.  MuUins,  1  Gale  &  D. 
712.)  ^ 

Judgment  affirmed. 

Hr.  Justice  Bjxoikbb  eoEpreaaed  no  opinion* 
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or    PBIBONttt,    A»    BTIDBN 

TABILT  Madb. —  When  a  prisoner, 
promised  to  point  oot  the  place  w 
ward  pointed  out  a  place  at  wht 
the  ftolen  monef  waa  foimd:  hi 
bt  eoaneetion  with  eald  fact  ai 
against  him,  althongh  not  Tolum 
i.— But  when.  In  mieh  caee.  In  c< 
oner  farther  itmted,  *"!  bnrted  tl 
Inadmietlble  aa  eridenoe  asainst 
•SBIKINO  OUT  BriDaNCB. —  Where,  oi 
had  been  admitted  agalnat  the  dt 
ceptlon,  and  afterwardi,  on  motic 
out,  and  gave  to  the  jnry  a  poini 
at  the  reqneet  of  tald  counsel,  j 
dnded  CTldence  any  conalderation 
cored. 

Appxiai.  from  the  County  Cc 

On  the  trial  of  the  defenda 
the  crime  of  grand  larceny, 
have  heen  committed  by  feloi 
of  one  Ah  Mung,  the  District 
A  witness  for  the  people,  who 
that  on  the  day  succeeding  the 
the  defendant  was  taken  by 
custody,  into  a  meeting  of  C 
held  in  a  brick  store,  when  an< 
said  to  defendant,  "  Hoy  Ter 
the  money,  we  will  let  you  go 
asked  by  the  District  Atton 
The  question  waa  objected  to 
ground  that  any  statement  th 
defendant  in  reply,  ipas  undei 
of  favor,  and  therefore  incomp 
which  objection  was  overruled 
ant.    by   his   counsel^    duly 
answered,  "  Hoy  Yen  said,  ' '. 
and  get  the  money;  it  is  at  P 
ground  thera"*     It  appeared 
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day  follofwing,  the  defendant  pointed  out  to  the  dflSeer  hav- 
ing him  in  charge  a  portion  of  the  stolen  money^  at  a  plaoa 
near  Pine  Grove.     This  latter  fact  was  proffered  in  proof  by 
the  District  Attorney,  at  the  time  of  asking  the  foregoing 
question.    After  the  order  of  Court  striking  out  the  evidence, 
and  before  the  close  of  the  trials  the  defendant,  by  his  coiin- 
gel,  moved  the  Court  to  discharge  the  jury  and  order  a  new 
trial,  on  the  ground  that  said  excluded  evidence,  by  reason 
of  its  presentation  to  and  consideration  by  the  jury,  before 
the  order  of  the  Court  for  its  exclusion,  and  from  its  pecu- 
liar tendency,  muat  have  biased  the  jury  to  the  prejudice  of 
defendant.     The  motion  was  denied,  and  the  defendant  duly 
excepted.     The  defendant  appealed. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
CJourt 

B.  E.  Fellows,  for  Appellant. 

J.  0.  McCuOough,  Aitomey-Oeneral,  for  the  People. 

By  the  Court,  Sawyhb,  J. : 

The  statement  of  the  prisoner  that  he  would  point  out  the 
place  where  the  money  was  buried,  in  connection  with  the 
fact  that  he  did,  in  pursuance  of  this  promise,  afterward 
point  out  the  place,  and  the  fact  proved  by  other  witnesses, 
that  the  stolen  money  was  found  buried  at  the  place  indi- 
cated, was  admissible  in  evidence,  although  the  promise  to 
point  out  the  place  was  not  voluntarily  made.  (1  GreenL 
Ev.  231.)  The  statement,  "  I  buried  it  in  the  ground  there,^ 
was  inadmissible,  ^^  being  a  part  of  an  involuntary  admis- 
sion. But  the  Court  struck  it  out  on  motion  of  defendant'? 
counsel,  and  afterward,  by  a  very  full  and  pointed  instruc- 
tion drawn  by  defendant's  counsel,  and  given  at  his  request, 
fully  guarded  the  jury  against  oansidering^  or  giving  any 
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ivei^t  to  the  etatemeat  so  ^ 
presents  nothing  of  which  da 
Judgment  affirmed. 

Mr.  Justice  Rhodbs  expnj 


CHARLES  H.  HARRISOl 
L.  ENDICOTT  PEABOJ 

OWNXBS  OF  THJB  ShIP  BeI 

AmnssxoKS  ov  a  Pasty  as  Btidis 
slons  ot  a  plaintiff,  as  to  the  | 
not  conclusive  apon  him,  yet 
when  made  onder  circnmstiincei 
prompted  ^  a  desire  to  effect  i 
become  freed  of  a  controversy 
Justly  regarded  by  Court  and  Jui 
satisfactory  explanation  is  made 

Itaw  Trial  Obantid  —  Whbn  thi  I 
ap];>eal  from  an  order  of  the  Co 
upon  condition  of  the  acceptance, 
hundred  dollars,  instead  of  eight 
a  Jury  had  given  a  verdict,  madi 
•zcesslve  In  amount,  and  where. 
that  the  evidence  was  conflictini; 
■aid  two  sums  as  to  the  amou 
entitled,  and  where  the  evidenc 
have  been  the  Just  measure  of  n 
consideration  as  the  residue:  he 
by  the  Court  below,  and  the  ore! 

Appeal  from  the  District  • 
City  and  County  of  San  Fri 

This  was  an  action  brougl 
tain  pumps,  belonging  to  pla 
ants^  ship  Bengal. 

The  complaint  alleged  the 
two  hundred  dollars  per  da^ 
answer  denied  all  the  alleg] 
the  ownership  of  said  ship  bj 
pumps  in  and  about  said  shi] 
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that  the  said  use  of  said  ptimps  was  upon  the  hiring  and 
bailment  of  one  Watts,  who  alone  was  responsible  to  plain- 
tiff therefor;  but  further  averred  that  the  said  use  of  said 
pumps  was  reasonably  worth  the  sum  of  twenty-five  dollars 
per  day  only. 

The  trial  was  by  the  Court  with  a  jury.  The  evidence 
touching  the  value  of  the  use  of  the  plaintiff's  pumps  was 
conflicting;  the  conflict  extending  between  the  sum  of  two 
hundred  and  fifty  dollars  and  the  amount  claimed  by  plain- 
tiff. It  appeared,  %n  plaintiff's  testimony  in  his  own  behalf, 
that  he  had  presented  a  bill  for  two  hundred  and  fifty  dollars 
and  twenty-five  cents  for  the  use  of  said  pumps,  being  the 
same  for  which  this  suit  was  brought,  to  DeWitt,  Kittle  & 
Co.  The  payment  was  refused  by  DeWitt,  Kittle  &  Co., 
when,  and  before  this  suit  was  commenced,  he  brought  suit 
against  the  ship  Bengal  to  recover  three  hundred  dollars  for 
the  same  cause  of  action.  No  statement  was  made  explana- 
tory of  the  discrepancy  between  these  sums  demanded  and 
the  sum  of  three  thousand  six  hundred  dollars,  which  latter 
sum,  according  to  the  evidence  given  by  plaintiff,  was  the 
real  value  of  the  use  of  said  pumps.  The  jury  returned  a 
verdict  for  plaintiff  for  the  sum  of  eight  hundred  dollars. 

The  defendants  moved  for  a  new  trial,  upon  the  ground, 
among  others,  that  the  verdict  was  not  justified  by  the  evi- 
dence and  was  excessive.  The  Court  granted  a  new  trial, 
eixcept  upon  condition  of  the  acceptance  by  plaintiff,  within 
a  time  specified,  of  judgment  for  four  hundred  dollars, 
instead  of  eight  hundred  dollars,  with  costs.  The  plaintiff 
refused  to  accept  said  proffered  judgment,  and  appealed  to 
this  Court  from  said  order  granting  a  new  triaL 

H.  &  C.  McAllister,  for  Appellant 

There  is  no  rule  of  law  which  restricts  a  party  in  an  action 
of  assumpsit  to  a  recovery  of  the  amount  of  a  bill  previously 
rendered  by  him,  or  of ^ the  amount  claimed  by  him  in  a 
previous  action.       The  doctrine  of  estoppel  applies  only  to 
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an  account  stated,  and  to  thd 
preaumption  of  payment  j 
presented  and  the  complaint, 
not  oondusive  upon  him,  bq 
sidered  by  the  jury  in  connc 
in  the  cause.  (Beebee  v.  Ri 
V.  Oletmy,  16  N.  Y.,  2  Smith 
It  appeared  at  the  trial,  thi 
lant's  pumps,  according  to  t 
and  two  olher  witnesses,  who 
three  hundred  dollars  per  da^ 
for  eight  hundred  dollars, 
order  of  the  Court  requiring 
of  the  amount  rec(}vered,  or 
an  abuse  of  discretion  whi( 
appeal* 

[No  brief  on  file  for  Beap 

By  the  Court,  SANi»a»OK, 

While  the  plainti£F  may 
the  value  of  the  use  of  his 
Bengal,  or  by  the  account  ] 
Kittle  &  Co.,  both  were  admi 
the  time  the  account  was  pre 
pose,  so  far  as  the  case  shov 
presjButation,  which  circumsi 
claim  was  put  at  a  low  figu 
mise.  Even  after  a  ref usa' 
Kittle  &  Co.,  and  after  he  fo 
i*n  order  to  get  his  money,  h 
of  the  pump  at  three  hundi 
put  it  at  eight  hundred  dol 
not  conclusive  as  matter  of 
juries,  unless  some  satisf  actc 
their  reasonable  effect  is  co 
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tion  18  afforded  by  the  facts  of  this  ease,  and  it  is  a  little 
difficult  to  pereeive  why,  in  view  of  all  the  circumstances, 
the  jury  gave  a  verdict  nearly  three  times  as  large  as  the 
Bum  first  claimed  by  the  plaintiff,  and  at  a  time  when  he. 
would  be  more  likely  to  fix  upon  the  true  value  than  at  a 
later  date,  and  more  than  twice  as  much  as  he  claimed  when 
he  brought  his  first  action,  and  at  a  time  when,  according  to 
all  human  experience,  he  would  be  likely  to  put  his  claim  at 
the  highest  figure  which  would  be  within  the  bounds   of 
reason.     We  do  not  think  the  Court  abused  iti  discretion  in 
reducing  the  verdict  to  four  hundred  dollars,  or  requiring 
the  plaintiff  to  take  another  jury  unless  satisfied  with  that 
sum. 

Order  aflirmed. 


THE  PEOPLE  V.  B.  F.  HAWKINS. 

UmicTumn   Chabqino   Two   Ofpbnsm. —  Where,    in   the  same   Indictment, 
C.  was  charged  with  the  larceny  of  certain   goods,  and  the  defendant 
with  felonloosly  recelTing.  harlDcr,  and  aiding  In  conceaUng  the  same, 
knowing  them  to  be  stolen :  held,  that  two  offenses  were  charged,  and  a 
demurrer,  Interposed  to  the  indictment  by  defendant,  on  the  ground  that 
two  distinct  offenaee  were  charged  therein,  and  against  different  parties, 
was  properly  sustained. 
Bbcbitino   Stolbn    Goods. Where    an    indictment    only    charged    the    de- 
fendant with   feloniously   receiving,    having,    and   aiding   In    concealing 
certain  stolen  gooda,  knowing  tlie  same  to  have  been  stolen:  held,  that 
the  offense,  if  any,   therein  charged  was  for  recelvhig  stolen  goods,  as 
prescribed    in    section    sixty-three    of    the    Act    concerning    crimes   and 
punishments,   and  Is   a   different  offense  fro^  either  larceny  or  of  an 
accessory  after  the   fact. 

Appeax  from  the  County  Court,  El  Dorado  County. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court 

/.  Q.  McOtoOough,  Aiiomey-Ghrveral,  for  the  People. 

[No  brief  on  file  for  Respondent.] 
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By  the  Ooart,  Sawybb,  J.;| 

I 

One  Collins  was  indicted  U 
After  stating  the  larceny  of  \ 
indictment  proceeds  a^inst  i 
him  with  feloniously  receivii^ 
cealing  said  goods,  knowing  I 
demurred,  on  the  ground,  amo 
distinct  offenses  charged    in  ^ 
different  parties.    The  demun 
dictment  dismissed,  as  to  Hal 
We  think  the  demurrer  was  pn 
stated  as  against  Hawkins,  if 
goods,  under  section  sixty-thr« 
and  punishments,  which  is  a  < 
the  larceny,  committed  at  a  si 
party,  and  subject  to  a  diffei 
(See  Section  63.) 

But  it  is  probable,  as  clain 
that  the  District  Attorney  intei 
accessory  after  the  fact,  unde 
failed  to  state  facts  sufficient  to 
accessory  after  the  fact  is  a  per 
that  a  crime  has  been  committ< 
trate,  or  harbors  and  protects 
found  guilty  of  the  crime." 
crimes  and  punishments;  1  1 
Hawkins  is  not  charged  with  ( 
mn^istrate,  or  harboring  and 
but  \vith  receiving,  having  an( 
which  is  a  different  offensa 

Judgment  affirmed. 
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THE  PEOPLE  V.  WILLIAM  WHITE.  * 

CONSTITUTIONALirr    OF    SECTION    SBVBNTY-EIGHT    OF    MB    ACT    tV    RELATION 

TO  Cbimbs  awd  Punishments. —  The  seventy-eighth  section  of  the  Act 
concerning  crimes  and  punishments,  proTldlng  for  the  punishment  of 
counterfeltlngr  money,  etc.,  is  not  repugnant  to  the  Constitution  of  the 
United  States,  or  the  laws  of  Congress  made  In  pursuance  thereof. 
IWDiCTMBNT — Sufficiency  of. —  An  indictment  Is  sufficient  In  substance 
If  it  describes  the  offense  charged  in  the  language  of  the  statute  by 
which  it  Is  created  or  defined. 

fllCnON     SBVBNTy-ElQHT     OF     THl     STATUTE     IM     RBLATION     TO     CBIMBS     AND 

Punishments  Construed. —  To  constitute  the  crime  of  knowingly  hav- 
ing in  i>08fiession  counterfeiting  tools,  implements,  etc.,  as  created  by 
tlie  seventy-eighth  section  of  the  statute  In  relation  to  crimes  and 
punishments,  It  is  not  only  necessary  to  prove  the  known  possession 
thereof  by  the  defendant,  but  that  such  possession  was  with  criminal 
intent. 

iDiu.— To  constitute  crime  there  must  be  a  Joint  operation  of  act  and 
criminal   intent,   or  criminal  negligence. 

Constbuction  of  Statutes. —  To  determine  the  true  interpretation  of  the 
terms  of  a  doubtful  or  ambiguous  section,  it  le  proper  to  read  it  in  con- 
nection witti  others  in  the  same  Act  daalfaig  with  the  same  general 
subject 

BBtTLSMENT     OF     BILLS     OF     BXCEPTIONS      IN      CRIMINAL     CaSBS. —  The     pro- 

vtelons  of  section  four  hundred  and  thirty-five  of  the  Criminal  Practice 
Act.  prescribing  the  time  within  which  bills  of  exceptions  shall  be 
tendered  and  settled  are  directory. 

BUFFiciENCT  OF  BiLLS  OF  ExcEPTioirB. —  A  bOl  of  exceptions  founded 
upon  the  allowance  of  a  question  stated,  to  wfafeh  objection  is  made, 
which  does  not  contahi  the  answer  thereto,  is  fatally  defective. 

Pboof  of  Gbiminal  Intent. —  On  the  trial  of  a  defendant,  for  the  crime 
of  knowingly  having  In  his  possession  counterfeiting  tools  and  imple- 
ments. It  is  competent,  for  the  purpose  of  showing  the  criminal  intent 
of  such  posaession,  for  the  people  to  prove  that  the  defendant  had 
counterfeit  money   also  in  his  possession. 

Appeax  from  the  County  Court,  Sonoma  County. 

The  defendant  was  indicted  by  the  Grand  Jury  of  Sonoma 
County  of  the  crime  of  knowingly  procuring  and  having  in 
his  possession  in^rtunents^  etc.,  uBed  in  coxmterf  eiting  United 
States  gold  coin,  etc 

The  following  is  t  oopy  of  the  ehJ^rprxg  part  of  the  indiet- 
nwnt,  towit: 

*'  The  said  Winiam  Whit%  <m  tbe  fonTteeuth  day  <rf  Feb- 
ruary, A.  D.  1866,  at  Hie  Oonnty  of  Sonoma,  did  Imowingly 
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procure  and  have  in  his  posal 
die,  puncheon,  tool  infitrumeii 
and  iron,  made  Uise  of  in  cot; 
ooin  of  the  United  States,  noi 
wit:  a  gold  ooin  called  a  i 
twenty  dollars,  and  a  silver  ^ 
trary  to  the  form  of  the  status 

The  defendant  donurred  to 
First  —  That  the  facts  stated  \ 
tute  a  public  offense;  Seoon^ 
not  conform  substantially  to 
two  hundred  and  thirty-seven 
eight  of  the  Criminal  Practi< 
not  state  that  the  defendant 
instruments  in  his  possession 
intention  to  use  the  same  in 
United  States,  or  defrauding 
corporate.  The  demurrer  wa 
defendant  duly  excepted. 

Prom  the  bill  of  exceptioi 
Judge  of  Ite  Court  below  it 
wi<^''"Sd  for  the  people  —  was 
if  1..'  had  seen  the  defendant 
his  possession.  The  questio 
under  the  objection  on  the  | 
exceptions  of  the  defendant : 
if  any  was  given,  was  not  sta 

The  defendant  was  convict 

The  other  facts  are  stated 

Oeorge  W.  Tyler,  for  App 

That  lihe  indictment  is  f  c 
<k)es  not  allqpe  the  defendax 
in  his  possession  with  intent 
or  with  felonious  intent;  an 
See.  L     That  iii^  criminiil 
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must  be  proved  by  the  people  to  justify  a  convictiofn  in  every 
case,  else  there  will  be  wanting  one  element  eesaitial  to  the 
existence  of  any  crime.     That^  as  the  aZlegaia  and  probata 
must  oorrespond,  it  is  equally  imp^ative  that  auoh  cnnUnal 
intent  or  criminal  negligence  must  be  both  alleged  in  the  in- 
dictment and  proved  on  the  trial.    .That  the  Court  erred  in 
allowing  the  prosecuting  witness  to  be  questioned   about 
eounterfeit  money  seen  by  him  in  the  possession  of  the 
defendant,  because  such  possession,  if  established,  consti- 
tuted another  and  separate  oflFensa    That  the  error  was  not 
cured,  or  its  materiality  less  apparent,  because  the  answer  of 
the  witness  was  not  stated  in  the  bill  of  exceptions;   and 
this,  because  the  law  clearly  contemplates  that  the  bill  of 
exceptions  was  settled  and  signed  at  the  time  of  the  rulixig  of 
the  Court  upon  the  objection,  which,  in  this,  as  in  most 
cases,  was  to  the  question  and  before  the  answer  was  given ; 
and  cited  Stats.  1861,  p.  589;  Grimes  v.  Hall,  16  Cal.  66. 
That  the  statute  of  California  under  which  this  indictment 
is  drawn  is  in  conflict  with  the  Constitution  of  the  United 
States,  (Art.  I,  Sees.  8,  20,)  and  with  the  statutes  of  the 
United  States,  (2  U.  S.  Stats,  at  Large,  404;  4  U.  S.  Stats. 
at  Large,  121 ;)  and  cited  Fox  v.  State  of  Ohio,  6  How.  411 ; 
United  States  v.  Marigold,  9  How.  660- 

/.  0.  McCvllough,  Attomey-Omeral,  for  the  People,  in 
argument  asserted  the  constitutionality  of  the  statute  under 
which  the  defendant  was  indicted;  and  cited  1  Bish.  Cr.  L., 
Sees.  613,  613  a,  ^66;  2  Bish.  Cr.  L.  Sees.  237-39,  604;  2 
Bish.  Cr.  Pr.  229. 

2.  That  the  indictment  charges  all  the  terms  of  the  statute 
and  evfflrjr  ingredient  of  the  offense  as  there  defined;  and 
cited  People  v.  Shaher  32  Cal.  36 ;  1  Bish,  Cr.  Pr.,  Sec  280, 
iwte,  278-81;  PeopU  v.  Harm,  29  Cal.  681,  682. 

8.  That  the  question  put  to  witness  ililler  was  proper; 
and  cited  PeopU  v.  WirUers  29  OaL  688.    That  the  error  of 
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its  allowance  (if  error  it  w^ 
answered ;  and  cited  People  ^ 

I 
"By  the  Courts  Sandsbso^ 

\ 

The  point  made  on  behaU 
that  the  seventy-eighth  secti^ 
crimes  and  punishments,  uxi| 
found,  is  unQonstitutional,  1! 
Constitution  of  the  United  StJ 
6)  and  the  laws  of  Congress  li 
S.  Statutes  at  Large,  404;  i 
decided  by  the  Supreme  Court 
to  the  views  advanced  by  couni 
5  How.  410 ;  Moore  v.  lUiruni 
case  it  was  expressly  held  tl 
Constitution  which  confers  uj 
money  and  punish  counterfeit 
States  from  also  doing  the  lati 

The  laws  of  Congress,  to  ^ 
prohibit  the  States  from  passi 
the  contrary  expressly  provi 
tained  shall  be  construed  to 
jurisdiction  to  punish  for  the 
(2  U.  S.  Stat,  at  Large,  405,  J 

To  say  that  the  indictment 
the  statute  defines  none,  for  t: 
the  precise  language  of  th 
uniformly  held,  is  sufficient 
The  language  of  the  statute  a 
same,  the  latter  must  be  un 
the  former. 

As  to  the  interpretation  1 
agree  with  the  learned  coun 
not  consider  that  it  was  the 
declare  that  every  person  wh 
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rion  any  of  the  tools,  implemeAta  or  mateiials  mentioned  in 
the  statute;  or,  in  other  words,  any  tools,  implements  or 
materials  whitsh  are  or  may  be  tised  in  oonnterfeiting,  with- 
out any  criminal  intent,  shall  be  deemed  guilty  of  crime. 
To  80  hold  would  be  to  ignore  one  of  the  indispensable 
elements  of  crime.  To  constitute  crime,  in  the  nature  of 
things  and  according  to  the  declared  will  of  the  Legislature, 
there  must  be  a  joint  operation  of  act  and  criminal  intent,  or 
criminal  negligence.  (Section  1  of  the  Act  in  relation  to 
crimes  and  punishments.)  If  the  mere  making  or  know- 
ingly having  in  possession  paper  and  metals  which  are  used 
in  comiterfeiting,  without  any  intent  to  make  such  use  of 
them,  be  a  crime,  then  is  every  maker  of  bank  paper  and 
every  vendor  or  worker  in  gold,  silver  and  such  base  metals 
as  are,  -or  may  be  used  in  counterfeiting,  guilty  of  crime. 
Doubtless  there  are  many  tools  ,  and  implements  in  use 
among  artisans  whidi  are  adapted  to,  or  can  be,  and  are 
made  use  of  by  counterfeiters  in  their  business;  if  so,  the 
same  would  be  true  of  such  artisans.  The  possession  in- 
tended to  be  prohibited  is  a  criminal  one,  or  a  possession 
with  a  criminal  intent.  It  must  be  confessed  that  the  lan- 
guage of  .the  statute  as  found  in  section  seventy-eight  does 
not  express  this  idea  in  specific  terms,  but  we  think  it  suffi- 
ciently appears.  But  aside  from  the  language  of  that  section 
the  language  of  several  other  sections  preceding  and  succeed- 
ing it,  which  define  similar  offenses,  make  criminal  intent 
an  element  of  the  offense  and  for  the  purpose  of  determining 
the  meaning  of  the  seventy-eighth  section  they  may  be  con- 
sulted. The  chapter  is  devoted  to  the  general  subject  of 
**  Forgery  and  Counterfeiting,*'  and  the  different  aeetiims 
are  but  specifications  of  die  various  acts  in  detail  which  fall 
nnder  that  Lead.  The  forging  or  oounterfeiting  of  any  of 
the  various  instrumenta  or  tilings  mentioned  in  the  sevenly- 
ihird  section,  or  the  uttering  and  passing  the  same,  must  be 
done  with  a  criminal  intent,  as  there  stated,  in  order  to  con- 
stitute the  crime  of  forgery.  Having  in  possession,  know- 
ingly, counterfeit  ooin  is  equally  as  mischievous^  if  not  mofe 


188 


ii»^ » 


PXOPI.X  9 
OplBtaft  4tf  the  Con] 


flo,  as  having  poseession  of  tlw 
made;  yet  it  is  not  declared  a 
an  intmt  not  only  to  utter  and 
further  intent  to  defraud  (£ 
oflFenses  defined  in  sections  » 
aoventy^even.  In  view  of  the 
satisfied  that  the  seventy-eight 
the  sense  already  indicated. 

In  view  of  the  well  settled  d 
indictment  is  sufficient,  in  subs 
fense  charged  in  the  language  < 
created  or  defined,  we  hold  the 
good ;  but  we  hold  further  that 
same  interpretation  as  that  wl 
statute,  and  that  to  justify  a  coi 
be  proof  of  a  criminal  intent  as  ^ 
The  instructions  of  the  Court 
ance  with  the  foregoing  views, 
ftiat  they  must  acquit  the  defen 
fled  from  the  evidence  that  he 
implements  in  question  in  his 
intent. 

We  cannot  disregard  the  bill 

by  the  Attorney-General,  becai] 

allowed  until  nearly  a  year  af  tei 

so  long  a  delay  does  not  appeal 

statute  in  relation  to  the  time  \ 

tions  should  be  tendered  and  settl 

Act,  Sec  486),  and  that  this  Coi 

reasons  which  induced  the  Judg 

the  time  fixed  by  the  statute,  b 

sufficient.     (Peoph  r.  Lee,  14  C 

Under  the  rule  announced  in  6 

the  bill  of  ezceptians  is  fatally  d 

appear  what  was  the  answer  to  t 

tion  was  made.     The  answer  mscs 

and,  if  so,  the  defendant  oould 
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But  ammxing  ibat  the  bill  of  exceptions  is  not  defective  for 

*fle  reason  suggested,  we  are  of  the  opinion  that  the  Court 

<«d  not  err  in  its  ruling,  or  at  least  that  the  record  fails  to 

finow  that  the  Court  erred.     Whoever  alleges  error  must 

™ow  it    The. main,  or  one  of  the  main  questions  involved 

^^  the  case,  was  whether  the  tools  or  implements  found  in 

®  possession  of  the  defendant  were  held  in  possession  \vith 

ft  criminal  intent,  as  we  have  seen.    Upon  that  question  we 

are  unable  to  perceive  why  testimony  showing  that  he  had 

counterfeit  money  in  his  possession  at  the  same  time  was. 

aot  admiBsible.    On  the  contrary,  it  tended  directly  to  prove 

that  he  was  engaged  in  counterfeiting,  and  that  he  had  the 

tools  and  implements  in  question  in  his  possession  for  that 

purpose. 

Judgment  affirmed. 

SCr.  Justice  Hhobbs  expressed  no  opinion. 


THE  PEOPLE  V.  AH  KIM. 

HAsn  am  DamfDAvr. —  Where  m  defendant  was  indicted  by  the  name  of 
Ab  Keet,  and  opon  arraldunent  dlacloeed  that  hie  trne  nilme  was  Ah 
KliQ»  under  which  name  the  prosecntloa  was  conducted  against  him  te 
final  Judgment,  except  that  the  jury.  In  rendering  their  verdict,  prefixed 
the  original  title  of  the  cause :  Mid,  that  the  title  of  the  canse  prefixed 
to  the  Terdlet  was  enrplosage,  and  the  judgment  was  properly  rendered. 

fDBM.-^Such  a  record  and  judgment  asdndee  all  donbt  as  to  the  real 
P»rty  tried  and  conyicted. 

Appkal  from  the  County  Court,  Placer  County. 

The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  H.  Fellows,  for  Appellant 

The  record  in  this  case  is  wanting  in  certainty.     (People 
f.  Ah  Cow,  17  OaL  101,) 
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J.  Q.  McCtdhtigh,  Aitomey-Ch 

The  record  is  in  conformity  ^ 
statute,  except  the  title  of  the  ci 
It  was  not  necessary  that  any  titi 
rerdicty  and  it  may  be  treated  | 
Boggs,  20  Cal.  435.)  { 

I 
By  the  Court,  Sawtsb,  J.! 

The  only  point  made  in  this 
wanting  in  certainty,   and   that 
reversed  on  that  ground.    The  dei 
the  name  of  Ah  Keet    Upon  his 
true  name  to  be  Ah  Kim,  and  i 
this  name  was,  by  order  of  the 
Keet,   and   the  proceedings  subf 
name.     The  jury,  however,  in  i 
fixed  the  original  title  of  the  caii! 
—  and  said :  "  We,  the  jury,  find 
in  the  indictment*'    The  judgme 
is  pronounced  against  the  defenc 
The  mistake  of  the  jury  in  prefi:^ 
case  to  their  verdict  is  of  no  cor 
Kim  was  the  one  tried  and  subm: 
no  necessity  for  prefixing  the  titl 
be  treated  as  surplusage.     (Peof 
They  found   the   defendant   gui 
against   the  defendant     by   his 
record  shows  with  certainty  wh 
and  there  can  be  no  difficulty  in 
ant  by  the  record. 

Judgment  affirmed. 


Ifr.  Justice  Rhodes  expreesec 


Oi^  1861]  Pbofm  V,  CEOunw .  .  Itfi 


Folnts  dwtded. 


THE  I^EOPLE  V.  TIMOTHY  CRONIN. 

ISDicTiinrr   »o«     Mdbdm  —  Avtomdnt    of    What    Facts    SuvvxcmrY. — 
Where,  In  an  Indictment  for  murder,  the  ayerment  wa«  that  the  h«»iil- 
elde  waa  committed  "  hy  some  meana,  inBtruxnents,  and  weapons  to   the 
Grand  Jnry  nnknown,**  the  Indictment  was  held   aufficient. 
IBBM  —  iHOicTMaNTS  Gbhmaixt.— Indictments,     In     matter    of     ayerment, 
are  sufficient  If  they  allege  all  the  acU  or  facts  which  haye  been  used 
by  the  Leglalature  In  defining  the  particular   offense  charged, 
tomi-— tJnder  the  provisions  of  the  statute,  that  "  *ll  **»«  «onn«  of  pi«ad. 
hig  In  criminal  actions,  and  the  rules  by  which  the  anfflclency  ^^  plead- 
ings li  determined,   shall  be  those  prescribed    ^1  ""■  Act,"    (Criminal 
Practice  Act,  Sec  236,)  the  bench  and  bar  nitiat  aearch  In  the  pro^iaioas 
of  the  statute  for  the  form  of  an  Indictment  an^  ^^^  the  rules  by  which 
Ita  sufficiency  shall  be  determined,  rather  than  In  the  common  law. 
DroiCTiimrp  fob   Mubd«b.— Under   the    proylalons    of   section   nineteen    of 
the  Act  coaeemhig  crimes  and  punishments,  and  section  two  hundred 
and  tiilrty-ntoe  of  the  Criminal  Practice  Act,  the  crime  of  murder,  which 
must  be  stated  In  the  Indictment  with  directness  and  certainty,  consists 
fai  the  klUhig  of  a  homan  being  onlawfally.  «^th  raallee  aforethonght ; 
the  manner  and  means  of  Its  accompllshnaent  need  not  be  stated,  beeause 
not  necessary  to  constitute  a  complete   offense. 
itoBM  OF  INDICTMBNT  FOB  MuRDBB.— Au   Indictment  containing  a  statement 
of  the  yenue,   together  with  the  formal     commencement  prescribed  by 
■eetioa  two  hundred  and  tiilrty-eUtht  of  tlae  Criminal  Practice  Act,  which 
ayers  according  to  this  form,  to  wit :  •*  That  A.  B^  on  the  20tii  day  of 
July,  1866.  at  tiie  County  of  Marin,  wlttiln  said  Stote.  feloniously,  will- 
fully, and  of  his  malice  aforethought  did  kill  and  murder  C  D.,"  etc., 
eontalns  all  tiie  ultimate  or  Issuable  facts,  and  all  that  need  be  stated, 
under  our  system.  In  an  Indictment  tOT  murder. 
IiiSTRUCTiONS  — CiBCDMSTAUTiAL    BviDBNca, —  Where    the   Court  below   In- 
structed  the*  jury   that  "In   order   tc»   convict,   circumstantial   eyldence 
should  be  such  as  to  produce  nearlff  i>e  same  degiee  of  certainty  as 
that  which  arises   from   direct    testimony,   and   to  exclude  a  rational 
probability  of  Innocence:"  held^  that   It  was  not  error. 
CiBCUMSTANTiAL    BviDBNCB.— Where    the    eyldence    is    entirely    clrcumstan- 
tlal,  yet  Is  not  only  consistent   with   the  guilt  of  ttie  defendant,  but 
inconsistent  witii  any  otiier  rational  conclusion,  tiie  Uw  makes  It  the 
duty  of  tiie  jury  to  conylct,    notwlthsUnding  such   eyldence  may  not 
be  as  satisfactory  to   their  minds  as  tiie  direct  testimony  of  credible 
eye  witnesses. 
ll»f-- CAUTION    CoMCBBNixo,    TO    J^T    BY    CouB*.— Where  eounsel  for 
defense  made  persistent  attacks,  before  the  Jury,  npon  circumstantial 
•yidenee  as  furnishing  Insufficient  proof  of  crime  to  Justify  conylctlons, 
founded  upon  those  rare  cases  of  conylction  of  Innocent  persons  thereon, 
to  be  found  In  ttis  books:  hM,  ti»t  It  was  tiis  duty  of  the  Court  to 
caution  the  Jury  against  attachbig  too  much  fanportance  to  the  toacfalngs 
of  such  eases. 

m  FOB  WBiCR  JuDOMBivT  WILL  Bi  BimssD. —  Where,  upon  reylew  of 
tfke  aneged  errors  on  appeal  relied  on  for  rsrsrsal  oC  a  Jodsmeat  of 
cwTlctton,  It  appeared  to  this  Court  that  tiie  law  had  Mt  been  mis- 
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Kprctmted,  or  the  jury  mlaied  t 
that  the  jadgment  Aould  be  al 

C«ABaa    TO    JUBT    AS    TO    CRBDIBILm 

the  OoTirt  Izurtmeted  the  Jury  in 
to  be  glTen  to  defendant's  erlde 
Ilia  own  behalt  that  "  in  addition 
bUlty  ot  hia  atatementa.  taken  U 
caoie,  yon  ahonld  eonalder  his  r 
f«vw  hie  teathnony.  and  the  coi 
wanltB  of  this  trial,  and  all  tfa< 
would  ordlnarUy  Influence  a  peri* 
▼tttdiif,  and  carrying  with  it  a  b 
you  have  a  right  to  reject  It:" 
FlooF  OF  TRUATa.— On  a  trial  for 
ceased,  by  defendant,  although  n 
the  homicide,  was  admissible  to 
patency  waa  unalTected  by  the  laj 
have  been  imiMared  thereby. 

AppiiAi  from  the  District 
trict,  Marin  Comity. 

The  defendant  was  indicted 
County  of  murder.  The  first 
•8  follows^  to  mt: 

**  The  said  Timothy  Cronin  i 

of  the  County  of  Marin,  State 

ment  of  the  crime  of  murder, 

The  said  Timothy  Cronin,  on 

A-  p.   eighteen  hundred  and 

finding  of  this  indictment,  at  tl 

California,  in  and  upon  Julia  C: 

and  of  his  malice  aforethough 

the  said  Timothy  Cronin,  with  j 

weapons  to  the  jurors  unknow 

and  upon  the  body  and  the  left 

Julia  Cronin,  then  and  there  f 

his   malice   aforethought    did 

Timothy  Cronin  giving  to  said  t 

and  thereby,    to  wit:   with    tt 

weapons  aforesaid,  in  and  upoi] 

.the  head  of  the  said  Julia  Cron 
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ivbiol)  said  moTtal  bmuBea  the  said  Julia  Ozonin  thou  and 
there  died,  (Mnimj  to  the  form  of  the  statute  in  auch  caso 
made  and  provided,  and  against  the  peace  and  dignity  of  the 
people  of  the  State  of  Oalifomia-" 

•     •      .     • 

The  defendant  denmraed  to  said  oountr  on  the  grounds: 
First  —  That  it  did  not  coniain  a  slatemfiwt  of  the  acts  con- 
stituting the  offense  ivfaioh  it  proposed  to  set  forth,  in.  ordi- 
nary and  condse  langnage^  and  in  suoh  a  manner  as  to  enable 
a  person  of  oonunon  understanding  to  -Ipiow  what  waa  in- 
tended Second  —  It  did  not  contaia  the  particular  cir^ 
cntestances  of  the  offense  charged  necesBary  to  constitute  a 
complete  oAense.  Third — It  did  not  etate  the  acts  consti- 
tuting the  offense  therein  attempted  to  be  charged- 

The  demnner  was^  orerruled  by  the  Court,  and  defendant 
excepted.  The  following  is  a  portion  of  the  charge  of  the 
Court  to  the  jury,  to  the  giring  o£  which  defendant  at  the 
time  duly  excepted,  to  wit: 

^  Presumptiye  evidence  is  admiasible  in  criminal  prosecu- 
tions as  well  as  in  ciyil  cases;  tihe  modes  of  reasoning  and  of 
drawing  conclusions  from  facts  are  the  same.  When  direct 
evidence  cannot  be  produced,  minds  will  form  their  judg- 
ments on  drcumstances  and  act  on  the  probabilities  of  the 
case.  As  mathematical  or  absolute  certainty  is  seldom  to  be 
obtained  in  human  affairs,  reason  and  public  utility  require 
that  Judges  and  all  mankind,  in  forming  their  opinion  of  the 
truth  of  facts,  should  be  regulated  by  the  superior  number 
of  probabiUties  on  the  one  side  or  the  other,  whether  the 
amount  of  those  probabiUties  be  expressed  in  words  or  argu- 
ments, or  by  figures  and  number?.  The  principal  difference 
to  be  remarked  betweai  civil  and  criminal  cases  with  refer- 
ence to  the  modes  of  proof  by  ftirect  or  aircnmstantial  evi- 
dence, is  thfet  in  ihe  former,  where  civil  rights  are  ascertained, 
a  less  degree  of  probability  may  be  safely  adopted  as  a 
ground  of  judgment  than  in  the  latter  case,  which  affect 
life  and  liberty. 

Vol.  ZXXIV. —  it 
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*'In  order  to  eonvict,  the  cii 
be  such  as  to  produoe  nearly  the 
that  which  ariseB  from  direct  ' 
rational  probability  of  innoceno 
to  be  of  such  a  nature  as  not  to 
on  the  supposition  of  the  prison 
reconcilable  with  the  suppositio 

« If  the  killing  of  Julia  Croni 
proved,  the  burden  of  proving  < 
or  that  justify  or  excuse  the  h< 
accused,  unless  the  proof  on  t 
sufficiently  manifests  that  the  cri 
to  manslaughter,  or  that  the  acci 
in  committing  the  homicide. 

^^In  case  of  admissions  showi 
defendant,  you  are  at  liberly  to  I 
sions,  such  as  you  believe  to  b 
parts  of  such  admissions  as  y< 
admissions  or  from  other  evidenc 
and  disregard  such  statements  m 
deem  from  the  evidence  to  be  u 

The  following  instructions  we 
Court  at  the  request  of  the  Dist 
of  which  the  defendant  at  the  tii 

"The  term  *  reasonable  doub 
p/obably  pretty  well  imderstood  - 
is  not  mere  possible  doubt,  beci 
human  affairs  and  depending  on 
some  possible  or  imaginary  doul 
case  which,  after  the  entire  comp 
all  the  evidence,  leaves  the  mindi 
dition  that  they  cannot  say  they 
to  a  moral  certainty  of  the  truth 
of  proof  is  upon  the  prosecutor, 
law,  independent  of  evidence,  are 
every  man  is  presumed  to  be  ii 
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ilty.  If,  upon  such  proof,  there  is  reasonable  doubt 
maining,  the  accused  is  entitled  to  the  benefit  of  it  by  an 
quittal,  for  it  ia  not  8u£Scient  to  establish  a  probability^ 
ongh  a  strong  one  arising  from  the  doctrine  of  ohances, 
at  the  fact  charged  is  more  likely  to  be  true  than  the  con- 
ary ;  but  the  evidence  must  establish  the  truth  of  the  fact 
\  a  reasonable  and  moral  certainty;  a  certainty  that  con- 
inces  and  directs  the  understanding,  and  satisfies  the  reason 
nd  judgment  of  those  who  are  bound  to  act  conscientiously 
ipon  it. 

''  This  we  take  to  be  proof  beyond  reasonable  doubt, 
)6cause  if  the  lai^,  which  mostly  depends  upon  considera- 
ions  of  a  moral  nature,  should  go  further  than  this,  and 
require  absolute  certainty,  it  would  exclude  circumstantial 
svidence  altogether. 

^^  The  jury  must  be  satisfied  from  the  evidence  of  the 
^ilt  of  the  defendant,  beyond  a  reasonable  doubt,  before 
khey  can  legally  find  him  guilty  of  the  crime  charged  against 
him ;  but  in  order  to  justify  the  jury  in  finding  the  defendant 
guilty  of  said  crime,  it  is  not  necessary  that  the  jury  should 
be  satisfied  from  the  evidence  of  his  guilt  beyond  the  possi- 
hility  of  a  doubt.  All  that  is  necessary  in  order  to  justify  the 
jury  in  finding  the  defendant  guilty,  is  that  they  shall  be 
satisfied  from  die  evidence  of  the  defendant's  gu&t  to  a  moral 
certainty  and  beyond  a  reasonable  doubt,  although  they  may 
not  be  entirely  satisfied  from  the  evidence  that  the  defendant 
and  no  other  or  different  person  committed  the  alleged 
offense;  and  if.  the  jmpy  are  satisfied  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant  committed 
the  crime  charged  against  him,  they  are  not  legally  bound 
to  acquit  him  because  they  may  not  be  entirely  satisfied  that 
the  defendant  and  no  other  or  different  person  committed 
he  alleged  offense. 

"  The  defendant  has  offered  himself  as  a  witness  on  his 
)wn  behalf  on  this  trial,  and  in  considering  the  weight  and 
effect  to  be  given  his  evidence,  in  addition  to  noticing  his 
manner  and  the  probability  of  his  statements  taken  in  con- 
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nection  with  the  evideace  in  til 
his  relation  and  Bitnation  un^ 
mony,  the  corue^ruences  to  him  i 
trialy  and  all  the  inducements  \ 
ordinarily  inflnenoe  a  person  { 
carefully  determine  the  amoml 
endence  is  entitled;  if  oonviii 
belief  in  its  trnth,  act  upon  it 
reject  it 

"  The  counsel  for  the  pria 
ntunber  of  cases  wherein  oour 
had  upon  strong  ciieomstancei 
accused  in  those  oases,  and  i 
that  the  accused  was  innooeni 
circumstances  shown  against 
recited  are  extreme  cases,  and  ] 
seldom  in  cases  decided  upon  < 
quotation  of  such  cases  is  pro] 
careful  in  arriving  at  a  proper  < 
but  the  plain,  practical  rules 
established  for  ages  ought  not 
recUal  of  extreme  cases,  wher< 
been  had;  and  if  much  searcl 
that  probably  a  greater  nmr 
wherein  improper  convictions  1 
Uve  evidence,  Ihrough  inattenti 
human  testimony  is  fallible; 
must  take  and  consider  circui 
upon  them,  although  the  mair 
ness. 

'^  Cases  have  been  read  to  2 
have  commented  upon  the  te 
oxpressed  their  opinions  upon 
ing  to  the  jury  that  the  evi< 
positive  proof.  Under  the  h 
opinions  were  given  at  that  t: 
give  to  the  jury  their  opinio 
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denoe;  while  UDudLer  ovx  la^  in  tlu8  SUite  the  Judg^  hug  ^^ 
n^t  to  express  an  opinion  upon  the  end^noe,  but  the  whole 
weight  and  effect  of  the  evidence  must  be  left  entird(y  ^ 
^®  iury,  withoTit  the  opinion  of  the  Court  a»  to  ^hat  verdict 
they  ahould  reader. 

"  Ab  I  oonclnd%  I  admenish  yon  to  calmly  eonaidor  the 
evidence  before  yon.  The  intereet  of  the  cwmnunity  and  of 
the  defendant  demands  your  best  efforts  laruly  to  decide  from 
the  evidence^  The  amount  of  credence  to  be  given  to  the 
different  witneeees  is  entirely  with  you-  ^^^  have  a  li^t 
to  look  at  their  snrroundingB,  their  bearing  on  the  stand, 
and  have  a  right  to  reject  such  parts  of  the  testimony  of  aziy 
of  them  as  is  contradicted  by  other  witnesses  or  other  circum- 
rtauces,  showing  that  they  are  not  reliable." 

The  defendant  was  convicted  and  sentenced  for  murder  in 
the  first  degree.  A  motion  for  a  ne^i^  trial  was  made  on  the 
grounds,  among  others^  that  the  Coiirt  erred  in  overruling 
said  demurrer,  and  in  giving  said  ixistructions  to  the  juiy. 
The  motion  was  denied,  and  the  defendant  appealed  from 
tile  judgment  and  from  the  order  dexiying  a  new  trial 

Elisha  Cook  and  Alexander  Comij^ieU,  for  Appellant. 

1.  The  Court  erred  in  overruling  the  demurrer  to  the  first 
count  of  the  indictment.  This  count  is  the  same  as  if  it  had 
merely  said,  Timothy  Cronin  killed  Julia  Cronin  feloni- 
ously, etc.,  but  in  what  manner  is  not  known.  It^is  a  mere 
conclusion ;  not  a  fact  is  stated  —  no  wound  of  any  kind,  nor 
how  the  deceased  was  found,  or  where;  not  even  the  condi- 
tion of  her  remains ;  in  fact,  nothing  is  stated  advising  the 
defendant  as  to  what  preparation  it  was  necessary  to  make 
in  defense.  If  it  was  alleged  that  she  waa  poisoned,  he 
could  have  had  her  disinterred,  and  her  stomach  analyzed ; 
if  a  gun  shot  wound,  that  he  never  had  weapons  about  him; 
if  a  blow  or  cut,  he  could  have  summoned  pliysicians  to 
ahow  that  such  a  blow  or  cut  would  not  produce  death ;  if 
from  itrangulation,  he  would  have  prepared  to  meet  that 
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charge.  But  not  a  fact  is  stals^ 
upon  to  defend  his  lif e^  witi4 
against  him. 

This  indictment  cannot  be  « 
and  much  less  by  authority.    1 
it,  and  that  is  the  celebrated  I 
which  was  not  tried  by  any  fix 
all  rules  of  law  and  precedent  1 
give  way,  for  the  purpose  of  in 
cannot  be  a  precedent  for  it, 
unless  we  override  well  settled 
gard  the  letter  and  spirit  of  our 
1,826,  Sec,  239.)     "  The  indicl 
tain  as  it  regards:"  (Sub.  2,)  * 
8,)  "The  particular  circumsti 
when  they  are  necessary  to  coni 

To  hold,  then,  that  an  indl 
sufficient,  because  the  Grand  < 
facts,  is  simply  begging  the  qi 
could  ascertain  that  the  defen 
could  have  set  forth  the  farts  u 
predicated,  without  which  the  i 
the  fact  alleged  that  defendant 
District  Attorney  could,  under 
doubt  as  to  the  precise  mode  i 
have  found  as  many  counts 
required. 

n.  The  Court  erred  in  its  < 
circumstantial  evidence,  and  tl 
entitled  by  the  jury.  There 
but  circumstantial,  there  beinj 
What  is  the  proposition,  then, 
the  entire  charge?  First,  "y 
reasonable  dovbt  of  tjie  defen( 
this  case,  the  evidence  is  circurr. 
complete  proof  of  the  defendan 
produced  is  direct.    If  the  evi< 
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MB  eanolTiBive^  as  to  the  gtdit  of  the  defendant,  as  if  it  werB 
direct,  jou  ma^  eorwiet,  and  jra  ean  get  rid  of  a  rea&onaUe 
donbt  upon  this  theory/' 

Again,  the  Ooort  erred  in  the  instmetions  given  in  respeet 
to  ^  a  reasonable  doubt"  ilrst,  the  Court  assumes  that  some 
person  has  coimnitted  the  offense  charged  in  the  indictment 
— not  only  <m  offense,  bnt  the  pouiiioulaT  offense,  and  oniy 
leaving  it  to  the  jnry  to  say  whether  the  defendant  is  the 
guilty  party;  that  is,  "whether  he  or  some  other  person  did 
the  act''  This^  we  insist,  is  diverting  the  minds  of  the  jury 
from  one  of  the  main,  questions,  viz:  whether,  in  fact,  the 
crime  of  murder,  as  charged,  was  committed  by  any  one. 

Again,  we  have  never  before  heard  it  announced  as  a 
proposition  of  law  that  a  party  could  be  convicted  of  crime, 
particularly  of  murder,  if  the  jury  were  not  entirely  satisfied 
of  his  guilt  What  are  a  jury  to  infer  from  a  charge  which 
says:  you  cannot  convict  if  there  is  a  reasonable  donbt;  but 
JOM  need  not  b.-*  eniivphf  satisfied  to  legally  justify  you  in 
convicting  t  We  submit  Ihat  the  charge  is  inconsistent,  and 
well  calculated  to  mislead  a  jury. 

We  claim  that  the  Court  also  erred  respecting  the  weight 
and  consideration  proper  to  be^  given  to  defendant's  testi- 
mony. The  laws  of  California  permit  a  prisoner  to  be  a 
witness  in.  his  own  behalf,  and  every  presumption  is  in  favor 
of  his  telling  the  truth.  But  here  the  rule  is  changed ;  we 
find  the  Court  making  an  uncalled  for  attack  upon  the  wit* 
ness,  and  argued,  saying  to  the  jury  that  no  man  is  entitled 
to  credit,  or  they  must  be  looked  upon  with  suspicion,  and 
his  evidence  is  wholly  unsatisfactory  and  unreliable,  if  by 
lying  he  can  save  Jiis  neck  from  the  halter  or  his  person  from 
incarceration  in  the  State  prison. 

Whatever  opinions  men  or  Judges  may  entertain  upon 
this  subject,  they  have  no  right,  when  acting  ag  Judges,  to 
usurp  the  province  of  the  jury  by  poisoning  their  minds 
with  their  peculiar  notions  upon  the  subject  The  Judge 
intimated  to  the  jury,  as  strong  As  language  could,  that  he, 
the  Judge^  did  not  believe  a  word  the  defendant  had  testi- 


t>,'«;i|rtll«** 


i»  » 


'\\\\.\^ 


HI 


aoo 


Pbovu  si{ 

i 

Opinion  of  tiM  Coii| 


fied.  A  Judge  might  as  well  j 
ease  and  criticise  his  tcstimoii] 
his  opinion  as  to  the  defenda; 
makes  the  assault  upon  the  dq 
out,  and  makes  it  figure  as  a  p< 
his  ehaiga  (People  v.  Jones,  I 
tors  V.  Thornton's  Heirs,  April! 
«67.) 

ni.  The  Court  erred  in  pi 
psore,  under  the  defendant's  ex 
a  year  prior  to  the  alleged  kill] 

/.  0.  McCuUough,  Attorney- 

By  the  Oourt^  SAifDXBSON,  J 

The  averment  that  the  homici 
meansy  instruments  and  weapc 
Imowuiy''  is  sufficient  The  onlj 
mon  law  why  the  manner  and  r 
was  oommitted  should  be  stated 
the  defendant  might  be  fully  in 
him,  and  thereby  enabled  to  p 
we  had  occasion  to  r^nark  in  th( 
S7  CaL  610,  this  reason  of 
a  flimsy  pretext,  for  if  the  defe 
no  need  of  information  as  to  1 
mitted  the  crime;  and  if  not 
he  did  the  act  in  a  particular 
ticular  means,  could  not  assist  1 
defense.  Hence,  in  the  legislat 
practice  of  this  Court,  the  n 
respect  to  indictments,  have  be< 
occasion  has  suggested.  Thus 
soription  of  the  weapon  is  not  ] 
son,  9  Cal.  273,)  and  that  it  U 
wound,  further  than  to  say  thi 
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party  died  of  the  wotind.     {People  v-  Judd,  10  OaL  8X8.) 
While  it  may  l)e  well  to  state  the  means  by  which  death  was 
caused,  we  do  not  consider  such  a   eouxse   indispensable. 
The  killing  is  the  ultimate  and  issuable  fact,  and  we  can  per- 
ceive no  satisfactory  reason  why  the  rneane  by  which  it  was 
done  should  be  stated  in  every  case,  and  certainly  not  in  a 
case  where  the  means  are  unknown.       In  this  case,  as  yet 
the  means  by  which  the  homicide  was  committed  lie  mainly 
in  conjecture.     True,  the  Grand  Jury  roi^t  have  multiplied 
counts  until  all  possible  modes  and  means  of  inflicting  death 
yet  discovered  had  been  described;  but  to  what  good  pur- 
pose ?    The  defendant,  in  that  case,  would  have  obtained  no 
valuable  information.    He  would  have  been  as  little  informed 
as  to  the  real  means  as  he  is  by  the  present  indictment ;  and 
yet  the  one  or  the  other  course  must  be  adopted,  where  the 
means  are  unknown,  for  the  criminal  cannot  be  allowed  to 
escape  justice  because  the  precise  means  by  which  the  crime 
was  committed  cannot  be  discovered* 

In  the  celebrated  case  of  The  Commonwealth  v.  Webster,  6 
Oush.  295,  the  indictment  contaixxed  four  counts.  In  the 
first  it  was  alleged  that  the  homicide  was  committed  by 
stabbing  with  a  knife;  in  the  second  by  a  blow  on  the  head 
with  a  hammer;  in  the  third  by  striking,  kicking,  beating 
and  throwing  on  the  ground ;  and  in  the  fourth,  "  in  some 
way  and  manner,  and  by  some  means,  instruments  and 
weapons,  to  the  jury  unknown."  The  last  count  was  held 
to  be  good  on  demurrer ;  and  we  think  the  ruling  was  con- 
sistent with  reason  and  not  opposed  to  any  rule  of  law. 

IL  The  Court  did  not  err  in  instructing  the  jury  that  "  in 
order  to  convict,  circumstantial  evidence  should  be  such  as 
to  produce  netuiy  the  same  degree  of  certainly  as  that  which 
arises  from  direct  testimony,  and  to  exclude  a  rational  proba- 
bility of  innocence.^  It  was  but  another  mode  of  telKng 
the  jury  that,  although  as  a  general  mle  circumstantial  evi- 
dence, in  the  nature  of  things,  may  not  be  so  entirely  satis- 
factory proof  of  a  fact  as  the  positive  teetiQiony  of  credible 
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eye  witnessed,  yet  they  must  o| 
of  the  guilt  of  the  defendant  to 
probabilities.     There  are  inBts4 
evidence  may  be  found  to  prom 
the  defendant's  guilt,  if  not  strd 
by  the  most  direct  and  positive  i 
true,  as  a  general  proposition^ 
saisfactory  in  the  estimation  oi 
but  recognize  this  general  prii^ 
that  they  were  bound  to  find  tM 
cumstantial  evidence,  if  it  wai 
satisfy  them  of  his  guilt  to  i 
rational  theory,  and  in  doing  i 
adopted  the  precise  language  oi 
Evidence,  10th  English  and  4t 
seq.)     If  the  same  absolute  cerl 
generally  produced  by  the  dire< 
credible  eye  witnesses  was  requ 
tial  evidence,  verdicts  of  guilty 
frequently  go  unpunished.     Wl 
circumstantial,  yet  is  not  only 
the  defendant,  but  inconsistent 
elusion,  the  law  makes  it  the  < 
notwithstanding  such  evidence 
to  their  minds  as  the  direct  tei 
•nesses  would  have  been.. 

Nor  do  we  see  any  substantia 
the  Court  to  the  jury,  in  relati 
circumstantial  evidence,  where 
and  it  had  afterwards  transpire 
cent,  which  had  been  read  t< 
defendant  Those  cases  having 
commented  upon  at  length  by 
creating  in.  their  minds  a  dist 
upon  which  the  prosecution  wa 
petent  for  the  Oonrt  to  caiitit 
dangerous  tendency  of  circiinu 
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coTmsel   to  be    demonstrated  by    those    cases.     The  same 
<5oiir8e  was  pixrsued  by  the  Circuit  Court   of  the    United 
States  at  the  trial  of  Tom  Jones  (2  Wheeler's  Criminal  Law 
Cases,  461.)    In  his  charge  to  the  jury,  Mr.  Justice  Thomp- 
8on  said:  "A  nnmber  of  cases  have  been  cited  and  read  to 
show  you  the  dangerous  tendency  of  this  kind  of  proof.     It 
IS  possible  that  an  innocent  person  may  have  suffered    but 
Buch  cases  (if  any  such  there  are)  could  be  no  objection  to 
this  kind  of  evidence;  if  jurors  were  to  disregard  it,  there 
would  be  an  end  to  the  administration  of  law  and  to  eaxr^r^ 
menV'  ^       ™" 

When  counsel  for  the  defense  make  a  persistent  attack 
upon  this  kind    of  proof,  and  undertake  to  establish    its 
aUeged  dangerous  tendency  by  reference  to  those  rare  cases 
where  it  is  shown  that  innocent  persons  have  been  found 
guilty  upon  circumstantial  evidence,  and  by  such  a  course 
may  have  shaken  the  confidence  of   inexperienced  jurors  in 
a  species  of  testimony,  which,  notwittt standing  all  that  can  be 
urged  against  it,  is,  in  the  judgmeixt  of  those  most  experi- 
enced in  the  investigati(ja  of  truth  aiad  the  administration  of 
justice,  not  unfrequenliy  as  entirely  satisfactory  —  if  not 
more  so  —  than  the  positive  testimony  of  individuals,  it  is 
not  only  competent  for  the  Court,  but  the  Court  would  stop 
short  of  a  performance  of  its  duty  to  the  cause  of  justice  if  it 
failed  to  caution  the  jury  against  attaching  too  much  im- 
portance to  the  teachings  of  auch  cases,  and  to  remind  them 
of  the  true  character  and  weight  which,  as  all  human  experi- 
ence shows,  ought  at  all  times  to  be  accorded  to  the  voiceless 
yet  eloquent  testimony  of  circumstances; 

The  remarks  of  Mr.  Justice  Park,  in  his  charge  to  the  jury 
in  the  case  of  The  King  v.  John  Thurtell,  are  a  just  and 
eloquent  tribute  to  the  true  character  of  circumstantial  evi- 
dence, and  would  not  have  been  out  of  place  in  this  case. 
He  said:  "The  eye  of  Omniscience  can  alone  see  the  truth 
in  all  cases ;  circumstantial  evidence  is  there  out  of  the  ques- 
tion ;  but  dothed  as  we  are  with  the  infirmities  of  human 
nature,  how  are  we  to  get  at  the  truth  without  a  concatena-, 
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tion  of  ciroumstanoeBt  Thoi^ 
perfect  as  it  mufit  neoessar^ 
perhape  in  the  course  of  on^ 
solitary  instances^  owing  to  d 
stances  which  sometimes  en^ 
has  been  committed  from  a  \ 
dence;  yet  this  species  of  evid< 
who  are  most  conversant  witll 
and  most  skilled  in  judicial  | 
isf  actory  than  the  testimonj^ 
swears  he  has  seen  a  fact  coni 
lu  Oa.  462,  note.) 

What  has  been  said  thus  fa 
the  objections  made  to  the  c 
subject  of  reasonable  doubts. 
to  nothing  more  than  hyperc 
language  could  have  been  em 
that  such  is  not  the  case ;  nor. 
under  which  charges  are  givei 
for  their  consideration  and  pr 
it  should  be  so.  If  we  were 
we  find  ourselves  able,  upon 
reflection,  to  improve  upon  wh 
which,  under  like  circumstan< 
could  itself  do  —  there  would 
can  go  no  further  than  to  s 
misrepresented  or  the  jury  r 
defendant 

The  instruction  of  the  Cou 
of  the  defendant,  who  offere( 
all  respects  legal  and  propei 
learned  counsel  for  the  defei 
competent  for  the  Court  to  f 
and  charge  the  jury  as  to  his 
the  less  abstract  the  more  usef 
little  assistance  in  the  charge 
■the  general  and  abstract  pro] 
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be  involved  in  tlie  caae^  and  leaves  the  juiy  to  apply  them  as 
best  thej  may.      The  application  is  sometimes  more  difficult 
than  the  statement  of  the  rule;  hence,  that  is  the  most  use- 
ful charge  in    ^^rhich  the  Judge  takes  up   separately  the 
theories,  oar  eacb  reasonable  hypothesis^  advanced  by  counsel 
or  suggested  by  ihe  testimony,  and  applies  to  it  the  law.     In 
this  way,  what   o€herwise  might  be  obscure  to  the  jury  is 
made  cl^  and  easy  of  comprehension.     It  seldom  happens 
that  the  ezigenoieB  of  a  case  bring  in  question  the  credibility 
of  aU  the  witnesses^  and  when  they  do  not  there  oan  be  no 
reason  why  the  charge  uxxm  that  subject  should  be  made  so 
general  as  to  embrace  them  aU.     In  our  judgment,  such  a 
course  would  be  likely  to  cast  suspicion  where  none  is  due, 
and  thus  tend  to  mislead  the  jury.     Hence,  the  Judge  should 
confine  his   charge   to   those   whose   credibility   has   been 
assailed  by  counsel  or  is  clouded  by  the  circumstances  of  the 
case. 

In  Tom  Jones'  Case,  supra,  a  witness  was  produced,  on  the 
part  of  the  prosecution,  who  had  been  convicted  of  larceny, 
and  had  been  sentenced  to  the  State  Prison,  and  had  served 
out  his  time,  but  had  been  pardoned  by  the  Executive  of  the 
State  for  the  purpose  of  making  him^a  witness  against  the 
prisoner.  The  Court  called  the  attention  of  the  jury  to  the 
infamy  of  his  character,  and  told  them  that  although  he  had 
become  a  competent  witness  by  the  force  and  effect  of  the 
pardon  of  the  Executive,  yet  his  credibility  was  a  matter  for 
their  consideration,  and  that  they  ou^t  not  to  believe  him 
unless  corroborated  by  other  witnesses. 

But  independent  of  these  general  considerations,  the  stat- 
ute by  which  defendants  in  criminal  cases  are  made  com- 
petent witnesses  in  their  own  behalf  expressly  sanctions  the 
course  pursued  in  this  case.    (Statutes  1866-6,  p.  866.) 

The  testimony  as  to  the  threats  made  by  the  defendant 
was  competent,  nr^twithstanding  they  were  made  a  long 
time  prior  to  the  oommission  of  the  homicide.  Testimony 
of  that  character  was  admissible  for  the  purpose  of  showing 
malice,  and  its  competency  is  unaffected  by  the  lapse  of 
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tune,  thou^  its  wei^t  may 
in  the  case  of  The  State  v.  i| 
*^  remoteness  of  time,  where  thi 
pointing  to  a  guilty  intentioii| 
incompetent  For  years  may  } 
he  is  arranging  his  schemes  or 
eeived  in  his  mind  is  ripenini 
with  which  crime  is  oommittei 
been  a  lapse  of  two  and  four  ] 
the  case  of  Keener  v.  The  Staii 

The  remaining  points  do  not 

Judgment  affirmed* 

Alex.  Campbell,  and  Elisha 
tion  for  rehearing. 


The  case  of  The  People  v.  K 
opinion  of  the  Court,  lays  dov 
fully  submit,  cannot  be  carried 
ing  fundamental  principles  whi 
of  life  and  liberty.  Let  us  s 
Court  say:  "  The  only  reason  ( 
why  the  manner  and  means  1 
committed  should  be  stated  in 
defendant  might  be  fully  info 
him,  and  thereby  enabled  to  p 
we  had  occasion  to  remark  in  th 
27  Cal.  510,  this  reason  of  the  • 
pretext,  for,  if  the  defendant  w 
of  information ;  and  if  not  gui 
did  the  act  in  a  particular  waj 
means,  could  not  assist  him 
defense.'*  We  assert  that  this 
is  novel.  The  assertion,  that 
prepared  to  defend  himself  wh 
with  which  he  is  charged  are 
fhey  are  specified  in  the  indi 
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** flimsy  pretext'*  of  the  oommon  law  has  not  only,  until 
very  recently  in  isolated  cases,  been  sanctioned,  cherished, 
and  adopted  by  all  wise  and  good  Judges,  but  it  has  lived  in 
the  hearts  of  aU  just  men.  We  ask,  how  can  an  innocent 
man,  charged  generally  with  murder,  defend  himself?  Is 
he  to  come  prepared  to  show  that  he  did  not  administer 
poison  to  the  deceased,  or  choke  him  to  death,  or  shoot  him, 
or  stab  him  with  a* knife,  or  decoy  him  off  a  precipice,  or 
lure  him  to  deetruotion  by  false  lights,  or  destroy  him  in 
any  other  way  whatever,  by  which  death  may  be  effected? 
Is  he,  in  the  solitude  of  his  prison,  perhaps  friendless  and 
destitute,  to  hang  over  an  indictment  —  useless  to  him  as  a 
means  of  information  —  and  puzzle  his  brain  in  idle  conjec- 
tures on  the  nature  and  character  of  the  accusation  ?  Is  he 
to  be  called  on  to  meet  one  hundred  issues,  when  one,  two,  or 
three  are  all  suflloient  for  the  purposes  of  justice? 

If  there  is  a  doubt  in  the  minds  of  the  Grand  Jury  as  to 
which  of  two  causes  may  have  occasioned,  death,  two  counts 
may  be  inserted  in  the  indictment,  charging  two  separate 
modes  of  committing  the  offense.  This  decision  gives  to 
the  defendant  less  rights  than  he  would  have  in  a  civil  case. 
If,  in  a  civil  action,  the  complaint  avers  that  plaintiff  sold 
and  delivered  goods  to  the  defendant,  the  latter  has  a  right 
to  a  bill  of  particulars,  containing  the  items  of  the  account, 
80  that  he  may  prepare  for  the  trial.  If  A.  seeks  to  recover 
from  B.  property  obtained  by  false  pretenses,  it  is  not  suflS- 
cient  for  the  complaint  to  allege  that  B.  fraudulently  and  by 
false  pretenses  obtained  the  property  from  A.;  but  the 
pretenses  made,  the  means  by  which  the  ultimate  fact  — 
the  obtaining  of  the  property  —  was  accomplished,  must  be 
alleged,  and  proved  as  alleged.  It  is  just  as  rational  to  say, 
that  the  particular  pretenses  by  which  the  property  was 
obtained  are  immaterial,  and  leave  the  defendant  to  grope 
in  the  dark  to  discover  what  may  be  proved  against  him,  as 
to  say  that  it  is  immaterial  to  state  in  an  indictment  for 
murder  the  means  by  which  death  was  produced.  In  a 
oriminal  case,  the  defendant  has  no  right  to  ft  bill  of  partiou- 
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lars,  but  the  indictment  has,  1 
eerve  that  purpose.  We  eaiaj 
reoonsider  the  question  1C8  have  | 
the  doctrine  laid  down  in  Peoj 
this. 


By  the  Court,  Sandbbson,  | 

It  is  important  that  what  are  ] 
averments  in  an  indictment  ii 
settled,  if  not  already  so ;  and  ^ 
have  assailed  the  doctrine  annot 
510,  and  in  this,  for  we  are  tl 
tunity  of  repeating  that  in  our  ] 
by  the  common  law  why  the  i 
the  homicide  was  committed  si 
ment  was  without  any  substanti; 
our  system  of  criminal  practice 
common  law  in  that  respect  haa 
centuries  it  aided  criminals  in  e 
to  the  great  reproach  of  the 
assistance  in  the  administration 

From  the  start  this  Court  h 
to  indictments  generally,  that 
of  averment,  if  they  allege  all 
been  used  by  the  Legislature 
offense  charged.  It  has  so  he! 
sidered  to  be  the  rule  adopted 
statute,  by  which  proceedings  i: 
Section  two  hundred  and  thirt; 
provides  that  "All  the  forms  o: 
and  the  rules  by  which  the  su 
mined,  shall  be  those  predcribc 
sible  for  the  law-making  depa 
the  face  of  the  oooservatisni  < 
is  too  often  blind,  we  fear,  tt 
and  establish  new,  it  would  s^ 
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Legislature  of  this  State.  To  this  ooaeluBion  the  piofesaJOB 
must  Gome^  and  it  must  search  in  the  provisions  of  the 
statute  for  the  form  of  an  indictment  and  for  the  rules  by 
which  its  sufficiency  is  to  be  determined  rather  than  in  the 
common  law^  for  such  is  the  will  of  the  Legislature.  The 
legislation  of  this  State  is  undoubtedly  au  innovation  upon 
the  common  law,  but  it  is  not  for  that  reason  to  be  con- 
demned without  a  triaL  An  obstinate  adherence  to  custom 
is  more  pernicious  than  cautious  experiment  But  if  this 
change  be  unwise  in  the  estimation  of  counsel^  it  must 
nevertheless  be  enforced  by  the  Courte.  In  our  estimation 
it  introduced  a  salutary  and  much  needed  reform.  The  idea 
that  the  forms  and  rules  of  a  hundred  years  ago  cannot  be 
improved,  which  seems  to  be  entertained  by  some,  must  be 
addressed,  if  at  all,  to  the  Legislature.  That  body  has  the 
power  to  restore  the  forms  and  rules  of  two  centuries  ago; 
this  Court  nether  has  the  power  nor  the  desire*  In  the 
administration  of  justice,  as  in  all  else,  a  wise  progress  is 
better  than  blind  conservatism.  Not  yet  has  it  attained  its 
highest  perfection,  it  is  to  be  hoped,  much  less  had  it  done 
BO  a  hundred  years  ago.  If  it  had,  then  are  those  who  go 
before  wiser  than  those  who  come  after,  the  human  undei^ 
standing  is  not  progressive,  and  mankind  learn  nothing  from 
the  teachings  of  experience  —  the  mother  of  all  wisdom. 

Section  two  hundred  and  thirty-nine  provides  that  the 
indictment  shall  be  direct  and  certain  as  to  the  party  charged 
and  as  to  the  offense  charged;  but  that  the  particular  cir- 
cumstances  need  not  be  stated  unless  they  are  necessary  to 
constitute  a  complete  offense.  ^^  Murder  is  the  unlawful 
killing  of  a  human  being,  with  malice  aforethought,  either 
express  or  implied."  The  unlawful  killing  may  be  effected 
by  any  of  the  various  means  by  which  death  may  be  occa- 
sioned. (Act  concerning  crimes  and  punishments,  See.  19.) 
Killing  a  human  being  unlawfully,  with  malice  aforethought, 
is  the  offense,  and  must  be  stated.  How  and  by  what  means 
it  was  done  are  the  particular  cixcumstances^  and  need  not 
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be  stated,  for  no  partiealar  mo^ 
oonstitate  the  offense.  That  i 
statement  of  the  mode  and  mea 
sionedy  in  view  of  these  provii 
clear  for  controTer^. 

Connsel  have  oharacterized  \ 
King's  Case  as  novel,  and  dan^ 
erty.   Were  this  true  it  would  nl 
as  we  have  seen.    But  it  is  neiti 
reform  made  necessaiy  in  the  ' 
and  Judges  of  England,  after  e 
not  inspire  counsel  with  apprehe 
liberty,  nor  need  they  be  startled 
which  was  announced  more  than 
of  the  most  eminent  of  Amen 
influence  of  popular  excitement 
but,  as  we  believe,  under  the  gu 
ination  for  which  he  was  remarki 
he  rarely  failed,  if  ever,  to  dis 
wheat — sophistry  and  logic   ( W 

The  following  form  is  now  us* 
regarded  as  being  aU  that  is  req 
to  secure  a  just  and  impartial  a< 

"  Gloustershire,  to  wit:  The  ju: 
upon  their  oath,  present  that  A.  ' 
1866,  feloniously,  willfully,  and 
did  kill  and  murder  C.  D.**  .  ( 
October,  1867,  p.  192.) 

With  the  formal  commencemei 
and  the  venu^  added,  this  form, 
all  that  need  be  stated  in  an  in 
our  system,  and  all  that  shou 
system.  It  contains  all  the  ultii 
other  facts  are  merely  probatii? 
stated  in  an  indictment  than  in  a 

Upon  the  other  points  diacufise 
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occasion  to  add  anything  to  wliat  we  have  said  in  our  former 
opinion.  ^  . 

Behearing  denied. 

Mr.  Jnfitioe  Bhoubs  esprefiBed  no  opinion  on  petition  for 

rehearing. 


THE  PEOPLE  V.  H.  F.  inOHOI*. 

tVBTSucnoNB, —  Wbere,  on  the  trial  of  a  defendant  under  aq  Indictment 
charging  him  with  murder  tn  the  lecond  degree,  tbe  Court  refused  cer> 
tain  Instmctlons,  aaked  by  the  defendant,  to  the  effect  that  ^e  could  not. 
under  said  indictment,  be  found  guilty  of  murder  In  the  first  degree,  and 
the  Jury  returned  a  rerdict  of  guilty  of  murder  in  the  second  degree : 
held,  that  the  defendant  was  not  prejudiced  by  aach  refusal ;  and  this, 
whether  the  refusal  was  error  or  not. 
IimicnncNT  fob  liuBDrau — Pbotincb  o»  Gbaud  Juhy. —  It  la  no  part  of  the 
province  of  the  Qrand  Jury  to  determine  the  degree  bf  murder,  and  a 
declaration  thereof  by  their  Indictment  will  be  disregarded. 
Dbobsb  or  MuBDKB. —  Duty  of  TSual  Jubx. —  The  duty  of  determining  the 
degree  of  murder  is,  by  the  statute,  cast  on  the  trial  jury ;  and  where  the 
Indictment  charged  onlrder  In  the  second  degree,  only,  they  might, 
noTertheless,  according  to  the  nature  of  the  proofs,  find  the  defendant 
guilty  of  murder  In  the  first  or  second  degree. 
ijmTBUCTxoKs. —  On  the  trial  of  a  defendant  for  murder,  it  was  not  error 
for  the  Court  to  refuse  instructions,  asked  hy  defendant,  founded  on  the 
Idea  that  the  question  as  to  the  degree  oif  murder  of  which  he  could  be 
convicted  was  not  before  the  jury. 

^msT  OF  SuFPiciiwcT  OF  iNDiCTMBiTT. An  Indictment  for  murder  will  be 

deemed  suflldent  if  it  can  be  readily  understood  therefrom  that,  under 
such  circumstances  as  show  a  felonious  Intent,  a  mortal  wound  was 
Inflicted  by  the  defendant  upon  the  deceased  —  a  human  being  —  of 
which  wound  he  died  within  a  year  and  a  day  from  Its  infliction. 

TB8T   TO    DISTINODISH    BBTWBBK    MlTBDBB    IN    FXUST    AND    SBCOND    DIQBBBS. — 

Where  the  killing  of  a  human  being  is  Intentional,  deliberate,  and  pre- 
meditated, it  Is  murder  in  the  flrst  degree ;  and  if  not,  then  it  Is  murder 
in  the  second  degree. 
jmiM. —  By  the  statute  two  classes  of  murder  are  declared  to  be  in  the 
flrst  degree,  to  wit :  lat.  When  effected  by  means  of  poison,  lying  in  wait, 
or  torture;  and,  2d.  Where  the  killing  is  dpne  In  the  perpetration  or 
attempt  to  perpetrate  any  arson,  rape,  robbery,  or  burglary ;  in  which 
cases  the  means  employed  or  the  circiimfltances  attending  the  killing,  as 
the  case  may  be,  are.  by  the  mandate  of  the  law,  made  conclusive  of  the 
degree  of  the  crime,  and  the  trial  jury  are  without  discretion,  except  In 
determining  said  facts.     In  all  other  cases  of  murder  the  jury  must  de- 
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termtne  the  degree  from  the  drea: 
b :  If  It  be  done  Intentloiielly,  del 
the  artt  degree;  ethenrlee,  4ii  the 
L — Time  avd  Dmbii  of  Diui 
the  first  degree,  It  li  only  neceesa 
\fj  and  the  reenlt  of  a  concarrence 
«ii  the  part  of  the  ilayer.  There 
between  the  Intention  to  kill  and 
instantaneous  as  snccesslve  though 
DBDKKBinms  OF  Ons  Accubbd  of 
except  those  committed  by  means  < 
In  the  perpetration  or~attempt  t 
burglary,  the  fact  and  degree  of  < 
of  the  killing  may  properly  be  the 
the  consideration  of  the  jury,  but 
conditloD  of  the  mind  of  the  slayc 
thereby  rendered  incapable  of  foi 
deliberation  and  the  premeditation 
murder  of  the  first  degree;  as  be 
manslaughter  the  drunkenness  of 
or  Inqulrl 

'    Appeal  from  the  Distriot  C 
Sierra  County. 

The  defendant  waa  indictee 
the  second  degree  of  one  Lj 
April  25th,  1867,  in  Sierra  ( 
Term  of  the  District  Court,  wi 
and  convicted  of  said  offense, 
the  judgment,  and  from  an  oi 
new  trial.  The  motion  for  a 
alleged  error  of  the  Court  in  g 
certain  instructions  to  the  jurj 
to  give  to  the  jury  certain  in 
defendant 

The  instructions  given  by  1 
wit: 

"  Murder  is  the  unlawful  k 
malice  aforeth^^ught,  either  ex; 
ful  killing  may  be  effected  by 
which  death  may  be  occasiom 

**  Express  malice  is  that  deli 
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take  away  the  life  of  a  fellow  creature,  which  is  manifested 
by  external  circumfitances  capable  of  proof.  Malice  ahall  be 
implied  when  no  considerable  provocation  appears,  or  when 
aU  the  circumstances  of  the  killing  show  an  abandoned  and 
malignant  heart.  All  murder  which  shall  be  perpetrated  by 
means  of  poison,  or  lying  in  wait,  torture,  or  any  other  kind 
of  willful,  deliberate,  and  premeditated  killing;  or  which 
shall  be  committed  in  the  perpetration  or  attempt  to  perpe- 
trate any  arson,  rape,  robbery,  or  burglary,  shall  be  deemed 
murder  of  the  first  degree;  and  all  other  kinds  of  murder 
shall  be  deemed  murder  of  the  second  degree ;  and  the  jury 
before  whom  any  person  indicted  for  murder  shall  be  tried, 
shall,  if  they  find  such  person  guilty  thereof,  designate  by 
their  verdict  whether  it  be  murder  of  the  first  or  second 
degrea 

"Tinder  our  statute,  an  indictment  for  murder  is  sufficient 
*if  a  man  of  ordinary  intelligence  can  understand  therefrom 
that,  under  such  circumstances  as  show  a  felonious  intent^  a 
mortal  woimd  was  inflicted  by  the  defendant  upon  the  de- 
ceased, of  which  wound  he  died  within  a  year  and  a  day 
from  its  infliction.' 

"  In  dividing  murder  into  two  degrees,  the  Legislature  in- 
tended to  assign  to  the  flrst,  as  deserving  of  greater  punish- 
ment, all  murders  of  a  cruel  and  aggravated  character, 
and  to  the  second,  all  other  kinds  of  murder  which  are 
murder  at  common  law,  and  to  establish  a  test  by  which  the 
degree  of  every  case  of  murder  may  be  readily  ascertained. 
That  test  may  be  thus  stated:  Is  the  killing  willful,  (that  is 
to  say,  intentional,)  deliberate,  and  premeditated  ?  If  it  is, 
the  case  falls  within  the  first,  and  if  not,  within  the  second, 
degree.  There  are  certain  kinds  of  murder  which  carry 
with  them  conclusive  evidence  of  premeditation.  These  the 
Legislatare  has  enumerated  in  the  statute,  and  has  taken 
upon  itself  the  responsibility  of  saying  that  they  shall  be 
deemed  and  held  to  be  murder  of  the  first  degree.  These 
cases  are  of  two  classes.  First,  where  the  killing  is  perpe- 
trated by  means  of  jpoison,  eta     Here  the  means  used  is 


WW 


c«t.!.,««».>4'.'.  1 
Hmftiiiii*--  '■';;. 


m 


191   t:^ 


.•|j.||.|.Jr 


.*l»    *     ! 


su 


PXOPLE  i 


held  to  be  oonolusive  evidence  \ 
is  where  the  killing  is  done  i 
to  perpetrate  some  one  of  tU 
statute.  Here  the  oocasion  iij 
premeditation.  i 

"  Where  the  case  comes  wid 
test  question,  ^  Is  the  killing  wi 
tated  ? '  is  answered  by  the  sts 
no  option  but  to  find  the  priso 
Hence,  so  far  as  these  two  casi, 
as  to  the  question  of  degree  is 
there  is  another  and  much  lai] 
the  definition  of  murder  in  tl 
equal  cruelty  and  aggravation 
which,  owing  to  the  different 
murder  assumes,  it  is  impossil 
In  this  elass  the  Legislature  1 
from  all  the  evidence  before  tl 
but  prescribes  for  the  govemn] 
same  test  which  has  been  used 
degree  of  the  other  two  classe 
preconceived  intent  to  kill.    It 
cases,  that  any  difficulty  b  ez] 
tinction  between  murder  of  1 
second  dq;ree^  and  this  difficuli 
The  unlawful  killing  must  be  i 
and  dear  intent  to  take  life,  in 
the  first  d^grea     The  intent 
deliberate  premeditation.     It 
existing  reflection,  and  not  uj 
sufficient  to  preclude  the  idea 
be  no  appreciable  space  of  tin 
and  the  act  of  killing — they 
successive  thoughts  of  the  mii 
the  act  of  killing  be  precede 
deliberation  and  premeditatio 
and  if  such  is  the  case,  the  ' 
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degree,  no  matter  how  rapidly  these  acts  of  the  mind  maj 
succeed  each  other,  or  how  quickly  they  may  be  followed  by 
the  aet  of  killing. 

"  To  justify  a  person  in  killing  another  in  self  defense,  it 
must  appear  that  the  danger  was  so  urgent  and  pressings 
that  in  order  to  save  his  own  life,  or  to  prevent  his  receiving 
great  bodily  harm,  the  killing  of  the  other  was  absolutely 
necessary,  and  it  must  appear  also  that  the  person  killed 
was  the  assailant,  or  that  the  slayer  had  really  and  in  good 
faith  endeavored  to  decline  any  further  struggle  before  the 
mortal  blow  was  given 

'^  Drunkenness  shall  not  be  an  excuse  for  any  crime,  un- 
less such  drunkexmess  be  occasioned  by  the  fraud,  contri- 
vance, or  force  of  some  other  i>er8on  or  persons,  for  the  pur^ 
pose  of  causing  the  perpetration  of  an  offense.  But,  as  in 
an  cases  where  a  jury  find  a  defendant  guilty  of  murder, 
they  have  to  determine  the  degree  of  crime,  it  becomes 
necessaiy  for  them  to  inquire  as  to  the  state  of  mind  under 
which  he  acted,  and  in  the  prosecution  of  such  an  inquiry 
his  condition,  as  drunk  or  sober,  is  proper  to  be  considered. 
^  Where  ^e  homicide  is  not  committed  by  means  of 
poison,  lying  in  wait,  or  torture,  or  in  the  perpetration  or 
the  attempt  to  perpetrate  arson,  rape,  robbery,  or  burglary, 
the  degree  of  the  offense  depends  entirely  upon  the  question 
whether  the  killing  was  willful,  deliberate,  and  premeditated^ 
and  upon  that  question,  it  is  proper  for  the  jury  to  consider 
evidence  of  intoxication,  if  such  there  be,  not  upon  the 
ground  that  drunkenness  renders  a  criminal  act  less  crimi- 
nal, or  can  be  received  in  extenuation  or  excuse,  but  upon 
the  ground  that  the  condition  of  the  defendant's  mind  at  the 
time  the  act  was  committed  must  be  inquired  after,  in  order 
to  justly  determine  the  question  as  to  whether  his  mind  was 
capable  of  that  deliberation  or  premeditation  which,  accord-* 
ing  as  they  are  absent  or  present,  determine  the  degree  of 
the  crima  Ab  between  murder  in  the  second  degree  and 
nuinslaugjiter,  the  drunkenness  of  the  offender  can  form  no 
legitimate  nuttar  of  inquiry,  for  manslaughter  ig  ihe  unlaw* 
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ful  killing  of  a  hmnan  beings 
implied^  and  without  any  mixtui 
"  The  killing  being  proved,  th( 
stances  of  mitigation  to  justify 
devolve  on  the  accused,  unless  i 
prosecution  sufficiently  manif esti 
only  amounts  to  manslaughter,  o; 
fied  or  excused  in  committing  1 
the  defendant  has  committed  a  ] 
Bonable  doubt  in  which  of  two  o 
then  you  can  find  him  guilty  o 
only/^ 


;;::I35 


i:arl«W^ 


:«.»•.•»»«•'' 


»'» 


m'i^ 


The  instructions  refused  were 

''1.  In  all  cases  of  crime  indi 
California,  the  indictment  mus 
regards  the  offense  charged. 

^'  2.  In  this  case  the  indictmen 
degree,  and  is,  therefore,  as  to  tb 
and  the  defendant  can  be  tried 
offense. 

"3.  If  you  find  that  the  def  en 
the  deceased,  that  must  not  be 
him,  unless  you  believe  his  acti 
such  threats;  or,  in  other  wore 
present  attitude  of  the  deceased 
fondant's  action,  then  any  pre 
not  amount  to  anything,  and  tl 
did  he  act  with  such  degree  of 
tonness  as  to  make  the  case  mur 
did  he  act  from  such  a  sudden  a 
to  make  the  offense,  if  any,  mai 
necessary  self  defense?*' 


..L_ 


James  A.  Johnson^  for  Appi 
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Opinion  of  the  Court  t-  Band^^non,  I, 

J.  ff.  McGullough,  Atiomey-Oeneral,  and  J,  M.  Haven, 
District  Attorney  of  Sierra  County,  for  the  People. 

By  the  Oourtj  Sanokbson,  J, : 

The  instructioDs  given  on  behalf  of  the  people  are  mainly 
taken  from  ,the  statute  ib  relation  to  murder,  and  the  more 
recent  decisions  of  this  Court.  They  !?eeni  to  have  been 
prepared  with  unusual  care,  and  in  all  respects  adapted  to 
the  circumstances  under  which  the  homicide  was  committed. 
They  are  not  even  obnoxious  to  criticism. 

If  the  Court  erred  in  refusing  the  first  two  instnictious 
asked  on  behalf  of  the  defendant,  the  error  was  without 
prejudice.     The  refusal  was  to  instruct  the  jury  that  u^der 
the  peculiar  terms  of  the  indictment  they  could  not  find  the 
defendant  guilty  of  murder  in  the  first  degree.     Having 
been  found  guilty  of  murder  in  the  second  degree  only,  the 
defendant  was  not  prejudiced  by  the  refusal.     But  we  do 
not  desire  by  this  to  be  understood  as  implying  that  the 
refusal  was  error.    As  we  held  in  the  case  of  The  People  v. 
King,  27  Cal.  507,  it  is  not  the  province  of  the  Grand  Jury 
to  determine  the  degree  of  the  murder.     That  duty  is,  by 
the  statute,  expressly  cast  upon  the  trial  jury,  and  the  desig- 
nation of  the  degree  by  the  Q-rand  Jury  is,  therefore,  as 
idle  as  a  recommendation  to  the  mercy  of  the  Court  ap- 
pended to  a  verdict  of  guilty  of  murder  in  the  first  degree. 
If  the  Grand  Jury  undertake  to  designate  the  degree,  such 
designation  is  to  be  disregarded.     The  trial  jury  may,  not- 
withstanding, find  the  defendant  guilty  in  the  first  degree, 
if,  in  their  judgment,  the  testimony  is  sufficient. 

Nor  do  we  think  the  Court  erred  in  refusing  the  dghth 
instruction,  asked  in  behalf  of  the  defendant,  as  to  the 
importance  to  be  attached  to  the  threats  previously  made  by 
him.  While  it  may  contain  some  matter  not  objectionable, 
yet  as  a  whole  we  think  it  was  more  calculated  to  mislead 
than*  to  enlighten  the  jury.    It  is  evidently  founded  upon 
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the  idea  that  the  question  as  t^ 
not  before  the  jniy,  and  at  leas! 
Judgment  affirmed. 

Mr.  Justice  RnoDEs  expressei 
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THE  PEOPLE  1 

OoHFBssxoifs  or  GDfLi.-.How  Admit 
are  olTpred  asalntt  a  deftndmnt.  and 
that  they  were  not  voluntarily  made 
the  Court  alone.  aiTd  must  be  decid. 
jury. 

COHFBSSIONS    OF    GOILT,— WlWK     NOT    . 

the  defendant  made  confesaions  of  gyi 
arrest  for  the  crime  of  which  he  ^ 
person  threatening  him,  op  to  an  o 
promlaea  of  escape  If  he  would  confi 
not  lead  to  the  dUcovery  of  any  fac 
troth  was  established :  held,  that  su 
evidence  agajnst  him  when  on  trial  1 

Appeal  from  the  County  Coi 

The  defendant,  with  another, 
of  grand  larceny,  and  the  defend 

The  defendant  moved  for  a  n( 
error  in  law  occurring  at  the  tri 
him.  The  motion  was  denied  bj 
ant  appealed  from  the  jndgmem 
the  Court  denying  a  new  trial. 

The  aJleged  errors  of  law  reli 
said  motion  and  this  appeal,  wen 
tions,  80  ranch  of  which  as  is  ej 
tions  decided  by  this  Court  is  as 

*'  On  the  trial  of  the  case,  A. 
ness  on  the  part  of  ihe  prosecuti 
"I  am  Constable  at  Chinese    ( 
was  Constable  during  the  montl 
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statement  of  Facts. 

several  oonTeirBations  with  defendant  in  reference  to  the 
robbery  of  this  Italian,  Yignola,  and  before  the  arrest  of  de- 
fendant 

'^  Question  —  State  the  conversations  you  had  with  de- 
fendant. 

"Objected  to  by  defendant's  connsel,  on  the  ground  that 
defendant  is  entitled  to  and  asks  to  interrupt  tlie  statement 
of  the  alleged  confession,  for  the  purpose  of  showing  that  it 
was  improperly  extorted,  and  that  its  admission,  if  improper, 
would  prejudice  the  minds  of  the  jury.  The  District  Attor- 
ney states  that  he  intends  to  prove  the  truth  of  the  confession 
by  other  competent  evidence,  and  asks  to  introduce  the  con- 
fession as  a  predicate  for  such  other  evidence. 

"  Objection  overruled  —  to  which  ruling  defendant's  coun- 
sel then  and  there  excepted.  The  witness  then  testified  to 
defendant's  confession  to  witness  of  the  larceny,  as  follows : 

"I  had  several  conversations  with  defendant,  at  Chinese 
Camp,  in  reference  to  the  robbery  of  Vignola,  before  defend- 
ant's arrest;  it  was  a  few  days  before  the  arrest  I  charged 
the  defendant  with  robbing  the  store  at  Robinson's  Ferry, 
(Vignola.)  I  told  him  I  had  found  out  all  about  the  facts  in 
the  case,  and  I  knew  they  had  done  it;  I  said  'they,'  as 
defendant  was  with  some  one  else  at  the  time.  I  told  them 
all  the  circumstances  I  had  learned  in  regard  to  the  matter, 
and  that  from  these  facts  I  knew  they  were  the.  ones  who 
did  it,  and  they  might  as  well  out  with  it.  I  told  them  that 
I  knew  they  had  done  well  and  made  a  good  thing  of  it,  and 
times  were  hard,  and  I  wanted  some  of  it  I  told  them  they 
got  between  sixteen  and  eighteen  hundred  dollars.  I  told 
them  it  was  all  right,  but  times  were  hard,  and  I  was  not 
making  much,  and  I  must  have  a  divide  —  some  of  the  cash. 
This  conversation  was  to  this  defendant.  He  told  me  to 
come  around  that  evening,  and  he  would  see  me.  We 
talked  along  in  a  friendly  way,  and  I  left  In  the  evening  I 
went  around,  and  another  Chinaman  gave  me  twenty  dollars. 
I  saw  defendant  afterwards,  and  he  asked  me  if  I  got  some 
money,  and  I  said  I  got  twenty  dollars.    I  did  not  say  much 
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then,  but  aft^r  that  I  talked  with 
told  him  I  thought  he  ought  to 
that  they  got  a  pistol  and  watcb 
and  wanted  one.     Defendant  aai 
and  the  pistol  was  an  old  one, 
that  one,  but  would  buy  me  a 
Wheu  I  laid  it  to  him,  and  tol< 
got,  he  said  when  people  were  i 
they  always  lied,  and  said  they  1< 
that  they  did  not  get  anything 
know  as  he  said  or  called  any  m 
of  this  robbery  at  the  time.     I 
hard  job  to  get  in,  and  if  they 
window,  as  it  was  a  stone  bui 
picked  the  lock  —  took  a  piece  o 
I  asked  him  how  he  got  into  the 
a  very  strong  one ;  that  it  had  tl 
Said  then,  or  afterwards,  ^bout 
was  too  heavy.    These  conversat 
I  did  not  talk  with  defendant  i 
sent  for  me  when  in  jail,  and  I 
see  him  onoe  with  Bourland.    I] 
being  arrested  and  put  in  jail,  1 
anything  to  do  in  causing  his  ar: 
Bourland,  he  still  was  ignorant  o 
with  his  arrest.    He  considered  ] 
—  a  silent  partner  in  the  firm, 
much  for  me  this  time,  and  next 
they  would  do  better  by  me.      *" 
"  Cross  Examinaiion.  — I  saic 
tive  to  the  robbery  until  I  had  gj 
charged  him  with  it,  and  told  h 
told  him  all  the  things  Yignola  I 
thing  was  lacking  I  filled  in  st 
would  suggest  as  most  likely  to  i 
nection,  ^It  was  all  right,  they 
hardy  and  I  must  make  somet^ 
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about  it,  and  he  might  aa  well  come  out  with  it,  and  divide, 
and  if  he  did  not  I  should  arrest  him/  This  was  in  a  small 
room  in  a  China  house.  I  was  armed  with  a  pistol  and 
knife.  Defendant  told  me  to  call  round  that  nighty 
etc.  *  *  *  I  suppose  it  was  in  consequence  of  the 
threats  of  the  arrest  and  of  my  telling  him  it  was  all  right, 
and  of  his  confidence  in  me,  that  the  defendant  made  what- 
ever confessions  he  did  make  to  me  in  relation  to  the  larceny. 
I  did  not  ask  for  anything  till  I  thought  I  could  get  it  when 
I  asked  for  it  I  did  not  at  any  time  caution  him  that  any- 
thing he  might  tell  me  could  be  given  in  evidence  against 
him,  if  I  should  arrest  him.  *  *  *  I  got  the  confes- 
sional statements  I  have  testified  to,  after  the  threats  of 
arrest  and  the  getting  of  the  twenty  dollars.  I  brought  de- 
fendant to  jail  on  Sunday,  December  16th.  On  Monday 
morning  following,  I  had  a  conversation  with  him  in  jail,  in 
presence  of  the  Sheriff,  Mr.  Bourland.  It  was  about  matters 
I  had  talked  with  him  before.  We  held  out  inducements  to 
him  in  jail,  for  the  purpose  of  getting  additional  information 
to  get  the  stolen  money,  that  if  he  would  tell  he  could  get 
out,  etc.  Neither  of  us  cautioned  him  that  what  he  might 
say  could  be  given  in  evidence  against  him. 

*^  Defendant's  counsel  moved  to  strike  out  the  confessional 
statements  testified  to  by  A.  M.  Hill,  on  the  ground  that  the 
same  were  *  «  ♦  extorted  from  defendant  by  undue 
influence  held  out  by  said  Hill  to  defendant,  after  defendant 
had  been  accused  by  said  Hill  of  the  crime  with  which  he  is 
charged,  in  the  indictment,  and  threatened  with  an  arrest 
therefor,  unless  he  would  *  come  out,*  eta  ♦  ♦  * 
"  The  Court  overruled  the  objection,  to  which  ruling  the 
defendants  counsel  then  and  there  excepted.  *  *  * 
"  J.  L.  Bourland,  called  as  a  witness  for  the  prosecution, 
testified  as  follows:  I  am  Sheriff  of  Tuolumne  County.  I 
was  present  at  the  time  of  a  conversation  between  defendant 
and  Hill.  Defendant  was  at  that  time  in  jail,  under  ai'rest 
for  this  larceny.  I  did  not  caution  defendant  that  anything 
he  might  say  could  be  given  in  evidence  against  him.    I  \va$ 
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knowing  to  the  fact  that  defendj 
ments  before  to  Hill.       *      *  | 

"  It  was  here  admitted  by  the  J 
nsed  every  artifice  and  inducemei 
the  confession  from  the  defendanl 
by  the  witness.  \ 

"Whereupon,  defendant's  cod^ 
and  the  testimony  above  stated  ol 
to  exclude  all  testimony  offered 
alleged  confessional  statements  i] 
Bourland,  on  the  ground  that  the 
fendant  was  in  said  Bourland's  i 
larceny  charged  in  the  indictme 
undue  influence.         ♦        »        » 

"  The  Court  overruled  the  obj< 
fendant's  counsel  then  and  there 
testified  as  follows:  Hill  and  de 
the  matter,  and  defendant  said  th 
dollars  in  coin,  and  divided  betw 
the  dust  to  Columbia,  and  left  i 
that  was  at  his  cousin's,  I  think 
the  pistol  away.     Defendant  spol 
at  Robmson's  Ferry;  said  they 
getting  into  the  store,   but  did 
said  they  intended  to  pack  it,  but 

"  At  the  close  of  the  testimon 
counsel  again  icoved  to  strike  ( 
confessional  statements  testified  t 
Bourland,  on  the  gi'ounds  above 

"  The  Court  overruled  the  moti 
ant's  counsel  then  and  there  exce] 


The  other  facts  are  stated  in  tt 


Edwin  A.  Rogers,  for  Appell 
below  erred  in  admitting  under  tl 
evidence  of  witnesses  Hill  and  I 
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Opinion  of  the  Court  —  Sanderson,  J. 

confessions  of  guilt,  without  first  giving  an  opportunity  to 
test  their  admissibility ;  and  cited  1  Whar.  Am..  Or.  L.,  See. 
698;  Bosc.  Cr.  Et.  56.  That  the  confessions  made  by 
defendant  were  not  admissible  in  evidence,  because,  extorted 
by  .undue  influence  and  by  threats ;  and  cited  1  Rose.  Cr. 
Ev.  38,  39;  1  Whar.  Am*  Cr.  L.,  Sees.  685,  699;  Arch.  Cr. 
Pr.  413,  423. 

«7.  Q.  McCullough,  Attomey-Oeneral,  for  the  People, 
argued  that  from  the  record  it  appeared  the  confessions  of 
defendant,  given  in  evidence,  although  enforced,  yet  had  led 
to  the  discovery  of  facts  which  showed  their  truth ;  and  cited 
People  V.  Ah  Ki,  20  Oal.  177;  1  Greenl.  Ev.,  Sees.  131, 132; 
Com,  V.  Knapp,  9  Pick.  511 ;  State  v.  Moore,  1  Haywood,  N. 
C.  556 ;  1  Phil,  on  Ev.,  4th  Am.  ed.,  656,  note  159;  2  B  & 
H.  Lead.  Cr.  Caa.  219. 

By  the  Court,  Sandbbson,  J.: 

Whether  a  confession  is  adi^issible  or  not  is  a  question  for 
the  Court  to  determine.  Hence  when  the  prosecution  under-  • 
takes  to  prove  a  confession,  and  the  defense  objects  upon  the 
ground  that  the  confession  was  involuntary,  the  Court  must 
pass  upon  the  objection  before  any  testimony  as  to  the  con- 
fession is  received.  (1  Wharton  Am.  Crim.  Law,  Sec.  698.) 
Whether  the  confession  was  voluntary,  or  made  with  that 
freedom  which  is  necessary  to  make  it  admissible  as  evi- 
dence, is  a  question  for  the  Court,  and  like  all  other  ques- 
tions touching  the  admission  of  evidence,  must  be  decided 
before  the  testimony  goes  to  the  jury. 

Both  confessions  —  the  first  to  Hill,  the  constable,  and  tLe 
second  to  Hill,  and  Bourland  the  Sheriff  —  were  made,  as  the 
case  clearly  shows,  under  the  influence  of  threats,  and  there- 
fore inadmissible. 

There  was  nothing  in  the  confession  which  led  to  the 
discovery  of  the  stolen  property,  or  any  other  facts  or  cir- 
cumstances by  which  their  trulii  was  established.     Henc€ 
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they  do  not  fiJl  within  die  rolej 

179.)  I 

Order  denying  a  new  trial  xe7«| 

Hr.  Juatioe  Rhodes  ezpreesei 


HENRY  RIOE  f>.  GEORGE  \ 

OF    THB    ESTATB    OF    Hib] 

Vna  Aim  Mooi  of  RBjacmvo  Clum  b^ 
Bbtatb. —  Where,  on  the  preseatatl^ 
to  the  executor  thereof,  ag  provided  \ 
two  of  the  Probate  Act,  the  executo 
allowanco  or  rojectloii  thereof,  bat  he^ 
held,  that  the  claim  only  becomes  a 
said  ttn  days. 

FmnnNGS  —  Whwc  hot  Dbfbctitb. —  Win 
All  the  Isaaea  made  by  the  pleadings, 
meaning  of  the  one  hundred  and  elg 
whether  supported  by  the  cTldence  o 

lHD(« — Where  In  such  case  a  partj  is 
review  of  the  eridence,  to  test  Its  suf 
moTlng  for  a  new  trial. 

FOBlf     OF     JODOICBNT    AOAINST     BZaCUTOB 

the  executor  of  a  claim  against  the  c 
the  claimant  sues  the  executor  for  11 
Judgment  which  first  ascertains  the 
to  be  a  valid  claim  against  the  estal 
be  paid  by  the  defendant  in  due  coi 
no  execution  can  be  awarded. 

Appbal  from  the  District  Coi 
Santa  Cruz  County. 

This  was  an  action  to  recover 
ae  executor  of  the  estate  of  Hii 
demand  for  two  thousand  six  1 
lars,  all^d  to  have  been  incur 
his  lifetime,  to  plaintiff.  The  c 
tation  of  s|iid  daim  (which  ws 
to  defendant,  who  at  the  tiin< 
and  thereafter  continued  to  be 
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and  lawfully  acting,  of  the  estate  of  said  Hiram  Inxiifl,  there- 
tofore deceased.  That  said  claim  was  ^  presented  to  said 
executor  on  the  8th  day  of  May,  1865,  who  kept  the  same 
for  more  than  ten  days  thereafter,  and  during  said  time 
neglected  and  refosed  to  indorse  thereon  his  allowance  or 
rejection  thereof,  and  that  thereby  he  did  reject  the  said 
claim  and  every  part  thereof. 

This  action  was  commenced  August  14th,  1865.  The 
trial  of  the  oanse  was  by  the  Court  without  a  jurf.  The 
findings  of  fact  ty  the  Court  were  for  the  plaintiff,  and 
covered  all  the  issues  presented  by  the  pleadings.  The 
plaintiff  had  judgment  against  defendant  for  the  sum  of  one 
thousand  two  hundred  and  eighty-eight  dollars,  which  v^as 
rendered  in  the  iMual  form  of  a  personal  judgment. 

The  defendant  thereafter  filed  certain  exceptions  to  said 
findings,  setting  forth  therein  certain  points,  on  which  fur- 
ther findings  were  demanded,  as  well  as  the  modification  for 
alleged  defects  of  those  already  filed.  The  Court  rejected 
said  excepticms,  to  which  the  defendant  duly  excepted,  and 
appealed  from  said  judgment,  assigning  said  rejection  of  his 
said  exceptions  for  error. 

8.  P.  d  L.  Reynolds,  and  J.  H.  Skirm,  for  Appdlant 

/.  P.  Hoge,  for  Bespondent 

By  the  Court,  SANBEEflOW,  J. : 

The  point  that  it  appears  upon  the  face  of  fie  complaint 
that  the  action  was  not  brought  until  more  than  three  uHmths 
after  the  rejection  of  the  claim,  is  founded  upon  a  mistake 
of  counsel.  The  complaint  was  filed  on  the  14th  of  August, 
1866.  The  claim  was  presented  on  the  8th  day  of  May, 
1865,  but  it  was  not  rejected  on  Aat  day,  as  counsel  seem  to 
suppose.  On  the  contrary,  the  defendant  retained  the  claim 
for  more  than  ten  days^  refusing  to  indorse  iqpon  it  either 
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his  allowAnoe  or  rejection.  A^ 
days,  the  claim  became  a  rejectcj 
and  not  before,  (Probate  Act,  \ 
was  not  earlier  than  the  18th  \ 
within  the  three  months  next  p 
of  the  action.    (Probate  Act,  Se| 

The  findings,  as  deliyered  by  i 
the  issues  made  by  the  pleadii 
they  cannot  be  defective  witbi 
hundred  and  eightieth  section  a 
Oonrt  did  not  err  in  refusing  to 
which  the  defendant  asked  to  ha 
denoe  rather  than  verdict  The 
latter  perhaps,  but  if  the  findii 
dencOy  counsel  should  have  move^ 
to  have  the  evidence  reviewed. 

The  judgment,  however,  is  no 
to  be  a  personal  judgment  aga 
collection  of  whidi  an  executioi 
the  proper  form.  The  judgmei 
amount  due  and  adjudge  the  san 
the  estate,  and  then  provide  th 
defendant  in  the  due  course  of 
tion  can  be  awarded.  (Probai 
judgment  must  be  modified  so 
visions  of  that  section;  and  th< 
ao  modify  it 

Mr.  Justice  BHonna  og^rrwe^ 


fy 
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BUtemtnt  «<  Faeta 

WOLCOTT  A.  BLODGETT,  MARIA  BLODGETT 
OLAKK,  AND  HBB  Husband,  SMITH  GLARK,  BEN- 
JAMIN' BLODGETT,  ELUTHERIA  H.  ADAMS, 
AND  BCBB  Husband,  MARSHALL  WALDO,  VIC- 
TOELA  MoPARLAND,  and  hbb  Husbaitd,  JOHN 
McFARLAND  v.  THE  POTOSI  GOLD  AND  SIL- 
VEB  MINING  C»MPANY,  R.  W.  FOULKES, 
PETER  RIOE,  V.  M.  MOORE,  S.  M,  ATCHISON, 
JOHN  H.  ATCHISON,  LLOYD  TEVIS,  JAMES  B. 
HAGGIN,  G.  M.  SWEEZY,  R  J.  MORGANSTERN, 
AND  THB  OHOLLAB  POTOSI  MINING  COMPANY. 

UMtm  CLAIMS -^-CbmmjLirca  or,  Wnmoor  Dmd.— Wber*,  bj  the  iimrm 
and  eatttUBM  exlstiiic  to  tlw  Territorj  of  Utmli,  (now  Stat*  of  Neirada.) 
iBterarta  In  mining  elaimfl  fftoatecl  therein,  whieb  b*«  ^>««n  acquired  hj 
loeati<m.  In  accordance  with  the  local  euatoma  and  na^seu  which  then  and 
ihefe  ^remlled,  ceald  be  eolil  and  eonrered  by  <k%lireTf  of  poeeeialon  wlth- 
mit  deed  or  other  Inatmnient  In  writing;  and  where  the  anceator,  from 
whom  the  plaintUf  took  by  descent  certain  undivided  Intereate  In  ench  a 
mine,  hi  his  lifetime,  in  common  with  the  other  ownere,  eo  Mid  and  eon- 
njed  MLld  intereets  to  a  corporation  formed  aztder  the  lawa  of  the  State 
ef  Qilttomta,  by  an  association  consisting  of  «cLld  aoeestor  and  the  other 
owners  of  said  mtaieb  wliich  sale  waa  in  tms^  for  the  members  of  said 
association  and  their  legal  representatlTeB,  wiiich  conveyance  was  dnly 
accepted  by  said  corporation:  MUL,  that  tkk^mthy  said  corporation  ae- 
«nlxed  the  title  of  flftld  ancestor  to  said  mine^  and  that  said  trost  was 
enforceable  by  plaintiffs  axatnst  aaid  corporation. 

Afpxal  from  the  District  Court,  T^welffli  Judicial  Dia- 
net,  Caty  aud  Oouuly  of  San  Eranciaoo. 

The  daf  eudanta  demurred  upon  the  f  oHowing  grounda,  to 
■it: 

**lTow  oome  the  aaid  defendanta,  the  Potoai  Gold  and 
Silver  Mining  Company,  John  H.  Atchison,  Lloyd  Tevis, 
and  Jamea  B.  Hag^n,  hy  J.  P-  Hoge  and  E.  D,  Wheeler, 
their  attorneys,  and  demur  to  the  complaint  as  amended 
herein,  upon  the  ground  that  it  appeara  upon  the  face  of  the 
Bmended  complaint: 

"  First—  That  the  Court  haa  no  jurisdiction  of  the  per- 
of  the  defendanta. 
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**  Second—  That  the  Court  \ 
jeot  of  the  action.  | 

**  Third — Hiat  the  plaintia 

"Fourth  —  That  several  cat 
properly  united,  namely,  a  caufl 

"  Fifth  —  That  the  complaini 
to  constitute  a  cause  of  aotion^  I 

''  1.  That  the  facts  as  stated 
grant  the  relief  aaked,  or  any  n 

"  2.  Because  it  appears  ^at 
erty  in  oontroverey  are  situate 
this  Court,  in  the  State  of  Ne 
power  or  jurisdiction  to  make  i 
same,  or  to  pass  upon  the  ri^t 
or  to  compel  the  defendants,  ' 
Mining  Company/  to  accept  ai 
ants  as  stockholders  in  the  coi 
veyance  from  them  of  such  la 
Court 

"  8.  The  complaint  shows  n< 
tract  entitling  this  Court  to  i 
lying  beyond  the  limits  of  this 
diction  of  the  Court,  and  th< 
jurisdiction  to  grant  any  reli 
upon  the  case  made  in  the  c 
stated 

"4.  That  the  complaint  pi 
theories  of  partnership  and  o:l 
sufficient  facts  are  alleged  to  en 
upon  either  theory. 

"  6.  It  appears  by  said  com] 
six  oo-Iocators  took  up  and  Ic 
and  that  said  Joseph  died,  and 
long  before  the  incorporation  < 
Mining  Company,  and  conse 
agreement,  contract,  privity, 
Aership  and  said  corporation. 
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"6.  There  are  no  facts  stated  in  the  complaint  showing 
that  plaintiffs  are  entitled  to  the  stock  mentioned  thetein.  or 
to  any  part  thereof,  nor  that  defendants,  said  oorporation,  is 
in  any  manner  bound  to  recognize  plaintiffs  or  to  admit 
them  as  members  of  said  corporation;  nor  does  said  com" 
plaint  show  any  privity  whatever,  either  in  fact  or  in  law, 
between  said  plaintiffs  of  their  said  ancestor  and  the  Potosi 
Gold  and  Silver  Mining  Company." 

The  Court  sustained  the  demurrer,  and  the  plaintiffs  de- 
clining to  amend  their  complaint,  judgment  final  was  ren- 
dered-against  plaintiffs,  who  appealed. 

The  other  facts  are  stated  in  the  opinicm  of  the  Court 

P(Uter9on,  Wallace  S  Stow,  for  Appellants. 

E.  D.  Wheeler,  and  J.  P.  Eoge,  tor  Respondent!. 

By  the  Court,  Saitdsbson,  J. : 

The  complaint  states  a  cause  of  actiou^  and  the  demurrer 
should  have  been  overruled.  It  shows  that  certain  parties, 
seven  in  number,  thereui  named,  in  1860,  formed  themselves 
into  a  mining  associatioii  under  the  style  of  the  Potosi  Com- 
pany, for  the  purpose  of  mining  for  gold  and  silver  in  the 
then  Territory  of  Utah,  now  State  of  Nevada,  and  to  that 
end  they  made  claim  to  and  took  possession  of  one  thousand 
and  four  hundred  feet  of  a  certain  ledge,  with  its  dips,  angles 
and  spurs,  there  situated,  in  accordance  with  the  usage  and 
custom  which  prevailed  in  that  locality  whereby  they  each 
became  vested  with  the  title  to  an  undivided  interest  of  two 
hundred  feet  That  the  interests  so  acquired  by  them  could 
be  sold  and  ecmveyed,  under  the  usages  and  customs  then 
and  there  eodsting,  by  delivery  of  possession  without  deed 
or  other  instrument  in  writing*  That  Joseph  Blodgett,  one 
of  said  parties,  subsequently  died  intestate,  and  seized  and 
possessed  of  an  undivided  interest  of  two  hundred  feet,  less 
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one-eighth  tiiereof^  leaving  th^ 
whOy  under  the  laws  then  and 
by  descent  in  certain  proportl 
then  owners  of  the  mining  d^ 
concluded  to  erect  themselves  i 
laws  of  the  State  of  Califoml 
corporation  in  place  of  their 
ledge.     That  this  plan  was  car 
known  as  the  Potosi  Gold  and 
created,  to  which  full  and  exc( 
was  given  by  the  then  ownei| 
understanding  that  the  corpo^ 
respectively  its  certificates  of 
interests  in  the  ledge.      That  ( 
took  possession  in  pursuance 
thereby  succeeded  to  and  becam 
ledge  upon  the  condition  and  ti 
and  holds  the  same.     It  is  thei 
has  failed  and  refused,  and  sti 
tiffs  certain  certificates  of  stoc 
under  said  agreement,  notwiths 
demanded  the  same,  and  approp 

If  what  is  said  as  to  the 
Utah,  and  as  to  the  facts  of  tl^ 
are  entitled  to  the  relief  which 
versy,  and  we  are  at  a  loss  to  p 
claim  of  the  respondents,  that  ' 
cause  of  action,  can  be  sustain 
show,  as  claimed  by  the  resp 
ledge  is  still  in  the  original  lo^ 
contrary,  it  shovrs  that  the  title 
the  usages  and  customs  alleged 
no  deed  or  conveyance  in  wrii 
vest  the  title  in  the  corporatio: 
sion  was  all  that  was  requisi 
corporation  having  accepted  ^ 
widi  the  title  to  the  ledge  and 
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former  owners,  in  pursuance  of  the  agreement  under  which 
it  acquired  its  title. 

Judgment  reversed  and  cause  remanded  for  further  pnv 


Mr.  Justice  Rhodes  expressed  no  opinicm. 


STEPHEN  LEVAEONI  v.  JOSEPH  MILLER,  OLIVER 
RANDALL,  and  D.  A-  PERKINS. 

BkLATIVX    RiohTS    PKItTAIIinra    to    THB    OCCDFATIOK    of    POBLIC    LiAHD    vob 

Mining  and  fob  Cultivation. —  Where  it  appeared  that  plafotlff  had 
an  inclosed  garden  and  fruit  orchard,  together  with  his  residence  and 
outhiilldiogs.  also  a  dam  situated  a  short  distance  above  the  Inclosnre, 
and  across  a  ravine  extending  from  above  throngh  bis  inclosore,  with  a 
small  ditch  leading  therefrom  vo  his  garden  and  house,  whereby  he 
collected  and  conveyed,  for  culinary  use  and  for  irrigation,  pure  water, 
claimed  by  plaintiff  to  be  from  a  natural  spring,  arising  in  or  near  the 
bed  of  said  ravine,  above  said  dam  —  all  of  which  were  being  used  and 
enjoyed  by  plaintiff,  for  tbetr  several  appropriate  uses,  and  so  continu- 
onsly  had  been  for  over  five  years,  and  when  defendants,  (having  mining 
claims  situated  oi^  the  hillside  above  plaintiff's  premises.)  by  means  of 
foreign  water  procured  from  ditches,  washed  the  debris  of  their  mine 
down  Into  said  ravine,  at  a  point  above  said  dam,  and  thereby  filled  up 
and  rendered  useless  to  plaintiff  said  dam  and  ditch,  and  by  flooding  with 
water  and  mud  materially  injured  plalntiff^s  garden,  fruit  trees,  and 
bulldtngs,  which  injury,  however,  was  not  done  mallcloasly  or  unneces- 
■arily,  but  tn  the  reasonable  conduct  of  their  aald  mining ;  and  where  said 
mining  by  defendants,  and  their  right  to  mine  in  said  claims  and  ylcinlty, 
dated  back  only  three  years ;  and  where'  the  premises  of  both  plaintiff 
and  defendants  were  part  of  the  public  lands  of  the  United  States :  held, 
that  the  Court  below  erred  in  rendering  judgment  for  defendants,  in  an 
action  by  plaintiff  against  them  to  recover  said  damage,  and  to  enjoin,  as 
working  an  irreparable  injury  to  plaintiff,  the  continuance  of  said 
Injurious  acts. 
IVBM. —  In  such  case,  the  right  of  the  defendants  to  mine  in,  and  to  use 
therefor  the*  ravine,  above  the  plalntilTs  premises,  must  be  exercised  In 
such  manner  as  not  to  damage  the  prior  right  of  the  plaintiff  to  inhabit 
end  cultivate  his  premises,  and  to  the  use  of  his  dam,  at  appnrtenant 
thereto. 

AppBAi  from  the  District  Court,  Eleventh  Judicial  Dis- 
trict, El  Dorado  Counly. 

This  was  an  action  to  restrain  the  defendants  from  injur- 
ing and  destroying  the  garden,  orchard,  and  improvements 
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I 
of  the  plaintiff,  and  to  recover  i 

hundred  and  fifty  dollars,  for 

commencement  of  the  action.    1 

"  That  he  [plaintiff]  is  the  o^ 
a  certain  ranch  or  piece  of  gi 
County  of  El  Dorado  and  State 

"  Plaintiff  avers,  that  he  is  a  i 
soil;  that  he  has  on  his  said  n 
orchard;  that  there  is  a  dwellin 
and  was,  a  short  time  since,  a  go 
of  which  was  used  for  drinking 
he  has  also  in  said  ranch  a  da 
collecting  water;  that  there  is  s 
connected  with  said  dam,  and  v 
from  said  dam;  that  said  dam  ai 
to  collect  and  supply  v«rater  for  i 
tables  on  said  ranch;  that  said 
trees  growing  thereon,  would  be 
lees  VTithout  said  water,  and  tl 
obtained  or  supplied  without  st 

"  Plaintiff  avers  that  he  now 
time  past,  a  great  many  v^el 
said  garden. 

"  Plaintiff  further  avers,  that 
plaintiff  was  the  owner  of  said  1 
ants  commenced  mining  operu 
hillside  above  the  land  afores£ 
hundred  yards  from  said  garder 
on  by  the  process  known  as  slui 
large  quantities  of  water;  that 
and  using  large  quantities  of  wa 
plaintiff's  premises  aforesaid, 
dam  aforesaid,  so  that  it  is  wo 
the  ditch  aforesaid,  cutting  slxh 
said,  so  as  to  destroy  the  vegetj 
the  trees  thereon. 
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"And  plaintiff  further  avers,  liiat  said  defendants,  by 
their  acts  aforesaid,  have  injured  and  destroyed  said  spring, 
and  have  render^  the  same  ^itirely  worthless  and  useless 
to  plaintiff, 

"Plaintiff  charges  that  the  acts  of  defendants  are  unlaw- 
ful, and  if  they  are  permitted  to  continue  their  acts  afore- 
said, great  and  irreparable  injury  will  be  done  him.  That 
they  have  already  by  their  acts  aforesaid,  done  him  injury 
and  damage  in  the  sum  of  one  hundred  and  fifty  dollars. 

"  Plaintiff  further  charges,  according  to  his  information 
and  belief,  that  said  defendants  have  no  property  or  visible 
means  from  which  an  execution  could  be  satisfied  in  case  of 
the  rendition  of  a  judgment  against  them  in  favor  of  plain- 
tiff for  the  injuries  done  and  threatened  aforesaid. 

"Wherefore,  plaintiff  sues  and  prays  judgment  for  said 
sum  of  one  hundred  and  fifty  dollars  damages,  and  costs  of 
suit  And  he  further  prays  that  a  temporary  injunction  be 
issued  against  the  defendants,  enjoining  them  from  in  any 
manner  flowing  water  upon  said  land  and  premises,  or  any 
part  thereof,  and  that  upon  final  hearing  said  injunction  be 
made  perpetual" 

The  answer  traversed  so  much  of  the  averments  of  the 
complaint  as  alleged  the  extent  and  irreparable  nature  of  the 
mjuries  complained  of,  and  the  existence  of  said  spring;  set 
up  that  defendants  were  miners,  and  owned  mines  of  the 
value  of  one  thousand  dollars,  situated  at  the  points  on  the 
ravine  and  hillside  described  in  complaint;  that  said  mines 
could  only  be  worked  by  them  in  the  manner  complained 
of;  that  their  said  mines  and  their  claim  thereto  were  older 
than  the  said  possessions  and  improvements  of  plaintiff;  that 
the  said  possessions  of  plaintiff  and  their  said  mine  were  both 
part  and  parcel  of  the  public  mineral  land  of  the  United 
States,  and  that  they  were,  and  during  all  the  tim6  of  the 
said  alleged  injuries  had  been,  citizens  of  the  United  States. 

The  trial  was  before  the  Court  without  a  jury.    The  evi- 
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deEQcei  although  on  some  pomti^ 
to  prove  the  allegations  of  th^ 
sicms  of  both  parties  were  on  ^ 
StateBy  and  diat  defendants  i 
States;  but  that  defendants  oa| 
tions  in  the  usual  mode,  and  in| 
the  injuries  sustained  by  plaii 
not  from  malicious  or  evil  int^ 
The  Court  below  rendered  }\ 
plaintiff  appealed  fronir  said  ju 
denying  a  new  trial,  made  by  \ 
laid  judgment  was  i^gainst  the  < 

8.  &  Oeo.  E.  WiOiams,  for  A 

J.  O.  McOallum,  and  F.  A.  I 

By  the  Courts  Sandmbbof,  J 

The  Judge  below  made  no  i 
dusions  of  law,  and  it  is  there: 
from  the  record  what  he  consic 
be,  except  by  inference  from  tl 
a  new  trial  If,  as  they  would 
considered  as  a  matter  of  f  ajct  ^ 
and  improvements  were  establi 
any  right  to  mine  in  the  ravine 
that  the  premises  of  the  plaint 
the  water  turned  into  the  ravin 
by  them  in  mining,  yet  as  mai 
is  so  far  paramount  to  the  righ 
the  possessor  of  the  former  ma;; 
withstanding  it  may  be  the  old 
eonvenient  for  his  purpose  to  < 
the  ri^t  of  the  plaintiff  to  in. 
1800  was  older  than  the  right  < 
the  ravine  above^  and  their  cIs 
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and  tailings  through  the  plaintiff's  premises^  does  not  seem 
to  admit  of  doubt  The  evidence  seems  to  be  very  clear 
upon  that  point.  The  defendants  only  date  their  right  to 
naine  as  far  back  as  1865,  while  the  deed  of  the  plaintiff 
under  which  he  entered  bears  date  in  1863.  True,  it  was 
shown  that  mining  had  been  carried  on  by  various  parties  at 
different  times  prior  to  1865,  or  even  1863,  but  the  defend- 
ants in  no  way  connected  themselves  with  those  parties,  and 
cannot  therefore  date  their  right  back  of  their  own  entry. 
The  right  of  the  defendants  to  mine  in  the  ravine  above  the 
plaintiff's  premises  must  be  exercised  in  such  a  manner  as 
not  to  damage  the  prior  right  of  the  plaintiff  to  inhabit  and 
cultivate  his  premises.  So,  if  the  plaintiff's  dam  across  the 
ravine  antedates  the  mining  right  of  the  defendants,  the 
latter  must  pay  it  the  same  respect,  for  it  is  appurtenant  to 
the  plaintiff's  premises.  So  of  the  spring,  if  spring  there 
was;  but  damages  for  the  destruction  of  the  spring  would 
depend  very  much  upon  the  question  whether  there  is  other 
water  sufficient  for  domestic  purposes  equally  convenient 
and  pure. 

Order  denying  a  new  trial  reversed  and  new  trial  granted. 


CARMEN  A.  DE  MoKINLEY  et  al.  v.  DANIEL  TUT^ 
TLE,  QAUDALUPE  CASTKO,  SIMEON  CASTRO, 
JOAQUIN  CASTRO,  ato  Eiftt  Othebs. 

IIODB     OF    APPT^ICATXON     TO     SET    A8XDB     JODOMINT. AH     application     tO     Wt 

aside  a  Judijment.  where  the  moving  party  hag  been  represented  by  an 
attorney  at  th^  trial  which  resulted  In  the  rendition  of  said  jadpnent, 
Should  be  by  motion  for  a  new  trial  under  section  otke  hundred  and 
ninety-five  of  the  Practice  Act;  but  where  the  application  ^was  founded  on 
the  facta,  to  wit:  that  the  moving  party  had  not  been  present  at  the 
trial,  neither  In  person  nor  by  attorney,  that  he  had  no  notice  of  said 
lodgment  until  the  lapse  of  the  t«m  at  which  It  was  rentl^red.  and  had  a 
meritorious  defense :  held,  that  It  was  properly  made  under  the  proTlslons 
of  section  sixty-eight  of  the  Practice  Act  and  waa  properly  granted. 
Sbttinq  Asms  .TTTDOMBirr. —  Where  li.,  who  was  a  regularly  licensed  attor- 
ney* had  appeared  for  certain  three  of  the  defendant!  to  «s  action,  penA- 
ins  In  the  District  Courts  (there  being  oyer  fifty  defouoanti  ta  ^1*)  ^^ 
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flltaiS  for  and  In  the  name  of  nld  d 
plaintiffs'  complaint,  and  serrlng  copy  | 
afterwards  had  appeared  and  taken  | 
te  fact,  not  as  attorney  for  lald  thrJ 
heen  emploTed  to  pat  In  said  donnrrea 
neys  any  notice,  nor  had  thejr  otheni 
limitation  of  his  said  employment  and  I 
elear  prima  fade  ease  of  appearance  d 
at  said  trial,  and  woold,  la  ease  of  d 
rendered  thereat,  be  held  ooncluilTe  oJ 
an  a  motion  to  set  aside  said  Jadgmj 
■setlon  Btacty-elght  of  the  Praetlee  Aet; 
motion,  to  show  the  tnie  fiiets  hy  anyi 
DC. —  Form  of  Oaniau — The  effect  of  4 
rendered  for  plaintiffs  and  against  oyei 
general  in  Its  terma,  hat  was  made  01 
which  faet,  as  a  predicate,  was  slso  r 
Jndgment  as  to  the  remaining  dsf endai 


Appxal  from  the  District  Coir 
Santa  0ru2  Ooiuity. 

Plaintiffs  brought  suit,  in  the  I 
Gounty,  against  Guadalupe  Castr 
CastrOy  and  fifty  other  defendant 
defendants  named  were  regularly 
Julius  Lee,  Esq.,  who  had  been 
and  limited  purpose,  filed  a  d 
complaint.  This  demurrer  bein 
answer  was  filed  in  behalf  of  one 
W.  H.  L,  Barnes,  Esq.,  who,  at  1 
lapse  of  the  term  of  Court  at  wh 
named  was  rendered,  was  mistak 
by  said  three  defendants  to  ha 
represent  them  in  all  things  as  tl 
but  who,  in  fact,  was  not  employ 
posed  accommodation  to  another 
to  have  been  so  employed,  filed 

At  the  trial  of  said  cause,  at  w! 
diivers  attorneys  appeared  for  diffi 
fif  I7,  and  one,  the  said  Julius  L 
but  not  for  said  three  defendant 
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pkintiffs'  attorneys,  not  having  had  any  notice  from  said 
Lee  Of  olhenvise  of  the  said  special  and  limited  purpose  of 
his  retainer^  supposed  him  and  said  Barnes  to  be  acting  as 
the  attorneys  of  said,  three  defendants,  and  after  judgment 
rendered  gave  said  Barnes  notice  thereof  accordingly,  by 
leaving  written  notice  at  his  oflSoe,  which  Barnes  never  saw 
or  had  actual  notice  of.  The  Court  rendered  judgment 
against  all  of  said  defendants,  of  which  said  three  defendants 
received  no  noftice  and  had  no  knowledge,  until  after  the 
lapse  of  the  term  of  Court  at  which  the  judgment  was  ren- 
dered, when,  by  their  attorney,  W.  W.  Crane,  Jr.,  Esq., 
they  moved,  under  the  provisions  of  section  sixty-eight  of 
the  Practice  Act,  to  set  aside  said  judgment,  predicating 
said  application  upon  the  foregoing  facts,  together  with  the 
sworn  allegation  of  having  a  meritorious  defense  to  said 
action.  These  facts  were  set  forth  in  divers  affidavits,  on 
which  said  motion  was  made,  and  resisted*  The  Court  below 
granted  the  order  following,  to  wit: 


**  Cabmen  A-  Da  MoKiisri-ET  et  dL 

if. 
Dajshml  Tuttxji  et  oL 


} 


"  The  order  to  show  cause  why  the  judgment  entered  in 
this  action  against  the  defendants  Guadalupe  Castro,  Simeon 
Castro,  and  Joaquin  Castro,  should  not  be  vacated  and  set 
aside,  having  been  submitted  upon  the  affidavits  of  W.  H.  L. 
Barnes,  Guadalupe  Castro,  and  W.  H.  Patterson  and  Joseph 
Phelan.  And  it  appearing  to  me  from  the  said  affidavits 
that  the  said  defendants  have  a  meritorious  defense  to  the 
action;  and  that  the  trial  was  had,  and  judgment  taken 
against  them  in  their  absence,  and  the  absence  of  the  said 
W.  H.  L.  Barnes,  their  attorney;  and  that  this  absence  \^as 
caused  by  a  mutual  and  honest  mistake  on  the  part  of  both 
of  them  as  to  the  retainer  of  the  said  Barnes  as  attorney  for 
them  in  the  action ;  and  that  neither  of  them  knew  of  the 
trial  of  the  action  6r  the  rendition  of  judgment  therein  until 
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after  the  adjournment  of  the  term 
trial  was  had,  and  the  judgment  a^ 
dered.  Therefore  it  ia  ordered  ths 
set  aside  and  vacated  upon  the  pa; 
ney,  of  all  the  costs  taxed  in  H 
defendants  within  five  days  after  i 
defendants  or  their  attorney,  W.  V\ 
the  further  condition  that  tiie  def ei 
the  cause  at  the  next  term  of  tl 
County. 

""  Dated  March  26th,  1867. 

"  S.  B.  : 

Plaintiffs  excepted  to  the  gran 
appealed  theref rom,  upon  a  settled  i 
facts,  to  this  Court 

The  other  facts  are  stated  in  the  i 
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Patterson,  WaJlaee  S  Stow,  for 

That,  under  the  circumstances  d 
respondents  must  be  deemed  to  ha 
at  the  trial,  and  hence  were  not  es 
cedure  under  the  sixty^ighth  sect: 
for  the  purpose  of  vacating  the  jud 
were  remitted  to  their  remedy  unc 
one  hundred  and  ninety-fifth  sectioi 
could  not  proceed  under  the  sixty^ 
in  this  case,  the  record  showed: 
attorney  of  record ;  second,  it  was  ] 
ney  appeared  in  the  action  withoul 
not  appear  that  the  attorney  had  bee 
and,  fourth,  it  did  not  appear  thai 
vent;  and  cited  Board  of  Commiss'^ 
140. 

They  further  argued,  that  the  ac 
tory  notice  of  rendition  of  judgmei 
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attorney  of  record,  is,  as  matter  of  law,  conclusive  tliat  the 
client  had  notica 

They  further  argued,  the  order  api)ealed  from  in  effect 
set  aside  the  entire  judgment  against  all  the  defendants  to 
the  action,  and  hence  was  erroneous. 

W.  W,  Crane,  Jr.,  for  Respondents,  argued: 

That  the  order  appealed  from  waB  within  the  clear  dis- 
jretionary  power  of  the  Court  below,  and  this  Court  will  not 
listurb  this  exercise  of  discretion,  unless  clearly  and  palpa- 
)ly  in  violation  of  the  plainest  dictates  of  law  and  justice ; 
md  cited  Roland  v.  Kreyerthagen,  18  Cal.  456 ;  Woodward 
7.  Backus,  20  Cal.  141 ;  and  Bailey  v.  Taaffe,  29  Cal.  424. 

He  further  ai^gued,  that  upon  the  facts  disclosed  in  the 
record,  it  clearly  appeared  that  respondents,  neither  in  per- 
son nor  by  attorney,  were  present  at  the  trial,  and  had  no 
ttOtice  of  the  rendition  of  the  judgment  against  them,  until 
ifter  the  lapse  of  the  term  at  which  it  was  rendered,  and 
ience  they  might  properly  resort  to  tho  remedies  provided 
in  the  sixty-eighth  section  of  the  Practice  Act;  that^  indeed, 
hey  would  otherwise  have  been  remjediless. 

By  the  Court,  Saitokeson,  J.: 

If  we  assume,  as  claimed  by  counsel  for*  appellants,  that 
Lee  attended  the  trial  as  attorney  for  the  respondents  and 
londncted  the  defense  on  their  behalf,  their  remedy  would 
mdoubtedly  have  been  by  motion  for  a  new  trial  under  sec- 
ion  one  hundred  and  ninety-five,  and  not  by  motion  for  relief 
Crom  the  judgment  under  section  sixty-eight;  but  to  so 
issume  is  to  assume' the  principal  point  in  controversy.  The 
respondents  claim  that  Aey  were  not  at  the  trial  in  person 
nor  by  oonnBel  through  a  mistake,  which  is  shown  and  ex- 
plained by  the  aflBdavits  by  which  they  supported  their 
motion.  If  this  be  so,  they  have  not  mistaken  their  remedy. 
The  Judge  wlio  presided  at  the  trial  found,  as  his  <irder 
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aettmg  aside  the  judgment  sh< 
taken  by  the  appellanta  in  the 
and  their  counseli  and  that  tl 
mutual  and  honest  mistake  bet 
of  the  latter,  and  we  think  this 
by  the  affidavits  presented  on 
but  that  it  is  not  contrary  to  th 
appellants  when  carefully  res 
stated  in  the  appellants'  affidavi 
and  participated  as  the  attom< 
language  used  in  his  affidavit  I 
Lee,  attorney  of  Guadalupe  C 
demurrer  on  behalf  of  sai 
present  in  Court  when  this  cas 
the  trial  thereof."  From  this  li 
Patterson  as  intending  to  state 
knowledge  that  Lee  was  present 
as  attorney  for  Guadalupe  Casi 
terms,  nor  do  we  consider  that ! 
should  be  so  construed.  Lee  h 
a  demurrer  on  behalf  of  Gu 
record  also  shows,  there  were  so 
or  all  of  whom  Lee  may  have 
pears  from  the  record.  Pattc] 
by  the  light  of  these  facts.  Sc 
stating  in  substance  precisely 
sumed  from  those  facts,  and 
£led  a  demurrer  on  behalf  of 
sumption  would  be  that  he 
purposes  of  Ihe  trial.  His  sul 
ticipation  in  the  trial,  unezpL 
have  been,  in  part  at  least,  in  o 
This  made  a  prima  facie  case  £ 
as  we  consider,  that  Pattarsoi 
davit. 

This  prima  facie  case  is,  ho^ 
by  the  other  side^  who  show^ 


OplBkm  it  «te  OMttM^aAitf«noa»  J. 

Mr«  Lee^jB  xetaiiier  went  no  ixutkerthan  the  filiikgofvtMe'digi' 
murrer,  which  was  put  in  «olely  lor  ik^f  pttrpOM  of  |iv<QP6ttl^ 
ing  a  default  being  taken,  and  that  he  wa&inot'otify-BMt^ de- 
tained to  appear  at  the  trial  on  the  part  of  the  respondents, 
but  that  he  did  not  so  appear. 

While  it  is  not  expressly  so  stated,  yet  it  is  at  least  as- 
sumed on  the  part  of  the  appellants,  that  Lee  not  having 
given  them  any  notice  of  the  limited  character  of  his  de- 
tainer they  had  a  right  to  oonsider  him  as  having  a  full 
retainer,  and  that  the  respondentB  must  be  aonsideml  as 
conclusively  bound  by  what  appeared  to  api)ellaiits  to  be  the 
case;  or,  in  other  words,  that  the  respondents  caxmot  be  al- 
lowed to  contradict  the  record.  Such  would  doubtless  be 
the  result  if  the  question  had  arisen  collaterally,  but  not  so 
in  a  direct  proc^ding  in  the  same  acfcioixi  to  set  aaide  the 
judgment  under  section  sixty-eight  In  such  a  case  the  par- 
ties are  not  ooaacluded  by  the  record  in  any  respect;  on  the 
contrary  they  are  allowed  to  show  the  true  facts  by  any  com- 
petent evidence* 

The  order  of  the  Court  does  not  set  aside  the  judgment 
against  all  of  the  d^endants,  as  claimed  by  counsel  for  ap* 
pellanta,  The  effect  of  the  order,  though  general  in  its  terms 
at  the  dose,  is  to  be  ascertained  by  a  reference  to  the  motioa  * 
upon  which  it  was  mttde  and  which  is  recited  at  the  com- 
mencement The  motion  was  made  on  behalf  of  Guadalupe, 
Simeon  and  Joaquin  Castro  only>  as  is  there  recited,  land 
the  subsequent  language  niust  be  read  as  granting  relief  to 
them  aaxd.  them  only. 

On  the  question  of  mutual  mistake  between  Castro  and 
Bamea  in  relation  to  the  retainer  of  the  latter  there  is  no 
confliet  of  evidence.  The  mistake  fully  explains  the  absenes 
of  Barnes  or  other  counsel,  and  clearly  entitles  the  CastroB 
to  relief  under  the  sixty-eighth  section.  The  affidavit  ol 
Guadalupe  Castro  shows  that  in  retaining  Bars^»  as  he  sup* 
posed,  he  was  acting  also  on  behalf  of  Simeon  and  Joaquin, 
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and  heooe  there  waa  no  error  in 
«g  ggua^  them  as  well  aa  Ghiada 
Order  affirmecL 
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*Bouni''  nr  BTAtvrcmi  Danzixnoif  or 
itatoto  of  1868p  (StatatM,  p.  206,)  di 
WMd  ^'hoQM"  WM  mad*  to  Include 
««U«,  sDd  •  root  tcgardiev  «C  tbe  fael 
«T«r  hETO  beau  tnbablted  bj  memben 

Idbm. —  The  laid  amendment  of  the  atat 
words  "anj  honaa^  room,  apartment,  < 
kooM^  or  any  other  home  whaterer/' 
(Stats,  p.  289,  Sec  68,)  was  not  made 
prerioas  deflnltton,  but  to  exclude  the 
oeeupM  room  or  apartment  of  a  dwell 
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Apphai*  from  the  County  Court 

The  defendant  moved  for  a  n< 

ef  motion,  among  others,  assignee 

refusing  certain  instructions  to  1 

quested  on  his  behalf,  and  to  whi< 

'  duly  excepted. 

The  instructions  refused  were  as 

^The  breaking  and  entering, 
must  be  into  a  house,  room,  apai 
tent,  vessel,  or  water  craft,  usually 
as  a  sleeping  place  or  residence  of 
some  person  dwelli^,  or  persons  dwe 
find  ]^m  the  evidence,  that  the 
defendant  is  charged  with  having  f 
toy  time  used  as  a  sleeping  place 
beings,  or  wherein  some  persons  d^ 
lie  in,  and- they  also  find  that  defc 
with  intent  to  commit  grand  or  pel 
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ley  will  find  the  defendant  gailtjr  as  charged  in  the  indict- 
lent.  If  they  do  not  so  find  f lom  the  evidence  thej  Trill 
squit  the  defendant" 

The  motion  for  a  new  trial  was  denied  and  defendant 
ppealed  from  the  judgment  and  from  the  order  of  the  Court 
slow  denying  said  motion. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

J.  W.  Croffroih,  and  D.  B.  Alexander,  for  Appellant, 
rgued: 

That  the  Court  helow  erred  in  refusing  to  give  the  instruc- 
ons  requested  by  defendants;  and  cited  Hittell's  Laws, 
.rt.  1,458;  1  Euss.  on  Or.  785;  2  Arch.  Cr.  L.  263;  Oh. 
r.  L.  564,  858;  1  Hawk.  Pleas  of  the  Crown,  289,  Sec  17 : 

Inst.  64;  Bouv.  L.  D.  675. 

That  in  burglary  there  must  be  an  entry  into  a  dwelling 
>use,  or  a  building  in  which  some  person  lies  or  dwells; 
id  rated  18  Iredell,  244;  8  Rawle,  207;  2  Jtfet  408;  8 
umph.  878. 

That  up<m  the  facts  disclosed,  the  defendant  was  at  most 
lable  for  petit  larceny  only. 

J.  a.  MeCnUough,  Attomev-Oenerdl,  tot  the  People, 
Bfned : 

Tliat  at  common  law,  burglary  might  be  committed  in  a 
ilduig  not  used  as  a  residence;  and  cited  2  Whart  Cr.  L.', 
T  :'^.:  ^'^^^  '■  ^«*  ^-  Claybum,  1  Br.  Cr.  Gas.,  R.  &  E., 
5;  1  Bisb.  Or.  L.,  Sees.  165,  170. 

That  the  word  "house,"  as  used  in  our  statutes,  includes 
re  aian  a  dwelling  place;  and  cited  1  Bish.  Cr.  L.,  Sec. 
\ ;  Rogen  y.  Smith.  4  Barr,  101. 

rhat  our  statute  might,  send  in  fact  does,  give  to  the  word 
ouse  a  diflferent  meaning  from  that  which  obtained  at 
imon  law;  and  cited  Com.  v.  Rvssell  16  Pick.  iBi .  gtaJta 
?a»Mfy,  8  Ired.,  (Law.)  678;  Chapmmv.  Com.,  eVhar. 
:  1  »«*.Or.'L;,  Sees.- IM,  178;  1  Hittell,  Aptg  l-,458 
note  6,  1,667-69  and  note  a.  p.  240;  PeoyU  v.  jivrray. 
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By  the  Couit^  SAin>BBsoiT,  < 

The  defendant  was  indictedi 
at  the  trial  was  convicted.     Ij 
wa^  committed  by  breaking  ai 
of  the  prosecutor,  in  the  ni( 
certain  domestic  fowls,  proper 
there  being;  that  the  diicken 
feet  long  and  ten  feet  high,  aa 
a  portion  of  the  prosecutor's 
roof  and  a  part  of  the  bam 
feet  by  twenty-seven  feet  and 
from  the  prosecutor's  dwellin 
ing  passage  way,  but  within 
The  only  question  made  is  m 
tute  the  offense  of  burglary  a< 
State. 

It  is  by  no  means  dear  tha 
laty  at  common  law.  The 
Lord  Hale,  includes  the  pri 
dairy  houses,  if  they  are  ps 
they  are  not  under  the  same  i 
(1  Hale  P.  C.  658.)  And  w 
one  of  these  outbuildings  tl 
offense  as  done  in  the  mansio 
A  separate  building  within 
dwelling  house  is  to  be  regai 
ably  near  to  it  and  occupi 
though,  according  to  the  £ng 
totally  different  purpose  —  ai 
or  store.  (Bex  v.  Lithgo,  Ru 
Rus&  &  By.  334.)  There  ai 
contrary  doctrine,  and  Irmit 
ing  actually  inhabited,  to  the 
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irithin  the  same  indosTire.  The  whole  subject  will  be  found 
daborately  dlBoussed  by  Mr.  Bishop  in  his  work  on  criminal 
[aw.  (1  Bish.  Grim.  Law^  Sec*  164,  et  sequens.)  In  England 
md  many  of  the  United  States  the  dispute  has  l>eeai  settled 
3y  statutory  definitions  of  the  term  '^  dwelling  h<>ixBe.'' 

^he  first  definition  of  the  offense  found  in    onr  statute 
1850,  p.  235,  Sec  68)  abolishes  all  the  nice  distinctions  of 
he  common  law  by  the  usje  of  this  language:  ^^Anjr  dwell- 
ng  house^  or  any  other  house  whatever,  or  tent,  or  vessel  or 
ther  water  craft  '* —  language  broad  enough  to  include  bulld- 
ogs of  any  kind  and  used  for  any  purpose.      The  statute 
(ras  amended  in  1858  (Statutes^  p«  206)  so  as  to  include  the 
ase  of  an  intent  to  commit  petit  larceny  which  it  did  not 
previously  do.    {People  v.  Murray,  8  CaL  619,)    In  making 
he  amendment  ihe  words  ^'  any  house,  room,  apartment  or 
enement"  were  substituted  for  the  words  "any  dwelling 
louse,  or  any  other  house  whatever."    The  change  was  not 
nade  for  the  purpose  of  narrowing  the  previous  definition, 
but  with  the  intent  to  leave  it  as  broad  as  at  first  and  to  meet 
the  doctrine  advanced  by  some  of  the  cases,  that    an  entry 
into  an  unoccupied  room  or  apartment  of  a  dwelling  house 
was  not  a  burglary.      Hence  the  word  "  dwelling  *'  was 
omitted,  and  the  words  "room,  apartment  or  tenement" 
added.    While  the  language  of  the  statute  might  have  been 
made  more  definite  and  certain  by  employing  words  in  com- 
mon use,  it  could  not  well  be  made  more  comprehensive, 
md  we  think  that  the  absence  of  more  particular  terms  of 
lescription  indicates  an  intention,  on  the  part  of  the  Legis- 
ature,  to  include    every  kind    of  buildings  or  structures 
*  housed  in  "  or  roofed,  regardless  of  the  fact  whether  they 
ire  at  the  time,  or  ever  have  been,  inhabited  by  members  of 
he  human  family.     A  house,  in  the  sense  of  the  statute,  is 
my  structure  whioh  has  walla  on  f  U  ndes  and  is  covered  by 
i  roof. 

Judgment  affirmedi 
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BlADTKBTIBSMKNT     FOR     BiDS     TO     MAI 

FltANCisco. —  Under  the  itatnlesiJ 
FranctMo,  the  Beard  of  BaperrlMd^ 
bids  where  a  contractor  haa  failed  i 
Ing  the  steps  necessary  to  obtain  H 

BntEET     ASSBSSMBKTS  —  IMTIUST. —  %( 

do  not  draw  Interest. 
Ikterbst  on  Judgment  fob  Stjuot  A 
for  street  assessments  In  Ban  Fra^ 
of  Its  rendition. 

i 

Appeal  from  the  District  O 
trict,  City  and  County  of  San  ] 

This  was  an  action  to  recovei 
end  twenty-eight  dollars  and  se* 
ment  in  the  City  of  San  Franci 
defendant's  property  as  security 

The  complaint  alleged  a  con 
ments  of  the  laws  regulating  tl 
that  city^  and  that  after  the  co 
first  contractor  failed  to  perf oi 
Board  of  Supervisors  immedic 
the  statutory  steps  to  acquire 
readvertised  for  bids,  under  t 
taken  by  plaintiff.  The  compL 
said  assessment  from  the  time 
prayed  that  the  judgment,  to 
should  bear  said  interest  from 

The  defendant  demurred  to 
that  the  facts  therein  stated  < 
action,  which  was  overruled,  a 
defendant  thai  answered  over. 

On  the  trial,  plaintiff  had 
prayer  of  his  complaint      A 
made,  on  the  grounds  that  tl 
said  demurrer,  because  it  did 
complaint  that  the  Board  of  S 
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jnrisdietiim  to  ocmtraiet  ^th  plaintiff — imdeir  which  contract 
plaintiff  roooveied  said  judgment;  second^  tbat  the  Oonrt 
erred  in  rendering  judgment  for  interest  on  said  street  as- 
sessment from  the  time  the  sa^je  became  diie;  and,  third, 
the  Court.  er?ed  in  rendering  judgmcmt  allowing  interest  on 
plaintiff's  said  judgment  The  motion  was  denied  by  the 
Court,  and  defendant  appealed  from  said  judgment  and  from 
the  order  denying  said  motioii. 

EaigJU  dc  Temple,  tor  Appellant. 

0.  H.  Parker,  for  Respondent 

By  the  Courts  SAm>BB80N,  J«: 

The  only  points  involved  in  this  case  relate,  first,  to  the 
power  of  the  Board  of  Supervisors  of  the  City  and_County 
of  San  Francisco,  under  the  statutes  in  relation  to  street 
improvements,  to  readvertise  for  bids  for  street  work  where 
a  contractor  bas  f afled  to  perform  the  work,  without  repeat- 
ing the  steps  necessary  to  obtain  jurisdiction;  second,  to  the 
question  whether  street  assessments,  as  such,  draw  interest; 
and,  third,  whether  a  judgment  in  an  action  to  recover* 
street  assessment  draws  interest 

The  first  is  answered  in  the  affirmative  by  the  case  of 
Dcmgherty  v.  Foley,  33  Cal.  402. 

The  second  is  answered  in  the  n^ative  by  the  case  of 
EaskeU  v.  BaHlett  (see  post,  281.)  .      v    *i. 

The  third  and  last  is  answered  in  the  affirmative  by  toe 
first  section  of  the  statute  by  which  interest  is  regulated, 
which  expressly  provides  tbat ''  all  moneys  after  they  become 
due  ♦  *  *  on  any  judgment  recovered  before  any  Court 
in  this  State'*  shall  draw  interest,  and  also  by  the  case  of 
BurTce  v.  Carruthers,  31  Cal.  470,  where  the  point  is  directly 

decided.  ,  ...     , 

The  order  granting  a  new  trial,  in  accordance  with  the 
stipulation  of   counsel,  is  reversed  and  Ae  Court  below 
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directed  to  modify  ite  jadgment! 
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lUmW  OV  OCKKFinUIT  Btidsmg 
doemnentsry  erldence  offered  to  prov 
other  eridence^  flndi  the  fact  which 
the  party  Is  not  Injured  by  the  exdtulei 
potent 

Bbbqb  hot  iKJDsiouSd — A  Jndcme^ 
error  which  did  not  Injure  the  appellant 


Appsal  from  the  District  Court, 
City  and  County  of  San  Francises 

Hie  plaintifi  brought  this  actiot 
and  fif^-fourth  section  of  the  Pn 
to  a  part  of  what  was  called  ^'Sti 
City  and  County  of  San  Francisec 
in  his  answer,  alleged  prior  posses 
ing  down  into  the  year  1860,  and 
to  the  extent  of  being  restored  to  tl 
tiflF  recovered  judgment  in  the  Cou 
ant  Wood  appealed. 

The  other  facts  are  stated  in  th< 

Joseph  M.  Wood,  in  pro  per.,  f  o 

The.  record  of  the  possessory  cla 
have  been  admitted  in  evidence, 
the  finding  of  abandonment,  and  a; 
of  appellant's  possession,  and  of  b 
session.  The  act  was  solemn  in 
to  the  world.  The  rule  which  pr 
intention  admits  proof  of  any  act  ^ 
intention.    The  act  proved,  the  h 
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This  act  manifested  dearly  an  intention  to  hold  on,  and  not 
to  relinquish,  and  as  such  should  have  been  admitted.  On 
the  other  hand,  it  explained  the  possession,  declared  its 
extent  and  purpose,  the  nature  of  the  claim,  and  to  whom  it 
inhered.  To  an  analogous  point,  see  Ellis  v.  James,  10  Cal. 
456. 

In  the  case  of  Eeane  v.  Oannovtm,  31  CaL  808,  Mr.  Chief 
Justice  Field  observed:  "The  charge  to  the  jury  on  the 
subject  of  abandonment  was  correct.  The  charge  was,  that 
the  question  of  abandonment  was  one  of  intention,  of  which 
the  jury  was  to  judge  exduaively,  and  that  in  order  to  do 
8o,  they  must  take  into  consideration  all  the  facts  and  cir- 
eomstances  before  them.  The  question  was  correctly  stated ; 
it  was  plainly  one  of  intention,  to  be  gathered  from  the 
facts."  {8i.  John  v.  Eidd,  26  CaL  272 ;  Biehardson  v.  Mc- 
NuUy,  24  Cal  889.) 

Samuel  L.  Cutter,  Jr.,  for  Respondent 

The  intention  oi  Wood  has  nothing  to  do  with  the  law  in 
the  case.  The  intention  of  a  settler,  without  action  on  his 
part,  amounts  to  nothing.  He  rav^  fence,  dig,  cultivate, 
adorn,  pasture,  or  protect  his  land.  ^  other  words,  he  must 
occupy  and  possess  the  land  ixi  the  1^;&1  senae. 

By  the  Court,  Rhodes,  J"^  . 

The  findings  show  that  ia  1851,  Willard  was  in  the  pos- 
session and  occupation  of  the  premiaes  in  controversy;  that 
by  various  mesne  conveyances  the  plaintiff  became  the  owner 
of  all  the  right,  title  and  iuterest  of  Willard,  and  had  pos- 
session of  the  premises  at  the  commencement  of  the  action; 
that  the  several  grantees  of  Willard's  interest  successively 
entered  uxxm  and  oontinuonsly  occupied,  possessed  and 
enjoyed  the  premises,  and  that  such  possession  was  fre- 
quently  interrupted  hy  intruders,  but  was  soooessfully  main* 
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tained.  It  is  also  f oimd  "  that  the 
1853,  built  a  house  upon  that  part 
of  and  outside  of  the  land  deecril 
lived  there  about  a  month,  and  tl 
be  the  o^wner  and  in  possession  of 
berry  Island,  and  entered  upon  tha 
sion  of  Willard ;  that  in  the  same  ;j 
his  tenants  abandoned  the  possess 
and  have  not  since  been  in  posses 
that  said  Wood  so  entered  on  that 
included  in- this  complaint,  withoi 
the  will  of  said  Willard.*' 

Ko  complaint  is  made  of  the  fi 
from  the  appellant's  brief  in  repl 
the  Court  erred  in  excluding  the 
claim"  made  .by  Wood  on  the  291 
the  Possessory  Act  of  this  State  of 
offered  "to  show  the  intention  o: 
appropriate  the  land  therein  descri 
time  of  the  entry."  The  finding 
that  the  intention  of  Wood  was 
desired  to  prove  by  the  introduct: 
not  injured  by  its  exclusion,  admit 
evidence  of  the  fact  tor  which  it 

As  to  the  point  that  the  propose 
bearing  on  the  question  of  Wo< 
premises,  it  need  only  be  said  tl 
which  he  entered  is  competent  e\ 
alleged  abandonment,  he  has  the  b( 
possible  form,  in  the  finding,  thai 
be  the  owner  "  of  the  premises. 

Judgment  as  to  the  defendant 
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GEORGE  E.  MEKRILL  v.  A.  L.  OHAPMAN. 

Findings  in  Ejectment. —  If,  la  ejectment,  both  parties  claim  title  de- 
rlTcd  from  the  common  source*  through  different  chains,  and  the  cause 
is  tried  by  the  Court,  which  finds  the  facts  upon  which  plaintiff  claims 
title,  and  that  title  Is  in  plaintiff,  but  does  not  find  any  otf  the  facte 
respecting  defendant's  claim  of  title,  the  presumpUon  from  the  findings 
Is.  that  the  defendant  had  no  title. 

ExcErTiON  TO  Findings  of  Fact. —  If  the  Court,  in  Its  flndlkiss  of  fact,  fiills 
to  find  on  an  issue  made  In  the  pleadings,  this  defect  cannot  be  taken 
advantage  of  on  appeal,  except  the  flndtaigs  In  the  Court  below  are 
excepted  to  as  defectiye. 

fiKDiKQS  OF  Fact  in  Bj«ctmbnt.— Ib  ejectment,  when  title  Is  found  In 
one  party,  the  Court  Is  not  required  to  tod  the  facts  constituting  the 
other  parties'  claim  of  title,  but  If  counsel  request  It  the  better  practice 
would  be  to  make  such  toding. 

VThbn  Title  by  Mexican  Qbant  Taxbs  Bffbct. —  A  title  Spending  upon 
the  confirmation  and  survey  of  a  Mexican  grant,  takes  effect  by  relation 
at  the  date  of  filing  the  petition,  and  will  prevail  over  a  subsequent 
patent  issued  upon  a  purchase  from  the  United  States. 

Facts  in  Issue  not  Found.—  If  the  Court  does  not  find  upoa  a  fact  In  issue, 
and  the  evidence  is  not  set  out  in  the  transcript,  the  appellate  Court 
will  not  undertake  to  say  that  It  was  proven.  Evidence  tending  to 
prove  a  fact  does  not  necessarily  amount  to  proof  of  the  fact 

Appbai*  from  the  District  Court,  Sevenib  Judioial  Dia- 
trict,  Solano  Coimty. 

The  defendant  appealed  from  the  judgment  and  from  an 
order  denying  a  new  triaL 

The  other  facts  are  stated  in  the  opinion  of  the  Cteurt 

H.  E.  Hartley^  for  Appellant 

E.  W.  McKinstrey,  for  Respondent 

Bj  the  Court,  Rhodes,  J.: 

A  brief  statement  of  the  facts  and  some  of  the  proceedings 
in  the  cause  will  materially  aid  in  disposing  of  this  appeal. 
The  plaintiff  claimed  under  a  patent,  issued  in  1861  by  the 
United  States,  under  the  public  land  system.  The  defend- 
ant, through  his  lessor,  claims  title  under  a  Mexican  grant 
and  the  proceedings  in  the  national  tribunals  for  its  con- 
fLrmation,  the  last  step  in  which  was  the  confirmation  of  the 
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survey  by  the  District  Court  1 
the  defendant  was  in  possession 
and  found  the  value  of  one  thir( 
the  premises.  The  only  fact  sett 
"  That  plaintiff  deraigns  title  un( 
States  Gfovernment  issued  to  N 
holds  as  tenant  in  common  with 
firm  of  De  Witt,  Kittle  &  Co." 

1^0  fact  was  stated  in  the  fin 
ant's  claim  of  title.  Under  the  r 
by  this  Court  in  construing  the  sj 
p.  589,)  and  section  one  hmidre( 
Act,  as  amended  in  1866,  it  will 
found  the  title  to  the  premises  i 
was  entitled  to  the  possession,  (i 
426 ;  Sears  v.  Dixon,  33  Cal.  32 
the  written  findings  are,  undoul 
dence,  it  would  be  useless  for  tl 
for  a  new  trial^  to  state  as  the 
such  findings  were  contrary  to  t 
operation  of  section  one  hundrec 
Act,  he  is  driven  to  the  necessi 
findings.  This,  we  must  hold, 
several  of  the  specifications  unde 
the  evidence  is  insufficient  to  ju 
sion,"  point  to  findings  that  wei 
The  defendant,  as  is  suggeste 
might  have  excepted  to  the  findi 
not  compelled  to  that  course^ 

Had  the  request  been  made  f 
facts,  upon  which  the  defendant 
Court  would  have  complied.  •; 
better  practice  in  actions  of  e; 
claim  through  different  chains  o 
in  one  party,  the  Court  is  not  r< 
sti  til  ting  the  title  of  the  opposite 
tlio  same  title;  but,  as  such  a  fin 
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the  dedsioii  of  the  oaiiBe  on  appeal,  it  is  not  presumed  that 
the  Oourt  would  refuse^  wlien  requested. 

This  oase  affords  an  ilktstaratioii  of  the  oonvenience  of  tho 
praddoe  we  hare  indicated,  as  will  appear  in  the  diaeussioa 
of  the  only  rtt&aining  point  we  shall  notica     In  the  state- 
ments it  is  recited  that  the  defendant  '' offered  and  gave 
evidence^  tending  to  establish  that  the  land  in  this  suit  was 
included  in  the  eztador  boundaries  of  saidllancho  Tolenas; 
and  also  within  the  boundaries  of  the  survey  of  the  same  as 
confirmed  by  the  District  Oourt  for  the  ITorthern  District  of 
California."     The  positian  of  the  defendant,  and  to  which 
his  argument  is  mainly  devoted,  that  a  title,  depending  upon 
the  confirmation  and  survey  of  a  Mexican    grant,   and  a 
patent  issued  in  pursuance  thereof — the  con&rmed  survey^ 
now,  being  equivaleiit  to  a  patent — takes  effect  by  relation, 
at  the  date  of  the  filing  of  the  petition,  and  will  prevail  over 
a  subsequent  patent,  issued  upon  a  purchase  from  the  United 
Statee^  is  established  by  a  loi^  and  unbroken  series  of  deci* 
sions  in  this  Court     (Waterman  v.  BrrUth,  13'Cal.  878; 
Moore  v.  Wilkinson,  18  CaL  478;  Teschemdker  v»  Thomp- 
son, 18  Oal.  11 ;  Leese  v,  Ch/rh,  18  OaL  686 ;  Leese  v.  Glarlc, 
20  OaL  387;  Seale  v.  Ford,  29  Cal-  104.)     The  survey,  of 
course,  must  include  the  land  in  dispute.    That  was  a  fact  in 
issue  in  this  cause,  though  it  was  hot  expressly  found  either 
way.    The  plaintiff  insists  that  the  fact  was  not  proven.  The 
evidence  is  not  set  out  in  the  transcript,  and,  as  the  fact  was 
not  found,  we  cannot  undertake  to  say  that  it  was  proven. 
Evidence  tending  to  prove  the  matter  in  issue  would  un- 
doubtedly be  competent  evidence,  but  it  would  not  neces- 
sarily be  satisfactory  evidence.     If  not  satisfactory  evidence, 
it  did  not  amount  to  proof  of  the  fact.     The  presumption  is 
that  the  evidence  was  not  satisfactory,  for,  had  it  been,  the 
Court  would  have  found  the  fact,  or  haTe  found  generally  for 
the  defendant,  there  not  appearing  to  be  any  controversy 
about  the  sufficiency  of  the  evidence  to  establish  the  facts 
upon  which  the  defendant  relies  for  title  to  the  land  in- 
cluded in  the  survey.    Had  the  Court  been  requested  to  find- 
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as  to  this  fact,  the  defendant,  doubtleaB^  would  have  1 
up  the  evidenoe  had  the  finding  been  adverse  to  him,  or  had 
the  Gonrt  refused  to  find  the  fact  either  for  or  against  hk 

Aa  the  record  now  stands  we  cannot  say  that  the  Couil 
erred  in  not  finding  that  the  survey  included  the  Isnda  b 
oQotrov^tby. 

Judgment  affirmed. 

Keither  Mr.  Justice  Shattkb  nor  Mr.  Justioe  Saibb 
aov  expressed  an  opinion. 


JOHN  OUKREY  v.  HOBAOE  AliEN. 

LuiD  Hblo  IK  Tbust. —  Wben  oae  penon  fnmlshcfl  th»  consldertlioi  ti 
Imy  land,  whether  that  eonalderattoii  ta  money  or  other  property,  tM 
the  purchase  la  made  and  the  title  la  taken  In  the  name  of  aaotiicr,  tbi 
land  will  be  held  by  the  grantee  In  tmst  for  the  person  fumliUoi  tlu 
consideration  paid. 

Wnm  XH  CAsn  op  SHSun^a  Sals. —  The  Sheriff  was  about  to  sell  eertiJi 
real  estate  on  an  ezeentlon  In  faTor  of  C  A.,  at  C*s  reqaest,  ttttDdt^ 
the  sale  and  bid  off  the  property,  and  had  the  bid  credited  oa  tin 
ezecntlon,  but  took  the  certificate  of  purchase  In  his  own  name,  and  after 
wards  had  a  SherUTs  deed  made  to  him :  IMd^  that  A.  held  tiie  legal  tttl( 
In  trust  for  C 

LiiciTATioN  or  Action  ab  to  Tbust. —  If  a  trust  attaches  to  the  legtl  tltli 
acquired  through  a  Sheriff's  9ertfflcate  of  purchase  and  deed,  tbe  StitoU 
ef  Llmltatlona  does  not  commence  running  until  the  ezeeatloB  of  tb< 
SherllTs  deed,  and  expires  at  the  end  of  four  years  from  that  tioe. 

Limitation  or  Actions  in  Cabb  or  Fbaud. —  Where  relief  is  eoo^t  a 
the  ground  of  fraud*  the  Statute  of  Limitations  does  not  eoBUBena 
ninnlng  until  the  discovery  ef  the  fraud. 

AppsikL  from  the  District  Court,  Fif teenth  Judicial  Dis^ 
trict,  Coantj  of  Contra  Costa. 

On  the  24th  day  of  October,  1856,  the  plaintiff  recovered 
a  judgment  against  the  defendant  in  the  District  Court  of 
Contra  Costa  County,  for  three  hundred  dollars  and  costs 
On  the  26th  day  of  October,  1855,  an  execution  was  isflued 
on  the  judgment,  and  on  the  29th  day  of  November  follow- 
ing the  Sheriff  sold  a  tract  of  land  by  virtue  of  the  executioB, 
I  and  the  defendant  because  the  purchaser  and 
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certificate  of  pudiaBe.  No  redempticm  was  made  of  tihe 
premifles,  and  on  the  25tih  day  of  August,  1863,  tiie  Sheriff 
ezecnted  and  deliTered  to  Allen  a  deed  of  the  laixd.  On  the 
24th  day  of  Angoet,  1865,  this  action  was  eoxmnenoed  to 
have  a  trust  declared  and  to  compel  the  defendant  to  ooi^Tey 
to  the  plaintiff.  The  plaintiff  recovered  judgment  in  the 
Ck>urt  below,  and  the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Horace  AUen,  m  pro  per.,  for  Appellant* 

The  plaintiff's  allegations  that  the  defendant  expressly 
agreed  to  hold  the  premises  in  trust  for  the  plaintiff,  is  posi- 
tively denied  in  the  an8\ver;  and  the  plaintiff  was  dierefore 
put  to  hia  proof  by  ^written  evidence  such  as  is  required  by 
the  Statute  of  Frauds.  (Wood's  Digest,  Art  394;  Coles  y. 
Brown,  10  Paige,  535 ;  Browne  on  Statute  of  Frauds,  Sec 
511,'  and  the  numerous  cases  there  cited  in  Note  8.)  But 
the  plaintiff  did  not  prove  any  express  trust  or  agreement  by 
any  evidence,  either  written  or  verbal. 

There  was  no  trust  by  implication  of  law.  See  Loyd  ▼• 
SpiUeU,  2  Atk.  148,  as  to  the  clasflification  of  this  species  of 
trusts. 

In  no  case  will  the  grantee  be  deemed  trustee  (on  the 
ground  of  fraud)  if  he  use  no  fraud  or  deceit  in  obtaining 
the  legal  title.  And  when  a  trust  is  sought  to  be  enforced 
on  the  ground  of  fraud,  the  fraud  must  be  distinctly  alleged 
and  dearly  proved.  It  cannot  be  inferentially  stated  by 
alleg^g  a  parol  trust  agreement  and  a  refusal  to  execute  it 
(Lemon  v.  Whitley,  4  Buss.  Oh.  423 ;  MiUer  v.  Cotton,  6  Geo. 
841;  J2ob«on  v.  Barwell,  6  Geo.  689;  MeOolloeh  v.  Cowher,  5 
Watts  &  Serg.  427.)  But  it  is  not  pleaded  or  proved  that 
there  was  any  deceit  or  bad  faith  or  concealment  on  the  part 
of  the  defendant  in  obtaining  and  holding  the  l^al  title. 

A  trust  is  not  implied  simply  because  the  plaintiff  advanced 
tlie  purchase  price.  It  must  also  appear  that  the  defendant 
did  not.  become  indebted  for  so  much  money  advanced* 
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{Botsfard  t.  Burr,  2  John.  CRl,  marg.  page  413.)  The  mere 
advancemeat  of  the  purohase  monej  is  not  sofficieiit  to  raise 
A  reanltiBg  ferafit,  tmleaa  it  was  the  intention  of  the  parties 
that  it  Bhonld  be  so.  (WhiU  v.  Oarpefder,  2  Paige^  265; 
Eer^rson  y.  Hoke,  1  De^.  k  Batt  149.) 

8.  F.  Reynolds,  for  Bespondent 

When  the  defendant,  acting  as  the  agent  and  attorney  of 
the  plaintiff,  bid  off  the  premises,  and  took  the  certificate  of 
Bale  in  his  own  name,  then  he  held  that  certificate  as  the 
iruatee  of  the  plaintiff.  That  tmat  continned  nndispnted 
imtil  a[f ter  the  defendant  obtained  the  Sheriff's  deed,  as  it  has 
been  understood  by  both  parties,  and  it  was  found  by  the 
Oourt  It  was  one  of  those  constructive  trusts  Ti^ieh  are  not 
»icluded  in  the  Statute  of  Frauds,  but  which  may  be  proTen 
by  parol     (Jenkins  v.  Eldridge,  8  Story,  182,  184r-392.1 

It  is  not  necessary  that  the  person  claiming  the  benefit  of 
the  trust  should  make  actual  payment  of  the  price  in  money. 
If  he  is  credited  for  the  price  by  the  vendor,  it  is  sufficient; 
so  also  if  the  compromise  of  a  claim  of  his  against  the  Ten- 
dor  be  the  consideration  or  the  allowance  to  the  vendor  of 
an  old  debt.  All  these  are  sufficient  to  raise  a  trust  {Sweet 
V.  Jaeocks,  6  Paige,  855 ;  Buck  v.  Swazey,  35  Maine,  41 : 
Dwinel  V.  Magie,  36  Maine,  355.) 

If  the  defoidant  took  the  certificate  of  purchase  in  hL< 
name,  with  intent  to  take  the  deed  from  the  Sheriff,  in  order, 
after  such  deed,  to  claim  the  property  as  against  the  plaintiS 
and  in  fraud  of  his  rights,  and  to  hold  the  property  himself, 
then  that  was  a  fraud  on  the  part  of  the  defendant,  and  the 
rights  and  relief  of  the  plaintiff  could  not  be  affected  until 
that  fraud  was  discovered  by  the  plaintiff,  wliidi  was  not 
untU  after  the  defendant  had  received  the  deed  from  the 
Sheriff.  (Authorities  before  cited;  Hittell's  Digest,  Art 
4,359,  Sec.  17 ;  Pugh  v.  BeU,  1  J-  J.  Marsh.  401, 402;  Km 
V.  Bloodgood,  7  John&  Oh.  123, 123;  Boyd  v.  Bhmkmm,  ^ 
OaL46.) 
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Opinion  ol  ttie  Court  —  Rhodes,  J. 


By  the  Court,  Rhodss,  J.* 

The  Sheriff  was  about  to  sell  certain  real  estato  -under  an 
execution  issued  upon  a  judgment  in  favor  of   the  plaintiff, 
when  the  plaintiff  requested  the  defendant  to  attend  the  sale 
as  his  agent,  and  purchase  the  property,  (if  th.©  bids  did  not 
exceed  the  judgment,)  and  to  have  the  Sheriff  credit  the 
amount  of  the  bid  on  the  execution.    I'he  defendant  under- 
took the  business  and  bid  off  the  property,  and  the  amount 
of  the  bid  was  credited  on 'the  execution,  and  the  plaintiff 
paid  the  Sheriff^s  f eefj,     The  def ^nd^nt^  instead  of  pnrchasr 
ing  fhe  property  in  the  name  Qf  l^he  plaintiff,  pnrchased  it 
and  took  the  certificate  of  purchase  in  his  own  name,  and 
afterwards  the   SberiflPs  deed  was  also  executed  to  him. 
The  plaintiff  did  not  discover  that  the  purchase  had  been 
made  in  the  name  of  the  defendant  until  after  the  Sheriff's 
deed  was  executed.    He  then  demanded  of  the  defendant  a 
conveyance  of  the  property,  but  the  defendant  refused.    It 
cannot  be  doubted  for  a  moment  that,  upon  these  facts,  the 
trust  of  the  estate,   acquired  through  the  Sheriff's  deed, 
resulted  by  operation  of  law  to  the  plaintiff.     The  doctrine 
is  elementary,  and  not  now  open  to  controversy,  that  where 
a  person  furnishes  money  to  buy  land,  and  the  purchase  is 
made  and  the  title  taken  in  the  name  of  another,  the  land 
will  be  held  hy  the  grantee  in  trust  for  the  person  so  fur- 
nishing the  purchase  money.     It  makes  no  difference  m 
principle  whether  the  consideralion  is  money  or  other  prop- 

Eesrarding  Ms  case  either  as  an  action  to  establish  and 
enforce  a  trust,  or  as  an  action  for  reKef  on  the  ground  ot 
fraud,  the  Statrit©  of  Limitations  does  not  bar  a  recovery. 
The  tniflt  attadied  to  the  legal  title,  acquired  through  tho 
Sheriffs  deed,  and  that  deed  was  executed  less  than  four 
years  before  suit  was  brought.  Treating  the  action  as  an 
"ac^on  for  relief  on  the  ground  of  fraud,  the  statute  does  not 
oommence  running  until  the  discovery  of  the  fraud,  and  that 
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was  less  than  three  years  before  the  ooxmnencemeiit  of  the 
action.    (See  Ang.  on  Linu,  188  et  seq.;  Kane  v.  Bhodgood, 
7  Johns.  Ch.  90;  Sublette  v.  Tinney,  »  CaL  428;  BoydY, 
Blarikman,  29  Cal.  20.) 
Judgment  affirmed* 

Mr.  Chief  Justice  Cubbby,  being  interested,  did  not  sit 
on  the  trial  of  this  eause. 


L.  D.  GLEASON  t;.  V*  H.  WHITE,  AnMnnsraATOB  op 
THE  Estate  op  L.  L,  WHITE,  Dbobassd. 

SiTTLEMBNT  ov  PARTNntS9ip  AFrAns.P— When  the  partnenhtp  !•  db* 
solTed  by  the  death  of  one  of  Its  memhen,  the  rarrlTlBS  partner  1b  to 
wind  ap  the  affalra  of  the  partnendilp,  and  pay  Ita  debta  oat  of  tbc 
aasets,  if  safBcient,  and  dlylde  the  reaidne,  If  any,  among  those  entitled 
to  it 

Idkm. —  The  relation  of  debtor  and  ereditor  between  tfao  mndTlBf  ptrtser 
and  the  repreeentatlve  of  the  deeaaaed  partner  does  not  ariae  antll  the 
afPalrt  of  the  partnership  are  wound  up  and  a  balance  la  struck ;  isd 
this  balance  Is  to  be  atrack  after  all  the  partnership  affaira  are  settled. 
and  not  while  they  are  being  wound  up. 

Cl^m  or  SuKTiviNO  PABTNnt  AGAXN8T  BsxACi  Of  DmcmASWD  PAmni.— If 
the  partnership  Is  Indebted  to  the  surTlying  partner,  thla  debt  is  a  eoo- 
tlngent  claim  a^^alnst  the  estate  of  the  deceased  partner,  which  does  cot 
become  absolute  until  the  partnerahip  affairs  are  aettled.  and  It  Is  aieer- 
tatned  that  there  are  no  partnerahip  aaaeta  to  pay  tha  same. 

iDUi. —  The  claim  of  a  surylying  partner  for  advancea  to  the  partnersbip 
should  not  be  presented  to  the  administrator  of  the  deceased  partner  for 
allowance  until  the  partnership  affairs  are  wound  up ;  and  It  may  be 
thus  presented  at  any  time -within  ten  months  after  the  partnership 
affairs  are  settled,  and,  if  rejected,  suit  may  be  brought  on  It  at  any  time 
within  three  montha  after  its  rejection. 

Claims  against  Estates. —  The  statute  fixing  a  limitation  of  tea  mootki 
for  the  presentation  of  elalma  against  an  eatata  doea  not  eommeDce 
running  until  a  claim  becomea  abaolute. 

Appeai.  from  the  District  Court,  Tenth  Judicial  District, 


I  Colusa  County. 


The  plaintiff  and  L.  L.  White  were  partners,  engasrod  In 
fanninc:  and  threshing  grain.  White  died  on  the  2-2d  ^liy 
of  Au.^ist,  1864,  and  on  the  13th  day  of  Septemher  follow- 
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A.rsument  for  Appellant 


ing  letters  of  admimstration  on  his  estate  wecre  issued  to  the 
defendant,  V*  H.  White.  On  the  17th  day  of  September 
f oUomng,  the  administrator  pnhHshed  notice  to  creditors  to 
present  their  claims  within  ten  months.  On  tlie  11th  day  of 
May,  1866,  the  administrator  rettimed  the  plaintiffs  daim 
without  his  allowance  indorsed  thereon.  This  action  was 
commenced  against  the  administrator  to  recover  the  daim, 
on  the  8th  day  of  January,  1867.  The  defendant  demurred 
to  the  complaint,  the  Court  below  sustained  the  demurrer, 
and  the  plaintiff  declining  to  amend,  judgment  was  rendered 
against  him.  The  plaintiff  appealed  from  the  judgment. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeorge  Cadwalader,  for  Appellant 

The  demurrer  claims  that  the  suit  was  barred  because  the 
claim  was  not  presented  to  the  administrator  within  ten 
months  after  the  publication  of  the  notice  to  creditors,  and 
this  is  said  to  be  the  view  taken  by  the  Court  below.  The 
one  hundred  and  thirtieth  section  of  the  Probate  Act  reads: 

"If  a  claim  be  not  presented  within  ten  months  after  the 
first  publication  of  notice  it  shall  be  barred  forever,  pro- 
vided, if  it  be  not  then  due,  or  if  it  be  contingent,  it  may 
be  presented  within  ten  months  after  it  shall  become  due  or 
absolute. '* 

Surviving  partners,  by  the  one  hundred  and  ninety-eighth 
section,  have  the  right  to  settle  the  business  of  the  partner- 
ship, and  are  enjoined  to  do  it  without  delay  and  to  account 
with  the  executor  or  administrator,  and  the  Court  is  author- 
ized  to  compel  them  to  render  accounts.  ^    ^ 

If  the  demurrer  has  merit  we  do  not  see  it — without  it  is 
sound  law  that  the  account  of  a  surviving  partner  is  a  claim 
which  is  barred  by  the  first  paragraph  of  the  one  hundred 
and  thirtieth  section  if  not  presented  withm  ten  months 
after  the  publication  of  notice  to  creditors,  and  is  not  a 
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claim  ooming  within  the  purview  of  the  last  daiise  of  that 
eectioiL 

The  claim  of  plaintiff  is  (dearly  within  this  last  clause. 
It  is  for  the  balance  dne  after  a  full  settl^nent  of  aU  the 
affairs  of  the  partnership;  a  claim  neither  ascertained  nor 
due  or  absolute  until  more  than  ten  months  had  expired. 
It  was  a  contingent  claim  against  tiie  estate,  not  due,  and  as 
it  was  presented  within  ten  months  after  the  time  it  became 
due  and  absolute,  the  proviso  of  the  one  hundred  and  thir- 
tieth section  preserved  it.    (Story  on  Partnership,  348.) 

In  4  Mylne  &  Craig,  165-72,  it  was  said:  "Until  the 
amount  of  profit  and  loss  be  ascertained  by  winding  up  the 
partnership  affairs,  neither  partner  has  a  remedy  against  a 
liability  to  the  other  for  paym^it  from  one  to  the  other  of 
what  may  have  been  advanced  or  received." 

Judge  Story,  section  two  hundred  and  twenly-one,  ob- 
serves :  "  That  until  all  the  partnership  concerns  are  ascer- 
tained and  adjusted,  it  is  impossible  tp  know  whether  a 
particular  partner  he  a  debtor  or  a  creditor  of  the  firm." 

In  The  Succession  of  PoweU,  14  La.  425,  it  was  said :  "  The 
surviving  partner  who  liquidates  the  concern  is  not  entitled 
to  a  judgment  for  any  apparent  balance  in  his  favor  until  he 
shows  a  full  and  entire  settlement  of  the  partnership  affairs." 

Again:  in  2  Scammon,  495,  it  was  declared  that  ''The 
balance  so  found  must  be  a  balance  of  all  the  partnership 
accounts ;  balances  which  are  struck  preparatory  only  to  a 
final  account  are  not  sufficimt  to  form  the  subject  matter  of 
an  action." 

The  interest  of  a  partner  in  a  firm  is  the  balance  founJ 
due  him  after  the  payment  of  debts  and  adjustment  of  the 
partnership  accounts  (Collyer,  124) ;  and  so  here,  until  the 
final  adjustment  was  made  of  the  affairs  of  Gleason  &  Whi:e, 
there  was  no  relation  of  debtor  and  creditor.  The  surviving 
partner  was  the  trustee  of  the  estate,  (5  Metcalf,  682,)  and 
while  the  estate  had  a  right  to  demand  an  ac<;oimt  from  him 
and  compel  the  payment  of  any  balance  due  it  on  final 
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Aygunxent  for  Respondent. 


fiettlexneut  —  the   surviving    partner   had    the   same    nglxt 
towardfl  the  estate  —  the  'balance  being  the  other  way. 

W.  C.  Belcher,  for  Kaspondent 

The  action  is  brought  under  the  one  hundred  and  thirty- 
foTirth  section  of  the  Probate  Act,  to  establish  a  claim 
against  an  estate  which  had  been  rejected  by  the  administra- 
tor. Section  one  hundred  and  twenty-eight  directs  that  an 
administrator  shall  notify  the  creditors  of  his  intestate  by 
publication  to  present  their  claims  to  him  for  allowance  and 
section  one  hundred  and  thirty  provides  that  all  claims  not 
presented  within  ten  months  after  the  first  puUication  of  the 
nqtioe,  shall  he  forever  barred,  unless  they  be  either  not  th«i 
due,  or  contingent,  and,  if  not  thai  due,  they  may  be  pre- 
sented at  any  time  within  ten  months  after  maturity;  and  if 
contingent,  within  ten  months  after  they  become  absolute. 

Section  one  hundred  and  thirty-five  pTovides  that  no 
daim  barred  by  the  Statute  of  Limitations  shall  be  allowed 
by  an  adnainiatrator.     The  complaint  shows  that  more  than 
nineteen  months,  to  wit:  from   September  17th,   1864    to 
May  9th,  1866,  elapsed  after  the  first  publication  of  notice  to 
creditors  before  the  plaintiff  presented  his  claim  against  the 
estate  to  the  administrator,  and  he  seeks  to  avoid  the  bar  of 
the  statute  by  a  simple  allegation,  that  until  the  Ist  of  Feb- 
ruary, 1866,  his  claim  was  cofUingeni.     If  the  claim  was 
contingent,  then  it  depended  upon  some  event  or  condition 
which  might  or  might  not  happen  or  be  performed.     What 
was  the  event  or  condition  ?     The  plaintifPs  complaint  does 
not  show.      This  is  simply  pleading  a  conclusion  of  law 
without  stating  the  facts  from  which  the  conclusion  f oUoww. 
The  complaint  does  show  that  subsequent  to  the  first 
publication  of  notice  to  creditors,  and  within  the  ten  months 
allowed  by  law  for  the  presentation  of  claims,  and  as  plain- 
tiff does  not  state  the  time,  we  may  preeuitie  that  it  was  in  the 
month  of  September,  1864,  there  was  an  accounting  between 
plaintiff  and  defendaoit  a»  jk>  the  partnership  buaineae,  and 
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that  defendant  then  admitted  that  the  sum  of  <me 
three  hundred  and  forty-five  dollars  was  due  to  plaintiff 
from  the  estate.  Why  did  he  not  present  his  daim  for  that 
amount  for  allowance  hj  the  administrator  withm  the  ten 
months  ?  If  the  administrator  was  satisfied  that  so  much 
was  due^  he  would  without  doubt  have  allowed  the  daim. 

But  plaintiff  says,  "  The  partnership  affairs  were  not,  at 
the  time  of  said  accountings  faUy  settled,  but  that  he  was 
obliged  to  and  did  pay  debts  due  from  the  partnership  to 
their  creditors,  and  it  was  only  on  the  1st  day  of  Februarv, 
1866,  that  he  could  determine  how  himself  and  his  late 
partner  stood  in  regard  to  their  business;  that  at  that  date, 
upon  as  full  examination  as  he  oould  make,  plaintiff  found 
that  his  late  partner,  ai  the  time  of  his  decease,  was  indd>ted 
to  him  in  the  sum  of  one  thousand  one  hundred  and  seventj 
eight  dollars  and  seventy-seven  oents.*'  If,  at  the  time  of 
the  said  accounting,  the  partnership  affairs  were  not  fvHy 
settled,  what  remained  to  be  done! 

Plaintiff  says,  "  he  was  obliged  to  pay  and  did  pay  detts 
du9  from  the  partnership  to  their  creators ; "  but  he  does 
not  say  when  he  made  such  payments,  whether  before  or 
after  such  accounting;  and  if  we  assume  that  it  was  after, 
we  may  very  properly  also  assume  that  it  was  immediatelj 
after,  and  within  the  ten  months,  and  that  such  debts  were 
considered  in  such  accounting.  If  we  assume  that  pkintif? 
paid  copartnership  debts  after  the  accounting  between  him- 
self and  defendant,  what  debts  did  he  pay,  to  whom  did  be 
pay  them,  and  what  was  the  amoimt  so  paid!  Did  they 
amount  to  five  dollars  or  five  hundred  dollars?  And  why 
was  it  that  he  oould  only  determine  how  he  and  bis  late 
partner  stood  in  re^rd  to  their  business  on  the  1st  day  of 
February,  1866?  The  complaint  fails  to  show  any  reas^^u. 
but  simply  alleges  that  "  it  was  only  on  the  1st  day  of  Feb- 
ruary, 1866,  that  he  could  determine,''  etc.;  and  that,  at 
that  date,  he  found  "  that  his^late  partner,  at  the  ttme  of  it> 
decease,  was  indebted  to  him  in  the  sum  of  one  thousand  one 
hundred  and  seventy-eight  dollars  and  seventy-seven  cents;' 
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Opinion  of  the  Coart  —  Rhodes,  J. 


By  the  Ooort^  Bhobes,  J. : 

A  partnership  has  an  existence  separate  and  distinct  from 
that  of  the  several  partners  and  their  respective  estates.  It 
has  its  own  assets,  debts  and  credits,  and  makes  and  per- 
forms its  own  contracts.  The  partners  manage  the  concern 
(in  the  absence  of  special  provisions  to  the  contrary),  collect 
its  dues  and  pay  its  debts,  for  the  benefit  of  the  partnership. 
They  do  not  become  liable,  individjiallj  until  the  partnership 
makes  default  While  the  partnership  subsists,  one  or  more 
of  the  partners  may  be  indebted  to  it,  or  it  may,  on  the  other 
hand,  be  indebted  to  one  or  more  of  the  partners,  but  the 
members  of  the  firm  are  not  the  debtors  or  creditors  of  each 
other  as  partners.  When  the  partnership  is  dissolved  by  the 
death  of  one  of  the  partners,  its  assets,  debts  and  credits 
remain  as  distinct  from  those  of  its  late  members,  tmtil  its 
affairs  are  wound  up,  as  before  the  dissolution.  The  surviv- 
ing partner  is  to  proceed  and  wind  up  the  affairs  of  the  part- 
nership, pay  its  debt^  out  of  the  assets,  if  sufficient,  and 
divide  the  residue,  if  any,  among  those  entitled  to  it  (Pro- 
bate Act,  Sec  198.)  When  the  affairs  of  the  partnership 
are  wound  up,  and,  upon  striking  a  balance,  it  is  found  that 
one  partner  has  drawn  out  more  than  he  was  entitled  to,  or 
that  another  has  paid  more  than  his  proportion  of  the  debts, 
if  there  is  a  deficiency  of  assets,  then  the  relation  of  debtor 
and  creditor  between  the  surviving  partner  and  the  repre- 
sentative of  the  deceased  partner  arises.  There  is  but  one 
balance  between  them,  as  ^re  is  only  one  settlement  of  the 
partnership  business.  There  is  no  soch  thing  as  a  partial 
balance  as  between  the  partnership  and  its  late  members: 
The  surviving  partner  may  from  time  to  time  divide  between 
the  executor,  or  administrator  of  the  deceased  partner  and 
himself,  and  pay  over  such  sums  as  he  may  have  on  hand 
which  are  not  needed  for  the  payment  of  the  partnership 
debts.  The  Legislature,  in  directing  snch  payments  to  bo 
made,  have  denominated  them  "balances,"  employing  thn 
term  in  a  sense  different  from  that  whi<^  it  has  in  mercali- 
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tile  usage.  But,  as  already  remarked^  there  is  only  om 
settlement,  one  balance  of  account  between  the  partoership 
and  the  partners  or  their  representatiyes.  Until  that  i^ 
struck  the  surviving  partner  cannot  be  said  to  be  either  th^ 
debtor  or  creditor  of  the  estate  of  the  deceased  partner  o: 
account  of  the  partnership  dealings,  though  the  surviving 
partner  or  the  estate  of  the  deceased  may  be  either  a  debtor 
or  creditor  of  the  partnership  while  it  is  being  wound  up,  as 
they  may  have  been  before  its  ^ssolution.  The  liability. 
therefore,  of  the  estate  of  the  deceased  partner  to  the  3Q^ 
▼iving  partner  is  dependent  upon  the  settlem^it  of  the  part- 
nership. The  surviving  partner's  claim  is  contingent,  within 
the  meaning  of  section  one  hundred  and  thirty  of  tiie  Fro* 
bate  Act,  until  the  partnership  affairs  are  setded,  and  then 
the  claim  becomes  absolute. 

.  The  claim  must  be  presented  within  ten  months  after  it 
becomes  absolute.  It  therefore  becomes  neoessary  to  asoer 
tain  whether  it  is  allied  in  the  complaint  that  the  affairs  oi 
the  partnership  were  settled,  and  if  settled,  at  what  time 
It  is  alleged  that  within  ten  months  after  the  administratorfi 
notice  to  creditors  the  '^  plaintiff  had  an  aoeountiug  witl: 
defendant  as  the  representative  of  Ids  deceased  partner,  and 
upon  such  accounting  it  was  admitted  by  defendant  Ihat  the 
sum  of  one  thousand  three  hundred  and  forty-^five  dollars 
was  dien  due  to  said  plaintiff  from  said  estate;  and  plaintiff 
allies  that  the  partnership  affairs  were  not^  at  the  time  of 
said  accounting;  fully  setded,"  etc.  This  is  an  allegsdor 
that  the  partnership  affairs  were  not  then  settled.  Thr 
object  of  the  allegation  is  bey<md  the  reach  of  any  reason 
able  surmise.  It  is  further  alleged  that  on  the  Ist  day  of 
February,  1866,  '^upon  as  full  examination  as  he  oonlo 
make,  plaintiff  found  that  his  late  partner,  at  the  time  of  hi^ 
decease,  was  indebted  to  him  in  the  sum  of  one  thoosanf" 
one  hundred  and  seventy-eight  dollars  and  seventy-^evei; 
cents,  for  which  amount  ^het,  on  the  9th  day  of  May,  1866, 
presented  his  claim  to  the  defendatiti  as. administrator,"  etc 
It  is  doubtful  whether  this  is  a  direct  an4  positive  statemsit 
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of  the  fact  in  question,  but  it  is  aided  T^y  th«  further  allega- 
tion "  that  the  said  sum  so  claimed  as  due  him  is  after  a  full 
statement  of  all  the  affairs  of  the  pai-tnership,  that  is  to  say, 
after  the  payment  of  all  debts  due  by  said  firm  and  the  col- 
lection of  all  its  assets.*'  fey  a  fkir  cons^^ruction  these  allega- 
tions amount  to  an  ax^erment  of  the  settlement  of  the  affairs 
of  th^  partnei^ship  and  the  time  of  such  settlement.  The 
statute— the  liniitatioh  of  ten  months  for  the  presentation  of 
claims  against  the  -estate — ^doea  not  coinmence  running  until 
the  claim  becorties  absolute.  The  delay  in  the  settlemeiit 
may  be  unrea!?6tiablfe,  and  if  'so  thi*  administrator  has  his 
remedy,  but  that  matter  cannot  be  litigated  m  this  action. 

Judgment  reversed  aiid  tie  cause  remanded,  with  direc- 
tions to  the  Ootirt  below  to  overfull^  the  demurrer,  with  leave 
to  the  defeildaint  to  aiiswer.  •: 


JOANNA  WHEELOCK  v.  WILLIAM  WARSCHAIJEli. 

^  . . '   -^    •  ■  ■      *'  .-\ 

Dbtebmination  o»  Tenancy. —  An  eviction  of  the  tenant  by  title  para- 
motint  determines  the  tenancy.  '         ■         •. 

BsTOPPBL  DFOM,  Lawdlob^^-^ If  'the  tenant  Is.BDed'ln  ejectsnent;  and  tbp 
title  of  the  landlord  Is  ^et  up  In  defense,  and  th^  landlord  appears  and 
defends  the  action  In  the  name  of  the  tenant,  and  the  tenant  is  evicted, 
the  landlord  Is  Estopped  f^m  afterwards  saying.  In  an  action  between 
him  and  the  tenant,  that  the.  tenant  was  not  trlctcd  hy  paramoant;  title. 

■▼iDXNCi  OF  Tjbbmination  oj  TBKancy.-^  If  the  tenant  It  evicted  br  para- 
mount title.  In  rn  action  In  which  the  landlord  defends  In  the  tenant's 
narae,  and  the  landlord  afterwards  sues  the  tenant,  the  Judgment  and 
proceedings  on  the  writ  In  the  iwtloii  in  which  thtt  ttntihi  WMM  eir^cted 
are  competent  evidence  for  the  tenant  to  show  a  termination  o<  the 
tcnancjr.  ,  .     .       , 

Enthy  op  Tenant  as  tjtessaia  or  liviWOm.-^If  the  tenant  Is  evicted  by  a 
stranger  under  title  parsmonnt;  and  then  enten  tts  a  tetianf  for  ttie 
evictor,  tht:  last' ent;ry-doe^..' pot  have  (he  effect  of  re-eatab]lsh^^'tl\e 
tenaacy  that  had  been  destroyed  hy  the  eviction., 

AcrrioN  A0AIN8T*  Tknant  fob  HoLMNO  OTirt.-^If  the  tenant  li  erieted  br 
title  paramount,  nod:  tlxe  landlord  defeads  the  aetlon*  md  aher  •tbe 
.  eviction  appeals*  the  taking^  the^, appeal  do^  not  restore  the  xela^tlon  of 
landlord  and  tenant,  which  had  been  destroyed  by  the  eviction,  so  as  to 
^able  the  landloMto  coimneace  an  a^lon  against  the  teilant  for*  holding 
over,  If  such  action  Is  commenced  before  a  reversal  of  the  Judgment. 
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Appeal  from  the  Ooimty  Ooort,  City  and  Ooimty  of  SaD 
Prancisco. 

In  1859  Dutton  sued  Wanchauer  in  ejectment  to  recover 
possession  of  a  lot  in  the  City  of  San  Francisco.  At  the 
time  the  action  was  conunencedy  Warschaner  was  in  posses- 
sion of  the  lot  as  the  tenant  of  Joanna  Wheelock,  the  plaint- 
iff herein.  On  the  18th  day  of  May^  1861,  Dutton  recov- 
ered judgment  for  posseqpion  of  the  lot,  and  on  the  same 
day  a  writ  of  possession  was  placed  in  the  Sheriff's  hands, 
who  removed  Warschaner  and  placed  Dutton  in  possession 
and  Warschaner  on  the  same  day  again  entered  into  posses- 
sion as  the  tenant  of  Dutton.'  After  this  entry  of  War 
schauer  as  Datton's  tenant,  Wheelock  appealdi  to  the 
Supreme  Court  from  the  judgment  in  Dutton  v.  WarschaucT. 
From  the  time  of  the  entry  of  the  latter  as  the  tenant  of 
Dutton  he  refused  to  attorn  to  Wheelock;  and  on  the  lOth 
day  of  June,  1881,  Wheelock  commenced  this  action,  under 
the  Act  concerning  forcible  entries  and  unlawfid  detainers. 
to  remove  Warschaner.  Afterwards,  and  on  the  12th  dry 
of  May,  1862,  the  Supreme  Court  reversed  the  judgra^nt 
from  which  an  appeal  had  been  taken,  and  remanded  tie 
action  for  a  new  trial.  On  the  10th  day  of  August,  18»'-. 
the  action  wa<^  dismissed  by  a  stipulation.  The  case  was 
tried  and  judgment  rendered  in  1865.  The  plaintiff  appealed 
from  the  judgment  of  the  County  Oonrt. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

O.  H.  Pmrker,  for  Appellant 

DuUon  V.  Warschauer  had  hf^ea  revereed  and  ihe  action 
dismissed  by  stipulation,  befoM  this  case  was  tried,  h 
O'OormorY.  Blake,  29  Cal.  812,  this  Court  held  that  a  form  r 
judgment  was  no  bar,  because  the  parties  were  -not  the  saise. 
and  that  a  former  lis  pendens  w»s  available  only  when  4^ 
plaintiff,  at  least,  in  both  actions,  was  the  same.  Tte 
defendant  mud  claim,  in  order  to  make  the  judgment  a  bar 
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in  this  case,  that  the  plaintiff  here  "  is  the  same  person  " — 
that  is,  that  she  was  really  the  defendant  in  the  action 
pleaded  in  bar,  and  the  plaintiff  here;  and  the  fact  is,  that 
she  was  a  party  to  the  record  as  defendant  (See  DuUon  v. 
Warschauer,  21  CaL  609.)  If  defendant  does  not  so  daim, 
of  course  a  new  trial  must  be  granted.  By  looking  at  the 
answer  of  .the  defendant,  it  will  be  seen  that  defendant  sets 
np  in  bar  the  judgment  of  Dutton  v.  W(W8chauer.  The  stipu- 
lated facts  show  that  the  judgment  had  been  reversed  and  the 
action  dismissed,  and  the  case  cited  from  Lord  Baymond 
establishes  by  law  that  ^^  if  a  man  pleads  a  recovery  by  judg^ 
ment  in  bar  of  an  action,  and  the  void  judgmoit  is  reversed, 
mfter  the  pleading  of  the-  plea,  now  the  plea  is  ill,  because 
now  it  is  no  such  record  db  initio.**  That  authoriiy  is  deci- 
sive of  this  case.  If  there  is  no  record  a&  initio,  then  the 
defendant  might  as  well  insist  upon  offering  a  roll  of  blank 
paper  in  bar.  The  judgment  becomes  wholly  unavailing  for 
any  purpose. 

£No  brief  on  file  for  Bespondent] 

By  the  Oourt,  Bhobbs,  J. : 

Dutton  sued  Warschauer  in  ejectment  to.  reoover  the 
possession  of  the  premises  in  controversy,  and  obtained 
judgment  in  the  District  Oourty  and,  under  the  writ  of  resti- 
tution, Warschaner  was  ezpeUed  and  Dutton  was  placed  in 
possession.  At  the  eommenc^ilent  of  th6  action,  and  at  the 
rendition  of  the  judgment,  Warschauer  was  the  tenant,  from 
month  to  month,  of  Mrs.  Wheelock,  the  present  plaintiff, 
and  she  having  been  notified  by  her  tenant  of  the  pendency 
of  the  action,  defended  the  same  in  the  name'  of  the  tenant; 
and  after  the  execution  of  the  writ  of  restitution  she  took  an 
appeal  in  the  name  of  her  tenant  to  this  Court,  where  the 
judgment  was  reversed  and  the  cause  was  remanded  for  a 
new  triaL    The  action  waa  subsequently  dismissed  by  stipu- 
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lation.    Immediately  after  the  execution  of  the  writ  of  resti- 
tution Warschauer  took  a  lease  of  the  premises  from  Button 
and  entered  into  possession,  and  so  remained  at  the  com- 
mencement of  this  action,  and  until  the  19th  of  February, 
1868,  whai  he  quit  the  possession.     This  action  was  com- 
menced under  section  thirteen  of  the  Forcible  Entry  and 
Unlawful  Detainer  Act  of  1850,  to  recover  the  possession  of 
the  premises  with  damages,  etc,  <m  the  ground  that  the 
def Aidant  withheld  the  possession  after  a  notice  to  quit  and 
a  demand  of  the  possession*     Judgment  was  rendered  for 
the  plaintiff  in  the  Justice's  Court,  and  on  appeal  to  the 
County  Court  the  defendant  had  judgment     This  action 
was  commenced  before  the  revers^al  of  the  judgment  in  the 
other  action  mentioned. 

The  only  question  in  the  case  is  the  one  passed  on  by  the 
Oorunty  Court  in  denying  the  motion  for  a  new  trial,  which 
is,  whether  the  eviction  under  the  writ  in  the  case  of  DuUon 
V.  Warschauer  terminated  the  relation  of  landlord  and  tenant 
between  the  present  plaintiff  and  defendant. 

An  eviction  of  the  tenant  by  title^  paramount  to  thai  of 
the  landlord,  must  of  necessity  determine  the  tenancy;  and 
when  the  title  of  the  landlord  is  set  up  in  defense  to  the 
action  and  the  landlord  appears  and  defends  at  the  requ^ 
of  the  tenant,  and  in  his  name,  he  cannot  be  heard  to  say,  in 
a  contest  with  the  tenant,  that  the  tenant  was  not  evicted  hj 
paramount  title.  In  the  action  of  Dutton  v.  Warsckauer  the 
defendant  set  up  and  relied  on  the  title  of  his  landlord,  and 
she  appeared  and  defended  the  action;  and  judgment  haying 
been  rendered  for  Dutton,  and  under  the  writ  issued  there- 
upon, the  tenant  having  been  turned  out  of  possession,  the 
subsisting  tenancy  was  -destroyed.     The  judgment  and  4e 


proceedings  on  the  writ  were  competent  evidenco^^^U^g^^^  /^ 
the  termination  of  the  tenancy,  and  the  defense  ha — ^^^^^ 
made  for  the  benefit  of  the  landlord,  as  was  hel»-  ^  V^ 


Court  in  passing  upon  the  appeal  in  that  case,  (S 
609,)  the  burden  was  not  on  the  tenant  to  prove, 
the  production  of  the  judgnjent,   that  Button's 
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paramount  to  that  under  which  the  tenant  held.  When  the 
tenant  was  expelled  under  the  writ,  the  judgment  was  in 
f  vill  force  (no  appeal  having  then  been  taken)  ;  and  under 
their  operi^tiona,  as  we  have  said,  the  tenancy  was  termi- 
nated. This  propoeition  would  not  be  doubted  if  no  appeal 
had  been  taken  from  the  judgment. 

Did  the  appeal  have  the  eflFect  of  reviving  the  tenancy! 
The  utmost  that  can  be  claimed  for  the  appeal  is  that  it  sus- 
pended all  further  proceedings  upon  the  judgment,  and  not 
that  it  set  aside  the  writ  after  it  had  been  executed  and 
restored  the  parties  to  their  original  position. 

The  entry  of  the  defendant  as  Button's  tenant,  being  in 
hostility  to  the  plaintiff's  claim  of  title,  did  not  have  the 
effect  to  revive  or  re-establish  the  tenancy  that  had  just  been 
destroyed. 

The  plaintiff  is  not  in  a  positipn  to  claim  that  upon  the 
reversal  of  the  judgment  tne  parties  were  entitled  to  be 
restored  to  their  original  position,  because  the  judgment  of 
reversal  had  not  been  rendered  when  this  action  was  com- 
menced. 

The  question  is  not  whether  the  plaintiff  has  a  rfght  of 
action  in  ejectment,  but  it  is,  as  stated  by  the  County  Court, 
whether  the  relation  of  landlord  and  tenant  existed  between 
the  parties  at  the  time  the  action  was  brought;  and  we  hold 
with  the  learned  Judsre  of  that  Court,  that  the  execution  of 
the  writ  severed  that  relation. 

Judgment  affirmed. 


Neither  Mr.  Justice  Shaftsb  nor  Mr.  Justice  SAin>EBSOif 
an  opinion. 


270  Hess  v,  Wihhsb. 


n 


Statemeof   oi   Facti. 


JOHEPH  HESS  et  ah.  v.  EDWAKD  WENDER 

Injunction  Lm  to  Iffimvo  Oljjie.— When  tbe  tSUe  to  a  mlnlnir  d 
controversy,  ao  lajtmcticm  msj  be  gtAottd  to  preMrr*  t&« 
pending  tbe  HtlgattoQ. 

Dissolution  of  Injunction.^ — 1£,  In  ui  acthm  to  try  the  rtslit  to 
elalnir  a  tyrellmlnniT  Injunetlon  l«  panted  on  plain  tiff' a  motlcu 
appeal  to  the  Supreme  Coort,  a  jod^nient  in  favor  of  plaintiff  h 
and  a  new  trial  gi^aoted,  t^la  gran  tins  of  a  new  trial  dcMs  not  < 
defendant  to  a  dissolution  or  modification  of  tbe  Lnjaoctloa. 

iNJONCTtoK  WHEN  NEW  TiiULL  OnDERKD, —  If  the  platntllT  tfl  entit 
Injunction,  and  obtatna  ooa  before  the  trtai*  he  la  cutStlcd  to 
upon  the  cause  belns  remanded  for  a  new  trlaL 

Appeal,  from  the  District  Court^  Tenth  Judicial  1 
Sierra  Ooimty. 

On  the  11th  day  of  August^  1864,  the  plaintil 
menced  an  action  against  the  defendants,  in  the 
Court,  to  recover  the  enin  of  twenty  thousand  dollars 
alleged  trespaRS  upon  the  plaintiffB'  mining  daims  ii 
County.  The  Judge  of  the  District  Court,  on  the  1 
of  August,  granted  an  injunction  upon  the  complaii] 
The  case  was  tried,  and  plaintiffs  recovered  judgmeni 
judgment  was  reversed  by  the  Supreme  Court.  (S^ 
V.  Winder,  30  CaL  349.)  After  this  reversal,  and 
24th  day  of  November,  1866,  the  Judge,  on  motioz 
defendants,  modified  the  injunction  so  as  to  permi: 
f  eiidants  to  work  on  a  portion  of  the  claim.  From  th 
modifying  the  injunction,  and  from  an  order  subsc 
niadcj  refusing  to  set  aside  the  order  modifying,  the  p 
api)Oaled» 

Tlie  order  modifying  the  injunction  was  made 
pleadings  and  the  opinion  of  tiie  Supreme  Court* 
appeared  on  behalf  of  the  plaintiffs  to  contest  it^ 

The  following  is  the  opinion  of  the  District  JndgjE 
niotion  to  set  aside  the  order  modifying  the  injuncti^ 

'*  The  injunction  was  modified  by  an  order  nuide 
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!4th  day  of  NWember — no  one  appearing  on  behalf  of 
)laintiffs  to  contest  the  motion. 

'^  The  ^laintilBFs  now  move,  on  affidavitB,  to  set  aside  that 
>rder,  and  tibd  defendants  oppose  the  motion  by  counter 
ifBdavits.  If  the  case  were  newly  commenced  and  the  ap- 
plication were  for  ain  injunction  upon  the  pleadings  and 
iffidavits  before  me,  I  should  grant  the  order,  upon  the 
p-ound  that  wheib  there  is  reasonable  ground  for  contest  as 
o  the  ownership  of  mining  property,  the  properly  should  be 
jreserved  until  the  litigation  is  terminated. 

"The  case  is  not  new,  however;  on  the  contrary,  there 
bas  been  a  trial,  and  upon  the  showing  made  by  the  plain- 
tiffs, the  Supreme  Oourt  says  they  were  not  entitled  to 
judgment 

"  The  defendants  now  insist^  and,  I  think,  rightly,  that  an 
njimction  should  not  now  be  granted  or  oontinued,  except 
ipon  a  showing  suffi<»ent  to  have  given  the  plaintiffs  a  new 
LTial,  if  the  verdict  had  been  as  the  Supreme  Court  says  it 
ought  to  have  been. 

*'  The  motion  is  denied,  and  plaintiffs  except. 

**  I.  S.  Beix>h]&b,  District  Judge. 

"Decembbb  ISth,  1866." 

Creed  Eaymond,  for  Appellants. 

The  opinion  of  the  Supreme  Oourt  referred  to  should  not 
iffect  the  matter — its  opinion  being  based  on  the  evidence 
ontained  in  the  statement  on  motion  for  new  trial  in  the 
ase  in  which  it  was  rendered  —  and  going  to  the  point,  that 
n  absence  of  proof  of  local  customs,  the  plaintiff's  evidence 
lid  not  make  such  a  ease  as  warranted  a  verdict  in  their 
'aver.  The  decision  of  the  Supreme  Court  was,  that  the 
'judgment  of  the  Court  below  be  reversed  and  a  new  trial 
panted,"  thus  remitting  the  parties  to  all  their  original 
ights  under  the  pleadings,  and  placing  the  case  in  the  same 
)06ition  as  though  no  trial  had  ever  been  had;  therefore  we 
vill  assume  that  we  are  correct  in  saying  that  the  motion 
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was*  hieard  wd  .the  order  made  on  the  eamplaint  ind  amwei 
alone. 

In  The  Merced  Mining  Compcau/  v.  Fremont,  7  CaL  32S, 
it  is  said  ^'  that  when  there  i&  reasonable  ground  to  appre 
hend  the  commission  of  irreparable  mischief  pending  tbt 
litigation,  and  the  title  be  matter  of  doubt^  the  Court  Aml\ 
restrain  both  parties.  ♦  ♦  ♦  The  party  restrained  ii 
case  of  reasonable  doubt,  has  at  least  these  advantages: 
First — The  property  is  left  tmtouched  for  ihe  time,  and 
npon  the  termination  of  the  suit  in  his  favor  zetorDS  to  him 
unimpaired.  Second  —  He  has  not  only  his  remedy  agaiiL^ 
the  opposite  party,  but  also  against  his  sureties.  But  ii 
case  the  party  is  not  restrained  and  the  suit  lAiouid  terminate 
adversely  to  him,  the  other  party  must  rdy  aoldy  upon  hi 
personal  responsibility.** 

Jaw*  A.  Johnson,  also  for  Appellanta. 

[1^0  brief  on  file  for  Kespondenta.] 

By  the  Courts  Khoubb,  J. ! 

The  learned  Judge  of  the  Court  below  was  of  the  opini ' 
that  this  was  a  proper  case  for  a^  injunction,  on  the  groua 
that  the  title  to  the  mining  ground  is  in  controversy  bet^xetf 
the  parties,  and  that  the  property  should  be  preier^  • 
pending  the  litigation  —  and  such  is  the  doctrine  repeateJlj 
announced  by  this  Court — but  that,  as  this  Court  wereo: 
opinion  that  upon  the  record  before  them  (See  SO  CaL  349' 
the  plaintiffs  were  not  entitled  to  judgment^  an  injunctic'n 
should  not  now  be  granted  or  continued  eiteept  upoo  * 
showing  sufficient  to  have  given  the  plaintiffs  a  new  trii. 
had  the  verdict  been  for  the  defendants.  We  do  not  agi^ 
with  this  view,  as  to  the  effect  to  be  attributed  to  tri? 
decision  of  this  Court  The  decision  was  not  that  the  plainti^^ 
were  not  entitled  to  relief  .upoga  the  facts  stated  in  their  eo3- 
;  ':i!nf,  but  only  that  uppn  the  evid^noe  oontained  in  ^^ 
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statement,  the  plaintiffs  were  not  entitled  to  recover.  I'he 
statement  has  no  office  to  perform  on  the  new  triaL  Per- 
haps it  did  not  contain  all  the  evidence  given  by  the  plaintiffs 
to  prove  title,  and  if  it  did  they  may,  on  the  new  trial,  offar 
other  or  further  evidence. 

When  the  jiidgment  was  reversed  and  the  cause  remanded 
for  a  new  trial,  it  was  returned  to  that  Court  for  a  trial  upon 
the  issues,  and  it  stood  in  the  same  attitude,  in  all  respc«t3, 
as  before  the  former  triaL  If  the  plaintiffs  were  entitled  to 
an  injunction  before  the  former  trial,  and  the  injunction  was 
ordered,  they  were  entitled  to  retain  it,  upon  the  causa 
being  remanded  for  a  new  trial. 

Order  modifying  the  injunction  reversed. 

Mr.  Justice  Shafteb  expressed  no  opinion* 


GEORGE  0.  WEBSTEB  v.  MALACHI  BYRNES. 


VOTKB'8  Name  most  be  on  Poll  List. —  Under  the  Registry  Act,  m  vote  is 
Illegal  where  the  name  of  the  elector  Is  not  on  the  poll  list  of  the 
Election  Precinct  where  the  TOte  Is  cast  on  the  day  of  the  election. 

Idem. —  Where  a  name  had  been  entered  on  a  precinct  poll  list,  bat  at  tlia 
final  sitting  of  the  Board  of  Registration,  as  required  by  the  twenty- 
fourth  section  of  the  Registry  Act,  had  been  erased  by  said  Board:  held, 
that  the  result  waa  the  same  as  If  such  name  had  never  been  on  tfa« 
poll  list. 

Qualifications  of  Voters  uNOim  Reoistrt  Act. —  The  questions  arising 
for  decision  under  the  Registry  Act  by  the  Election  Board,  when  a  vote 
Is  proffered,  are,  first,  Is  the  person  offering  to  vote  a  qualified  elector  o< 
the  precinct  where  the  vote  was  offered?  and,  second.  Is  his  name,  at  the 
time,  on  the  Great  Register  and  on  the  poll  list?  Both  questions  must 
be  answered  in  the  afllrmatlve  by  the  Board,  pr  the  vote  should  be  re- 
jected. 

Counting  Votes  kot  Cast. —  It  was  manifest  error  for  the  County  Court. 
when  trying  a  contested  election  case,  to  allow  to  one  of  the  contestants 
votes  not  In  fact  received,  although  offered  to  and  rejected  by  ths 
Blectlon  Board;  and  this,  whether  the  proffered  votes  were  properly  or 
Improperly  rejected. 

■sBoa  without  Phbjudice. —  The  respondent  haSf  In  all  cases,  a  right  to 
show  that  the  appellant  was  not  prejudiced  by  the  error  complained  of: 
and  where  the  Court  below  rejected  an  equal  number  of  votes  east  for 
Vol.  XXXIV.— 18 
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each  eontestuit  upon  •  ftate  «C  fteti  equally  appUeaUe  to  exh  vater. 
the  error.  If  aueh  It  waa,  la  rendered  ImmaterfaL 
[  —  STATBMniiT  or  FAcra  on  Appbax«  in  GoKTsaraD  Blbctiov  Cin.- 
Ob  appeal  from  a  Judgment  rendered  In  a  contested  eleetlcm  eaie,  wtkere 
the  appeUant  aarigns  as  error  the  Improper  rejection  by  the  Coort  W«w 
of  TOtes  eaat  In  hia  faror,  and  a  statement  Is  made  part  of  the  record 
on  appeal.  It  la  competent  for  the  respondent,  by  way  oC  amendiMt 
thereto,  to  Ineorporate  In  the  statement  the  fact  that  other  fotes  cut  fci 
him  were  llkewlae  erroneonsly  rejected  by  the  Court  below. 
Idbu. —  It  Is  the  policy  of  the  law,  that  actions  to  contest  electlou  tboold 
be  summary,  and  to  that  end  it  la  proper,  In  case  of  appeal,  tbtt  the 
whole  ease  should  be  taken  to  this  Court  for  final  decision.  If  potfllkle 

Afpbai.  from  the  Ootmty  Court,  TuolTunne  County. 

ThiB  was  a  case  of  contested  election  for  Supervisor  of 
District  Nnmber  Three,  Tuolumne  County. 

The  County  Court  decided  in  favor  of  the  defendant  by  a 
majority  of  two  votes,  and  rendered  judgment  accordinglv. 
In  reaching  this  result,  the  votes  of  L.  Meyer,  Lewis  Fatur. 
Geo.  JDiller,  John  Jamegan,  and  Valentine  Pittorff,  cast  for 
plaintiff,  were  rejected,  while  the  votes  of  M.  B.  Whitfo'^i 
and  W.  G.  Smith,  cast  for  defendant,  were  allowed.  The 
County  Court  also  allowed  to  be  counted  for  plaintiff  the 
supposed  votes  of  Larkin,  Gonsalves,  and  Haas,  who  did  not 
in  fact  vote,  although  they  severally  offered  to  do  so,  except 
Haas,  but  on  the  trial  testified  that  they  would  have  votea 
for  plaintiff  had  they  been  allowed  to  do  so.  The  Con- 
below  held  that  their  votes  had  been  improperly  rejectd. 
The  testimony  in  respect  to  W.  G.  Smith's  qualification?  a^ 
an  elector,  showed  that  he  was  a  naturalized  citizen  of  il^ 
United  States ;  his  name  was  on  the  Great  Ke^ster  and  on 
the  poll  list,  but  his  name  had  been  put  on  the  Great  E^gi' 
ter  without  the  production  of  his  naturalization  papers,  on 
his  own  testimony  alone  as  to  the  loss  of  said  papers  and  hi^ 
citizenship. 

The  plaintiff  appealed  from  the  judgment,  and  filed  a 
statement,  setting  out  the  rulings  of  the  Court  in  the  mat-^ r 
of  the  rejection  of  all  said  votes  cast  for  appellant,  also  n/ 
allowance  of  all  said  votes  for  resjxmdent,  together  with  tb 
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evidence  pertinent  thereto.  The  respondent  offered,  by  way 
of  amendments,  the  said  ruling  and  decision  of  the  Court  as 
to  the  allowance  to  appellant  of  the  said  supposed  votes  of 
Larkin,  Gonsalves,  and  Haas.  The  amendments  were  al- 
lowed by  the  Court  below ;  and  in  this  Court  appellant  moved 
to  strike  them  out  as  irrelevant  and  impertinent  to  the  mat- 
ters contained  in  appellant's  statement. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

H.  P.  Barber,  for  Appellant,  argued  that  the  matters  con- 
tained in  the  statement  respecting  allied  errors  of  the 
Court  below,  made  in  favor  of  appellant,  had  been  improp- 
erly introduced  by  way  of  amendment  in  the  record,  and 
should  be  stricken  out  on  motion.  That  as  respondent  had 
taken  no  appeal,  this  Court  could  not  take  notice  of  any 
errors  except  such  as  were  properly  brought  up  by  appellant 
for  review ;  and  cited  Jackson  v.  Feather  River  Co.,  14  Cal. 
19;  Walls  v.  Preston,  26  Cal.  61;  HvJtton  v.  Reed,  25  Cal. 
482. 


Edwin  A.  Rogers,  for  Respondent 
By  the  Court,  Sandebsok,  J.: 

It  is  unnecessary  to  consider  the  ruling  of  the  Court  below 
in  respect  to  the  votes  of  Diller  and  Dikeman.  The  facts  in 
relation  to  each  are  substantially  the  same,  and  the  ruling  of 
the  Court  was  the  same.  If  we  were  to  hold  that  the  Court 
erred  in  not  counting  Diller^s  vote  for  the  contestant,  we 
should  also  be  compelled  to  hold  that  it  erred  in  not  count- 
ing Dikeman's  vote  for  the  respondent  So  whether  their 
votes  be  counted  or  not  will  make  no  difference  in  the  result. 

Whitford's  vote  should  have  been  rejected.  His  name  was 
not  on  the  roll  at  Poverty  Hill,  where  he  voted,  and  his  vott3 
was  therefore  illegal,  (Statutes  1865-6,  p.  297,  Sec  29,)  and 
must  be  deducted  from  the  respondent's  tally. 


^^ 
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Smith's  vote,  however,  was  properly  allowed  to  respond- 
ent He  was  on  the  Great  Register  and  also  on  the  poll 
list.  He  was  also  an  elector  according  to  the  testimony. 
Whether  the  Board  of  Registration  required  full  or  corape 
tent  evidence  of  his  naturalization  cannot  be  inquired  into 
in  this  case.  The  question  here  is :  Is  he  a  qualified  elector 
of  the  precinct  at  which  he  voted,  and  was  his  name  at  the 
time  upon  the  Great  Register  and  poll  listt 

Deducting  Whitford's  vote  from  the  respondent's  taDj 
leav^  him  three  hundred  and  ninety-eight  instead  of  three 
himdred  and  ninety-nine,  as  found  by  the  Court  below. 

The  Court  below  erred  in  counting  for  contestant  the 
supposed  votes  of  Gonsalves,  Larkin  and  Haas,  under  the 
pretense  that  they  would  have  voted  for  him  had  they  been 
allowed  to  vote.  In  all  contests  of  this  character,  tiie  ques^ 
tion  is,  which  candidate  received  the  hi^est  number  of  legal 
votes  f  The  idea  that  the  supposed  votes  of  persons  who  did 
not  vote,  but  who  could  have  voted  had  they  taken  the  neces- 
sary legal  steps  to  entitle  them  to  do  so,  should  be  counted 
for  the  candidate  for  whom  they  would  have  voted,  is  simpi/ 
preposterous. 

Deducting  these  three  votes  from  the  contestant's  Ulljy 
leaves  him  three  hundred  and  ninety-four  instead  of  three 
hundred  and  ninety-seven,  as  found  by  the  Court  below.  If 
we  add  to  this  number  the  votes  of  Jamegan,  Pittorff  and 
Meyer,  the  respondent  would  still  have  a  majority  of  one,  so 
it  is  unnecessary  to  consider  the  ruling  of  the  Ck>urt  below 
in  regard  to  their  votes. 
Judgment  affirmed. 

By  the  Court,  Sakdbbsof,  J.,  on  petition  for  shearing: 

It  does  not  follow  that  points  have  been  overlooked  be- 
cause they  are  not  specially  mentioned.  What  w^  said  as  to 
Whitford's  vote  is  dso  applicable  to  Fattar's.  N^  either  va5 
on  the  poll  list.  Neither,  therefore,  was  entitle  to  vote. 
It  is  so  expressly  provided  in  the  twenty-ninth  sec^tion  of  ilie 
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Hegistry  Act.    Having  said  thia  as  to  Whitford's  vote,  there 
would   seem   to  have  been  no  special  occasion  for  repeating 
it    as    to    Fattar's.     The  fact  that  Fattar's  name  was  first 
entered   on   the  poU  list  and  then  afterwards  erased  by  the 
Board  of  Registration,  can  make  no  diflFerence.     The  result 
is  the  same.      His  name  was  not  on  the  poll  list  on  the  day 
of   the   election,  and  therefore  he  was  not  entitled  to  vote. 
Under  the  tTventy-fourth  section,  the  Board  of  Registration, 
at   their    final   meeting,  commenced  on  the  third  day  next 
preceding  the  election,  are  expressly  required  to  revise  the 
poll   list    and   to  erase  the  names  of  all  persons  not  then 
actually   residing  in  the  district,  or  who  are  not  qualified 
electors,   or    are  not  for  any  reason  entitled  to  remain  en- 
rolled.     This  the  Board  did  in  Fattar's  case,  and  the  result 
was  the  same  as  if  he  had  never  been  enrolled. 

The  Coixrt  did  not  err  in  allowing  the  respondent's  amend- 
ments to  the  appellant's  statement  on  appeal.  The  respon- 
dent has  a  right  to  show  that  the  errors  complained  of  by 
the  appellant  were  without  prejudice.  To  do  that,  if  neces- 
sary, he  may  show  that  votes  in  his  own  favor  were  errone- 
ously rejected  by  the  Court  below.  Any  other  rule  in  this 
class  of  eases  would  render  them  interminable,  whereas 
these  actions  are  intended  to  be  summary  and  to  be  brought 
to  a  final  conclusion  as  soon  as  possible.  To  that  end  the 
whole  case  should  be  brought  here  on  appeal,  so  that  it  may 
be  finally  settled  without  further  litigation,  if  it  can  be  done. 
Not  only  the  interests  of  the  parties,  but  those  of  the  people, 
who  are    also  concerned  in  this  class  of  cases,  demand  this 

practice. 

Eehearing  denied* 

Mr.  JviBtice  Bnonits  expressed  no  opinion  <m  rehearing. 
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JAMES  K  DAMON  v.  GEORGE  PARDOW  abb  K  D. 

WATERS. 

PfiOHissoikT  NoTB. —  Where  •  promlesory  note  was  made  Jointly  by  L 
and  B.,  and  delivered  to  C^  the  consideration  for  which  was  recelT<d 
by  A.  alone,  and  aa  between  A.  and  B.  the  latter  algned  u  rarety  fo* 
A.,  who  had  deposited  collateral  security  for  the  payment  of  the  Dtte 
with  C,  of  which  transaction  as  a  whole  C  had  notice  when  the  oit^ 
was  executed  :  held,  that  as  between  the  makers  and  the  payee,  A.  ar]  B 
were  principals,  and  liable  as  such  to  C 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco. 

This  was  an  action  on  a  promissoiy  note,  of  which  the 
following  is  a  copy,  to  wit: 

"  $460.  San  Frawoisco,  December  »th,  1865. 

"  Sixty  days  after  date,  without  grace,  for  value  received, 
in  gold  coin  of  the  United  States  of  America,  we  promise  to 
pay  to  the  order  of  Jas.  E.  Damon,  at  his  office  in  this  city. 
the  sum  of  four  hundred  and  fifty  dollars,  with  interest 
thereon  from  date,  until  paid,  at  the  rate  of  three  per  cenf 
per  month,  payable  monthly;  the  said  interest,  if  not  t^ 
paid,  to  become  part  of  the  principal  and  bear  the  same  nti 
of  interest  as  above  specified ;  and  for  further  value  receive!, 
we  hereby  agree  and  bind  ourselves  to  pay  said  principal 
and  interest  in  gold  coin  of  the  United  States  of  Air.eri<  :i, 
waiving  any  legal  right  which  we  now  have  or  may  hereaf:er 
have  to  pay  the  same  in  any  other  money  or  currency. 

"G.  Pakdow, 
**E.  D.  Watees.^' 

Defendant  E.  D.  Waters,  answering  separately,  ret  up  thi\ 
he  signed  the  note  as  surety  and  not  as  principal,  of  which 
plaintiff  had  due  notice  at  the  time  of  its  execution.  That 
at  said  time  G.  Pardow,  ^o  alone  received  the  oonsidera- 
tion  for  which  the  note  was  made^  deposited  with  plainrii 
certain  mining  stocks,  of  greater  value  than  the  prir-.^iisl 
and  the  interest  to  grow  due  at  maturity  on  said  note,  as 
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collateral  security,  out  of  ^viIich,  by  a  sale  thereof,  plaintiff 
was  authorized  to  pay  said  note.  That  this  latter  agreement 
was  in  writing,  and  duly  signed  by  said  Pardaw  and  deliv- 
ered to  plaintid.  That,  at  the  maturity  of  said  note,  plaintiff 
still  held  said  stocks,  which  then  still  were  of  ample  value 
to  satisfy  said  note,  but  instead  of  selling  the  same,  as 
authorized,  and  from  the  proceeds  paying  said  note,  he  still 
holds  the  same,  and  until  the  said  stock  has  become  greatly 
depreciated  in  value.  That  he  (Waters)  had  no  notice  of 
the  nonpayment  as  aforesaid,  until  long  after  the  maturity  of 
said  note.  That  both  said  note  and  agreement  in  writing 
were  written  on  the  same  piece  of  paper. 

To  this  answer  plaintiff  demurred,  on  the  ground  that 
the  facts  therein  contained  did  not  constitute  a  defense  to 
said  action.  The  demurrer  was  sustained  by  the  Court,  and 
on  failure  of  defendant  Waters  to  amend,  judgment  was 
entered  against  defendants  by  default  Defendant  Water9 
appealed,  and  assigned  that  the  Court  below  erred  in  sustain- 
ing said  demurrer,  also  in  rendering  said  judgment 

OtMer  £  Washington,  for  Appellant 

All  the  parts  of  the  instrument  set  forth  in  the  answer 
having  been  executed  simultaneously,  and  being  written 
conjunctively  on  one  piece  of  paper,  must  be  construed 
together,  and  that  part  of  it  preceding  the  signature  of 
the  defendant  Waters  cannot  be  detached  from  the  parts 
that  follow,  and  be  treated  separately  as  a  promissory  note. 
If  the  whole  instrument  is  construed  together,  it  is  not  a 
promissory  note  in  legal  contemplation,  and  is  not,  there- 
fore, subject  to  the  strict  rules  regulating  such  security,  or 
negotiable  pa|)er,  and  the  authorities  cited  by  the  respon- 
dent are  notfappH<?ablp  to  the  case.  In  order  to  make  an 
instrument  a  vaKd  promissory  note,  It  must  be  for  the  pay- 
ment of  money,  and  for  the  payment  of  money  only;  for  if 
it  be  a  promise  to  pay  money  witdtb  do  any  other  act,  or  a 
promise  to  do  any  act,  and  not  to  pay  mcmey,  it  is  not>  in 
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the  sense  of  the  commercial  law,  a  promiasory  note;  and  it 
is  not  negotiable,  and  does  not  enjoy  the  common  privilege^ 
applicable  to  such  negotiable  paper.  (Story  on  Prom.  "Sote- 
Sec.  17;  Bay  ley  on  Bills,  Ch.  I,  Sec  4,  p*  10,  6A  eA; 
Story  pa  Bills,  Oh.  V,  pp.  162, 163,  8th  ed.) 

If  the  instrument  set  forth  in  the  answer  is  held  to  be  a 
written  contract,  without  the  requisites  of  a  promissory  note 
or  negotiable  paper,  then  parol  testimony  is  admissible  to 
show  the  circumstances,  conditions,  and  limitations  under 
which  the  paper  was  signed  by  the  defendant  Waters. 

**  If  some  of  the  sureties  on  a  bond  sign  upon  eondition 
that  other:^,  whom  they  name,  shall  also  execute  it  as  sure- 
ties, the  execution  by  those  persons  so  named  becomes  a 
condition  precedent  to  the  liability  of  those  who  have  already 
signed,  and  parol  evidence  is  admissible  to  show  such  con* 
dition."  (Paulding  v.  United  States,  4  Oanch,  219 ;  Vmfcr 
Btates  V.  Leffeler,  11  Peters,  86.)  Such  parol  evidence  do^ 
not  contradict,  but  merely  explains  the  written  agreement. 

J,  McM.  Bkafter,  for  Respondent,  in  support  of  the  judg 
ment  cited :  Humphreys  v.  Yale,  5  Cal.  178 ;  Rartmm  v. 
Biulingame,  9  Oal.  657;  Kritzer  v.  Mills,  9  CaL  21;  Storj 
tm  Bailments,  Sec.  315;  Schnoeppel  v.  Shaw,  3  N.  T.  446: 
Bchnoeppel  v.  Shaw,  6  Barb.  686;  Ooldsmith  ▼.  Brown,  35 
Barb.  484. 

By  the  Court,  SAimBBSow,  J,: 

The  note  m  suit  is  the  joint  and  several  note  of  ^^ 
makers.  Air  between  them  and  the  payee  they  are  boti 
principals.  If  one  of  the  makers  received  all  the  consider?. 
tion,  or  if  one  be  surety  for  the  other  as  between  theni 
selves,  it  is  a  matter  about  which  the  payee  is  not  conoenieil 
As  to  him  they  are  both  principals  notwithstanding,  and 
hence  if  Hie  relationship  suggested  exists  between  them  it 
cannot  be  made  the  subject  of  judicial  inquiry  in  this  action. 
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(^j±t^d  V.   Magruder,  10  Oal.  2S8;  Dcme   v.  Corduan  24  Cal 
164  ;  Shriver  v.  Love  joy,  32  Cal.  574.)  ' 

Jud^naent  affirmed. 


J.    I^    H:ASKELL  v.  ERASTUS  BARTL^TT  ato  S 

WESTOK. 


oif  Street  AsBMSMwrra^  Street  anessinaits  In  San  Frandaco 
are  not  ooutracta  within  the  meanlnir  of  the  ttatnte  In  relation  to 
Interest,  nor,  by  any  statute,  ia  interest  allowable  on  street  warrants 
Issued     for  street   iraproTements  in  that    city. 

▲<rnoM    w<y^    St^ebt  Asssssmbnts.— In  actions   to   recover   assessments  for 
street     improvements,    a   strict  compliance  with   the  provisions 
author  Ik  lug  them  must  be  shown,  to  sastaln  a  recovery.  ^^ 

^mn^icATioM     OF    Nones    of    Stbsbt    Improvuments.— Where 

statute,  a  notice  of  intention  to  make  street  Improvementa.'  f^  T  a 
F^anciseo  was  required  to  be  published  dally,  (Sundays  „^d to,  v  t 
ten   days.   In  the  newspaper  having  the  contract  for  the  elty  snd  t 

prlntixi^,  which  paper  Is  required  to  be  printed  and  circulated  l^^'^^id 
efty  :  and  where  such  a  notice  was  only  printed  in  mch  paper  for^et^ht 
out  of  ten  consecutive  days,  (the  remaining  two  day,  not  being  Sundavs  > 
tout  on  mkJ^  two  days  no  issues  were  made  by  said  paper:  JMd  that  the 
notlee    1^7   publication  was  insufficient  and  void.  ' 

Umc. To    constitute  a-  publication  In  a  city  paper,  it  most  appear  that  the 

paper  Is  l>oth  puWlshed  and  circulated  to  the  city  _  the  former  alone 
toelnsT  InsrufBclent. 

UisM. Where    such   dally   newspaper,    having   the    contract  for   said   city 

a^d  county, prtotlng,  Issued  dally  two  editlona,  to  wit:  a  morning  edition. 
which  wa*.  circulated  In  said  dty  and  the  country,  and  an  evening  edition 
which  was  circulated  in  the  country  only:  iUjItf,  that  the  publication  of 
notice  or  street  Improvement  lb  the  evening  edlUon  of  said  paper  only 
was    insvLfnclent  and  void.  *^  '* 

Ax'i'BAX-  from  the  District  Court,  PourA  Judicial  District, 
City  and    Coimty  of  San  Francisco. 

ThiB  ^v«ra.s  an  action  to  recover  a  street  assessment  ixi  the 
City  BXiS.  Cormty  of  San  Francisco, 

The  eoixiplaint  alleged  the  institution  of  proceedings  by 
the  Boax-d  of  Supervisors  on  the  2l8t  of  December,  1864  for 
paving  and  constructing  crosswalks  and  sidewalks  on  Com- 
mercial   street,  between  Front  and  Drum;  the  publication  of 
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the  resolution  of  intention  for  ten  days  daily,  (Sundays 
excepted,)  in  the  Alta  California;  the  passage  of  the  resolu- 
tion ordering  the  work  on  the  3d  day  of  January,  1865 ;  and 
all  the  other  acts  necessary  to  show  a  valid  assessment 
against  the  defendants  and  tihie  lots  described,  under  the  law 
of  1862  relating  .to  streets,  etc.,  in  San  Francisco,  (Statutes 
of  1862,  p.  391.)  The  assessments  and  warrant  are  alle2e<i 
to  have  been  made  on  the  28d  day  of  March,  1865.  The 
prayer  is  for  judgment  foreclosing  the  lien  for  the  sum  of 
four  hundred  and  twenty-nine  dollars  and  ninety-seven  cents 
the  amount  of  the  assessments,  with  interest  from  the  dat^ 
of  the  warrant  The  answer  contained  denials  of  all  the 
allegations  of  the  complaint  The  Court  gave  judgment  for 
plaintiff  according  to  the  prayer  of  his  complaint  The 
defendants  moved  for  a  new  trial,  and,  among  others,  relied 
on  the  grounds  that  the  evidence  did  not  sustain  the  judg- 
ment, and  specially  that  the  publication  of  notice  of  street 
improvement  was  insufficient  and  void.  Also,  that  the  Coirr 
below  erred  in  giving  judgment  for  interest  on  plair.tiir 
street  warrant.  The  motion  was  denied,  and  defaidani> 
appealed  from  said  judgment  and  the  order  denying  said 
motion* 

The  other  facts  are  sufficiently  stated  in  the  opinion  of 
the  Court 

B.  P.  £  Jdbish  Clement,  tixr  Appellants. 

I.  Interest  is  not  recoverable  upon  a  street  assessinenr. 
Street  assessments  are  not  included  within  the  terms  of  the 
Act  relating  to  interest  (1  Hitt  Dig.,  Art  3,856.)  The 
Street  Law  authorizes  the  plaintiff  to  recover  "  the  amouni 
of  the  assessment  ^^  —  nothing  more.  (Stats.  1863,  p.  52o, 
Sec.  13.)  The  action  is  not  upon  a  contract,  but  is  merely  n 
proceeding  for  the  collection  of  a  tax.  {Rendrick  v.  Crowl(]jy 
31  Cal.  471.)  And  a  tax  does  not  bear  interest  (Perry  v. 
Washhum,  20  Cal.  318,  350.) 

IL  The  notice  of  intention  was  not  duly  published.   Tht 
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notice  must  be  published  daily,  Sundays  only  excepted-  in 
the  official  paper.  (Stats.  1862,  p.  403,  Sec  25,  Sub.  6.) 
The  official  paper  must  be  "  a  city  daily  newspaper."  (Cons. 
Act;  Stats.  1856,  p.  164,  Sees.  68,  69.)  The  Evening  Alia 
not  being  circulated  at  all  in  the  city,  and  being  issued 
exclusively  for  the  country,  cannot  be  the  official  paper.  Ic 
is  not  in  w^y  sense  a  "city  daily  newspaper."  A  notice 
printed  in  the  Evening  Alta  is  not  published  —  not  "given 
or  offered  to  the  public"  —  in  this  city.  (Webster's  Diet., 
"publish,"  "  publication.")  Regarding  the  Evening  Alta 
as  a  partial  edition  of  the  regular  general  issue  of  the  paper, 
the  publication  of  a  notice  in  it  would  not  be  a  compliance 
with  the  law.  {Olcott  v.  Bobinson^  20  Barb.  149;  Black- 
well's  Tax  Titles,  243;  Davis  v.  Simms,  4  Bibb,  Ky.,  465.) 

[No  brief  on  file  for  Respondent] 

By  the  Court,  SANrteasoN,  J.: 

Street  assessments  in  San  Francisco  are  not  contracts 
within  the  meaning  of  the  statute  in  relation  to  interest, 
(Statutes  1850,  p.  92.)  Nor  is  there  any  provision  in  the 
statutes  in  relation  to  street  improvements  in  that  city  which 
-allows  interest  upon  street  warrants.  (Statutes  1862,  p. 
391  •  1863,  p.  525.)  The  thirteenth  section  of  the  latter  Act 
gives  the  contractor  or  his  assignee  a  right  of  action  for  the 
amount  of  the  assessment  only;  nothing  is  said  about  in- 
terest. 

The  app^llaiit-'s  objection  to  the  publication  of  the  notice 
of  intention  should  have  been  sustained.  These  actions  can 
be  sustained  only  by  showing  a  strict  compliance  witli 
the  provisions  of  the  statutes  under  which  tlie  city  works 

hen     improving    her    streets.       Under    those    statutes    a 
tice    of    intention  must   be   published   in   the   newspaper 

h'ch  has  the  contract  for  the  city  and  county  printing 
d  ily  fo^  ^  period  of  ten  days,  except  on  Sundays,  on  which 
a\^  it  need  not  be  published.      {Taylor  v.  Palmer j  31  Cal. 


I 


ill 
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244.)  The  paper  which  does  the  city  printiiig  must  be  a 
city  paper,  that  is  to  say  one  which  is  published  in  the  city 
(Statutes  1856,  pp.  163,  164,  Sees,  68,  69)  ;  which  is  to  say, 
printed  and  circulated  in  the  city,  for  a  printing  without  a 
circulation  is  not  a  publication.  The  case  shows  that  the 
Daily  Alia  Calif omia  had  the  contract  for  the  city  printiiig; 
that  two  editions  of  that  paper  are  generally  issued  each  day. 
one  in  the  morning  and  the  other  in  the  evening;  that  th? 
morning  edition  circulates  in  the  city  and  country,  and  the 
evening  edition  in  the  country  only  and  never  in  the  city. 
That  no  morning  edition  was  issued  on  two  of  the  ten  day' 
upon  which  the  notice  ought  to  have  been  published,  but 
that  an  evening  edition  was  issued  on  those  days,  b::: 
whether  the  notice  was  in  those  editions  the  record  does  not 
show.  A  publication  in  the  evening  edition,  which  does  not 
circulate  in  t;he  city,  is  not  a  publication  in  the  city,  and  not 
a  compliance  with  the  provisions  of  the  statutes  to  which  we 
have  referred.  To  make  the  publication  good,  in  view  of 
the  fact  that  no  morning  edition  was  issued,  it  must  appear 
that  the  notice  was  in  the  evening  edition  on  botb  days,  and 
that  on  each  day  the  edition  was  circulated  among  the  city 
subscribers.  (Olcott  v.  Robinson,  20  Barb.  149  ;  Davis  v. 
Simms,  4  Bibb,  465 ;  Blackwell  on  Tax  Titles,  243.) 
Order  denying  a  new  trial  reversed  and  new  trial  granted. 

Neither  Mr.  Justice  Sawybb  nor  Mr.  Justice  KnoDii 
expressed  an  opinion. 


GEORGE  F.  SHAEP  t;.  THE  COUNTY  OF  COl^TTd 

COSTA, 

Law  of  Contbacts  —  to  whom  Applicabul-^  The  law  of  printe  coa- 
tracts  is  not  applicable  where  the  State  or  comitj  gortemment  U  a 
party,  In  respect  to  the  mode  or  measare  of  enforcement 

County  aitd  Statb  Oqtkksvmstb  —  RnoDns  Aoazvs*^ — The  const? 
^vemment  Is  a  part  of  the  State  goyemment,  which  la  acrrerelgn.  pf 
State  goTernment,  neither  In  Its  general  nor  local  capacity,  can  be  fwd 
by  her  creditors  or  made  amenable  to  Judicial  process,  ezces»t  by  her  ara 
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coxKaent.      Her  eredfton  mast  rely  solely  upon  her  food  lalth  as  to  the 
^Ina«»    mode,  and  measure  of  pajment 

^^^liere.    subsequent    to    the   accruing   of   Q.'s  claim   against   Contra 

Oovt^a.    Oounty,  the  Legislative  Act  was  passed  authorising  suits  to  be  in- 

»t-ltts*ed    against  counties  on  claims  rejected  by  the  county  goTernments: 

j^^2€f^    tliat  a  judgment  under  that  Act  only  had  the  effect  of  couTerting 

m     disputed  into  an  a^idlted  claim  a«ain;it  a  county,  and  the  Stete,  by 

r^mLmf^n   of  her  soTereignty,  atUl  held  control  of  the  question  of  payment  as 

to    sail    Itm  incidents  of  time»  mode,  and  measure. 

^^^       OofiTTA   Fdndino    Act— VAui>iCT   OF.~The    Act  of   1856.    (Stau, 

XSS^p    «>-  ®»)  providing  for  fundingr  the  debts  of  Contra  Costa  County,  was 

In.    «:lae   exercise  of  legitimate  and  onquestionable  power  on  the  part  of  the 

l^^efl^Blcitnire,  and  thereby  the  State  goTernment  left  all  claimants  for  whom 

^ro-^l****"    ^^w  therein  made,   without   anj   furtlier  cUlm  for  payment; 

^so^P^   In  the  particular  mode,  measure,  and  time  ttierein  provided. 

O^ua-A'^ow  OF  THE  St^tb. —  Under  aaid  Act,  all  claimants  whoss 
clmiMJO^  were  embraced  in  its  provisions  were  bound  to  fund,  or  forego  all 
^oxttM,^r  claim  founded  upon  any  supposed  legrai  or  amoral  obligation  to  pay, 
r«Bt:lx>^  upon  the  State.  Thereafter,  the  greneroslt^  cnly,  and  not  the  good 
fgiStlx  of  the  State,  could  be  invoked  hy  such  clalxzxants  as  failed  to  fund 
tbelr  olmlme. 
GoirrBA  OosTA  Codwtt  —  Act  ov  'Mjibch  14th,  18Qo.  a  nudum  pactum^ 
Tlie  I-.e«rl»l*tive  Act  of  March  14th,  1860.  (Stata.  ^ggQ,  p.  94,)  providing 
X<fr  *»»«  *®^  *"*  collection  of  a  special  tax  to  pay  plaintiffs  demand,  was 
US  sUl  rBMpeetB  ecc  gratia,  and,  as  an  offer  of  P&^x^ent  on  the  part  of  the 
^tmtm,  w«>  a  nudum  jMCism. 

,Ajpi*»^^^  *^°^  ^^  District  Court,  IFif  te^nih  Judicial  Dig- 
-trict,  Oity  and  County  of  San  Francisco. 

This  was  an  action,  commenced  January  16th,  1865,  on  a 
iixagrrLerxt  for  eighty-five  thousand  dollars,  with  interest 
thoi^ort  a.t  the  rate  of  five  per  cent  per  ^^^^  ^^^^  ^^^  ^^^^ 
of  its  rendition,  July  18th,  I860.  The  cause  was  tried 
l>of  01-e  tlie  Court  vdthont  a  jury,  on  axx  agreed  statement  of 
faots.       The  following  are  substantially  the  facts  involved: 

Jax  aS52,  the  Board  of  Supervisors  of  Contra  Costa  County 
a«T-eea  with  one  Oilman,  m  consideration  that  he  should 
tSild  a  bridge  across  San  Antomo  Creek,  to  pay  him  there- 
for  sevexi  thousand  four  hundred  dollars;  and,  in  the  event 
«f  xxonpaym^*'  a  penalty  of  five  per  cent  a  month  on  the 
X-incipai  &nni  was  stipulated  should  be  paid  and  derived  as 
Siterest-       The  bridge  was  built;  the  contractor  did  not  get 

Ss  T>ay •  ^^y  ^  warrant  on  the  County  Treasury  was  issued 

to  bi^ *^®~  ^^""^  ''''  ^"^^^  ^  P^y  "^^^^  *^^>  after  1864, 
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when  the  law  was  passed  permittmg  eountieB  to  be  saed,  he 
brought  suit  and  obtained^  on  the  22d  of  March,  1856,  a 
judgment  against  the  county  for  twenty  thousand  four  hun- 
dred and  twenty-seven  dollars^  that  amount  being  the  seren 
thousand  four  hundred  dollars  and  interest  at  five  per  cent 
a  month  to  that  date.  Soon  after^  Oilman  assigned  the 
judgment  so  obtained  to  plaintifi;  and  the  latter,  preyicms 
to  the  month  of  March,  1860,  caused  divers  executions  to  be 
issued  on  said  judgment,  and  levied  on  the  property  of 
defendant,  which  executions  were  severally  quashed  and  said 
levies  discharged  by  the  District  Court  in  which  said  judg- 
ment has  been  rendered,  and  said  judgment  remained  whollj 
unsatisfied. 

Afterwards,  on  the  14th  of  March,  1860,  the  L^islature 
passed  an  Act  providing  for  the  payment  of  the  judgment 
for  twenty  thousand  four  hundred  and  twenty-seven  dollars 
and  interest  t^hereon,  from  the  date  of  its  rendition,  at  the 
rate  of  ten  per  cent  per  annum,  by  authorizing  the  Board  of 
Supervisors  of  Contra  Costa  County  to  levy  a  special  tax  for 
that  purpose,  upon  the  condition,  however,  that  the  creditor 
should,  before  the  Ist  of  August  following,   signify  his 
acceptance  of  said  amount  so  to  be  provided,  in  fuU  satisfac- 
tion and  payment  of  the  demand  growing  out  of  the  build- 
ing of  the  bridge  by  said  Oilman.    (See  Stats.  1860,  p.  94.; 
Acceptance  within  the  required  time  was  made  by  plaintiff 
of  the  terms  of  said  Act,  and  the  outstanding  warrant  held 
by  him  as  assignee  was  thereupon  surrendered  up,  the  tai 
was  levied,  the  required  amount  was  obtained  thereby,  and 
the  sum  of  thirty-one  thousand  nine  hundred  and  eleven  * 
dollars  and  twenty-one  cents  —  a  sum  equal  to  said  twenty 
thousand  four  hundred  and  twenty-seven  dollars  judgment 
with  interest  added  at  ten  per  cent  per  annum  —  paid  over  to 
plaintiff  and  received  by  him,  for  which  his  receipts  were 
given  to  the  proper  county  authorities,  in  full  satisfaction  of 
all  demands  accruing  at  any  time  in  said  Gilman's  favor 
against  the  County  of  Contra  Costa  for  building  said  bridge 
across  the  San  Antonio  Creek     The  said  judgment  for 
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eighty-five  thousand  dollars^  sued  upon  in  this  action,  was 
recovered  by  plaintiff ,  as  assignee  of  the  Oilman  judgment 
of  March  22d,  1856,  for  twenty  thousand  four  hundred  and 
twenty-seven  dollars,  in  an  action  instituted  thereon  for 
its  revival,  and  there  was  entered  up  a  new  judgment 
thereon  by  default,  by  the  Clerk,  against  the  oounty,  on 
the  18th  day  of  July,  1860,  for  eighty-five  thousand  and 
forty-two  dollars  and  eighty-six  cents^  principal  and  interest 
Said  revived  judgment,  by  its  terms,  was  made  to  draw 
interest  at  five  per  cent  a  month  from  and  after  the  date  of 
ita  rendition* 

The  defendant  had  judgment  for  costs  in  the  Oourt  below, 
and  plaintiff  appealed. 

8.  Heydenfeldt,  for  Appellant,  argued: 

That  a  given  sum  of  indebtedness  cannot  be  satisfied  by 
the  bare  payment  of  a  less  sum,  even  if  accepted  in  full  pay- 
ment by  the  creditor;  and  cited  Broom's  Legal  Maxims; 
DeUmd  v.  Hiett,  27  Cal.  611.  That  the  acceptance  by  the 
plaintiff  of  the  provisions  of  the  Act  of  March  14th,  1860,  in 
full  satisfaction  of  his  demand  for  a  much  larger  sum  due 
him,  than  that  Act  provided  should  be  paid,  was  a  nudum 
pactum.  That,  by  that  Act,  the  L^slature  did  no  more 
than  make  provision  for  payment  of  a  part  of  a  just  demand 
due  plaintiff,  arising  on  a  valid  contract,  the  whole  of  which 
was  then  due.  The  obligation  to  make  payment  of  the 
whole  demand  was  as  well  founded  in  every  consideration 
of  justice  and  good  faith  as  to  the  part  for  the  payment  of 
which  provision  was  made.  That  by  this  Act  the  State-  did 
no  more  than  proffer  conditionally  to  partly  perform  a  plain 
duty,  viz:  to  pay  plaintiff's  whole  demand,  and  this  could 
not  be  construed  into  a  consideration  sufficient  to  sustain 
plaintiff's  promise,  as  valid  and  binding,  to  accept  such  part 
payment  in  satisfaction  of  his  whole  demand. 

E.  Millsj  Thomas  A.  Brown,  and  Mark  Shepard,  iot 
Respondent 
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The  statute  of  1856,  pages 
funding  all   indebtedness  of  d^ 
1855,  and  that  such  existing  indi 
as  in  this  Act  provided.    The  p^ 
to  accept  the  benefit  of  said  Actj 
less  —  the  law  prohibiting  paynj 
said  Funding  Act.     (See  Hunsd 
Statutes  1855,  p.  12,  Sec.  13.) 
authorizing  the  officers  of  the  oi 
mode  prescribed  by  the  Fimdin 
The  complaint  did  not  state  fa<S 
action,  and  defendant  submits  thf 
the  Clerk  for  this  reason  was  a  ni 
45 ;  Ahbe  v.  Marr,  14  Cal.  211.) 
The  plaintiff,  having  no  remei 
his  said  claim,  applied  to  the  Le, 
was  granted  upon  the  terms  and  < 
Act,  his  claim  being  then  as  m 
enforcement  as  if  fully  paid.     (S 
95.)     The  defendant,  without  the 
could  not  pay  the  claim,  or  any  pj 
authority  to  levy  taxes  save  in  the 
beyond  question,  that  the  Legislat 
any  purpose  they  may  choose,  ai 
such  authority,  the  Legislature  m 
as  to  them  may  seem  just    (Coni 
of  Supervisors  of  Alameda  Count i 
Cal.  646.)    The  levy  of  taxes,  by 
upon  the  terms  stated  in  said  A( 
the  settlement  of  this  claim.     The 
tion  of  the  old  for  a  new  contract 
fully  performed.    The  new  contra 
to  support  it,  for  the  Legislature 
as  well  as  terms.     (Van  Maren 
Hittell's  Digest,  par.  599;  2  Cal 
Cal.  349 ;  Meyers  v.  English,  9  d 
The  plaintiff^  by  his  acceptance 
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in  the  Act  of  1860,  and  interest  thereon  at  ten  per  cent  per 
annum,  clearlj  gave  defendant  to  understtond  that  his  claim 
for  five  per  cent  per  month  was  abandoned.  Defendant 
therefore  insists  that  plaintiff  is  estopped  from  now  setting 
up  or  claiming  any  demand  for  interest  growine  out  of  the 
original  agreement,  (Burnett  v.  Dickson/  5  Cal.  115; 
Mitchell  V.  Reed,  9  Cal.  205 ;  McGee  v.  Stone,  9  Cal.  606 ; 
Greenl.  on  Ev.  195,  Sec  27.) 

It  is  contended  by  .plaintifiF  that  the  amount  paid,  to  wit: 
thirty-two  thousand  dollars,  was  received  and  applied  under 
the  law  and  acceptance  of  plaintiff,  to  the  payment  in  part 
of  the  judgment  of  1856  mentioned  in  the  Act  of  18G0. 
We  say,  if  this  be  true,  then  the  only  object  of  this  suit  is  to 
recover  the  balance  of  the  interest,  which  would  he  the  dif- 
ference between  the  interest  designated  in  the  law  and 
acceptance  at  ten  per  cent  per  annnm,  and  five  per  cent  per 
month,  designated  in  the  contract. 

The  law  of  1860,  first  section,  fised  the  application  of  the 
money  raised  and  received  thereunder,  to  be  applied  to  the 
payment  of  —  first,  the  judgment;  second,  the  costs;  and, 
third,  interest  at  the  rate  of  ten  per  cent  per  annum,  from 
the  date  of  the  rendition  of  judgment,  to  wit:  March  12th, 
1856.  The  balance,  then,  claimed  to  be  now  due,  and  sued 
for  in  this  action,  must  be  interest  money,  and  defendant 
submits  til  at  an  action  for  interest  cannot  be  maintained. 
The  plaintiff  having  accepted  the  principal  of  his  debt,  can- 
not afterwards  sue  f6r  the  interest  (Tillotson  v.  Preston,  3 
Johns.,   and  cases  therein  cited.) 

In  view  of  the  foregoing,  defendant  submits  that  the 
i^efense  in  this  case  may  rely  upon  either  payment  and  satis- 
faction, accord  and  satisfaction,  release  and  discharge,  com- 
promise and  satisfaction,  or  part  payment  as  satlsfacfion  in 
fun.  (3  Blk.  Com.  p.  15,  note  42;  Story  on  Oontrtu?&s,  Sec. 
982,  and  notes  1-6;  2  Parsons  on  Contracts,  pars.  lO-l-^OO, 
and  notes;  Rose  v.  Hall,  26  Conn.  392;  Cushing  v.  W  if  man, 
4:4:  Maine,  121 ;  Ooodrich  v.  Stanley,  24  Conn.  ijlS,  Johnston 
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V.  Braavrum,  5  Johns.  271; 
129-132,  and  notes,  and  note 
1  Rawle,  391 ;  Harris  v.  Stor 
1  Parsons  on  Contracts,  pp. 
864,  and  notes  o  and  p,  p.  { 
370,  and  authorities  there  cit 
Maine,  450;  Munroe  v.  Perk'i 
on  Contracts,  373-76;  2  Pars 
and  notes.) 

By  the  Court,  Sandebson,  . 

The  law  of  oontraots,  as 
invoked  by  the  learned  counse 
as  we  consider,  furnish  the  r 
Whether  a  given  sum  of  indebt 
bare  payment  of  a  less  sum,  th 
full  by  the  creditor,  or  whethei 
date  of  a  given  contract  becomi 
cannot  therefore  be  impaired  b 
questions  which  we  do  not  fin 
this  place. 

In  this  case  a  sovereign  is  on 
for  the  government  of  the  Coun 
tion  of  the  State  Government, 
there  are  no  remedies  except  si 
exercise  of  that  good  faith  by 
presumed  to  be  actuated,  may  j 
ment,  neither  in  its  general  noi 
sued  by  her  creditors  or  made  a 
except  by  her  own  consent  He 
upon  her  good  faith  as  to  the  ti 
payment.  (Htunsaker  v.  Borden 
Brooks,  16  Cal.  34.) 

At  the  time  the  contract  was 
the  State,  as  represented  in  the  1 
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Costa  County^  no  remedies  in  a  judicial  sense  existed  either 
against  the  State  or  county.     Oihnan   entered  into  the  con- 
tract with  full  knowledge  that  he  had  no  security  for  its 
performance  on  the  part  of  the  county   except  the  good  faith 
of  the  Government.     He  knew  that  tlaere  was  no  mode  by 
which  the  State  or  county  could  be  coerced  to  pay  through 
the  action  of  the  judicial  department.     He  knew  that  the 
State  or  county  could  make  payment  only  by  the  exercise  of 
the  sovereign   power   of  taxation,  aixd  that  there  was  no 
higher  power  by   which  the  exercise   of  that  power  for  his 
benefit  could  be    coerced.     The  subsequent  passage  of  the 
Act  by  which  persons  holding  claims  against  counties  were 
allowed  to  sue  them,  when  such  claims  ware  rejected  by  the 
county  government,  did  not  at  all  improve  the  condition  of 
Oilman  or  his  assignee  in  this  respect,  nor  add  to  the  oUiga- 
tion  of  the  State  or  county  to  pay  his  daim.     A  judgment, 
under  that  Act,  against  a  county  only  had  the  effect  of  con- 
verting a  disputed  into  an  audited  claim.     {Emeric  v.  G-ilr 
man,  10  Cal.  404.)     Beyond  the  entry  of  judgment  the  judi- 
ciary wqre  not  authorized  to  proceed,  and  hence  in  respect  to 
payment,  Oilman  and  his  assignee  had  no  higher  claim  after 
he  obtained  his  judgment  than  before,  and,  as  before,  was 
still    dependent   upon   the  good   faith   of  the   State.     His 
remedy — ^if  remedy  it  may  be  called — still  lay  in  the  volun- 
tary exercise  of  the  taxing  power  of  the  State.     In  other 
words,  the  State,   by  reason  of  her  sovereignty,  still  held 
control  of  the  question  of  payment  as  to  all  its  incidents  of 
time,  mode  and  measure.     By  the  passage  of  the  Funding 
Act  of  1855  (Statutes  1856,  p.  9,)  the  State  made  provision 
for  the  payment  of  the  debts  of  Contra  Costa  County  created 
prior  to  the  Ist  day  of  February  of  that  year,  to  which  class 
belonged  the  claim  in  suit     The  Act  was  the  exercise  of 
legitimate   and   unquestionable  power  on   the  part  of   the 
Legislature.     (Hunsacker  v.  Borden,  supra,)     As  already 
shown,  the  State  had  the  power  to  pay  or  not  as  she  pleased, 
and  of  course  to  determine  the  time,  mode  and  measure  of 
payment     This  ahe  did  by  passing  the  Funding  Act,  and  in 
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passing  it  she  fully  vindicated  her 
claimants  for  whom  provision  was  m 
any  further  claims  upon  her.    She  pi 
should  be  met  and  satisfied  in  a  pa^ 
other.     While  claimants  were  not  i 
they  were  told  that  payment  woul^ 
way.     In  view  of  this  language,  cl 
fund,  or  forego  all  further  claims  f ouj 
legal  or  moral  obligation  to  pay  them 
If  parties  who  failed  to  fund  made 
payment,  they  could  not  invoke  the  { 
but  must  rely  entirely  upon  her  ger 
State  might  do  for  them  would  be 
without  the  color  of  l^al  or  mora 
duty,  in  that  respect,  cast  upon  th< 
formed  by  the  passage  of  the  Fimdin; 
and  taking  his  pay  in  the  mode  pr 
Act,  Gilman  forfeited  all  further  cla 
of  the  State,  and  the  subsequent  pa; 
14th  of  March;  1860,  (Statutes  18 
respects  ex  gratia.     Instead  of  the  ^ 
the  charge  of  bad  faith,  or  an  attemjf 
of  a  just  claim,  she  is  entitled  to  the 
ing  provided  for  and  paid  a  claim 
any  foundation  in  equity  or  good 
the  acceptance  of  the  sum  offered  b; 
in  full  satisfaction  of  the  daim,  bei 
the  part  of  the  plaintiff,  the  offer  w 
the  part  of  the  State,  and  the  plaint 
victim  of  republican  ingratitude^  is  a 
generosity. 

Judgment  affirmed. 


Mr.  Chief  Justice  Cubbbt  ezpre» 
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JAMES  A.  JOHNSON  v.  P.  A.  LAMPING. 

Debtob  and  Tgktfbasob:^— L.  recovered  Judgment  aeralnst  R.  Co.,  from 
which  R.  Co.  appealed  to  the  Supreme  Court,  where  the  Judgment  waa 
modified  by  reducing  the  rate  of  interest  and  striking  out  the  require* 
ment  for  its  payment  in  gold  coin.  No  stay  of  proceedings,  pending  said 
appeal,  having  been  obtained,  L.  caused  the  mining  claims  of  R.  Co.  to  be 
sold  under  execution,  issued  on  said  judgment  before  said  reversal,  and 
became  the  purchaser  for  the  amount  of  his  Judgment  —  he  paying  to  the 
Sheriff  his  legal  fees,  and  grivlng  receipt  on  his  Judgment  for  the  amount 
of  his  bid.  Within  six  months  thereafter,  L.  received  from  the  working 
of  said  claims  seven  thousand  dollars  over  the  expenses  for  said  work : 
heM,  first,  on  the  assumption  that  said  modification  of  Judgment  per  te 
rendered  said  sale  void,  that  the  working  of  said  claims  by  L.  was  a  tres- 
pass, and  he  a  tortfeasor,  and  not  a  debtor  of  R.  Co.  In  the  sense  of  the 
statute  in  relation  to  attachments,  (Pr.  Act.  Sec.  126;)  second,  that  while 
R.  Co.,  at  their  option,  could  hold  L.  responsible  as  tortfeasor,  or,  by 
waiving  the  tort,  treat  him  as  their  debtor,  yet  until  the  tort  should  be 
so  waived  by  R.  Co.,  neither  they  nor  their  creditors  coold  treat  L.  as  a 
debtor  for  said  amount  realised  by  him  from  working  said  claims. 

Iran. —  Where,  In  such  a  case,  R.  Co.  had  ceased  to  work  said  claim  be- 
fore said  sale,  and  immediately  after  it  had  been  made  entered  into  a  con- 
tract with  L.,  by  which  it  wan  stipulated  that  R.  Co.  should  work  the 
claims  during  the  time  alIowe<l  for  redemption,  and  pay  the  gross  pro- 
ceeds to  L.,  who  should  pay  the  expenses  of  said  working  and  pay  wages 
to  R.  Co.  for  said  working,  whether  the  claims  should  yield  n  profit  or 
not,  and  under  said  contract  L.  received  from  R.  Co.  gold  dust  of  the 
value  of  said  seven  thousand  dollars  over  the  expenses  of  such  work: 
held,  that  such  contract  was  valid,  and  said  gold  dust  became  the  prop- 
erty of  L.,  and  thereby  he  became  neither  debtor  nor  tortfeasor. 

lOBU  —  Skttino  Aside  Execdtion  Sale. —  Where  mining  claims  were  sold 
ru  Che  Judgment  creditor,  on  an  execution  issued  on  a  Judgment  rendered 
against  the  owners  for  the  full  amount  of  said  Judgment,  and  afterward 
said  Judgment  was  reduced  In  amount  by  this  Court  on  an  appeal  taken 
therefrom  by  said  owners :  held,  that  said  sale  was  valid  when'  made,  but 
•  opon  said  modification  of  the  judgment  was  liable  to  be  set  aside,  on  the 
application  therefor  by  said  owners,  either  by  this  Court  or  the  Court 
below,  upon  the  return  of  the  case,  or  by  action  by  the  owners  against  the 
purchaser :  but  except  upon  such  application  or  action  the  validity  of  the 
sale  will  remain  unaffected  by  the  modification  of  said  Judfi^ment. 

IDBM.— Until  said  owners  elect  to  treat  said  sale  as  valid,  the  judgment 
creditor  will  not  become  the  debtor  of  the  owners  of  said  mining  claims    > 
for  the  amount  of  said  purchase  price  bid  by  him  in  excess  of  the  amount 
of  the  judgment,  as  modified  on  said  appeal, 

IDBM. —  The  plaintiff,  as  creditor  of  the  owners.  In  case  of  collusion  be- 
tween said  purchaser  and  owners,  or  for  other  legal  grounds,  might  i>er- 
haps  come  in  by  action,  but  not  by  way  of  attachment  of  said  balance  as 
a  debt  due  from  said  purchaser  to  said  owncra. 
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Argument  foj 


Appeal  from  the  District  0 
Sierra  County.  , 

The  defendant  had  judgmi 
plaintiff  appealed*  i 

The  other  facts  are  sufficiQ 
the  Court, 

Creed  Haymond,  for  Appelj 

1 

That  the  order  of  this  Coi 
Bed  Star  Company,  modifyiii 
a  reversal ;  and  cited  Bouv.  1 

That  Lamping,  by  virtue 
entitled  to  the  rents,  is&ues  at 
ing  the  time  for  redemption 
for  its  validity  upon  the  jud 
entitled  to  the  rents  and  prof 
after  its  reversal  he  must  aca 
and  profits;  and  cited  Ronin 

That  after  the  modificatio 
V.  The  Bed  Star  Company 
Lamping  and  the  company  ^ 
He  was  indebted  to  the  I 
amount  of  the  rents  and 
amounted  to  seven  thousanc 
time  have  maintained  an  i 
for  the  amount  thereof;  ai 
Noyes,  10  Mass.  438 ;  Bcunl 
Washington,  6  Peters,  19 ; 

That  neither  a  motion  i 
the  sale  to  Lamping  of  th< 
the  reversal  of  the  judg] 
object  of  a  motion  to  set  ai 
of  the  cloud  on  the  title  B2 
cate  or  deed.  The  validity 
the  certificate  or  the  deed 
under  either  must    prodx 
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them  ;  and  with  the  reversal  of  the  judgment  falls  the  certifi- 
cate or  deed,  and  they  are  wholly  ineffectual  for  any  pur- 
pose whatever. 

That  though  it  be  held  that  the  order  of  the  Supreme  Court 
made  in  Lamping  v.  The  Red  Star  Company  did  not  in  effect 
amount  to  a  reversal  of  the  first  judgment  rendered  by  the 
District  Court  in  that  case,  yet  Lamping  is  indebted  to  the 
Ked  Star  Company  in  the  sum  of  eight  hundred  and  sixteen 
dollars  and  ninety-seven  cents,  behag  the  difference  between 
his  bid  at  the  Sheriff's  sale  (less  costs)  and  the  amount  of 
his  jndgment  as  modified  and  for  that  amount^  at  least,  the 
plaintiff   should  have  had  judgment  i 

P.   'Vart  Clief,  for  Respondent. 

I.  The  respondent  was  not  liable  to  any  meijibers  of  the 
Red  Star  Mining  Company,  either  jointly  or  severally,  upon 
any  contract,  express  or  implied,  for  the  gold  dust  received 
from  the  claims  after  he  became  the  purchaser:  1st.  Because 
he  was  entitled  to  the  proceeds  of  said  claims  over  expenses 
from  the  time  he  became  the  purchaser  at  Sheriff's  sale  till 
the  expiration  of  the  time  allowed  for  redemption;  2d.  Be- 
canse  of  the  agreement  entered  into  between  him  and  the 
^<  members  of  the  Red  Star  Mining  Company;"  3d.  It  is 
not  contended  that  respondent  is  liable  for  this  gold  dust  to 
any  on^y  unless  the  judgment  under  which  he  purchased 
had  been  reversed  by  the  Supreme  Court.  It  w^as  not 
reversed,  but  only  modified.     (See  Lamping  v.  Byatt,  27  Cal. 

100.)  ^  .      . 

The    Snpreme  Court  recognize  it  as  a  modification,  and 

disting^i^^^  it  from  a  reversal  by  allowing  us  fifteen  days  in 

hich    to   consent  to  the  proposed  modification,  and  ordering 

,     t    in.  case  we  did  not  consent,  the  judgment  be  reversed, 

^Xhe    infallible  test  of  a  reversal,  as  distinguished  from  a 

j-£^^tion,  is  that  a  reversal  leaves  the  parties  and  all  their 

™^hts  precisely  as  they  stood  before  the  judgment     (7  Cal. 
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^ 

Nothing  short  of  the  reversal 
a  Sheriff's  sale  is  made  can  in  || 
such  sale,  even  admitting  that  | 
.purchaser.  The  old  rule,  whi<j 
without  any  exception,  was,  tl^ 
would  not  invalidate  a  sale  undi 
Ccise,  8  Co.  96 ;  Carter  v.  iSimj 
V.  Bennei,  1  Cow.  734;)  and  ti 
is  the  case  in  which  the  }udginl 
chaser,  provided  only  that  the 
nullity. 

Had  the  modification  only  ex 
or  even  to  a  portion  of  the  p 
stood.  It  would  then  have  be 
principle  to  the  case  of  a  She 
virtue  of  several  executions  at 
that  the  sale  must  stand  good  : 
rients  on  which  the  execi 
versed.  {Bruce  v.  Vfesterveltj 
Fleas.)  Had  the  judgment 
.  purchased  been  reversed  on 
merely,  stiU  the  sale  would  h 
or  set  aside  by  some  direct  pi 
in  Reynolds  v.  Harris,  above 
ceeding  to  avoid  the  sale  mij 
Court  below,  in  case  the  pro 
Supreme  Court  to  procure 
vided  in  section  three  hundr 
Act  (See  authorities  cite< 
judgment  which  may  be 
irregularity  is  a  valid  judj 
support  and  justify  its  own 
by  law;  and  the  reversal  o 
nullifies  the  acts  done  by  vi 
reversed.  Bank  of  United 
Peters,  19.  where  it  ia  aslH 
cmuLOt  bave  a  retrospect!^ 


06t.  1867.]  {ToHNsoN  tf.  Xaampikc^.  295 


Arguitaent  f^r   Responden^fc. 


which  Tvas  la-wful  when  done."  Our  ixudepstanding  is  that 
all  acts  done  by  authority  of  an  irregixlar  judgment  remain 
valid  after  such  judgment  is  reversed,  and  that  the  only 
exception  to  this  rule  is  the  case  of  a  sale  on  execution 
-which,  after  reversal  of  the  judgment,  may  be  avoided  hv 
the  judgment  debtor,  at  his  electiort,  when  the  judgment 
creditor  is  the  purchaser.  And  we  fixrther  understand,  that 
no  modification  of  a  judgment  which  does  not  set  aside  all 
authority  to  sell  under  it,  will  at  all  affect  a  sale  made  by  its 
authority  before  the  modification.  (^Langley  v.  Warner  3 
IT.  Y.   829;  Wood  v.  Jackson,  8  Wend.  37.) 

U.  Respondent  was  not  indebted  to  the  Red  Star  Mining 
Company  on  account  of  the  excess  of  his  bid,  at  the  SheriflPs 
sale,  o^rer  the  amount  of  his  judgment  as  modified.  If  liable 
at  all,  his  liability  did  not  arise  out  of  any  contract,  express 
or  implied.  There  certainly  was  no  express  contract  to  pay 
or  refund  any  sum  of  money.  ^  So  far  as  the  bid  may  be 
considered  an  express  contract,  it  was  a  contract  with  the 
Sheriff  alone,  and  it  was  not  in  the  power  of  the  Sheriff  to 
make  a  contract  vdth  respondent  which  would  bind  him  to 
the  Red  Star  Mining  Company,  or  to  the  defendants  in 
execution.  (Drake  on  Attachments,  Sec.  545;  PressnaU  v. 
Mahry,  S  Porter,  105;  Grace  v.  Maxfield,  6  Humph.  328; 
Turrter  v.  Armstrong,  9  Yerg.  412 ;  Lewis  v.  Dubose,  29  Ala. 

219.) 

Upoxi  appellant^s  theory  of  the  case,  respondent  was  a 
^rtf  easor,  and  while  the  Red  Star  Mining  Company  might, 
perhaps,  waive  the  tort,  and  sue  on  assumpsit,  yet  this  was 
their  exclusive  privilege,  and  until  done  clearly  appellant 
could  irt  no  event,  in  a  proceeding  by  way  of  attachment, 
treat  app^^^^*.  ^^  *^®  debtor  of  tbe  company.  (1  BLiUiard 
on  ToJrtB,  44  et  seq.) 
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B J  the  Courti  Sandebsoit,  J. : 

This  is  an  action  by  an  attachi 
nishee.  The  case  comes  here  npc 
the  only  question  is  whether  the  d 
the  debtors  of  the  plaintiff  at  the 
served  upon  him^  within  the  meanii 
twenty-sixth  section  of  the  Practic 

The  respondent  makes  certain 
debtors  of  the  plaintiff  are  the  san 
defendant,  which  we  pass  withoi 
assume,  for  the  purposes  of  our  ju 
of  the  plaintiff  are  the  same  as  the 
defendant,  and  that  the  latter,  if  a 
jointly,  as  they  are  conceded  to  b< 
plaintiff. 

It  appears  from  the  findings  that 
previous  to  the  suit  of  the  plain ti 
Mining  Oompany,  sued  that  compa 
ment  against  it  by  default.  The 
draw  a  certain  rate  of  interest  wi 
any  prayer  for  such  relief  in  the  c 
made  payable  in  gold  coin,  although 
a  gold  contract,  as  this  Court  subs 
also  erroneous  in  certain  other  res] 
mentioned  here.  The  case  will  be  f< 
99.  On  appeal  to  this  Court  the  ju 
striking  out  the  clauses  in  relation 
in  gold  coin,  and  in  certain  other  res 
has  been  made.  There  was  no  sta; 
Court  below,  and  before  the  decisi 
Court  the  defendant  had  taken  out  a 
the  mining  claims  of  the  Red  Star 
sold.  At  the  sale  the  defendant  bid 
his  execution  called  and  became  the 
the  Sheriff  no  money,  except  his  fee 
gave  him  a  receipt,  «s  is  usual  in  suci 
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to  the  face  of  the  execution  less  the  fees  paid  to  the  Sheriff. 
The  Red  Star  Mining  Company  had  oeased  to  work  their 
mine  prior  to  its  sale.  After  the  Bale  a  contract  was  made 
between  the  defendant  and  the  company,  by  which  the  latter 
agreed  to  work  the  mine  during  the  time  allowed  for  redemp- 
tion and  pay  over  the  proceeds  to  the  defendant,  and  the 
latter  agreed  to  pay  all  the  expenses  of  working  and  to  pay 
the  company  w<ages  in  any  event,  whether  the  mine  should 
yield  a  profit  or  not.  Under  this  contract  the  defendant 
received  from  the  mine,  over  and  above  expenses,  the  sum 
of  seven  thousand  dollars  in  gold  dust 

In  view  of  these  facts  the  appellant  claims :  First  —  That 
the  sale  was  made  null  and  void  by  the  modification  of  the 
judgment,  aid  the  defendant  indebted  to  the  company  for 
the  full  amount  of  gold  dust  taken  out  of  the  mine  without 
any  deduction  on  account  of  his  judgment  against  the  comr 
pany,  because  he  has  not  pleaded  it  as  a  set-off  in  this 
action ;  and  second,  that  if  the  sale  is  valid  the  defendant  is 
indebted  to  the  company  in  a  sunoi  equal  to  the  excess  of  his. 
bid  at  the  sale  over  the  face  of  his  judgment  as  it  now 
stands. 

Assuming,  for  the  sake  of  the  argument,  that  the  modi- 
fication of  the  judgment  (which  was  a  reduction  of  the 
aJQiount)  was  equivalent  to  a  rev^sal,  and  that  by  reason 
ttiereof  the  sale  became  null  and  void,  and  leaving  out  of 
consideration  the  contract  between  the  defendant  and  the 
company  under  which  the  mine  was  wH>rked,  we  cumot 
agree  with  counsel  for  the  appellant  that  the  claim  of  the 
company  against  the  defendant  became  a  debt  in  the  sense 
of  the  statute  in  relation  to  attachments.  (Pr.  Act,  Sec.  126.) 
The  act  of  the  defendant  in  working  the  mine,  under  the 
view  now  taken,  was  a  trespass,  and  he  became  liable  to  the 
company  in  damages.  He  became  a  tortfeasor  and  not  a 
debtor;  and  concede  that  the  company,  as  claimed  by  the 
appellant,  could  have  waived  the  tort  and  elected  to  treat 
him  as  their  debtor,  it  does  not  appear  that  they  had  ever  at 
any  time  done  so.     The  company  had  a  legal  right  to  bold 
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him  responsible  as  a  tortf  easoi^ 
waive,  and  they  could  not  be  i 
ors.  Until  the  company  has 
debtor,  the  creditors  of  the  coii 
(Drake  on  Attachments,  Sea  51 
219.)  \ 

But  under  this 'aspect  of  thi 
opinion  that  the  gold  dust  bec^ 
erty  of  the  defendant  through  t^ 
between  him  and  the  company! 
worked.    Admit  that  the  compri 
under  a  mistake,  it  was  a  mistii 
nothing  to  show  that  the  contrai 
fectly  fair  regardless  of  the  sale, 
whether  the  mine  would  pay  fo^ 
to  be  solved.    It  appears  that  th€ 
some  time  before  the  sale;  why 
not  appear.     Under  these  circu 
.made,   the  company  agreeing  t 
months  and  give  the  gold  taken 
less,  to  the  defendant,  he  agreeii 
their  work,  and  all  the  other  exj 
in  either  event,  whether  the  mii 
not.    We  see  no  reason  why  the 
binding  on  the  company.     If  sc 
mine  under  it  became  the  proper 
the  mine  failed  to  pay  expense 
have  been  his,  and  by  parity  of 
his.     So  taking  the  contract  into 
not  only  did  not  become  the  debl 
did  not  become  a  tortfeasor,  and  t 
whatever  in  favor  of  the  oompan; 
tract  was  a  license  to  enter  and  i 
benefit 

Was  the  defendant  indebted  t< 
in  which  his  bid  exceeded  his  jud 
by  this  Court! 
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The  true  condition  of  the  sale —  as  valid  or  invalid  —  we 
consider  to  be  this:     The  sale  was  valid  at  the  time  it  was 
made;  but,  the  plaintiff  in  the  execution  having  become  the 
purchaser,  it  was  liable  to  be  set  aside  upon  a  reversal  op 
modification  of  the  judgment  by  this  Court  (Pr.  Act,  Sec. ' 
345,)  or  by  the  Court  below  upon  the  return  of  the  case, 
(Reynolds  v.  Harris,  14  CaL  677-8,)  upon  the  motion  of 
the  company.    This  had  not  been  done  at  the  time  the  plain- 
tiff's attachment  was  served  upon  the  defendant,  nor  so  far 
as  the  case  shows,  has  it  been  done  yet.     It  seems  that  the 
company  can  proceed  in  the  matter  by  motion  in  the  action* 
in  which  the  sale  was  made,  or  by  action.     (Reynolds  v. 
Harris.)    It  is  there  suggested  that  such  a  motion  is  unaf- 
fected by  the  Statute  of  Limitations.     (We  do  not  desire,  by 
this  reference  to  the  case,  to  be  understood  as  committing 
ourselves  to  that  proposition.)     This  right  to  have  the  sale 
set  aside  is  at  the  election  of  the  company,  and  not  the 
creditors   of   the   company,   except   as   hereafter   qualified. 
Until  the  company  elects  to  treat  the  sale  as  valid  there  can 
be  no  pretense  that  the  defendant  is  their  debtor.    Whether 
he  would  be  if  they  were  to  so  elect  it  is  unnecessary  to  say. 
We  merely  hold  that  the  case  presented  fails  to  make  the 
defendant  a  debtor  of  the  company  within  reach  of  the  plain- 
tiffs attachment  at  the  time  it  was  served.     In  a  case  like 
the  present,  if  there  should  be  collusion  between  the  parties, 
or  other  legal  grounds,  the  creditors  might  come  in  by 
action,  perhaps,  but  there  is  clearly  no  case  for  an  attach- 
ment 

Judgment  affirmed. 
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third  .uMlWgloii  of  wetloD  two  hut 

Act  relate  exclusively  to  exemptions 

are  farmers. 

-T.AM8TBB--.In  the  sense  of  the  sui 

6.)  one  Is  a  «  teamster  "who  is  eng, 

the  business  of  teaming,  i.  e..  In  the  I 

for  a  consideration,  by  which  he  hal 

If  he  baa  one. 

•IDIM.— While  a  teamster  need  not  drh 

be  personally  engaged  In  the  buslnec 

purpose  of  making  a  living  by  that 

ID»M,^  If  a  carpenter  or  other  mecha 

at  his  trade,  purchases  a  team  or  te 

of  teaming  by  the  employment  of  c 

"  teamster  -  In  the  sense  of  the  sta 

to  claim  aa  exempt  from  execution  ( 

division,  he  must  show  that  he  is  a 

or  other  laborer,  and  that  he  habi 

such  horses. 

••LABOBBR/'-By   -other    laborer."    a 

section  two  hundred  and  nineteen  < 

labors  by  and  with  the  aid  of  his  t 

shovel,  or  the  Implements  of  other 

••Tbamstm  OB  Labobbb,"  ^  Where   E 

exempt  under  the  said  sixth  subdi' 

clerk  In  a  store,  at  a  stated  salarj 

mainly  to  furnish  employment  for 

and  by  whom  excluslyely  the  team 

for  said  store  and  for  other  part 

store  to  customers,  all  of  which  i 

family:  held,  that  B.   was  nelthe 

statutory  sense. 

Appeal  from  the  District 
trict,  El  Dorado  County. 

This  was  an  action  to   rec 

horses  and  their  harness   fro 

Sheriff  of  El  Dorado  County, 

Mid  properly  from  plaintifif  i 

ments  against  plaintiff    and 

and  King.    The  plaintiff  in  I 

erty  as  exempt  from  said  oxe 

time  of  said  levy  he  was  a  te 
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ally  earned  a  Kying  for  Himself  and  family  with  said  horses, 
etc.  The  answer  of  defendants  traversed  said  averments, 
and  set  up  in  justification  of  their  possession  said  levy  imder 
said  judgments  and  excutions.  On  the  trial  the  Court 
gave,  at  the  request  of  plaintiff,  the  following  instructions  to 
the  jury,  to  the  giving  of  which  the  defendants  at  the  time 
duly  excepted,  to  wit: 

*'  In  determining  the  question  whether  the  plaintiff,  at  the 
time  o{  the  taking   of    the   property,   was   a   teamster   or 
laborer,  who  by  the  use  of  his  team  habitually  earned  his 
living,  it  is  not  necessary  in  order  to  determine  this  question 
in  favor  of  the  plaintiff  that  you  shoiild  find  that  the  plaintiff 
ever  drove  the  team  himself,  for  if  he  never  personally  drew 
a  rein  over  the  team  in  his  life,  yet  if  he  owned  the  team, 
and  caused  it  to  be  driven  by  his  minor  son  in  the  business 
of  teaming,  and  the  profit  derived  from  this  business  con- 
tributed to  the  support  of  himself  and  family,  then  he  should 
be  within  the  statute,  notwithstanding  he   personally  may 
have  been  engaged  in  carrying  on  the  business  of  "Wellman, 
Peck  &  Co.,  as  their  clerk,  and  receiving  froru  them  the 
sum  of  seventy-five  dollars  per  month.     A  teamster,  within 
the  meaning  of  the  statute,  is  one  who  owns  a  team,  and 
with  it  carries  on  the  business  of  teaming.    "  Other  laborer,'' 
within  the  meaning  of  the  statute,  "  who  by  the  use  of  his 
team  habitually  earns  his  living,*'  refers  to  any  laborer  who 
owns  a  team  by  the  use  and  employment  of  which  he  habit- 
ually earns  his  living  and  that  of  his  family;  and  if  you  find 
from  the  evidence  that  plaintiff  was  ^either  a  teamster  nor 
a  laborer,  who  by  the.  use  of  his  team  habitually  earned  his 
living  and  that  of  his  family,  you  will  find  for  the  defend- 
ants.   It  is  not  necessary,  however,  that  the  laborer  or  team- 
ster should  wholly  support  himself  or  family  with  the  use 
and  earnings  pf  his  team  to  bring  himseif  within  the  exemp- 
tion.   It  is  not  required  that  he  should  exclusively  and  per; 
Bonally  be  employed  with  his  team,   and  exclude  himself 
from  all  employmei^t  except  with  his  team,  yet  before  he 
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can  claim  the  exemption  lie  m 
defined  it,  or  other  laborer  wl 
and  by  such  use  habitually  ear 
part'' 

The  plaintiff  had  a  verdict  i 
below,  and  defendant  moved  for 
Ist.  That  the  verdict  and  judg 
dence  and  against  law;  2d.  Tha 
to  the  jury  said  instructiona.  T 
defendants  R;)pealed  from  said  ; 
Court  denying  a  new  trial. 

Tbe  other  facts  are  sufficient] 
the  Court 

Oeo.  B.  Wtttiama,  and  John  Bu 

That  respondent's  case  falls  un< 
section  two  hundred  and  nineteen 
under  that  subdivision  three  thir 
shown  by  respondent  to  sustain  1 
viz:  first  —  that  he  was  a  cartm 
second — ^that  he  used  the  team  hii 
used  the  team  habitually  for  the  j 
ing;  that  the  Court  erred  in  inst: 
teamster,  within  the  meaning  of  th 
a  team,  and  with  it  carries  on  tl 
because  it  ignores  the  statutory  rec 
ster  should  use  the  team  himself 
living  by  its  use;  and  cited  Davu 
291,  and  Burgess  v.  Everett,  9  Ohi( 

Oeo.  O.  Blanchard,  for  Eesponder 

Exemption  laws  are  to  be  Hterallj 
WiW.ams,  7  Wis.  329;  8  How.  76.) 
plaintiff  within  the  statute.    The  t 
tion  two  hundred  and  nineteen  of  tl 
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from  execntioii  *'  two  horses  and  their  harness  belotn^ng  to 
the  judgment  debtor.''  The  sixth  aubdivision  of  section 
two  hundred  and  nineteen  exempts  ''two  horses  and  their 
harness,  by  the  use  of  which  a  teamster  or  other  laborer 
habitually  earns  his  living."  The  third  subdivision  is  not 
restrictive  in  its  terms;  it  exempts  "two  horses  and  hameea 
to  the  judgment  debtor.*'  The  sixth  is  restrictive  to  a  cer- 
tain class,  to  wit:  "teamster  or  other  laborer."  Plaintiff 
has  brought  himself  within  thiB  subdivision  ifts  well,  and  can 
sustain  the  exiemption  claimed  by  him  under  either  subdi- 
vision. 

By  the  Court,  SAimxssoK,  J. : 

The  third  stibdivision  of  section  two  hundred  and  nineteen 
of  the  Practice  Act  relates  exclusively  to  exemptions  in  favor 
of  judgment  debtors  who  are  farmers,  and  therefoTe  has  no 
application  whatever  to  this  caae,  for  it  is  not  pretended  that 
the  plaintiff  was  engaged  in  farming,  or  that  the  team  was 
being  used  by  him  in  the  prosecution  of  that  business. 

The  case  falls  under  the  sixth  subdivision,  which  reado  aar 
follows:  "  Two  oxen,  two  horses^  or  two  mules,  with  their 
harness,  and  one  cart  or  wagon,  by  the  use  of  which  a  cart- 
inaii^  huckster,  peddler,  teamster,  or  other  laborer,  habitually 
earns  his  living." 

The  case  shows  that  the  plaintiff,  prior  to  the  1st  of 
August,  1865,  was  a  merchant  —  that  on  that  day  he  «old  out 
the  business  and  stock  to  Wellman,  Peck  ft  Co.  for  the  pjor- 
pose  of  paying  bis  debts,  with  the  understanding  that  he 
was  to  have  the  business  back  after  some  of  the  goods  had 
been  sold  and  the  stock  reduced;  that  two  weeks  after  the 
sale  he  went  back  into  the  store  as  chief  clerk  and  managing 
agent  for  his  vendees,  at  a  monthly  salary  of  seventy-five 
dollars;  that  he  had  a  family  consisting  of  a  wife  and  five 
children;  that  he  took  his  family  supplies  from  the  store 
generally,  but  sometimes  purchased  firom  other  parties  and 
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gave  them  credit  in  the  stcl 
engaged,  he  bought  the  tej 
affording  employment  in  { 
teventeen  years  of  age;  thu 
freight  or  goods  to  the  Bto^, 
delivering  goods  from  the  1 
teaming  was  done  by  his  aoi 
his  family.  \ 

It  is  very  qnestionable  ^ 
detailed,  the  sale  to  Welhml 
and  made  chiefly  to  enable  i 
ness  in  the  name  of  that  fii 
other  creditors.     If  so,  the 
oocupation  of  the  plaintiff  f  i 
of  a  clerk  eveiDi,  much  less 
habitually  earns  his  living 
we  assume,  for  the  purpose 
bona  fide,  and  that  the  plaii 
thereafter  became  a  clerk, 
become  a  teamster,  or  a  la 
living  by  the  help  of  his  tea 

In  common  speech  a  teai 
but  in  the  sense  of  the  stat 
is  not  necessarily  a  teamsi 
teamster  unless  he  drives  a 
of  the  statute,  one  is  a  tet 
own  team  or  teams,  in  the 
say,  in  the  business  of  haul 
consideration,  by  which  he 
family,  if  he  has  one.  W 
his  team  in  person,  yet  h( 
the  business  of  teaming  hf 
making  a  living  by  that  bi 
mechanic  who  occupies  his 
chases  a  team  or  teams  an 
teaming  by  the  emplojmei] 
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became  a  teamster  in  the  sense  of  the  statute.  So  of  the 
miner,  f  armer^  doctor  and  minister. 

In  order  to  entitle  a  party  to  claim  as  exempt  from  execn- 
tion  two  horses,  etc.,  under  the  sixth  subdivision  of  section 
two  himdred  and  nineteen,  he  must  show  that  he  is  a  cart- 
man,  huckster,  peddler,  teamster  or  other  laborer,  and  that 
he  habitually  earns  his  living  by  the  use  of  such  horses,  etc. 
By  "other  laborer"  is  meant  one  who  labors  by  and  with 
the  aid  of  his  team,  and  not  by  the  aid  of  a  pick  and  shovel, 
or  an  anvil,  or  a  lapstone,  or  a  jackplane,  or  a  yardstick.  In 
our  judgm^t  the  plaintiff  failed  to  show  that  he  belonged 
to  either  of  these  classes. 

The  instructions  of  the  Court  were  not  in  accordance  with 
the  foregoing  views,  and  they  were  so  far  erroneous. 

Ifew  trial  granted. 


THE  PEOPLE  V.  M.  V.  B.  STAGEY. 

8*«.«tNo  AsiDB  iMOiCTMKfT. —  A  motloD  to  TOt  aalde  an  indletment  for 
uiy  caaae  mast  be  made  before  the  defendant  pleads  or  demtrr*.  If  not  to 
Blade,  the  defendant  Ib  precluded  from  afterwarda  taking  the  objectiona 
which  he  ta  allowed  to  present  on  said  motion. 

Iw">*^ — Final  JcrDOMaNT. —  The  order  of  Oonrt  setting  aside  an  indlct- 
meiit  for  a  felony,  and  discharging  the  defendant  without  day,  const! tated 
a  floal  disposition  of  the  case,  and  was  a  final  judgment  In  the  seme  of 
the  statute  In  relation  to  appeals  In  criminal  cases. 

Appeal  from  the  County  Court,  Santa  Clara  County. 

The  defendant  was  indicted  by  the  Grand  Jury  of  Santa 
Clara  County  for  the  crime  of  an  assault  with  a  deadly 
weapon,  with  intent  to  commit  upon  the  person  of  another 
a  great  bodily  injury,  where  no  considerable  provocation 
appeared  therefor — upon  which  indictment  he  was  duly 
arraigned  in  said  County.  Court,  and  to  said  charge  pleaded 
not  guilty.  Thereafter,  on  his  motion  by  his  attorney,  said 
Courts  on  the  alleged  ground  of  irregularities  occurring  in 
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Opinion  of  the  CoiiA 


the  empaneling  of  said  Grand 
said  indictment,  and  discharged 
and  discharged  the  sureties  oil 
liabilities  thereon.  The  peopled 
said  judgment  and  order  to  tU 
alone.  The  notice  of  appeal^ 
delivering  a  true  copy  thereof  H 
said  countj,  one  to  the  attomeji 
one  to  said  defendant. 

/•  O.  McCxjJl&ugh,  Attorney  ( 

M.  A.  Wheatan,  for  Hespondi 

By  the  Court,  Sandeeson,  J. 

This  is  substantially  like  the 
den,  32  Cal.  445. 

A  motion  to  set  aside  an  indi 
be  made  before  the  defendant  pie 
Act,  Sees.  277-79.)  If  not  so 
eluded  from  afterwards  taking 
allowed  to  present  on  such  moti 
Freeland,  6  Cal.  98 ;  People  v.  L 
pie  V.  Lopez,  26  Cal.  112 ;  Peopl 

Whether  the  defendant  was  i: 
advantage  of  any  informality  of 
of  the  Grand  Jury  the  record  ii 
that  he  was,  he  had  pleaded  t 
interposing  any  objection  to  the 
waived  whatever  objections  may 

The  action  of  the  Court  in  s( 
and  discharging  the  defendant  wi 
sition  of  the  case,  and  therefore  a 
meaning  of  the  statute  in  relati 
cases.  (Crim.  Prac  Act,  Sec.  4 
of  the  notice  of  appeal  is  also  sufE 
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Stattment  ^  Wneta, 


Jiidgmfiat  xeversed  and  cause  remanded  for  further  pro- 


THE  PEOPLE  V.  JOHN  B.  FERQUSOK 

Biixa  OT  EZCKPTION8  —  In  What  Casbs  Rbquibsd,  and  bt  Whom 
SsTTLVD. —  Errors  occurring  at  the  trial  of  a  criminal  case  cannot  be 
reriewed  on  appeal  by  thla  Conrt  except  on  bill  of  exceptions,  settled  and 
signed  by  tbe  Jndge  of  tht  Coart  wherein  the  trial  took  place. 

iDns. —  A  bill  of  exceptions  settled  sad  signed  by  the  District  Attorney  is 
nnauthorised  by  law,  and  Toid. 

Appeal  from  the  District  Court,  Eleventh  Judicial  Dis- 
trict, Calaveras  County. 

The  defendant  was  indicted  by  the  Grand  Jury  of  Cala- 
veras County,  and  tried  and  convicted  in  said  District  Court 
of   the    crime    of   murder.     From    the    judgment   of   said 
conviction  defendant  appealed  to  this  Court.    The  record  on 
appeal  contains   a  statement,  signed  by  defendant's  attor- 
ney, in  the  nature  of  a  bill  of  exceptions,  setting  forth  what 
purports  to  have  been  the  ruling  and  decision  of  the  Court  on 
a  motion  made  by  defendant  founded  on  aflSdavit,  for  a  con- 
tinuance of  the  trial  of  said  cause  for  one  term  of  said  Court, 
denying  said  motion;  also,  in  the  rejection  by  the  Couri  of 
certain  evidence  proffered  by  defendant  on  the  trial  of  said 
cause,    and    that    defendant,   at   the    time   of   said    several 
decisions,  duly  excepted  thereto,  to  which  statement  is  At- 
tached a  certificate,  signed  by  the  District  Attorney  of  said 
county,  setting  forth  that  the  same  is  agreed  by  him  to  be 
correct.     No  motion  for  a  new  trial  was  made  in  the  Court 
below,  nor  is  there  any  statement  or  bill  of  exceptions,  (ex- 
cept tiie  foregoing,)  containing  the  errors  complained  of  by 
appellant,  in  the  record  on  appeal 

A.  P.  Dudley,  and  Cojfroth  &  Spaulding,  for  Appell^t 

J.  O,  McCullough,  Attorney  Oeneralj  for  the  People. 
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There  is  no  setded  bill  of  ^ 
tained  in  the  record  which  this  I 
Pr.  Act,  Sees.  436-37;  People 
People  y.  Romero,  18  CaL  92.) 

By  the  Oourti  SAin>EB80N,  Ji 

We  cannot  reach  the  points  % 
lant  The  errors,  of  which  con 
the  trial,  and  can  be  reviewed  < 
settled  and  signed  by  the  Judg 
the  record.  The  agreement  sigi 
to  the  effect  that  certain  procei 
exceptions  taken  on  behalf  of  tl 
as  a  substitute.  The  agreemen 
of  exceptions  settled  and  signe 
but  unfortunately  for  the  appel 
not  authorized  to  settle  or  all( 
statute  expressly  provides  that  i 
(Crim.  Prac.  Act,  Sec.  435;  1 
214.)    No  one  else  is  authorize 

Judgment  affrmed. 


JOHN  L.  SMITH  v. 

SAjr    S^NCISCO     Stbbst     IICPBOTBMXN' 

IfADB. —  By  the  lesrlslatlve  Acts  of 
proyements  in  San  Prandsco,  it  is 
«f  streets,  in  the  first  instance,  t 
pTOTements,  and  deliver  the  same, 
tractor,  authorisins  him  to  collect 
liable  therefor. 

IDBM  —  RSMBDT  '  FOB     IKCORBBCT     OB 

yisions  of  said  Acts,  the  assesamen 
rant  for  the  collection  of  the  monc 
able  therefor,  are  required  to  be  p 
then  has  fifteen  days  from  the  < 
examine  It,  and  if  foond  in  any  i 
made  his  duty  to  apply  to  the  Boa 
corrected  and  made  legal. 
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Statement  of  Facti. 

loiM. —  This  power  of  eorrectloii  coi^^rred  on  the  Board  of  SnperrlBore 
extends  to  a  case  where  an  assessment  had  been  made  by  the  Superin- 
tended against  a  person  not  then  Hying,  and  not  to  the  owner  of  the  lot, 
or  unknown  owners,  and  was,  therefore.  Illegal  and  Told. 

IQBM. —  Said  statutes  make  It  the  duty  of  the  contractor.  If  he  have  any 
objections  to  the  assessment,  made  by  the  Superintendent  of  Streets,  for 
incorrectness  or  IllegalUy  therein,  to  appeal  to  the  Board  of  Supervisors 
for  their  correction  ;  and  If  he  falls  to  sTall  himself  of  this  means  of  pro- 
tection afforded  him  by  law,  in  case  the  assessment  be  Incorrect  or  TOid, 
It  is  as  much  his  own  neglect  as  of  the  Superintendent  of  Streets,  and  he 
cannot  hold  the  latter  responsible  in  damages  for  the  result. 

0%  PeUHm  for  Beh^oHng:  ^ 

jMOkhtTJ  OF  STSvn  AssBSSimvTS. —  To  render  an  assessment  for  street 
improTements  Tslld,  the  various  acts  prescribed  by  the  statutes  must,  in 
all  essential  particulars,  be  strictly  performed.  Among  other  essential 
things,  the  statute  requires  the  assessment  to  show  the  name  of  the 
owner  of  each  lot  or  portion  of  a  lot.  If  known  to  the  Snperintendent 
making  such  assessment ;  and  if  unknown  to  him,  the  word  **  unknown  *' 
shall  be  written  opposite  the  number  of  the  lot.  There  ia  no  authority 
for  making  an  assessment  strictly  in  rem  without  reference  to  the  owners 
€f  lots,  either  known  or  unknown,  nor  without  showing  a  compliance  with 
said  requirement  in  respect  to  the  names  of  lot  owners ;  and  any  lot,  the 
owner  of  which  is  not  designated  in  the  assessment  either  by  name  or  as 
••unknown,"  will  be  unaffected  by  it,  as  will,  also,  the  owner  himself, 
because  not  made  a  party  to  the  assessment. 

iDnc. With  respect  to  such  owner,  not  made  a  party  to  tbe  assessment. 

It  is  no  sssessment ;  and  this,  whether  as,  in  case  no  appeal  be  taken,  the 
failure  to  make  the  proper  entry  of  his  name,  or  of  the  word  "  unknown  *• 
on  the  assessment  was  the  neglect  alone  of  the  Superintendent  of  Streets ; 
or  in  case  of  such  appeal,  of  the  Board  of  Supervisors.  In  either  case, 
such  owner  and  his  property  are  absolutely  unaffected  by  the  assessment, 
and  he  is  under  no  obligation  to  take  any  steps,  by  appeal  or  otherwise, 
to  avoid  Ihcurring  personal  liability  or  ths  Insumbrance  of  his  property 
by  waj  of  lien  for  such  assessment 

Appeai.  from  the  District  Court,  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Franeisca 

To  the  complaint  of  the  plaintiff^  filed  in  this  cause,  a 
demurrer  was  interposed  by  defendant  on  the  ground  that 
the  facts  therein  stated  did  not  constitute  a  cause  of  action. 
The  demurrer  was  sustained  by  the  Court  below,  Mid  judg- 
ment final  thereon  entered  for  defendant,  and  plaintiff  ap- 
pealed therefrom  to  this  Court. 

The  other  facts  are  sufficiently  stated  in  the  opinioo  of 
the  Court 
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Sharpstein  £  Hastings,  for 

That  the  act  of  thexespondei 
in  making  the  asseesment  in 
terial,  and  therefore  he  is  lia 
to  comply  with  the  requirem 
assessment  was  rendered  illeg 
plaintiff  of  the  amount  of  the 
and  cited  Smith  v.  Davis,  3C 
6  Johns.  297 ;  '\yeaver  v.  Dev 
Y.  Bradford,  29  CaL  75;  M] 
(1  Smith)  316;  The  People  v 
Co.,  1  Kern.  573 ;  Freeman  v 
V-  Porter,  4  Cush.  494;  Dick 
Adsit  V.  Brady,  4  Hill,  630; 
York,  1  Denio,  599 ;  The  Roc 
City  of  Rochester,  3  Comst. 
Pet  94;  and  Brown  v.  Lester 

They  further  argued  that  tl 
or  illegality  of  an  assessment, 
must  appeal  to  the  Board  of 
his  legal  rights,  are  of  a  jtuii 
as  the  Board  may  make  valid 
adjudicaia  when  passed  on  b;; 
not,  therefore,  fail  in  his  dutj 
of  Supervisors,  because  the  de 
by  the  neglect  of  duty  on  th( 
plained  of,  being  a  failure  to  ] 
Board  would  have  been  powe 
the  assessment  in  question  oi 
Bradford,  29  Cal.  86. 

As  to  the  general  rules  go\ 
appellant's  counsel  cited  Bac 
oers,"  0,  and  cases  there  cited 

0.  E.  Parker,  for  Respond 
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▲i^gtimeDt  for  Retpoiideiit. 


I.  The  act  of  respondent  complained  of  is  a  judicial  or 
quasi-judicial  act.  (Weaver  v.  Devendorf,  3  Denio,  117; 
Vail  y.  Owen,  10  Barb.  22 ;  Brovm  v.  Smith,  24  Barb.  419 ; 
Hill  V.  SeUick,  21  Barb.  307;  S9  CaL  85  ;  Griffith  v.  FolleU, 
20  Barb.  629.) 

No  private  action  will  lie  against  an  Overseer  or  Oommis- 
•ioner  of  Hi^ways  for  neglect  to  keep  the  public  bridges  in 
repair  {Bartlett  v.  Crazier,  17  John.  451;)  nor  would  it  at 
common  law.  {Mower  v.  Leicester,  9  Mass.  247,  and  23 
Pick.  226.)  The  neglect  complained  of  must  be  willful  or 
malicious.  There  is  no  such  allegation  in  the  complaint ;  mere 
negligence,  however  gross,  can  never  be  eqaiyal^it  to  malice. 
{Morse  v.  The  Avbvm  and  Syracuse  R.  B.  Co.,  10  Barb. 
621.) 

The  making  of  an  assessment,  as^pr^vided  for  by  section 
nine,  page  three  himdred  and  ninetynBeven,  statutes  of  1862, 
is  a  quasi-judicial  act;  it  is  not  a  ''purely  ministerial*'  act 

n.  The  remedy  by  appeal  to  the  Board  is  exclusive  of  all 
other  remedies,  on  the  well  settled  principle  that  where  the 
right  and  the  remedy  are  giveix  by  statute,  the  remedy  pro- 
vided by  statute  can  alone  be  pursued.  (7  Gal.  129;  6  GaL 
42;  3  Gal.  243;  5  Oal.  195-210;  9  Gal.  267;  Smith  on 
Statutes,  Sees.  661,  667.) 

m.  All  parties  interested  muBt  take  notice  of  the  records 
•■id  prooeedings  of  the  Board  and  Superintendent  Thev 
aw  public  records.  (24  Barb.  427 ;  Sec.  19  of  said  Act.) 
"  The  only  thing  for  the  contractors  to  look  to  is,  to  see 
that  the  proceedings  are  all  regular."  (Emery  v.  Bradford, 
29  Cal.  84.) 

IV.  The  decisions  made  by  the  Board  concerning  the  sub- 
ject matter  of  street  improvements,  in  pursuance  of  a  power 
▼ested  in  them,  etc.,  is  final  and  conclusive.  {Emery  ▼•  Brad- 
ford, 29  OaL  87|  and  caaes  there  cited.) 
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Opinion  of  the  Coort  —  Sawjar,  J. 


By  the  OojxTt,  Sawtxb,  J.; 

In  Smith  v.  Davis,  30  CaL  537,  we  held  that  tlie  street 
assessment  then  and  now  in  question  created  no  chaise 
against  Davis,  the  owner  of  the  land,  or  the  land,  because 
made  against  another  party  not  then  living;  and  not  against 
the  owner,  or  unknown  owners,  as  required  by  the  statute. 
The  facts  sufficiently  appear  in  the  opinion  in  that  case. 

Smith,  the  plaintiff  in  the  former  action,  now  sues  to 
recover  the  amount  of  the  assessment  from*  the  defendant, 
Oof  ran,  the  Superintendent  of  Streets  for  the  City  of  San 
Francisco,  who  made  the  assessment  on  the  ground  that  it 
was  his  duty,  under  the  statute,  to  state  in  the  assessment 
the  name  of  the  true  owner,  if  known,  and  if  not  known,  to 
designate  him  as  ^'  unknown,"  and  that  in.  consequence  of 
his  neglect  to  name  the  true  owner,  or  designate  him  as 
unknown,  the  assessment  was  void,  and  the  plaintiff  lost  that 
portion  of  the  sum  due  him  apportioned  to  the  lot  sought  to 
be  charged. 

Under  the  view  we  take,  it  will  be  unnecessary  to  deter- 
mine whether  the  making  of  the  assessment  as  a  whole,  or 
the  particular  act  of  stating  in  the  assessment  the  name  of 
the  owner  taken  by  itself,  is  purely  a  ministerial  act,  or 
wholly  or  partly  judicial  in  its  character.  If  the  Superinten- 
dent erred  in  this  particular,  theAct  itself,  under  w^ich  the 
proceeding  was  had,  provides  a  remedy  for  correcting  the 
error. 

The  assessment  is  made  by  the  Superintendent  and  deliv- 
ered to  the  contractor,  with  a  warrant  attached,  authorizing 
him  to  collect  the  money.  (Laws  1882,  p.  397,  Sees.  9, 10.) 
"  The  ♦  ♦  ♦  contractor  or  his  assigns,*^  aggrieved  "  hy 
any  acts  or  determination  of  the  Superintendent  in  relatioa 
thereto,  or  having,  or  making  any  objection  to  the  corrednea 
or  legality  of  the  assessment,  shall  within  fifteen  days  after 
the  date  of  the  warrant  appeal  to  the  Board  of  Supervisors,'' 
etc.,  and  "  the  said  Board  may  correct^  alter,  or  modify  said 
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assessment  in  such  manner  as  to  them  shall  seem  just^  and 
may  instruct  and  direct  the  Superintendent  to  correct  said 
-warranty  assesstnent  or  diagram  in  any  pariieular,  and  to 
make  and  issue  a  new  warrant,  assessment  and  diagram  to 
conform  to  the  decisions  of  said  Board  in  relation  thereto,  at 
their  option.**  (Laws  1863,  p.  530,  Sec  12.)  Under  these 
provisions  of  the  statute,  the  assessment  and  warrant,  after 
having  been  completed  by  the  Superintendent,  are  put  into 
the  hands  of  the  contractor,  and  he  has  fifteen  days  from  the 
date  of  the  warrant  within  which  to  examine  it,  and  if  found 
in  any  respect  to  be  incorrect  or  illegal,  to  apply  to  the 
Board  of  Supervisors  by  appeal  to  have  it  corrected  and 
made  legal.  The  authority  to  correct,  we  think,  clearly 
extends  to  defects  of  the  kind  in  question. 

All  the  means  open  to  the  Superintendent  for  determining 
the  correctness  and  legality  of  the  assessment  and  warrant 
are  equally  open  to  the  contractor,  and  an  opportunity  is 
sSorded  to  examine  the  proceedings,  and  apply  for  correc- 
tion if  found  to  be  incorrect  or  ill^al.  Moreover,  as  we 
have  said,  it  is  provided  that  the  "contractor  ♦  ♦  * 
having  or  making  any  objection  to  the  correctness  or  legal- 
ity of  the  assessment  *  *  sh^l  *  *  appeal  to  the 
Board  of  Supervisors,"  etc  Thus,  if  he  has  objections  of 
tie  kind  in  question,  he  not  only  has  an  opportunity,  but  it 
i*  made  his  duty,  to  have  them  obviated  in  the  mode  pre- 
W5ribed.  If  he  fails  to  avail  himself  of  the. means  of  protec- 
tion afforded  by  the  law,  the  loss  in  consequence  of  defects 
of  the  kind  under  consideration  results  as  much  from  his 
o^^  negligence,  as  from  that  of  the  Superintendent  We 
are  of  opinion  that  the  remedy  for  such  defects  is  the  one 
prescribed  by  the  statute,  and  that  the  contractor  cannot 
n^lect  to  avail  himself  of  the  remedy  provided  and  then 
hoM  the  c^cer  liable  for  the  result.  The  cases  cited  by 
appellant  are  of  an  entirely  different  oompleixioiL 
Judgment  affirmed. 
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Oplnton  of  tbe  Court  on  Pedtloii  for  BOhwulag. 

By  the  Court,  Sawtxb,  J.,  on  petition  for  rehearing: 

To  render  an  asaeBsment  for  street  improy^neats  valid, 
the  various  acts  prescribed  by  the  statutes  must^  in  all  eseen- 
tial  particulars,  be  strictly  performed.  This  prindple  is  so 
well  settled  everywhere  that  it  is  unnecessary  to  cite  autho^ 
ities.  Section  nine  of  the  Act,  which  provides  for  making 
street  improvements  in  San  Francisco,  as  amended  in  1862 
(Laws  1862,  p.  397),  prescribes  what  an  assessment- ahall 
show;  and  among  other  things,  it  "shall  show  *  *  * 
the  name  of  the  owner  of  each  lot  or  portion  of  a  lot,  (if 
known  to  the  Superintendent,)  if  unknown,  the  word  'un- 
known '  shall  be  written  opposite  the  number  of  the  lot" 
etc.  There  is  no  authority  for  making  an  assessment,  that 
does  not  embrace  these  essentials.  There  is  no  authoritj  to 
make  an  assessment  strictly  in  rem  without  reference  to 
owners,  either  known  or  imknown,  or  an  assessment  that 
shall  affect  the  interest  of  any  party,  unless  designated  in 
the  assessment  by  name,  or,  if  unknown,  it  be  so  expressly 
stated.  This  is  a  part  of  the  mode  prescribed.  After  the 
assessment  is  made,  a  warrant  is  to  be  issued  upon  it,  and 
"said  warrant,  assessment  and  diagram  shall  be  recorded. 
When  so  recorded,  the  several  amounts  assessed  shall  be  a 
lien,"  etc.  (Sec.  10.)  Now,  it  is  ''said  ♦  *  *  assess- 
ment " —  that  is  to  say,  an  assessment  that  shall  show  the 
name  of  the  owner,  if  known,  or,  if  unknown,  shall  so 
state  —  and  no  other,  that  shall,  upon  being  recorded,  "be  a 
lien.*'  "  The  contractor,  or  his  assigns,  shall  call  upon  the 
person  $o  assessed  ♦  ♦  ♦  if  they  can  conveniently  be 
foimd,  and  demand  payment  of  the  amount  assessed  to 
each."  (Sec.  12.)  How  assessed?  "So  assessed"— that 
is  to  say,  in  the  manner  before  stated.  Whenever  the  persons 
so  assessed,  or  their  agents,  cannot  conveniently  be  found, 
or  whenever  the  name  of  the  owner  of  the  lot  is  stated  as 
"unknown'*  in  the  assessment,  "the  said  oontractor,  his 
agent  or  assigns,  shall  publicly  demand  payment  on  the 
premises  assessed."     (Sec.  11.)     The  idea  before  expressed 
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is  carried  out  in  this  provision.     All  these  provisions  refer 
to  the  persons  **80  assessed,"  and  none  others.     There  are 
only  two  classes  of  cases  in  an  assessment  known  to  the  stat- 
Tite :  those  where  the  parties  are  assessed  as  owners  by  name, 
and  those  where  "  the  name  of  the  owner  of  the  lot  is  stated 
as  unknown"  —  not  is  unknown,  merely,  but  is  so  stated  id 
the  assessment     A  demand  must  always  be  made  in  both 
these  cases,  either  personally,  or  upon  the  lot,  depending 
upon  the  circumstances  prescribed  —  but  there  is  no  provi- 
sion for  demand  upon  anybody  else  —  upon  anybody  whose 
name    is  not  in  the  assessm^it,  or  stated  therein   to  be 
unknown ;  and,  for  the  reason,  no  doubt,  that  the  statute 
does   not .  contemplate  that  anybody  else  will  be   affected. 
Nobody,  except  the  person  named  as  owner,  is  a  party  to  the 
assessmezit  at  all,  unless  the  owner  is  stated  as  unknown, 
and  one  not  a  party  to  the  assessment  in  one  of  the  modes 
designated,  is  in  no  way  affected  by  it     As  to  him,  there  is 
not  an  erroneous,  or  irregular  assessment,  merely,  but  there 
is  no  assessment  at  all.      There  is  no  way  in  which  a  demand 
is  authoidssed  to  be  made  upoii  anybody  not  designated  in 
the  assessment  in  one  of  the  modes  indicated.     The  warrant 
must  in  all  cases  be  returned  within  a  specified  time  with  a 
return    indorsed    thereon,    verified    by   oath,    showing   the 
nature  and  character  of  the  demand.      (Sec  11.)     This  is 
a  part   of  the  proceeding  prescribed :     "  The  said  warrant, 
assessment^  and  diagram,  with  the  affidavit  of  demand  and 
nonpayment,  shall  be  prima  facie  evidence  of  such  indebted- 
ness,  and    of  the  right  of    the   plaintiff  to  recover  in  the 
action.'*    (Sec.  13.)  This  is  the  only  evidence  recognized  for 
proving  the  indebtedness.       The   said  warrant,   assessment, 
etc.,  refer  to  the  proceedings  already  cited.     The  warrant 
and  assoesment  are  not  evidence  without  a  demand,  and  an 
affidavit  showing  it     And   the   demand  can  only  be  made 
under   the    precise  circumstances  prescribed,   and   that  ia^ 
when  the  owner  is  named,  ot  when  he  is  stated  to  be  un- 
known.'    It    is    perfectly    apparent   that    no    such   record, 
demand,  return,  etc.  as  is  prescribed  by  the  statute  as  the 
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evidence  of  indebtedness,  or  of  a  lien,  can  possibly  be  made 
against  an  owner,  who  is  not  designated  in  the  assessment 
by  name,  or  whose  name  is  not  stated  to  be  unknown.     The 
proceeding  does  not  affect  such  owner,  because  he  is,  in  no 
manner  whatever,  made  a  party  to  it.     And  this  is  tme, 
whether  the  assessment  was  made  by  the  Superintendent 
and  there  was  no  appeal,  or  whether,  on  appeal,  the  Board 
of  Supervisors   have  neglected  to  cause  the  name  of  the 
owner  to  be  inserted,  if  known,  or  stated  as  unknown,  if 
such  is  the  fact.    In  the  former  case,  the  determination  of 
the  Superintendent,  and  in  the  latter,  of  the  Board  of  Super- 
visors, is  conclusive  as  to  the  matters  embraced  in  the  assess- 
ment    But  conclusive  or  otherwise,  thoseonly  are  affected 
who  have  been  made  parties  to  the  assessment  in  one  of  the 
modes  prescribed.    Either  the  Superintendent,  or  the  Board 
on  appeal  by  a  party  aggrieved,  might  make  the  owner  a 
party,  and  thereby  make  an  assessment  against  him  in  one 
of  the  modes  prescribed ;  but  until  this  is  done,  there  is  no 
assessment  against  him,  and  he  is  not  affected. 

It  is  contended  that  Davis  might  have  appealed,  and  he 
was  therefore  bpund  to  appeal,  and  in  default  of  pursniriff 
that  remedy,  the  assessment  is  good  against  hinL  Thia 
would  be  true  if  he  had  been  assessed,  but  the  difficulty  is 
he  was  not  An  "owner,  ♦  ♦  *  whether  named  in  th? 
assessment  or  not,  ♦  »  »  feeling  a^rieved  by  any  of 
the  acts  or  determinations  of  the  Superintendent  in  relation 
thereto,  or  having  or  making  any  objection  to  the  correct- 
ness or  legality  of  the  assessment,  shall,  within  thirty-five 
days  after  the  date  of  the  warrant,  appeal,"  etc  This  pro- 
vision has  full  effeet  wIicti  limited  to  owners  made  parties  in 
one  of  the  modes  prescribed;  that  is  to  say,  by  naming  the 
owner,  or  designating  him  as  unknown — for,  in  the  latter 
case,  he  is  not  "  named  in  the  assessment."  An  assessment 
against  Smith  is  not  an  assessment  against  Jones.  An 
assessment  against  Smith  may  be  valid  as  to  any  interest  be 
may  have  in  the  subject  matter,  and  everybody  else  who  is  a 
party  to  it,  while  it  in  no  way  affects  JoneS|  or  others  not 
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parties  to  it    Suppose  an  aasessment  should  be  made  against 
Smith  in  respect  to  a  lot  owned  by  Jones,  and  in  which 
Smith  had  no  interest  whatever,  and  a  judgment  for  the 
amount  should  afterwards  be  recovered  in  a  suit  against 
Smith  alone;  no  lawyer  would  be  bold  enough  to  maintain 
that  Jones  would  be  affected  by  the  judgment,  or  that  the 
judgment  would  be  admissible  in  evidence  against  Jones  in 
another  suit,  brought  against  him  on  the  judgment    Should 
Buch  a  record  be  presented  in  evidence  against  him,  the  con- 
clusive objection  would  be,  that  he  was  no  party  to   that 
record.     So  when  the  assessment  and  warrant,  upon  which 
it  was  based,  is  presented  to  him  for  payment,  or  in  evi- 
dence, he  can  say :     "  I  am  no  party  to  that  record.     I  am 
neither  named  in  it,  nor  am  I  made  a  party  as  an  unknown 
owner  —  the  only  modes  known  to  the  law  by  which  I  can  be 
made  a  party.     Smith  is  the  only  party  affected."     In  this 
case,  Davis,  if  he  examined  the  assessment  and  warrant,  did 
not  find  an  assessment  to  which  he  was  a  party,  or  a  warrant 
which  ran  against  him,  or  that  could  affect  him.     He  did 
not  perceive  that  he  was  in  any  way  aggrieved.     As  the 
proceedings  did  not  affect  him,  he  had  no  objection  to  them. 
He  is,  therefore,  not  in  the  category  of  those  who  were 
required  to  appeal.     Had  he  been  named  in,  or  made  a 
party  to,  the  assessment,  and  more  than  his  share  had  been 
imposed  on  him,  or  had  he  been  assessed  before  the  contract 
was  fully  performed,  as  was  claimed  to  be  the  case  in  Emery 
V.  Bradford,  he  would  have  been  aggrieved  and  had  some 
ground  for  complaint-   It  would  then  have  been  incumbent 
on  him  to  appeal,  or  to  submit  to  the  unjust  apportionment, 
or  premature  assessment     But  why  should  he  be  called 
npon  to  complain,  or  find  fault  with  an  assessment  to  which 
he  was  no  party  at  all,  and  by  which  he  was,  consequently, 
not  affected?     It  is  preposterous  to  say  that  his  remedy  is 
by  appeal,  when  he  has  in  no  respect  been  injured,  and 
stands  in  no  need  of  a  remedy.     The  assessment  upon  its 
face  is  not  against  him.    He  is  no  party  to  it    He  does  not 
need  to  have  it  corrected,  modified  or  vacated.     He  is  sim- 
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ply  a  stranger  to  it.  Those  who  have  an  interest  in  making 
him  a  party  to  it^  and  of  having  an  assessment  made  against 
him,  have  some  interest  in  having  it  corrected  or  modified, 
and  may  have  grounds  of  complaint  of  the  omission  of  his 
name  —  may  have  grounds  for  feeling  a^;rieved  —  but  he  hat 
none.  Hie  position  of  the  petitioner  substantially  amounts 
to  this:  Under  the  provisions  of  the  statute,  any  party  ag- 
grieved, or  making  any  objection  to  the  correctness  of  the 
street  assessment,  is  authorized  to  appeal  and  have  it  oo^ 
rected.  If  he  does  not  appeal,  the  assessment  is  condusiva 
Davis  is  not  assessed  at  all.  He  is  aggrieved,  and  has  good 
ground  of  complaint,  because  he  is  not  assessed;  and  be- 
cause he  is  not  assessed,  the  assessment  is  incorrect  and 
illegal  as  to  him.  He  is,  therefore,  bound  to  appeal  for  the 
purpose  of  having  himself  assessed,  and  if  he  does  not  avail 
himself  of  this,  his  only  remedy,  he  is  assessed  already,  and 
the  assessment  is  conclusive.  We  are  unable  to  perceive 
the  force  of  this  logic,  or  to  find  any  inconsistaicy  between 
the  decision  in  Smith  v.  Davis  and  this  case,  or  any  of  these 
cases,  and  Emery  v.  Bradford.  To  us,  the  difference  between 
the  position  of  Davis  and  Smith  appears  obvious,  and  is  this: 
Davis  had  no  grievance  requiring  redress,  and  stood  in  no 
need  of  a  remedy,  while  Smith  was  aggrieved,  lequired,  and 
had  a  remedy,  but  did  not  pursue  it. 

The  position  maintained  in  the  petition  for  rdiearing  was 
taken  in  the  brief  of  counsel  on  the  former  ailment,  hut 
its  fallacy  seemed  so  palpable  to  our  minds  that  we  did  not 
think  it  required  any  special  notice,  rit  is  now,  however,  eo 
eam^sfly  pressed  by  counsel  of  more  than  ordinary  abilitj 
and  candor,  that  we  are  bound  to  believe  they  are  serious, 
and  have  some  confidence  in  it,  and  we  feel  called  upon  to 
somewhat  fully  present  the  view  impressed  upon  our  minds. 

Beheoring  denied* 

Mr.  Justice  Bnonss  and  Mr*  Justice  Shaptbb  ezpre^ 
no  opinion  on  petition  for  rehearing. 
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H.  B.  JOLLEY  V.  SAMUEL  FOLTZ. 

JusisDicnoN  OF  JcsTiCB's  CouBT.— A  Jostice'fl  Court  If  an  inferior  Court, 
and  Its  Jurisdiction  must  be  shown  affirmatively  by  a  party  relying  upon, 
or  claiming  any  right  under,  Its  Judgments. 

Bksidbnce  of  Defendant  ▲  Jubisdictio'nal  PaCt  in  JtnsTiCB's  Coobt. — 
Where  It  nowhere  appeared  In  tiie  Justice's  docket  or  other  papers.  In  an 
action  determined  In  a  Justice's  Court,  that  the  defendant  against  whom 
Judgment  by  default  was  rendered,  resided  In  the  township  In  which  the 
action  was  commenced,  or  that  he  was  within  any  of  the  ezceptloA 
enumerated  in  the  five  hundred  and  thlrty-flfth  section  of  the  Practice 
Act :  held,  that  when  the  proceedings  and  Judgment  In  said  action,  as 
contained  In  said  docket  and  other  papers  alone,  were  offered  In  evidence 
against  the  defendant  in  another  action,  they  were  properly  rejected,  be- 
cause Jurisdiction  Of  the  person  of  the  defendant  did  not  affirmatively  ' 
appear. 

Idem  —  RviDKNCB  aliunde  the  Record. —  The  fact  of  the  residence  of  de- 
fendant in  a  particular  township  Is  Jurisdictional,  but  the  Practice  Act 
does  not  require  its  existence  to  be  recorded  In  the  Justice's  docket,  or  be 
made  to  appear  in  any  written  evidence  of  the  proceedings  In  the  action, 
nor  does  it  provide  In  what  manner  such  facts  as  are  not  required  to  be 
entered  in  the  docket  or  other  written  proceeding,  shall  be  made  to 
appear,  or  be  proved :  held,  further,  that  in  such  case,  it  was  error  for 
the  Court  to  reject  parol  evidence  that  said  defendant,  at  the  time  said 
action  was  commenced,  resided  In  the  township  where  it  was  commenced. 

Idem. —  Such  proffered  evidence  In  no  respect  contradicted  the  docket,  but  on 
the  contrary  was  entirely  consistent  with  i^  and  supported  the  Judgtnent. 

Idem.—  The  rule  seems  to  be,  that  those  Jurisdictional  facts  in  support  of 
Judgments  In  Justices'  Courts  which  are  not  In  writing,  or  required  to  be 
in  writing,  or  In  fact  entered  in  the  docket,  may  be  proved  by  parol ;  but 
the  rule  is  otherwise  where  the  statute  requires  such  facts  to  be  entered 
in  the  docket,  and  they  are  so  entered,  or  where  they  actually  appear  In 
the  written  flies  of  the  action,  because  parol  evidence  in  such  cases  is  not 
the  best  evidence,  and  snch  entries  and  writings  may  not  be  eontradlcted 
by  parol  evidence. 

Idem.—  Where  there  was,  in  fact,  no  written  evldenee  upon  the  question 
of  residence  of  the  <lefendant.  In  a  Judgment  rendered  in  a  Justice's  Court, 
and  no  entry  in  wrtt:ing  upon  the  subject  Is,  by  law,  required  to  be  made: 
held,  that  parol  evidence  was  admissible  on  the  subject*  to  sustain  such 
Judgment. 
ERBoa  —  Whbm  Pbbjooicial. —  Where,  on  a  trial,  certain  evidence  which 
was  essential  to  saatain  a  party's  defense  was  erroneously  excluded :  held, 
that  such  error  waa  prejudicial,  and  ground  for  reversal  on  appeal  of  a 
Judgment  rendered  against  him,  although  such  party  offered  no  evidence 
whatever  on  another  point  which  was  likewise  essential  to  his  defense,  but 
was  not  avallabla  for  that  purpose.  In  the  absemca  of  said  ezcloded  erl* 
denca. 

Appeax  from  the  District  Court,  Fifth  Judicial  District, 
San  Joaquin  County. 

Vol.  XXXIV.— 21 
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This  was  an  action  to  recover  possession  of  personal  prop^ 
erty.  The  defense  set  up  was  a  justification  of  the  taking 
and  detaining  of  the  property,  by  virtue  of  writs  of  attach 
ment  and  execution  issued  out  of  a  Justice's  Courts  against 
the  property  of  one  H.  B.  Jolley. 

Defendant's  answer  averred  that  he  seized  said  property 
and  detained  the  same  as  a  Constable,  by  virtue  of  said 

fTits,  as  being  the  property  of  said  H.  B.  Jolley,  who  wa^ 
efendant  in  said  attachment  suit;  that  the  same  belonged 
to  said  H.  B.  Jolley,  and  that  plaintiffs  only  claim  to  the 
same  was  through  fraudulent  sale^  and  transfers  to  him  from 
said  H.  B.  Jolley.  The  answer  alleged  sufficient  facts  tc 
show  that  said  writs  were  regularly  issued,  and  that  said 
Justice's  Court  had  jurisdiction  of  the  subject  matter  of  saiJ 
attachment  suit  and  of  the  person  of  said  H.  B.  JoUej, 
defendant  therein.  Sufficient  facts  were  also  alleged  in  tii' 
answer  to  entitle  defendant  in  this  suit  to  attack  the  salcr 
and  conveyances  of  said  property  by  said  H.  B.  Jolley  tc 
plaintiff,  as  fraudulent  and  void  as  against  McCarter  &  Ox- 
toby,  who  were  plaintiffs  in  said  attachment  suit. 

On  the  trial,  plaintiff  proved  that  he  derived  title  to  said 
property  from  H.  B.  Jolley,  and  its  value,  and  rested.  After 
certain  preliminary  proof,  defendant  offered  in  evidence, 
among  other  things,  the  affidavit  for  attachment  in  said 
attachment  suit,  undertaking,  writ  of  attachment^  return  of 
defendant  thereto  as  Constable,  the  judgment  therein  by  de 
fault,  and  writ  of  execution,  and  defendant's  return,  as  Cor- 
stable,  thereto.  These  were  all  excluded  by  the  Court  below,  on 
the  objection  of  plaintiff  that  the  records  and  docket  of  saic 
Justice  did  not  show  affirmatively  that  the  plaintiffs  an^^ 
defendant  in  said  attachment  suit  resided  in  the  town'^hip 
within  which  said  action  was  commenced.  Thereupon,  de 
fendant  offered  to  supply  this  alleged  defect  of  such  recori 
and  docket  by  the  testimony  of  witnesses.  To  this  plainti^ 
objected  as  being  incompetent,  and  the  evidence  so  offera 
was  excluded  by  the  Court,  and  defendant  excepted.  Tbe 
defendant  then  rested  without  offering  any  further  evideooft 
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PlaintiflF  had  judgment  in  the  Court  below,  and  defendant 
moved  for  new  trial,  on  the  ground  that  the  Court  erred 
in  excluding  said  proflFered  evidence  and  testimony  of 
witnesses.  The  Court  denied  the  motion,  and  defendant 
appealed  from  the  judgment  and  from  the  order  of  the  Court 
denying   a   irew  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J.  H.  Btuid,  for  Appellant 


I.  The  Court  below  should  have  admitted  in  evidence  the 
affidavit,  undertaking,  and  writ  of  attachment  when  first 
ofiered.  The  writ  of  attachment  was  certainly  -a  protection 
to  the  officer  at  the  time  he  made  the  levy. 

There  is  nothing  in  the  objection  that  the  place  of  resi- 
dence of  plaintiffs  and  defendant  should  affirmatively  ap- 
pear from  the  record,  of  said  Justice.  There  is  no  provi- 
sion of  the  statute  requiring  such  matter  affirmatively  to 
appear  from  the  record  of  a  Justice  of  the  Peace,  except  in 
the  one  case  where  objections  are  raised  before  a  Justice  by 
a  defendant  in  a  suit,  as  provided  by  subdivision,  third  of 
section  five  hundred  and  ninety-one  of  the  Practice  Act* 
On  the  maxim  of  expresaic  univs  exchisio  aXterixia,  the  Legis- 
lature did  not  intend  that  in  other  cases  any  record  need  be 
made  by  a.  Justice  of  the  Peace  as  to  the  place  of  residence 
of  parties   to  suits  before  him. 

The  following  sections  show  what  must  affirmatively  ap- 
pear of  record  in  suits  on  promissory  notes  before  a  Justice 
of  the  Peace,  viz: 

1.  The  filing  of  the  note,  or  a  copy,  and  issuance  of  a 
summons    thereon.     (Pr.  Act,  Sec  638.) 

2.  The   contents  and  form  of  sununons.     (Pr.  Act,  Sec. 

640.) 

3.  The  service  of  summons  by  a  Constable  or  Sheriff  of 
the  county,  and  the  return  of  the  officer  thereto.  (Pr.  Act> 
SeQS,  642*  *^^»  sub.  8;;Hittell,  Sea  28,  Arts.  608,  609.) 
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4.  The  pleadings,  on  the  part  of  plaintiff.  (Pr.  Act,  Sees. 
670,  572,  573,  576,) 

The  filing  of  the  note  is  a  sufficient  complaint.  (Fr.  Act, 
Sec.  576;  Hamilton  v.  McDonald,  18  Cal.  128.) 

5.  The  appearance  of  plaintiff  on  return  day  of  summcmsj 
and  demand  bj  him  for  judgment  (Fr.  Act^  Sees.  586,  603, 
sub.  4.) 

6.  Default  of  defendant  for  non-appearance,  and  entry  of 
judgment  on  the  evidence  of  the  note,  or  copy  thereof,  filed 
as  a  complaint.     (Fr.  Act,  Sees.  592,  604,  subs.  42,  9.) 

Section  six  hundred  and  four  specifies  what  the  docket  of 
the  Justice  should  contain,  but  neither  that  or  any  other 
part  of  the  code  requires  that  ^any  entry  or  record  be  made 
by  the  Justice  in  a  case  of  tie  non-appearance  of  a  defend- 
ant, as  to  the  place  of  his  residence,  or  that  of  the  plaintiff 
to  the  action.  The  statute  having  provided  what  should 
appear  of  record  in  such  a  case,  it  is  fair  to  presume  that  the 
Legislature  int^ided  nothing  further  need  appear  of  record 
in  order  to  render  a  Justice's  judgment  valid. 

II.  In  case  it  be  held  necessary  that  the  residence  of 
plaintiff  and  defendant,  in  an  action  in  a  Justice's  Coart,  be 
proven  in  order  to  jurisdiction,  then  it  must  be  also  held 
necessary  to  allege  such  residence  in  the  complaint,  hut 
by  statute  a  copy  of  the  note,  or  note  itself,  is  sufficient  as  a 
complaint,  (Fr.  Act,  Sec.  576),  and  the  statute  does  not 
require  that,  in  Justices'  Courts,  any  record  of  the  evidence 
given  in  an  action  be  made.  It  never  has  been  held  neces- 
sary, nor  has  it  ever  been  the  practice  in  New  York,  to 
allege  or  prove  the  place  of  residence  of- plaintiff  or  defend- 
ant before  a  Justice  of  the  Feace,  in  order  to  confer  on  him 
jurisdiction  to  issue  his  ordinary  process  of  summons,  under 
a  statute  similar  to  ours.  (See  Cowen's  Treatise,  4th  ed., 
Sees.  782,  787,  788,  961,  1,275;  Bromley  v.  Smith,  2  Hill 
517;  6  Hill,  711.)  The  opinion  in  Lowe  v.  Alexander,  15 
Cal.  296,  so  far  as  a  different  rule  is  intimated,  was  ahiitf 
dictum.  The  judgment,  upon  the  facts  of  that  case,  was  cor 
rect,  because  the  record  showed  affixmatively  that  the  Justice 
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did  not  have  jurisdiction.  The  law  presumes  that  an  oflBcer 
discharges  his  duty  properly.  (Cowen's  Treatise,  4th  ed.. 
Sec.  1,387 ;  14  John.  182 ;  1  Phil.  Ev.  192;  Cowen  &  Hill's 
iSTotes,  29C  ;  Hy skill  v.  Oilden,  7  Serg.  &  Rawle,  871;  Curtis 
V.  Herrick,  1.4  Cal.  119,  120.)  A  Justice  of  the  Peace  who 
has  jurisdict:ion  of  the  subject  of  an  action,  and  who  has 
general  jurifidiction  of  the  process  issued  by  him,  should 
certainly  be  presumed  to  have  disehai^ed  bis  duty  in  a  legal 
mode  in  issuing  such  process,  as  much  so  as  any  execiUive 
officer  who  may  serve  it. 

III.  But  it  was  competent  for  defendant  to  have  proven 
by  parol  testimony  dehors  the  record  of  said  Justice  of  the 
Peace,  that  the  plaintiff  and  defendant  in  said  attachment 
Buit  were  residents  of  the  proper  township  at  the  commence- 
ment of  said  suit  (^Blair  v.  Hamilton,  32  Cal.  49 ;  Betts  v. 
Bagley,  12  Pick.  572  ;  Agnew  v.  Piatt,  15  Pick.  416;  Smith's 
Leading  Oases,  Hare  &  Wallace's  Notes,  5th  ed.,  816.) 

John  C  Byers,  and  E.  E.  Hood,  for  Bespondent. 


It  is  incumbent  upon  a  party  seeking  to  avail  himself  of  a 
judgment  of  a  Justice  of  the  Peace,  to  show  from  the  record 
itself,  affirmatively,  that  the  Justice  who  rendered  the  judg- 
ment had  jurisdiction.  (Lowe  v.  Alexander,  15  Cal.  ?00- 
302.)  And  this  decision  is  supported  in  Swain  &  Marsh  v. 
Chase,  12  CaL  285,  286;  Rowley  v.  Howard,  23  Cal.  403, 
404;  Forbes  v.  Hyde,  81  CaL  347,  348;  Fagg  v.  Clements, 
16  Cal.  392.  The  judgment  in  the  case  of  McCarter  &  Ox- 
toby  V.  S*  B.  Jolley  was  not  only  voidable,  but  void>  and  may 
be  attacked  collaterally  in  any  Court  where  relied  on. 
{Rowley  v.  Howard,  33  Cal.  402-404;  Forbes  v.  Hyde,  31 
Cal.  S4=7f  848;  Jones  v.  Reed,  1  Johns.  Cas.  20;  Wells  v, 
Newhirh,  1  Johns.  Cas.  228 ;  Bowers  v.  People,  4  Johns.  292 ; 
Bloom  V.  Burdick,  1  Hill,  130 ;  Adkim  v.  Brewer,  3  Cow. 
206  •  Chemung  Canal  Bank  v.  Judson^  4  Seld.  254 ;  Dobson 
v.  Peur/:e,  2  Kern.  156;  Harrington  v.  People,  6  Barb.  607.) 
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The  proceedings  of  the  3 
McCarter  v.   Jolley,  when  i 
properly  ruled  out,  because  i| 
tiee  had   jurisdiction  of  thej 
Justice's  Court  is  not  a  Ca« 
Court,  and  its  jurisdiction  i 
a  party  relying  upon,  or  clai 
ments.     Section  five  hundred 
provides,  that  "No  person  i 
summons  issued  against  hin 
civil  action,  in  any  townshij 
which  he  shall  reside,  except 
the  docket,  or  other  papers 
that  the  defendant  was  a  res 
the  suit  was  brought,  or  tha 
ceptions.     So  far  as  the  w 
ings  offered  is  concerned,  ih 
Lowe  V.  Alexander,  15  Cal.  ^ 
the  record  of  the  proceed!: 
defendant  offered  to  supply 
by  showing  by  testimony  < 
institution  of  the  suit,   an 
defendant  in  the  suit,  H, 
township  in  which  the  suit 
rendered. 

On  objection  by  the  pla 
and  the  defendant  excepte 
jurisdictional  fact,  and  thi 
by  parol.  The  Practice  A< 
nowhere  requires  that  its 
docket  of  the  Justice,  or  1 
evidence  of  the  proceed inc 
flcribes  what  shall  be  entc 
and  section  sis  hundred  fi 


1 


Oct.  1867.] 


JOLLEY  V,  FOLTZ, 


327 


Opinion  of  the  Court  —  Sawyer,  J. 


a  Justice's  docket,  or  a  transcript  thereof,  certified  by  the 
Justice  or  his  successor  in  oflSce,  shall  be  primary  evidence  to 
prove  the  facts  so  stated  therein.'*  The  fact  in  question  is  not 
enumerated,  and  it  is  not  provided  in  what  manner  other 
facts  than  "such  entries  in  the  Justice's  docket  ♦  ♦  ♦ 
so  stated  therein  "  shall  be  proved  or  made  to  appear.  If  it 
be  conceded  that  the  facts  required  to  be  entered  must  be 
proved  by  the  docket,  it  does  not  follow  that  other  facts,  not 
required  to  be  so  entered,  shall  not  be  proved  by  other  evi- 
dence. The  evidence  offered  in  no  respect  contradicts  the 
docket,  but,  on  the  contrary,  it  is  entirely  consistent  with  it, 
and  supports  the  judgment. 

We  can  perceive  no  good  reason  why  the  evidence  should 
n.ot  be  admitted.    Although  not  directly  in  point,  the  infer- 
eoice  from  the  following  cases  supports  this  view :  (Ham^ilton 
V.  Wright,  4  Hawks,  283 ;  Ferrell  v.  Underwood,  2  Dev.  Law 
E.  114;  Dyson  v.  Wood,  3  B.  &  C.  451 ;  Westbrook  v.  Doug- 
lass, 21  Barb.  603 ;  Gardiner  v.  Buckbee,  3  Cow.  127 ;  Doty 
V.  Brown,  4  N.  Y.  71,  75.)    In  Posson  v.  Brown,  11  Johns. 
166;  Boomer  v.  Laine,  10  Wend.  527;  Dygert  v.  Coppemoll, 
13  Johns.  210;   McLean  v.  Hugarin,  13  Johns.  184;   and 
BrintnaU  v.  Foster,  7  Wend.  105,  where  a  statute  required 
certain  parts  of  the    proceedings    before    a    justice    to  be 
entered   in   the   docket,    or  where   the   fact   to   be   proved 
appeared  in  the  files,  it  was  held  that  parol  evidence  could 
not  be  given  in  the  matter  so  entered,  or  appearing  in  the 
files,  and  still  existing,  because  it  was  not  the  best  evidence, 
and  that  such  entries  and  writings  could  not  be  contradicted 
hy  parol  evidence. 

In  the^first  case  the  Court  say :  "  Though  the  proceedings 
and  judgment  before  a  Justice  may  not  be  technically  a 
record,  yet  the  material  parts  are  in  writing  and  ought  to  be 
produced.  Parol  evidence  of  such  proceedings  is  not  the 
highest  or  best  evidence  in  the  power  of  the  party,  and 
ought  not  therefore  to  be  admitted.  The  magistrate  should 
at  least  produce  the  written  evidence  of  his  proceedings  a? 
far  as  the  same  is  in  his  possession  or  power."     (11  Johns. 
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166.)  The  cases  are  not  pii 
ters  sought  to  be  shown  an 
parol  proof,  but  upon  the  g 
required  to  be  in  writing,  t 
best  evidence.  This  is  but 
primary  and  secondary  evid| 
is,  that  those  facts  not  in  wi 
ing,  or  in  fact  entered  in 
parol.  This  Court  intimates 
32  Cal.  54.  Some  of  the  lal 
der,  before  cited,  is  broad 
view,  but  it  was  not  called  f 
sary  to  the  decision  of  the 

There  really  does  not  seei 
ordinary  proceedings  in  a  J 
ing  the  fact  of  the  residence  < 
and,  in  practice,  it  probal 
terms.  If  stated  at  all,  the 
complaint.  But  in  a  large  n 
-writing  is  required  to  be  : 
plaint,  other  than  a  copy  o 
be  stated  in  the  docket,  an 
it  would  be  well,  perhaps,  U 
not  expressly  require  it,  a 
been  the  practice.  In  Fag 
return  of  the  officer  showec 
ship  in  which  the  suit  was  1 
facie  to  show  residence.  I 
from  the  fact  of  service  i: 
direct  statement  of  the  fact 
the  case  now  before  the  C 
written  evidence  in  the  doc 
upon  the  question  of  resi< 
entry  upon  the  subject  is  re 
and  as  there  is  nothing  in 
fiistent  with  the  record  of 
properly  excluded. 
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It  is  claimed  by  the  rejq>ond6nt,  that,  conceding  this 
ruling  to  be  erroneous,  there  was  still  no  injury,  for  the 
reason  that  there  was  no  evidence  of  fraudulent  conveyance 
of  the  property  in  question  from  the  defendant  in  that  action 
to  the  plaintiff  in  this.  Under  the  ruling  of  the  Court, 
excluding  the  evidence  before  referred  to,  the  fraud,  if 
proved,  would  not  have  been  available  to*  the  appellant. 
His  right  to  attack  the  conveyance  as  fraudulent  depended 
upon  the  proceedings  excluded.  Had  they  been  admitted, 
we  cannot  tell  what-  appellant's  evidence  in  respect  to  a 
fraudultot  conveyance  might  have  been.  The  entire  basis 
of  his  defense  and  the  foundation  for  further  evidence  was 
excluded. 

The  judgment  and  order  denying  a  new  trial  must  be 
reversed  and  a  new  trial  had,  and  it  is  so  ordered. 


THOMAS  NORWOOD  v.  D.  M.  KENFIELD. 


Power  of  Judok  ax  Cmahbrrs  —  Continuance. —  There  Is  no  power  con- 
ferred on  a  County  Judge,  at  chambers,  to  grant  a  continuance  of  a  cause 
to  determine  an  election  contest,  which  was  pending  and  set  down  for 
trial  At  a  future  day  in  the  County  Court. 
JUBiSDicnoN  —  TiBH  OF   CooBT. —  The  trial   of  a  cause,   to   determine   an 
election  contest,  bad  been  set  for  November  20th,  1866,  in  the  County 
Coart  of  Tuolumne  County,  for  which  day  a  special  term  of  said  Court,  to 
try  said  cause,  had  been  regularly  called.     Before  said  day,  on  motion  of 
plaintiff,  founded  on  affidavit,  and  on  notice  to  the  respondent,  the  Judge 
of  said   Court,   at  chambers,  granted  an  order  continuing  said  trial  to 
December  8d,    1866  —  said  respondent  objecting  and   excepting  thereto. 
Said  last  named  day  was  not  embraced  In  a  regular  term  of  said  Court, 
nor  had  any  special  term  been  called  for  said  last  named  date.    On  the 
said  20th  of  November,  said  Court  was  not  called.     On  said  8d  day  of 
December,  the  County  Judge  called  said  Court,  and  assuming  to  hold  said 
Court,  both  parties  appearing,  tried  and  rendered  judgment  In  said  cause : 
held,  that  on  said  3d  of  December  there  was  no  legal  term  of  said  Court, 
and  said  trial  and  judgment  were  nail  and  void. 
loBM.—  It  la  abaolutelj  easential  to  the  validity  of  a  judgment  that  It  be 
rendered  by  a  Conrt  of  competent  jurisdiction,  at  the  time  and  the  place 
and  in  the  form  prescribed  by  law.    The  trfbunal  before  which  the  trial 
was  had,  was  In  no  legal  sense  a  Court,  nor  could  any  consent  of  parties 
to  the  trial  confer  jurisdiction. 
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Appeal  from  the  County  Coi 

This  was  an  election  contest  i 
Court  to  determine  the  title  to 
tirer  of  Tuoliimne  County,  t 
defendant  appealed. 

The  other  facts  are  stated  is 

I 

W-  L.  Dudley,  for  Appellant 


There  was  no  Conrt  in  sesai 
ber,  when  the  trial  took  place 
from  is  void  for  want  of  jurii 
well  settled  principle  of  law  tl 
the  validity  of  a  judgment  tha 
competent  jurisdiction  at  the 
law.  If  not  so  rendered  it  is  ; 
9  Cal.  173 ;  Doss  v.  Waggone 
The  People,  1  Hill,  343.) 

H.  P.  Barber,  for  Responde 

The  County  Court  had,  by 
ject  matter  of  the  action,     T 
and  submitted  himself  to  the 
vened  on  the  3d  day  of  D( 
respective  parties  and  their  a 
of  the  cause  was  proceeded 
his  appearance  in  that  Cou: 
jurisdiction,   introducing    ar 
exceptions  to  rulings  and  e\ 
in  all  respects  as  a  suitor, 
trial  to  itfi  close,  can  hardly 
tion,  real  or  supposed,  to  tl 
had  not  deemed  it  a  duly   a 
kept  away  and  not  regarde 
)Dg,  he  waived  any  objecti 
opening  of  Court  to    its    c 
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whatever  to  the  proceedings  for  wtmt  of  jurisdiction.  He 
can  hardly  be  allowed  now,  after  joining  in  the  entire  trial 
and  raising  no  objection  whatsoever  in  said  Court  to  its 
proceedings,  to  contend  that  they  were  null  and  void.  (Friar 
V.  Siate,  3  How.,  Miss.,  422 ;  Harrison  v.  Rowan,  Pet.  0.  C. 
E.  489;  Tracey  v.  Pendleton,  23  Penn.  St  E.  171 ;  Hohart  v. 
Frost,  6  Duer,  672;  Warren  v.  Qlynn,  87  K  H.  340;  Van- 
dull  V.  Vandall,  13  Iowa,  247.) 

By  the  Court,  Sawyer,  J.: 

This  case  has  been  here  before.  (30  Cal.  394.)  When  it 
went  back  for  a  new  trial,  the  County  Judge,  on  the  7th  of 
November,  1866,  made  an  order  for  a  special  term,  to  be 
held  on  the  20th  of  the  same  month,  for  the  purpose  of 
hearing  and  determining  the  contest,  and  directed  the  Clerk 
to  issue  a  citation  to  K'enfield,  the  respondent  below.  On 
the  8th  of  November,  after  the  citation  h^d  been  served,  on 
affidavit,  showing  that  it  would  be  inconvenient  to  try  the 
case  on  the  20th,  and  on  ex  parte  application  of  plaintiff,  the 
County  Judge,  at  chambers,  issued  an  order  to  Kenfield  to 
show  cause  before  him  at  chambers  on  the  10th,  why  the 
trial  of  the  foregoing  case  should  not  be  set  for  Monday, 
the  26th  day  of  November,  1866.  At  the  time  and  place 
appointed  in  the  order  the  respondent  appeared,  and  for 
cause  alleged  that  the  County  Judge  had  no  authority  at 
chambers  to  make  the  order;  that  it  could  only  be  made  in 
open  Court,  and  that  a  motion  to  continue  the  trial  of  a 
cause  could  not  be  heard  before  the  commencement  of  the 
term.  The  Judge  overruled  the  objection,  and  "  ordered 
the  case  adjourned  till  Monday,  December  3d,  1866;  to 
which  ruling  and  order  of  the  Judge  the  defendant  then  and 
there  excepted.  On  the  20th  of  November,  1866,  the  Coimty 
Court  was  not  opened,  or  this  case  called  on  that  day.  Nor 
were  any  proceedings  had  in  the  case  after  November  10th 
until  December  3d,  1866."  It  is  claimed  tha^  the  Judge,  at 
chambers,  before  the  commencement  of  the  term,  had  no 
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jurisdiction  to  adjourn  tl^ 
the  order  was  one  which  i 
was  authorized  to  make.  | 
guch^  must  be  found,  if  1 
the  Judiciary  Act  of  1861 
Act  concerning  elections, 
We  find  nothing  in  the  la 
The  Court  "  may  also  con 
mencement"     (Laws  18S 
That  is  to  say,  before  the 
no  such  authority  is  give 
not  holding  Court    Secti 
is  very  similar  to  sectior 
Courts.     That  section  coi 
Judge  at  chambers.     (Boi 
V.  Casaneuava,  30  Cal.  56C 
But  if  the  objection  to 
not  well  founded,  or  if  wa 
claimed  by  the  contestant, 
cle  to  sustaining  the  judg 
time  of  the  trial.    There 
a  trial  could  be  had,  and  t 
The  proceeding  is  specie 
provisions  of  the  Act  to 
amended  in  1855,  requir 
term  of  said  Court,  to  h 
proper  county,  on  some  ( 
than  two  nor  more  than  1 
notice,   to   hear   and    del 
(Laws  1855,  p.  161,  Sec 
Court  shall  meet  at  the  t 
mine  such  contested  electi- 
62;  Wood's  Digest,  382.; 
regularly  made  on  the  7th 
term  to  be  held  on  the  2( 
tion  duly  issued  requiring 
The  citation  was  also  dul 
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the  County  Judge  to  vacate  this  order  and  appoint  another 
special  term,  this  was  not  done.     There  was  no  attempt  to 
adjourn   the  term  at  chambers  before  the  day  appomted. 
The  order  of  November  8th  was  to  show  cause  "  why  the 
trial  of  the  f  oregoing  c^se  should  not  be  set  for  Monday,  the 
26th  of  Nov-ember,  1866,"  and  on  the  hearing  the  Judge  at 
chambers  "  crdered  the  case  adjourned  till  Monday,  Decem- 
ber 3d    1866."     But  this  is  an  entirely  different  thing  from 
adjourning  the  term.     On  the  20th  .of  November,  ^le  day, 
and  the  only  day,  appointed  for  the  special  term  to  be  held 
"the  County  Court  was  not  opened  or  this  case  caUed. 
The  term  appointed  by  the  order  of  the  Judge,  and  of  which 
notice  was  given,  failed.     The  Court  might  have  met  pur- 
suant to  the  order  and  adjourned  to  a  subsequent  day,  if  not 
beyond  the  time  limited  by  section  sixty-two.     But  this  was 
not  done.    Court  was  not  opened  and  no  adjournment  was 
had      The  only  mode  by  which  anodier  special  term  could 
be  brought  into  existence,  after  the  failure  of  the  term 
before  appointed,  was  by  an  order  of  the  Judge  appointing 
a  special  term,  and  the  giving  of  notice  m  the  mode  pr^ 
aeribed  by  law.     The  appearance  of  the  parties  on  the  third 
of  December  and  their  proceeding  to  trial  without  objection 
flt  the  time  can  make  no  difference.     For  consent  cannot 
!l«tP  a  Court,  or  give  jurisdiction  to  a  tribunal  otherwise  pos- 
stg  xS-     ((^rJnd  V.  The  PecpU,  1  HiU,  343.)  There 
!!ag    then     no  Court  at  the  time  when  the  tnal  was  had. 
«  Tt'is  absolutely  essential  to  the  validity  of  a  judgment  that 
it  be  rendered  by  a  Court  of  competent  jurisdiction,  at  the 
Lp  and   the  place,  and  in  the  form  prescribed  by  law. 
%Jst.  LM9.  9  Cal.  175;  Smith  v.  ChicheHer  1  Cal. 
iVo  ^      The  tribunal  before  which  the  trial  was  had  was,  in 
iJ«,1    sense,  a  Court.     It  had  no  authority  whatever  m 
fhVnSmisee.     The  whole  proceeding  is  a  nullity,  and  the 
-«  t«al  before  ordered  has  not  yet  been  had. 
Tt  19  claimed  by  the  contestant  that  the  provisions  of  the 
t,mte  referred  to  have  reference  to  the  first  trial  of  the  case 
f^  the  contest  iB  commenced,  and  has  no  apphcation  to  a 
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case  after  an  appeal  has  be 
and  a  new  trial  ordered.  \ 
the  contestant,  for  in  thati 
semblance  of  authority  in  ^ 
and  try  the  case. 

Having  determined  thei^ 
without  authority,  it  wouh 
rulings  in  the  course  of  tli 
several  of  them  are  douhtlei 

The  judgment  entered  ins 
from  which  the  appeal  is  , 
remanded  for  further  proc 
judgment  rendered  by  this  i 
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descriptions,  ordinarily  that  on 
and  stable,  and  least  likely  to  % 

Idbm. —  It  it  a  role,  founded  upon 
points  control  such  at  are  desc 

Idbm. —  A  record  disclosed  only  t 
point  of  boundary  described  In 
of  said  rancho.'*  (Terba  Bnena, 
known  point  called  the  Porte 
locality  wat  at  the  date  of  th 
known  object,  and  its  center  rej 
point  of  the  "  Porteraela,"  as 
lines  according  to  the  calls  ( 
abandoning  the  last  call  and  r 
ginning;  the  record  does  not  si 
which  before  flnml  location  wf 
located  or  not,  at  the  date  of  i 
said  rancbo,  as  established  by  i 
point  of  the  "PorteKuela."  but  1 
east  of  It:  by  establishing  the 
line  of  said  rancho,  nearest  o 
suela,"  and  running  the  sever 
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calli,  the  llnPi  will  close  at  wach  point  of  tjcrlnnlng.  whllp  hy  taking  as 
■aid  point  of  beglnntDg  said  middle  polni  of  said  "  Portestueia,"  &  v?rj 
Hftrrow  strip  of  land  sf^Teral  miles  In  length  wm  be  left  tretvrecn  two 
raochos,  In  a.  uhv^pe  and  condition  \rlilcb  could  oot  reasoD^blf  bare  been 
conti'mplatcd  and  Intended  by  the  parties :  held,  that  wb ether  or  not  said 
located  boiindnry  of  said  ranch o  was  estnbllBbed,  and  therefore  known  to 
tbe  parties  nt  the  time  said  deed  was  eiecuted^  Is  a  material  and  probably 
a  controlling  fact  tu  determlnlnfi  the  true  Initial  point  of  besjlnnlng:  of 
Batd  deed,  and  that  upcic  safd  facte  u  dlacloaed,  without  the  further  fact 
last  nsmed,  a  sew  trial  must  be  had  for  a  more  full  dlaclotfnre. 

Idem.—  In  aiich  n  case.  If  said  located  boundarj  line  of  eald  raneho  wns 
establliilied  and  known  to  the  parties  at  the  time  a  aid  deed  was  ei  ecu  ted, 
such  point  therein  nearest  opposite  3ald  middle  point  designated  In  the 
deed  would  be  as  definite  and  certain  ns  the  latter  point,  and  woiUd 
iwUer  correspond  with  the  other  calls  at  the  deed  and  the  IntEjutlons  of 
the  parties  as  Indicated  by  the  aurrouodlu^  circumatanees. 

Idem. —  The  Intentions  of  the  parti^^^.  wheo  ci^certnlned^  must  ^ofTerOt  and 
the  entire  description  contained  in  the  deed  should  be  resorted  to  for  their 
aiscoTiery. 

Appeal  f  roio  the  District  Caurtj  TMrd  Judicial  District^ 
SaDta  Clara  County, 

This  was  an  action  to  recover  poesesEiion  of  a  porfion  of 
the  Yerba  Buena  Hancho,  in  Santa  Clara  Coiinty.  All  the 
averments  of  the  complaint  were  put  in  issue  bj  the  answer.- 
The  cause  was  tried  by  the  Court  without  a  jury.  The 
factSj  MB  found  by  the  Conrt^  were  as  follows,  to  wit: 

"  First  —  The  prensises  in  oontraversy  are  part  of  a  tract 
of  land  situate  in  Santa  Clara  Coimfj,  known  as  the  Yerba 
Bncna  Rancho,  granted  to  Antonio  Chaboja,  and  confirmed 
by  decree  of  the  United  States  District  Coiirtj  and  the  issu- 
ance of  a  patent  by  the  President  of  the  United  States. 

"Second  —  The  plaintiff  ia  seized  in  fee  of  that  part  of 
said  rancho  described  as  follows^  viz :  *  Commencing;  at  a 
point  of  the  boundary  of  said  rancho,  being  the  middle  or 
center  of  the  wall  known  point  called  the  Portezu^la  de  las 
^niinas;  from  said  point  of  beginning  in  direction  of  thB 
center  of  the  Lap  ma  Seca,  situate  in  a  northerly  direction 
from  the  Portezuela  de  las  Animas  one  Spanish  league  on 
said  line;  thence  at  an  angle  which  shall  reach  the  south 
«ide  of  Uie  bUl  bown  aa  the  Loma  de  las  Lagrimas;  thence 
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in  a  line  of  the  boundary  which  i 
between  the  Rancho  de  la  Yetj 
kno\vn  as  Santa   Teresa,  in  th| 
known  as  the  Rancho  de  Alvirez' 
ary  line  which  divides  said  Ea^ 
^id  Rancho  de  Alvirez ;  thence  f^ 
boundary  line  which  separates  i 
Buena  and  Rancho  de  Alvirez  to  j 
"  Third  —  The  Porteraela  of  i 
narrow  ridge,  which  connects  t^ 
and  forms  a  water  shed  from  wh 
side  north  and  south.    The  deoi 
the  Portezuela  and  an  oak  tree  f 
ary  of  the  Yerba  Buena  Ranch, 
the  United  States,  in  the  final 
ranch,  located  them  in  the  south 
fact  there  is  no  oak  tree  at  the 
zuela  is  not  in  the  southern  1 
marked  oak  tree  in  the  southern 
line  does  not  run  through  the  P 
a  half  chains  to  the  southeast  o: 
"  Fourth  —  The  defendants  a 
land  described  in  the  complaint 
quicksilver  mine,  and  were  in 
oonmiencement  of  this  suit,  ela 
ances  from  Chaboya,  the  origin 
"  Fifth  —  By  starting  from  t 
the  initial  point  in  the  descript 
running  the  lines  called  for  on 
will  have  to  be  discarded,  and  i 
from  the  Alvirez  Ranch  to  the 
posed  quicksilver  mine  will  be 
the  plaintiff's  land;  but  by  sti 
em  boundary  line  of  the  ranc 
as  to  run  the  first  line  throug 
and  the  Laguna  Seoa,  called 
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running  the  other  lines  of  the  description,  the  said  mine  will 
not  be  inclnded  in  said  description. 

^  "1.  My  concltision  is,  from  the  foregoing  :^acte,  that  the 
initial  point  of  the  plaintiffs'  land  is  at  a  point  of  the  south- 
em  boundary  of  said  l^eriba  Buena  Ranchp,  from  which  a 
line  may  be  drawn  through  the  center  of  the  said  Portezuela 
and  Lagima  Seca. 

2.  And  that  the  premises  of  which  the  defendants  are  in 
possession  are  not  within  the  limite  of  the  land  Owned  by 
the  plaintiff." 

The  defendants  had  judgment,  and  plaintiffs  appealed 
therefrom,  and  from  an  order  denying  a  motion  for  a  new 
triaL  based  on  the  grounds  that  the  judgment  is  against  thei 
evidence  and  against  law. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

J'  B.  Crockett,  for  Appellknta. 

I.  Thfe  fact  being  that  the  southern  hdundary,  to  actually 
^n  on  the  ground,  is  several  hundred  yards  south  of  the 
Forte^iiela,  the  survey  must  begin  in  the  emitter  of  the  Pbrte 
ziiela,  which  is  a  naturd  object  called  for  in  the  deed;  and 
the  can  for  the  «t>utherti  boundary  line  must  be  disregarded 
as  repugnant  to  the  other,  which  is  the  controlling  call. 
The  boundaiy  line,  as  surveyed,  is  but  an  artificial  imagi- 
nary  hue,  whilst  the  Portezuela  is  a  notorious  natural  monu- 
ment The  two  calls  are  inconsistent,  and  cannot  stand 
together.  One  or  the  other  must  be  disregarded.  In  such 
cases  the  natural  object  governs,  on  the  same  principle 
^hich  reqfulres  that  course  and  distance  must  yield  to  natu- 
ral objects  called  for  as  monuitietots.  That  tv-hich  is  fixed, 
definite,  and  certain,  and  in  its  nature  unvarying,  prevails 
over  1^  cfertaiii  and  inore  Variable  b^ndaries,  and.it  is  no 
reason  for  diBregardiiig  this  nite  thrit  ttiei'stirvey  will  not 
close.  In  such  casea  the  liep\ighant  calls  must  be  disre- 
garded.    {JftOcson  Y.  WMdm,  5  Wehd;  142;  1  Cow.  ©12  j 
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in  a  line  of  the  boundary 
between  the  Rancho  d? ' 
known  as  Santa   Terei 
kno\vn  as  the  Rancho 
ary  line  which  divil 
<aid  Rancho  deAlj/ 1 
boundary  line  w"i\^ 
Buena  and  Ran' 0 

"Third  — T  7 
narrow  ridgr^^ 

and  forms  r'  ^  ,v 

Bide  north  ^^^^  ^e 

*^^  Pj^rt^  .id  run  dii^ 

^"®  ^^  as  to  carry  out  tl 

J*^^  ag  on  the  face  of  the 

•^^         the  parties  contracting  i 

^^      .e  southern  boundary   of 

grantj  decree  of  confirmatic 

intended  to  be. conveyed  was 

If^  by  mistake,  a  call  repu| 

been  inserted  in  the  deed,  i 

necessary  to  close    the    sur 

intention  of  the  partis  is 

other  instrument     The   wt 

elaborately  reviewed  in  He 

See,  also,  the  following  cas« 

Moore  v.  Jackson,  4  Wend,  i 

172;  Brannan  v.  Mirich,  10 

Cal.  446;  Hunter  v.   Hunt 

Dunsbagh,  1  John.  Cas.  91 

388;  2  Cow.  195,  228;  13 

96;  32  Barb.  381.    And  wh 

the  grantee  shall  have  his  el 

ton  V.  Hudson,  8  John.  37 

172.)     Every  uncertainty 

grantee.    {Jackson  v*  OarcU 
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'cnnlns  qMclally. 


•»  as  landmarks     The 

n  object  as  stable  as 

k  ^ '  n  at  the  time,  aod 

^3  \  ^uument  to  wtich 

tj  18  J^  ^  nmencement  in 

/.  Marsh,  i  c  '  ^^^  ^^^^ 

^d  y.  Spic^^  27  c.  *«  coHvey- 

•'^t  which  is  most  «  ^'"P^'  ^ 

'Ch  is  less  so.     (Jacw"^         "'^  ^  ^ 

'^om^on,  6  Cow.  371.^?  ''  ^^^i-         ^«^« 

-,    courses,  and  distaBci^iSV    ^^^^i^A^'^*      - 

decisive  of  this  controversy 

•'•  ^-  '^«»».,  „,  ^.^  ^^^  ^^  ^^__^^- 

The  atatement  of  *v^ 
that  the  Portezuela!  ^^i^nT  ^fT"«  ''^^  *PP«»-*«  i«, 

rancho,    which  is  assumed  2  I  ^^  boundary  line  of  the 

iing  that  the  boundary  1^^'  an  artificial  ob^t  Admit 
nonument,  if  jt  ^^  disreffaJj"  f '^'^^"«^'  "^*^  "<»*  »  ««t"ral 
ard  the  last  call  of  theT,^*-  ^'*'''*  "^"^^  "*terly  dis- 
act  that  the  iandttadet'''r^'  '""^  "*""^  ^^°^  '^« 
aid  adopt  another  line   no!  ^      ^  •''°   *^"  ^^^^^^  R«"«to, 

mportance  and  notoriety  ^  1  *  °^7'^*3  object,  of  as  muoh 
an  conceive  of  no  Wn  wK  f^''*^^^^^'-  it«e«-  And  we 
.tt«  shouJd  be  dis^X  ''^'I^"rs^2T^''^  (^*''  *^« 
a^tj  IS,  where  the  land  hath  a  L^^!'  **■"  «^*f* 

*^ame  proper,  as  the 
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manor  of  Dale,  Ghranfield,  etc. 
when  the  land  is  set  forth  by  bo 
of  pasture  hounding  on  the  eai 
the  south  upon,"  etc.  (Lord  E 
"  It  is  a  true  and  important  r 
sense  and  meaning  of  the  part 
ment  should  be  collected  ex  ante 
that  is  to  say,  every  part  of  it  i 
in  order  to  collect  from  the  w 
tent  sense,  if  that  may  be  done 
paging.)  In  the  ca^e  at  bar,  t 
into  action "  every  part  of  tl 
the  southern  boundary,  (the  c 
tion,)  the  eastern  boimdary  is 
named  through  the  Portezuela 
calls  to  the  Alvirez  Rancho, 
Rancho  to  the  place  of  begini 


..Uis:: 


By  tixe  Court,  Sawybk,  J. : 

The  plaintiffs'  deed  desc 
boundary  of  the  land  conveN 
boundary  of  said  rancho," 
center  of  the  well  known  pc 
Animas."  As  the  boundari 
finally  surveyed  and  locate 
coincides  with  the  middle  c 
the  question  is,  where  is  t 
point  in  the  middle  of  the 
and  nmning  the  other  lines 
not  close  without  abandoni 
straight  line  to  the  point 
would  be  adopted  in  a  pri 
flictittg  descriptions,  ordin 
which  is  most  certain  and 
taken  or  affected  by    erro 
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Opinion  «f  the  Oouvt 'r-^  aawjear»  ^ 


rule  that  monuineiital  liaes  or  points  eoatrol  aucb  a9  ore 
described  by  course  and  distance  only.     (  Vaokce  v.  Fare,  24 
OaL  446H:&)     These  rules  are  adopted  because  they  aire 
meet  likely  to  lead  to  the  discovery  of  the  true  intent  of  the 
parlies.     The  Porteauela  de  las  Animas  is  a  natural  monu- 
ment, and  the  middle  or  center  may  be  found  at  leaat  proxir 
mately,  while  the  boundary  line  of  a  Spanish  rancho,  whick 
has  not  been  ftually  located,  is  notoriously  unoOTtain.     The 
record  does  not  show  whether  the  boundary  of  the  rancho 
had  been  finally  located,  or  not,  at  the  date  of  the  deed,  and 
the  agreed  statement  of  facts,  which  is  stated  to  c(Hitain  all 
the  evidence  upon  which  the  Court  acted,  does  not  contain 
anything  upon  which  the   Court  could  'have   found  that 
fact  one  way  or  the  other.     It  does  not  appear,  therefore, 
whether  the  boundaries  of  the  ranehb  were  actually  run  out 
on  the  ground  and  finally  located  and  marked  before  or  after, 
the  making  of  the  deed  under  which  plaintiff  claims.    There 
is  no  diagram  or  other  description  in  the  record  by  which 
we  cdn  obtain  a  very  accurate  i^ea  of  the  difference  which 
the  two  theories  as  to  the  initial  point  -will  make,  or  the 
relative  situation  of  the  tract  embraced  in  the  deseaription 
and  that  left  out*     If  we  understand  the  matter  correctly,  by 
establishing  the  initial  point  in  the  southeam  boundary  oppo- 
site and  nearest  to  the  ceater  of  the  Portezuela,  as  cliEtimed 
by  the  defendants,  and  running  the  several  courses  and  dis« 
toncea  accorded  to  the  calls,  the  lines  will  dose  at  the  point 
of  beginning.     While,  by  taking  the  initial  point  claimed 
by  plaintiff,  the  lines  vnll  not  close,  and  that  a  very  narrow 
strip,  several  miles  long,  will  be  left  between  two  randios, 
i^  a  shape  and  condition  not  very  likely  to  have  been  ocm- 
t®Bipiated:by  the  parties.     The  language  of  the  deed  is, 
commencing  at  a   point  of  the  boundary^  of  said  rancho, 
being  the  middle  or  center  of  the  well  known  point  called 
the  Portezuela  de  las  Animas,"  etc    If,  when  the  deed  was 
made,  the  rancho  had  not  been  finally  surveyed  the  parties 
might  have  supposed  that  the  boundary  and  "  the  middle  or 
center  of  the  Portezuela  '^  would  coincide,  and  as  the  latter 
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was  fixed  and  certainlj  kno^ 

settled,  the  middle  of  the  Fortes^ 

tain  and  definite  call    But  if  tl 

surveyed  and  finally  located  ^ 

boundary  might  have  been  as  d( 

an  object,  and  as  well  known  to 

call,  as  the  Porteenela.    Since  a 

not  coincide  with  the  middle  or  < 

fdnoe  all  the  remaining  calls  hai 

boundary  nearest  the  said  middl 

and  dose  the  lines,  while  takinj 

Portezuela  as  the  initial  point, 

according  to  the  calls,  they  wi 

lines,  we  are  unable  to  see  an 

in  the  boundary  should  not  b 

and  especially  80>  if  the  othe 

land  outside  in  such  a  shape 

absurd  to  suppose  such  a  resul 

In  such  case  the  point  u 

definite  and  certain  as  the  poi 

2uela,'and  would  correspond 

with  the  probable  intention  oi 

surrounding  circumstances. 

ties  should  be  ascertained  b; 

description.    For   the   reaso: 

advisable  to  finally   determi 

point  from  the  facts  stated 

trial  should  be  had,  that  the 

gated.    The  point  will,  ther 

illustrated  by  the  facts  brouf 

Judgment  and  <»rder  den 

new  trial  frantedL 
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Opinloa  of  Comj,  0.  J..  eoDcvrrlng  specially. 

OuBKEY,  0.  J.*  concurring  specially:  /  . " 

The  only  question  to  be  determined  in  thiB  case  is,  "wtere 
18  the  true  point  of  beginning  of  the  description  of  the  land 
contained  in  the  deed  from  the  source  of  title  under  which 
the  plaintiffs  claim.  The  description  designates  the  place  of 
beginning  to  be  at  the  middle  or  center  of  the  well  known 
point,  called  the  Portezuela  de  las  Animas,  and  running 
thence  northerly  in  the  direction  of  the  center  of  the  Laguna 
Seca  one  Spanish  league;  thence  at  an  angle  to  the  south 
side  of  the  hill  known  as  the  Loma  dei  las  Lagrimas ;  thence 
in  a  line  of  the  boundary  which  constitutes  the  division  line 
between  the  Eancho  de  la  Terba  Buena  and  the  rancho 
known  as  Santa  Teresa,  in  the  direction  of  the  rancho  known 
as  the  Hancho  de  Alvirez,  until  it  reaches  the  boundary  line 
which  divides  said  Eancho  de  la  Yerba  Buena  from  said 
Eancho  de  Alvirez ;  and  following  the  last  mentioned  boun- 
dary line  to  the  place  of  beginning. 

The  Yerba  Buena  Bancho  was  confirmed  as  a  valid  daim^ 
and  a  patent  therefor  was  granted  to  Antonio   Chaboya. 
The  decree  of  confirmation,  on  which  the  patent  was  issued, 
described  the  Yerba  Buena  as  bounded  on  the  south  by  said 
Portezuela  de  las  Animas,  and  the  patent  so  describes  it. 
The  Court  finds,  that  the  decree  of  confirmation  calls  for 
the  Portezuela  and  an  oak  tree  at  it  as  the  southern  boun- 
dary of  the  Yerba  Buena  Rancho.     There  is  no  oak  tree  at 
the  Portezuela,  but  there  is  a  marked  oak  tree  in  the  south- 
em  bomidary  line  of  the  Yerba  Buena,  and  the  Portezuela 
is  not  such  boundary  line,  but  sixteen  and  a  half  chains 
to  the  southeast  of  it    It  is  agreed  on  aU  hands  that  if  the 
Portezuela  be   adopted   aa    the   point   or  comixiencing  the 
description  of  the  plaintiffs'  lands,  the  premises  in  contro- 
versy belong  to  them;  but  if  the  point  of  beginning  be 
placed  on  the  line  sixteen  and  a  half  diains  northwest  of  the 
Portzeuela,  then  they  have  no  title  to  the  demanded  prem- 
ises, and,  consequently,  no  right  to  recover. 

The  description  in  the  deed  under  which  the  plaintiffs 
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claim  title  does  not  specify  or  ij 

with  the  Portezuela.   The  call  il 

of  the  hoimdary  of  said  ranchOi 

middle  or  center  of  the  well  bw 

de  las  Animas/*    This  is  a  defi: 

die  or  center  of  the  Portezuela 

The  parties  agree,  and  so  the 

Portezuela  de  las  Animas  is  a  i 

parallel  ranges  of  high  hills,  « 

known  hy  that  name,  when  tl 

the  plaintiffs  claim  were  execut 

Portezuela  can  be  readily  and 

objection  to  adopting  the  plac< 

have  controlled  the  Court  beL 

point  of  beginning  at  the  cent 

locative  call  in  the  description 

effect,  as  it  would  be  impossib 

ning,  by  following  from  the  ] 

the  division  or  boundary  lin 

other  the  Ranches  de  la  Yerl 

may  be  that  the   last  bound 

adhered  to,  could  not  be  satis 

it  must  be  rejected  and  suppli 

line  from  the  last  station  t 

Greenl.  Ev.,  Sec.  391.) 

It  is  a  principle  well  settle 
that  which  is  most  certain  i 
shall  control  that  which  is 
known  and  well  ascertained 
em.  {Jackson  v,  Wendell,  i 
here  cited  the  Court  say :  "  ' 
ral  monuments  there  may 
place  of  beginning  is  the  c< 
certain,  no  matter  in  what 
and  anpther  position  a^um 

It  is  also  a  principle  wel 
ft  tract  of  l^d  in  a  d^ed  oj 
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Opinion  of  Carrey,  C  J^  eonconing  tpeelallj. 

to  be  had  to  permanent  ^at^lral  objects  as  landmarks  The 
Portezuela  de  las  Animas  Was  and  is  an  object  as  stable  as 
the  everlasting  hills,  and  was  well  known  at  the  time,  and 
was  beyond  question  the  very  object  or  monument  to  which 
the  grantor  had  reference  as  the  point  of  commencement  in 
the  description  of  the  land  contained  in  his  deed  under 
which  the  plaintiffs  claim  title.  "  All  grants  or  convey- 
ances/' said  the  Chancellor  in  Wendell  v.  The  People,  8 
Wend.  190,  "  are  supposed  to  be  made  with  reference  to  an 
actual  view  of  the  premises  by  the  parties,  and  it  is  therefore 
a  general  rule  in  the  construction  of  grants  that  both,  course 
and  distance  must  give  way  to  natural  or  artificial  monu- 
ments or  objeets;  and  courses  must  be  varied  and  dist.ances 
lengthened  or  shortened,  so  as  to  conform  to  the  natural  or 
ascertained  objects  or  boimds  called  for  by  the  grant" 

The  point  of  beginning,  specified  in  the  deed  of  Chaboya, 
is  the  "  middle  or  center  of  the  well  known  point  called  the 
Portezuela  de  las  Animas."  It  cannot  be  doubted  that  both 
grantor  and  grantee  well  understood  the  point  of  beginning 
in  the  description  of  the  land  mentioned  in  the  deed,  to  be 
at  the  center  of  the  Portezuela,  because  they  could  not  well 
be  mistaken  respecting  the  place  named,  as  it  was  an  object 
of  permanence  and  notoriety  at  the  time  Chaboya  conveyed 
the  land  to  which  the  plaintiffs  now  have  the  title. 

The  place  of  beginning  being  established  at  the  center  of 
the  Portezuela,  it  should  be  adhered  to  as  the  controlling 
point  in  the  description  of  the  plaintiffs'  land, 

I  am  of  the  opinion  the  judgment  should  be  reveraed,  and 
.new  trial  ordered. 


Mr.  Jofltice  Shaftx&  ezpinsaed  iw  opinion. 
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Statement  oi 


CHARLES  E.  SEXEY  t 

PBOOF  OF  D.BT— When  Nkmsaby  to 

OB  ExBCDTioN.—  In  tue  rait  of  H.  a 

of  attachment  regularly  tawed  In  sa 

personal  property  as  the  property  d 

erty.  alleging  ownership,  and  on  th( 

to  him  from  C.  made  prior  to  said 

tense,  pleaded  said  attachment  suit 

was  fraudulent  and  yold  as  against  1 

dence   the  complaint,  summons,  an 

attachment,  and  the  writ  of  attachn 

Introduced  no  Judgment  therein  or  i 

debt  demanded  In  said  complaint 

dence  under  the  objections  of  8.  wae 

and  proceedings  were  unavailable  tc 

absence  of  proof  of  a  Judgment  the 

Idem.—  The  transfer  of  said  property 

fraudulent,  was  good  as  agahist  all 

a  creditor  at  large  conld  not  attaci 

IDIM.— When  property  is  taken  from 

the  ofBcer  leyylng  thereon,  It  Is  a 

attachment  or  execution  under  whi 

In  the  possession  of  a  stranger  cli 

it  is  likewise  necessary  to  show  a 

Judgment  ia  demanded  in  the  attaj 

Appeal  from  the  District  C 
Tuba  County. 

This  was  an  action  to  recoi 

ing  of  drifted  gold  bearing  i 

claim,  and  quicksilver,  gold  a 

ated  and  being,  at  the  time  of 

flume  used  in  operating  said 

at  the  trial  tended  to  prove 

from  the  possession  of  plaint 

writ  under  which  it  waa  sei: 

was  in  the  possession   of   an. 

The  alleged  sale,  under  whic 

demanded  property,  was  ma< 

seizure  by  defendant  took  pis 

in  whose  charge,  for  the  pur] 

working  said  mining  claim,  s 
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ing  claim  were  placed  by  plaintiflE  at  the  time  of  taking 
possession  on  the  said  14th  day  of  Aprils  and  who  thereafter 
continued  in  such  charge  until  «6aid  seizure  by  defendant, 
had  been  working  in  said  claims  in  the  general  business  of 
mining,  as  an  employe  of  Crane  &  Co.,  but  not  as  general 
superintendent.  McQueen  intervened  in  the  action,  claim- 
ing the  demanded  property  as  against  both  parties ;  and  the 
evidence  at' the  trial  tended  to  prove  him  to  have  been  one 
of  the  owners  of  the  demanded  property  and  said  mining 
claim  at  the  time  of  said  sale  to  plaintiff. 

The  following  instruction,  (designated  in  the  opinion  of 
this  Court  as  the  "first,")  was  asked,  by  the  plaintiff,  to  be 
given  to  the  jury,  and  was  refused  by  the  Court  below,  to 
which  refusal  plaintiff  duly  excepted,  to  wit: 

"First — If  the  jury  find  from  the  evidence  that  Crane, 
with  the  assent  and  advice  of  the  intervener,  McQueen, 
delivered  to  the  plaintiff,  Sexey,  on  the  14th  day  of  April, 
1866,  the  personal  property  sued  for,  and  at  the  same  time 
the  possession  of  the  mining  claim,  with  its  appurtenances, 
upon  which  such  personal  property  was  situated  at  the  time, 
and  that  Sexey  took  possession  of  the  claim  and  the  said 
personal  property,  and  placed  the  same  in  charge  of  Bradley 
as  his  agent,  that  makes  an  immediate  delivery ;  and  if  the 
jury  further  find  that  Sexey,  the  plaintiff,  by  his  agent, 
Bradley,  retained  the  exclusive  control,  management,  and 
^se  of  the  said  personal  property  and  the  said  claim,  from 
the  said  14th  day  of  April,  1866,  imtil  its  seizure  by  the 
defendant,  that  constitutes  an  actual  and  continued  change 
of  possession,  and  they  wiU  find  for  the  plaintiff." 

Defendant  had  judgment  below,  and  plaintiff  appealed 
therefrom,  and  from  an  order  d^iying  his  motion  for  a  new 
trial,  on  the  grounds  that  said  judgment  was  against  the 
evidence  and  against  law,  and  especially  that  the  Court 
erred  in  giving  and  refusing  instructions  as  aforesaid. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 
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W.  C.  Belcher,  and  0.  J^.  Su;«d 

j 

That  even  if  the  sale  from  Oj 
proven  to  have  been  fraudulent^ 
yet  such  sale  would  not  thereby 
against  the  judgment  and  attadii 
That  in  the  absence  of  proof  of  i 
Co.,  or  of  the  existence  of  the  d( 
demanded  against  Crane  &  Co. 
ment  proceedings  in  the  suit  of 
Co.  did  not  prove  or  tend  to  prb 
judgment  or  attaching  creditor,  t 
able  to  respondent  as*  a  defense 
edged  title  to  the  demanded  pr 
actual  possession  at  the  time  of 
and   cited   Thomburg  v.  Hand 
Stryker,  28   K   Y.   62;   NoUe 
McMinn  v.  Whelan,  27  Cal.  315 

They  further  argued,  that 
respondent's  sixth  instruction; 
Cal.  552;  and  Burrows  v.  8tehh\ 
dent's  ninth  instruction  was  er 
Bryant,  2  PicL  412;  and  Mar 
That  the  Court  erred  in  refus 
tion;  and  cited  Burrows  v.  Ste 
Hooper,  12  Vt  653;  Stephei 
Pacheco  v.  Hun^aker,  14  Cal.  1 
384;  Lay  v.  Neville,  25  Cal.  5^ 

J.  0.  Eastman,  and  J.  0 
argued : 

That  the  attachment  tinder 
demanded  property  was  regnls 
of  indebtedness  was  neoessary 
proceedings;  and  cited  WaZfcer 

They  further  argued  that 
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lained  in  Engles  v.  Jlfar^AolI,  19  CaL  320  ;  CaJwon  v.  H^r- 
shall,  25  OaL  197  j  Ga£;c/mMaj  v.  Mul/ord,  2 6  Cal,  316 ;  Woods 
Y.  Bugbey,  29  CaL  466  \  aiid  i^oaiiiall  v,  Parker,  3  Sanders,  TS. 

p 
By  the  Court,  Sawtee,  J*2 

Action  to  reeover  personal   property.     Defense    tiat    t!ie 
cKaltels  m  question  were  the  property  of  Crane  &  Co-,  and 
wore  seized  as  such  by  the  defendaDt,  as  SlK^riff  of  Yuba 
County,  Bpon  a  writ  of  attachment  at  the  suit  of  HulcJflnrjs 
V.  Crane  ^  Co.     The  plaintiff  claimed  by  virtue  of  a  prior 
sale  from  Crane  &  Co.,  and  claimed  to  be  m  the  actna]  pos- 
session at  the  time  of  the  seizure  by  defendant.     There  is  no 
pretense  that  there  was  any  bad  faith,  or  fraud  in  fact,  in 
the  transfer  from  Crane  &  Co-  to  plaintiff,  bnt  it  is  el  aimed 
that  there  waa  no  actual  and  continued  change  of  possession, 
and  that  the  transfer  was,  therefore,  void  under  the  Stxitute 
of  Frauds.     Whether  there  was  an  actual   and  ooutinued 
fhan^e  of  possession  or  not,  was  the  principal  question  of 
fact  to  which  the  evidence  was  directed.     The  defendant 
introduced  the  complaint,    Bumraona,  answer,  affidavit  and 
undertaking  for  attachment,  and  the  writ  of  attachment,  in 
the  attarhraent  suit,  but  introduced  no  judgment  or  other 
evidencje  of  the  existence  of  the  debt,  upon  which  the  attach- 
ment issued.    The  plaintiff  objected  to  their  introduction  on 
various  groundsj  as  they  \vere  se%^e rally  introduced,  and  all 
the  objections   were   o%^erruled   and   the  evidenee   admitted. 
We  thinlc  the  objections  all  untenable.     It  will  be  seen,  in 
another  part  of  this  opinion^  that  other  evidence  was  neees- 
eary  to  make  the  record  of  the  proceeding  in  the  attachment 
suit  available.     Under  the  issues^  the  defence  could  nnt  be 
made  out  without  these  proceed  inp.     They  were  therefor© 
admissible  on  that  part  of  the  issue,  which  they  tended  txi 
prove  J   although  tliere  was  a  failure  of  proof  on  another 
branch  of  the  issue.    At  the  conclusion  of  the  tesHmony  the 
Court,  at  the  request  of  the  defendant,  gave  to  ih©  j"^  the 
following  inatruetioni  numbered  nindi: 
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'^  The  affidavit,  attachment  andi 
8.  C.  Hutchi/na  v.  H.  C.  Crane  4 
in  evidence  for  the  defendant,  af 
indebtedness  of  !QL  C  Crane  &  \ 


If  it  was  necessary  to  prove  th 
sition  cannot  be  maintained.    Hj 
to  the  proceedings.    The  fact  tha^ 
to  be  due  from  Crane  &  Co.  to  \ 
suit,  and  even  obtained  an  attad 
as  against  a  stranger,  that  there  ' 
These  proceedings  are  but  acts  of 
the  ministerial  act  of  th^  Clerk  o 
of  the  property  from  Crane  &  C( 
against  all  the  world  except  credi 
large  could  not  attack  it.     {Noh\ 
Thomburg  v.  Hand,  7  Cal  565. 
not  a  creditor  cannot  attack  it. 
necessarily,  that  a  party  seeking  tc 
is  in  fact  a  creditor.  And  so  the 
property  is  taken  from  the  poss 
seems  to  be  sufficient  to  introduc 
tion.    But  when  found  in  the  poi 
ing  title,  it  is  necessary  to  sho^ 
debt.     It  was  so  held  in  Dami 
This  was  an  action  for  trespass 
possession  of  a  third  party."     *] 
writ  of  attachment,  but  did  not 
ment  was  reversed  on  this  groui 
judgment  must  be  shown,  when 
execution,  or  a  debt,  if  under  att 
Hand  it  was  insisted,  that  '^  it 
the  writ  to  prove  the  debt,  ther 
of  creditor,"  thus  conceding    t 
debt.     (7  Cal.  561-65.)      The 
in  MamlocJcY.  White,  20  Cal.  6C 
**  Proof  of  the  debt  would  not 
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tii'y  the  SUeriff  m  bbijeiiii;  the  propertyj  if  in  the  possession 
of  Kphraim,  the  attachment  debtor,  and  was  onlj  necessary 
in  this  case  in  order  to  enable  the  defendant  to  place  himself 
in  a  position  to  attack  the  sale  to  the  plaintiff ,  as  being  void 
against  creditors." 

Upon  the  same  point,  Mr,  Justice  Balcom,  in  Rlnchey  v. 
Sfryker,  28  N.  Y<  52,  remarks :  '*  Of  course  the  creditor  or 
officer  must  first  prove  the  existence  of  the  debt  for  which 
tlie  attachment  was  issued,  when  the  debt  has  not  been  es- 
tablished bj  a  judgment  againat  the  debtor.  When  that  is 
don£^  the  judgment  proves  it"  (See,  also,  Janson  v.  Acher^ 
23  Wend.  480.)  It  is  true,  that  there  is  a  remark  in  Walher 
V.  Woods^  15  CaJ.  69,  leading  to  a  contrary  conclusion,  but 
it  was  mmecesaary  to  the  decision.  In  that  case  there  was  a 
judgment  and  execution,  and  not  merely  a  suit  commenced; 
&nd,  w©  know  of  no  principle  upon  which  such  a.  conclusion 
can.  be  sustained.  In  this  case,  upon  the  state  of  the  evi- 
dence, as  to  the  possession,  at  the  time  of  the  seizure,  we 
think  the  instruction  erroneous.  The  attachment  procecd- 
inga  were  admissible  in  evidence,  however,  so  far  as  they 
"Went,  because  they  were  necessary  under  the  issues  formed ; 
but  it  was  necessary  to  introduce  further  evidence  to  prove 
the  existence  of  the  debt 

The  sixth  instruction  given  at  defendant's  request,  when 
gi^en  as  a  distinct  LDdependcnt  instruction  to  the  jury,  is 
rather  broad  and  sweeping,  and  we  think  liable  to  create  a 
false  impression  on  the  minds  of  the  jury. 

We  are  unable  to  perceive  any  substantial  objection  to  the 
firi^t  instruction  asked  by  the  plaintiff  and  refused  by  the 
Court  It  seems  to  us  to  present,  in  language  not  liable  to 
bn  misapprehended,  a  correct  legal  proposition  relevant  to 
the  case,  and  in  view  of  some  of  the  instructions  given  as 
the  request  of  the  defendant,  highly  proper  to  be  given. 
We  think  the  Court  erred  in  refusing  it  In  consequence 
of  die  errors  in  giving  the  ninth  instruction  asked  by  defend- 
ftJit,  and  refusing  the  firat  asked  by  the  plaintiff,  we  feel 
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compelled  to  reveae  the  judgn 
toa].«id  it  is  80  ordered. 
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•»<1  ot  detennlnhn.  whether,  m  t 
•-«sam«it.,orth«p.rpo«.rtt,, 
the  property  of  the  r,Uroad  comi 
«iercJ.lng  Judicial  function.  In  sa 

lt.Jurt«,.ct.on:.„dcomn„naedt 
proceeding,,  »,»  .„  ^^ 

«"edtt,ereta;al«..  the  orders,  pr 
*«^«  thereto,  annexed:  to  Which 
«  the  Board,  contatoto,,  accordto, 
true,  and  correct  tranwrlpt  oflh^ 
wncemlog  the  ,ald  .ult  and  proc 
^mea,f„ny,nden«r.I,a.the. 

thereto  and  thereto  annexed,  ..  m 

-mI,"'"  "*"""•  however,  dl 
■aid  Board;  Whereupon,  without  a 
return,  the  petltlonep  moTad.  in  tt 
the  certifying  up  of  the  evidence  , 
«tt  Which  the  ,ald  Judgment,  and 
»he  aald  rrturn  diMioart  that  win 
received  from  them  b,  the  Board, 
property,  and  that  It,  yalne  was 
greater  than  that  for  which   It   h 
wluaHon  It  wai  eguallwa   for   a 
•hould  be  denied. 
|D«M--By  the  four  hundred   and    flft 
It  la  required  that  when  the  writ 

-*!It'  ^J^.  "**«••«  o»e.  idi.Il  r. 

•    ''^*''-  Th?  Clerk  can  only  return  , 

Judgments  proceedings,  etc..  a.  rei 

te"'— The  ,Ut«.t»  aothorialng   and    , 

*«.  not  ^^  a,,  ^^^^  ^ 

Qerk  oi  the  BoaM.  Neither  doea 
iwocednre  to  a  writ  of  certiorari  r 
•  tatement  of  tha  ayldenca  to  te  a 
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Ik  the  Supreme  Court  of  lihe  State  of  Oalifoomia. 

The  petitioner  filed,  in  the  Supreme  Court,  its  petition, 
setting  forth  its  ownership  of  xjertain  property  situated  and 
being,  in  the  year  1866,  in  Placer  County,  consisting  in  part 
of  forty  and  one  half  miles  of  railroad.     That  the  same  was 
oi  the  value  of  four  hundred  and  thir^-seven  thousand  fiv^ 
hundred  and  twenty-three  dollars  and  twenty-one  cenjts  only  j 
that  petitioner,  witiin  the  time  in  said  year  and  in  the  man- 
ner prescribed  by  law,  listed  said  property  at  said  valuation 
to  the  proper  Assessor,  who  lawfully  assessed  the  same  at 
said  valuation,  of  which  assessment  he  made  due  and  lawful 
return.      That  thereafter,  in  said  year,  the  Board  of  Super- 
visors of  said  coimty,  sitting  as  a  Board  of  Equalization, 
after  complaint  made  under  oath  that  said  valuation  was  tod 
low.  and   that  the  true  value  thereof  was  one  million  two 
hundred  and  fifty  thousand  dollars;  and  after  citation  duly 
issued  and  served,  the  petitioner  appeared  and  made  answer 
to  said  complaint,  among  other  things,  denying  the  truth  of 
said  complaint,  and  further  pleading  that  said  Board  had  no 
power  or  jurisdiction  to  hear  and  determine  the  same.     That 
thereupon,    said    Board  examined   divers   witnesses  at    the 
request    of    the  complainant   and  petitioner,   who  gave  evi- 
dence of   and  concerning  the  true  value  of  said  property. 
Til  at,  in  the  course  of  said  trial,  there  was  a  large  amount  of 
evidence  pven  in  behalf  of  complainant  which  was  wholly 
irrelevant,    incompetent,   and   illegal,    to  all  of   which   the 
petitioner   at   the  time  duly  objected,  and  to  its  admission 
excepted.     That,  aside  from  said  illegal  evidence,  there  was 
no  evidence  given  before  said  Board  proving  or  tending  to 
prove  the  truth  of  the  matters  averred  in  said  complaint,  but 
on  the  contrary,  competent  evidence  was  given  proving  the 
truth  and  oorrectness  of  said  assessment     The  petition  con- 
tained a  statement,  alleged  therein  to  be  a  true  statement  of 
all  of  said  evidence.     The  petition  further  alleged,  upon 
grounds  therein  set  forth,  that  said  Board  had  in  fact   no 
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power  or  JTuisdiction  to  hear,  trj 
set  forth  in  said  complaint,  and  <^ 
a  writ  of  certiorari  to  issue  to  ss 

Thereupon  a  writ  waa  issued  i 
mending  said  Board  to  certify  u| 
review,  the  said  suit  and  procee<]( 
ing  the  same,  as  fully  and  entire 
it,  by  whatever  name  the  partii 
therein;  also  the  orders,  procefi 
and  evidence  therein,  annexed. 

To  this  writ  a  return  was,  in  i 
of  the  Board,  which  contained,  a( 
said  Clerk,  a  full,  true  and  coi 
records,  and  proceedings  of  and  ( 
proceedings,  with  all  things  tone 
entirely  as  the  same  remained 
all  orders,  process,  judgments, 
therein  and  thereto  annexed,  as 
remained  of  record,  and  on  file 
and  of  said.  Clerk  of  the  Board 
not  contain  any  evidence  rece 
closed  the  facts,  that  witness 
evidence  received  from  them  b^ 
ing  the  true  value  of  said  pr 
decided  and  adjudged,  as  prov 
true  value  of  said  property  was 
which  it  had  been  assessed,  anc 
hundred  and  eighty  thousand  1 
dollars,  to  which  latter  sum  it 
the  purposes  of  taxation  in  s( 

Upon  the  coming  in  of  said 
Court,  without  any  showing 
and  return,  for  a  further  writ, 
the  evidence  adduced  to  and  n 
said  judgments  and  orders  of 
The  opinion  of  this  Court  is 
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Boieri  Bobinsofi^  for  Petitioiie7i 

This  is  a  motian  to  compel  a  return  of  tte  evidence  taken 
before  the  Board  of  Supervisors,  acting  ai  a  Board  of  Equal- 
ization^ wiiich  motion  is  based  upoiL  three  grounds : 

Firat  —  That  the  jurisdiction  of  the  Board  of  Equaliza- 
tion depends  upon  the  evidence  offened  as  to  what  property 
wa?  considered  in  raising  the  asseesment* 

Second  —  That  the  Board  eoxild  have  no  jurisdiction  with- 
out evidence  being  ^ven  and  reoeived. 

Third  —  That  unless  th©  evidence  is  returned,  the  Court 
mnst  necessarily  reverse  and  set  aside  this  action^  on  the 
ground  that  they  had  no  jurisdiction. 

Upon  the  first  point,  we  refer  to  the  statute,  (HittelVs 
Digest,  Art  6,452.)  This  Court  has  decided  that  the  Board 
q£  Equalization  cannot,  nnder  the  Eevenue  Act  of  1861,  add 
to  the  valuation  of  property  as  fixed  bv  the  Assessor,  ^vith- 
out  evidence  authorizing  them  to  do  aoi  {People  v<  Reynolds, 
2H  Cal.  108,)  There  is  no  mode  pointed  out  hy  law  for  an 
appeal  or  review  of  the  proceedings  of  the  Board  of  Equali- 
zatioUj  unless  It  can  be  reached  hy  certiorari.  A  bill  in 
equity  and  for  injunction  is  not  the  proper  remedy.  It 
should  be  reached  by  certiorari.  (Ma^e&  v.  Cuiler^  43  Barb, 
S39,)  In  such  proceedings  the  oominon  law  writ  of  certio- 
rari brings  up  tho  whole  proceedings  for  review,  when  they 
ean  be  affirmed  or  set  aside  and  quashed.  (lb.  2Z9.)  Such 
writ  will  bring  up,  as  part  of  the  record,  whatever  entered 
into  or  was  necessarily  passed  npon  in  the  decision  of  the 
question  sought  to  be  reviewed,     (lb,  240.) 

This  question,  both  upon  the  return  of  the  evidence  under 
the  writ,  and  the  question  of  jurisdiction  arising  thereupon, 
has  been  frequently  decided,  and  the  doctrine  is  now  well 
settled  that  the  writ  does  bring  the  evidence,  and  in  the 
absence  of  the  evidence^  or  if  the  evidence  does  not  snstain 
the  jurisdiction,  the  proceeding  will  be  quashed,  (King  v. 
Chandler,  14  Eaat,  267 ;  King  v.  Crisp,  7  East,  889 ;  Bex  v. 
Smith,  8  Term  E.  688;  Bex  v.  Clarke,  8  Term.  E.  220;  Bex 
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V.  Loyd,  2  Strange,  996;  2  Lor^ 
2  Strange,  919.)     So  far  u  the-| 
diction  of  the  inferior  tribunal, 
deoided  that  in  a  proper  case  if 
purpose.   {The  People  v.  Whitti 
laid  down  in  The  People  v.  !l 
Wend,  was  fully  considered  a; 
The  People,  24:  H.Y.AQZ.    U] 
issued  for  the  purpose  of  revi< 
inferior   tribunal,    so  much  o 
returned  as  bears  upon  the  que 
subject  matter  in  controversy, 
parties,  and  the  question  of  j 
upon  the  evidence  so  returned 
Goodwin  et  aL,  1  Seld.  568.) 
The  true  test  as  to  whether 
proper  remedy,  is,  will  the  pai 
the   premises  t      {Starkweaihe 
Unless  the  question  can  be  revi 
tioner  is  concluded  of  a  righ 
one  hundred  and  seventy-two 
the  Board  of  Eiqualization,  th 

Hale  &  Fellows,  and  E.  L. 
ication. 

This  is  an  application  by  p 
the  "writ,  upon  the  ground  ti 
defective.  The  alleged  def e< 
evidence,  (as  distinguished  f 
evidence,)  upon  which  the  i 
and  we  presimie  is  made  uj 
thousand  three  hundred  anc 
volume  twa     In  resistance 

First  —  That  the  present 
the  same  can  be  madew 
.  Second  —  That  the  presei 
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tive,  but  is  ample  and  gnfficient  to  enable  thk  Court  to 
determine  whether  the  Board  regularly  pursued  its  authority 
in  the  matter  brought  under  review  by  the  writ 

Article  five  thousand  three  hundred  and  ninety-two,  vol- 
ume two,  Hittell^s  Laws,  provides  that:  "The  writ  may  be 
directed  to  the  inferior  tribunal,  Board,  or  officer,  or  to  any 
other  person  having  the  custody  of  the  record  or  proceed- 
ings to  be  certified.  When  directed  to  a  tribunal,  the  Clerk, 
if  there  be  one,  shall  return  the  writ  with  the  transcript 
required.*'  From  this,  it  is  clear  that  no  return  is  required 
except  such  as  the  Clerk  of  the  Board  is  enabled  to  make; 
and  the  law  seems  to  contemplate  that  the  return  shall,  in 
every  instance,  be  made  by  the  Clerk  of  the  tribunal,  if  there 
be  one,  however  the  writ  may  be  directed.  As  to  the  ability 
of  the  Clerk  of  the  Board,  who  is  the*  custodian  to  do  this, 
we  submit: 

First — That  the  present  return  by  the  Clerk  positively 
certifies  that  he  has  returned  aU  things  required  in  the  writ, 
as  fully  as  the  same  exist  and  remain  of  record,  etc,  in  his 
office. 

Second  —  That  the  terms  of  the  section  quoted  clearly  in- 
<licate  that  the  record  and  proceedings,  which  it  is  made  the 
duty  of  the  Clerk  to  certify,  must  consist  of  something  not 
resting  in  remembrance  merely.  They  must  consist  of  some 
kind  of  uniting,  else  how  could  the  Clerk  be  their  "custo- 
dian?" how  make  a  transcript?"  or  how  could  they  be 
*' certified?" 

If,  however,  the  Board  of  Equalization,  instead  of  the' 
Clerk,  or  the  Board  in  conjunction  with  the  Clerk,  should 
be  required  to  return  the  demanded  evidence,  we  submit 
that  exactly  the  same  difficulty  would  be  encountered.     Still, 
there  would  be  nothing  of  which  a  "  transcript "  could  bo 
made,  or  to  be  "  certified  "  to,  within  the  meaning  of  the 
statute. 
In  support  of  our  second  proposition,  we  say: 
Pirst  —  The  law  requires  only  that  a  record  be  made  of 
everything  done  by  the  Board  of  Equalisation  in  the  per^ 
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formance  of  ita  duti^s^  a  know) 
enable  this  Court  to  detenmoj 
has  exceeded  its  jurisdictioiL 

Second  —  That  the  present  iif 
requirements  of  the  law  in  thi 
complied  with  by  respondent 

Hittell's  Digest,  section  twi 
hundred  and  seventy-five^  prox 
keep  a  full  and  complete  recoH 
Board,  [Board  of  Supervison 
shall  be  entered  on  the  recordi 
ber,  on  every  question  when  \ 
entered  in  the  record.  The  r 
signed  by  the  Chairman  of  the 
rule  is  equally  applicable  to  th 
Equalization.  Section  two,  a 
dred  and  eighty-one:  "The  I 
as  a  Board  of  Equalization  in 
shall  *  *  *  hear  and  deteri 
ments  of  property,  and  may  r€ 
*  *  *  and  they  may  incr 
property,  *  *  ♦  whenever 
assessed  at  less  than  its  actual 

For  a  more  full  exposition 
Supervisors  when  acting  as  a 
what  proceedings  a  record  i 
Clerk,  see  Hittell,  volume  t 
hundred  and  four:  "  The  S 
constitute  a  Board  of  Equ 
Clerk  of  the  Board  of  Supe 
The  Board  of  Equalization 
such  complaints  only  as  sha] 
statements  in  writing,  in  reg 
property,  and  may  change  3 
either  by  adding  thereto  or 
fixed  in  the  assessment  roll 
great,''  eia     For  a  full  judi 
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section  we  refer  to  The  People  v.  Reynolds,  28  Gal.  Ill,  112. 
The   statute  does  not  require   or    contemplate  that    there 
shall  be  a  record  made  by  the  Cflerk  and  kept  by  the  Board 
of  all  or  any  of  the  evidence  upon  which  the  Board  shall 
base  its  decisions  in  respect  to  the  value  of  the  property  to 
ho   equalized.     The  requirement  is  only  that  "the   Olerk 
shall  keep  a  full  and  complete  record  of  the  proceedings  of 
the  Board;  and  all  their  proceedings  shall  be  entered  on  the 
record,*'  etc     Under  this  rule,  it  is  sufficient  if  the  record 
shows  that  the  property  was  such  that  the  Board  had  juris- 
diction of  the  matter  of  its  equalization;  that  the  requisite 
complaint  was  made ;  that  petitioner  had  sufficient  notice  of 
the  complaint  and  of  the  time  of  hearing  upon  it ;  that  upon 
petitioner's  appearance  he  was  duly  informed  of  the  matters 
contained  in  the  complaint,  and  had  opportimity  to  answer 
the   same;  that,  upon  the  hearing,  evidence  was  adduced 
and  received  by  the  Board,  showing  the  averments  of  the 
complaint  in  respect  to  the  value  of  the  property  described, 
were  true;  that  the  proofs,  i.  e.  the  results,  of  the  evidence 
so  adduced  were,  that  the  valuation  of  the  property,  as  fixed 
by  the  Assessor,  was  too  small,  and  that  it  was  of  the  value 
as  the  same  was  fixed  by  the  Board  by  way  of  equalization ; 
that    the  Board  did  determine  this  new  valuation  for  the 
purpose  of  taxation,  as  the  result  of  the  proofs  so  adduced  of 
the   actual  value  of  the  property;  and  that  this   record  is 
duly  authenticated  by  the  signing  of  the  same  by  the  Chair- 
man and  Clerk  of  the  Board.     (28  Cal.  111.) 

We  are  aware  that  it  was  held  —  and  we  admit  correctly — 
in  Whitney  v.  The  Board  of  Delegates,  etc.,  14  Cal.  500,  and 
in   cases  there  cited,  that  the  evidence  should  be  certified 
*'  when  necessary  to  determine  any  question  of  jurisdiction;*' 
i.  e.  any  preliminary  fact  on  which  the  acquisition  of  juris- 
diction depends.     (lb.  500,  501.)     But  no  question  is  made 
on  this  motion  as  to  the  acquisition  of  jurisdiction  by  the 
Board    over   the   petitioner,  and   the  subject   matter,   the 
demanded  evidence,  but  solely  to  the  motions  of  the  Board 
within  its  clearly  acquired   jurisdiction-    Now,  upon  this 


A. 


860 


C.  p.  R  H.  Oo.  «.  1 


-'•'■■"'ik-: 

tint  I-  •«»»'' 


I  llti 


mmmi 


. 

} 

..." 

Argument  for  the  Board  d 


state  of  facts,  the  rule  stated  in  tl 
cable  and   decisive,  to  wit:   "In: 
required  by  writ  of  certiorari  to 
must  show  affirmatively  that  tbe^ 
and  where,  as  in  the  present  case, 
diction  depend  upon  a  fact  to  be 
and  such  fact  be  disputed,  the  m 
proofs  given  in  relation  to  it,  for  t 
higher  Court  to  determine  wheth 
The  decision  of  the  magistrate  in 
is  final  and  conclusive,  and  will  : 
mon  law  certiorari.'^    (lb.  601.) 
Petitioner,  in  his  brief,  attem 
opposition  to  the  foregoing  statei 
authority  of  King  v.  Chandler,  V 
7  East,  889 ;  Rex  v.  Smith,  8  T 
Term,  220;  Rex  v.  Loyd,  2  Stra 
Strange,  920 ;  and  Mvllens  v.  Thi 
it  will  be  perceived,  on  examinat: 
a  review  of  the  English  cases 
generally,  in  Mullens  v.  The  Pe 
the  terms  of  positive  law,  or  a 
law,  it  was  necessary  for  the  En 
in  their  records  of  proceedings  a 
eases  imder  review,  as  a  necessai 
Ksh  their  validity,  all  the  evidei 
sions  of  fact  were  based.     To 
therefore,  adopted  in  those  case 
would  be  necessary  to    show 
Boards  to  incorporate  in  their  : 
made  and  kept  by  their  Glerks, 
their  decisions  were  based.      TV 
such  requirement  is  contained  i 
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TTlmo  ^wrrit  in  this  case  required  the  Board  to  certify  tlie  pro- 

>^^-ng«    Ixad  beforo  thezii  relating  to  the  equalizing  of  the 

t^ioxi,   of  the  prqsertj  of  the  railroad  company,  and  all 

-tluxL^s    'to'aching  the  same,  as  fully  and  entirely  as  the  same 

x-exKicLxxked   before  them^  "  and  also  the  orders,  process,  judg- 

'xx^^sxt.y    ^proceedings,  and  evidence  therein."    The  return  was 

tdei   "by  "fche  Gleik  of  the  Board,  who  certifies  that  the  same 

fully   complfite  and.tma  transcript  of  all  the  matters 

"by  the  writ  to  be  certified,  "  as  the  same  are  and 

oi  record  and  on  file  "  in  his  office.     The  petitioner 

foT  a  farther  return  to  the  writ  on  the  ground  that 

tJs.^   TT^tAxm  already  made  is  defective,  because  it  does  not  con- 

•tr^^^*^    tJkie  evidenos  ea.  whicb  the  Board  acted  in  increasing  the 

^vfiLlxicttiion  of  the  property. 

It;    is    not  asserted  that  the  evidence  produced  before  the 

^^oa.x*<l    was  taken  in  writing,  or  that  it  was  preserved  in  any 

xo^axLXiei*  whatsoever,  or  is  to  be  found  in  any  document  under 

tike    control  of  the  Board  or  their  Clerk.     The  writ  is  di- 

x-ecrted    to  an  inferior  tribunal  or  Board  exercising  judicial 

fixD-crtioiis,  and  section  four  hundred  and  fifty-eight  of  the 

Jr^aotice  Act  provides,  that  "when  directed  to  a  tribunal, 

tlao    Clerk,  if  there  be  one,  shall  return  the  writ  with  the 

t;x-anscript  required/*    The  Clerk  can  return  a  transcript  only 

of    &iJ.ch  documents,  orders,  etc.,  as  remain  of  record  or  o^^ 

fil©    in  his  office.     It  is  not  made  his  duty,  or  that  of  the 

3Board,  to  take  down  or  preserve  the  evidence  in  a  matter  of 

^qxialization ;  nor  is  any  provision  made  for  the  settlement 

of    &   statement  or  a  bill  of  exceptions,  but  doubtless  some 

oon^enient  and  proper  mode  might  be  adopted  for  the  pre- 

soi'v^ation  and  authentication  of  the  evidence,  when  it  was 

clesii-ed  to  have  the  proceedings  reviewed.     Nothing  of  the 

feiin-cl  seems  to  have  been  done  in  this  case,  and  consequently 

-tbe    evidence  cannot  be  certified  to  this  Court.     Tlip  statu1t> 

px^escribes  the  mode  of  procedure  in  a  writ  of  certiorari,  and 
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it  contaiiiB  no  provision  requirii 
prepare  a  statement  of  the  evidl 
retiim  in  any  manner  analogous  \ 
of  the  Peace  under  the  practice 
State  of  New  York,  when  it  m 
ceedings  reviewed  by  the  Court 
is  no  case  that  occurs  to  us  whei^ 
proceeding  goes  to  the  appellate 
interested  have  prepared  a  state! 
and  had  it  settled  in  proper  timi 
Motion  denied.  \ 

1 

SANDBBSONy   J.^  and  OUBBBY, 

We  dissent    (filotr  t«  flotnitto 
16  CaL  8000 
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THE  SUPREME  COURT 

JANUARY  TERM,  1868. 


WILLIAM  AEE-rPrGTOlT  «.  CHARLES  LISCOM  et  al. 

Statuti  of  Limitations  —  Rioht  ov  RcDEMprioif,  whkn  Babbkd. —  The 
right  of  the  mortgagee  to  oMlntAin  an  action  on  the  deht,  and  to  enforce 
the  lien  of  tbe  mortgage  given  to  aecare  it,  and  the  right  of  the  mort- 
gagor to  maintain  an  action  for  the  redemption  of  tlxe  property  from  the 
Ilea  of  the  mortgage,  are  reciprocal;  and  when  one  U  barred  bj  the 
Statute  of  Limitations  the  other  la  alao  barred. 

Idix  —  TiVLM  Umdbbw —  An  adverse  possession  of  land  for  the  'period  of 
time  prescribed  bj  the  Statute  of  Limitations,  not  only  bars  the  remedy, 
but  practically  extinguishes  the  right  of  the  party  having  tUe  true  paper 
title,  and  vests  a  perfect  title  in  the  adverae  holder. 

BXATDTB  Oy    LIHITATTON8    AS   A    SOUBCB  OV  TiTLB  TO   LANDS.*-  A    PSrty   whO 

has  been  in  the  ezclosive  adverse  possession  of  lands  for  a  period  of  time 
which,  under  the  Statute  of  Limitations,  vests  him  with  a  tiUe  thereto^ 
may  maintain  an  action  against  a  party  claimlnt;  under  a  record  title,  to 
have  said  adverae  claim  determined  and  adjudged  null  anC  void  as 
against  him. 

**  Title  to  land  is  the  means  whereby  the  owner  of  lands  has  the 
Just  possession  of  his  property.**  A  party,  under  the  Statute  of  Llmita^ 
tions,  may  acquire  an  abM>lnti»  rtgbt  of  possession  In  lands  as  agahist  an 
the  world ;  such  a  right  as,  when  ousted,  will  restore  bim  to  and  efPectu- 
slly  protect  him  in  his  Ju>t  possession  thereof,  even  against  ono  having 
the  written  title.  An  adverse  possession,  therefore,  confers  a  substantial 
title,  and  tv  li  M^  htftl^  a*  entitles  the  holder  to  SH  the  remodies  to 
fntot  his  possession  that  are  incident  to  possessions  under  wrltieo  titles. 
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Action  to  Rbmovb  Cloud  ufoh  Title.— 
to  land  constitutes  a  cloud  upon  the  t 
Quently  acquired  by  adverse  possession 
which  the  bolder  by  adverse  possession 
itatute  would  have  performed  but  half 
If  the  party  relying  upon  it,  as  to  a  pa 
must  wait  till  be  is  attacked  before  he  < 
which  otherwise  rests  only  in  parol,  t( 

Idem. —  Arrington  had  been  in  the  exclu 
for  twelve  years,  under  a  deed  from 
derived  through  a  sale  under  a  Judgmei 
by  one  Light.  The  title  of  Harris  wa 
subsequent  grantee  of  the  mortgagor, 
lime  when  said  foreclosure  salt  was  Ini 
A  party  to  the  Action,  his  title  was  una 
After  said  twelve  years  adverse  posses 
against  Liscom,  alleging  his  title  acqul 
closure  and  through  his  said  adverse 
title  adverse  to  him  under  his  conveyai 
ceased  to  have  any  validity  as  againi 
parently  good  title  of  record.  It  cast  a 
ished  the  value  of  bis  estate;  and  i 
Liscom's  adverse  claim  be  determined, 
said  cloud  be  removed.  Llscqm,  in  his 
but  claimed  title  in  himself,  subject  on 
W8«  a  cloud  on  plaintiff's  title,  and  i 
restated  the  facts,  set  up  his  record 
redeem  from  the  mortgage,  and  that  A 
the  rents  and  profits  of  the  land.  I 
redeem  is  barred  by  the  Statute  of  Li] 
upon  the  facta  averred  In  the  complaii 
form  for  a  strict  foreclosure  of  the  mo 
there  was  no  recognition  by  the  plab 
gage,  nor  any  waiver  of  the  bar  of  the 
become  vested  with  a  perfect  title  to  tl 
■ion  during  the  period  prescribed  by 
fourth,  that  Liscom's  title,  as  against 
being  an  apparent  title  from  a  commo 
casts  a  cloud  upon  Arrlngton*8  title, 
have  the  adverse  claim  of  Llaeom  det< 
the  cloud  removed. 

Appeal  from  the  District  Oour 
City  and  County  of  San  FrancLa 


The  defendants  appealed. 
The  other  facts  are  stated  in  t 


'Nathaniel  Berunett,  for  Appellf 
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The  sole  object  of  thiB  suit  seems  to  be  to  foreclose  and  cut 
off  the  rights  of  Liscom.  It  is^  in  f act^  a  ref oreclosure 
of  the  mortage;  although  the  ocHnplaint  charges  that  the 
claim  of  Liscom  is  a  doud  upon  the  plaintiff's  title.  It  is  a 
cloud  in  the  same  way^  and  in  no  other,  that  the  equity  of 
redemption  may  be  styled  a  doud  upon  the  ri^ts  of  every 
mortgagee.  The  gist  of  the  answer  is,,  that  Li,scom  still  has 
a  subsisting  daim  and  title  in  the  premises  ats  the  owner  of 
the  equity  of  redemption  —  that  this  equity  of  redemption 
has  never  been  foreclosed  —  and  that,  as  the  plaintiff  brings 
his  action  to  foreclose  such  equity,  Liscom,  the  owner  of  it, 
is  entitled  to  come  in  and  redeem  with  the  same  rights 
which  the  owner  of  any  other  equity  of  redemption  possesses,  . 
and  irrespective  of  the  time  which  may  have  elapsed.  The 
demurrer  rests  solely  upon  the  ground  of  the  Statute  of 
Limitatione;  for,  if  there  be  no  ground  for  the  interposition 
of  this  statute,  no  question  can  arise  upon  the  owner's  setting 
up  a  good  and  sufficient  defense. 

The  whole  substance  of  the  case^  then,  is  that  the  mort- 
gagee,  holder  of  the  naortgage,  brings  a  suit  against  tiie 
owner  of  the  equity  of  redemption,  to  foreclose  such  equity, 
and  the  owner  of  the, equity  asks  to  redeem  upon  the  same 
terms    upon  which  holders  of  equities    of   redemption    are 
always    permitted  and   entitled   to  redeem.     The  plaintiff, 
Arrington,  is  the  holder  of  the  mortgage,  and  the  defendant, 
Liscom,  the  holder  of  the  equity  of  redemption.     It  would 
seem  to  be  a  plain  proposition,  that  when  the  former  insti- 
tutes   his   foreclosure   proceedings,   the  latter  becomes,   of 
course,   entitled  to  the    universal  rights  pertaining  to  the 
o\vTier  of  an  equity  of  redemption.     The  equity  of  redemp- 
tion in  favor  of  Liscom  must  subsist  until  it  is  foredoaed. 
Even  though  it  should  happen  from  lapse  of  time  that  Lis- 
com himself  could  not  institute  proceedings  to  redeem,  as 
plaintiff  in  an  action,  it  by  no  means  follows  that  he  cannot 
insist  on  his  right  of  redemptipn,  when  the  machinery  of  the 
law  is  set  in  motion  against  him  by  the  mortgagee.     It  may, 
perhaps,  well  be,  that  Liscom  would  have  been  remediless 
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in  the  premises  if  the  adverse  p^ 
if  he  had  not  treated  the  mortgij 
yet,  when  he,  by  commencing  suj 
of  the  mortgage  still  existing,  ^ 
com  must  also  exist  The  cort 
Angell  on  Limitations,  Sec  458. 
Mort,  p.  1,  Sec  2,  p;  22,  Sees,  i 
Calkins  v.  Calkins,  8  Baib.  S.  \ 
cited ;  20  N.Y.U7.) 

Quint  A  Hwd/g,  tat  tte&pond« 

[All  the  points  and  authoritiV 
brief  are  fully  discussed  in  the  o]^ 

By  the  Court,  Sawyer,  J. : 

The  plaintiff  in  his  oomplcdi 
one  Light,  in  1849,  being  then 
described,  conveyed  them  to  on 
in  terms,  but  coupled  with  a  de' 
the  same  would  be  void  on  payr 
tain  sum  of  money,  according 
on  nonpayment  of  the  m.oney,  ii 
said  Harris,  in  a  suit  against  &i 
said  mortgage,  and  in  March,  ' 
ises  under  the  judgment  of  fo 
on  the  9th  of  November,  1854, 
the  plaintiff  acquired  the  in 
premises,  and  entered  into  pc 
valuable  improvements  thereon 
the  present  time,  he  has  been 
possession  of  the  same;  that  e 
said  deed  and  defeasance,  anc 
the  said  stiit  for  foreclosure 
his  interest  in  said  mortgaged 
subject   to  toid  mortgagid   to 
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deed  to  said  Liscom  is  a  elond  upon  plaintiff's,  title  j  and 
said  Liscom  has  no  valid  claim  to  said  premises.  He  then 
asks  that  said  Liscom  be  adjudged  to  quitclaim  said  prem- 
ises to  said  plaintiff;  that  said  cloud  be  removed  and 
said  deed  declared  null  and  void  as  against  plaintiff's  title 
thus  acquired,  and  for  such  other  relief  as  ma;  be  just  and 
equitable. 

The   defendant,  Lisoom,   answers,  and,  without  denying 
any  of  the  material   allegations  of  fact  in  the  complaint 
stated,  sets  them  up  affirmatively,  and  insists  that  inasmuch 
as  he  was  not  a  party  to  the  foreclosure  suit,  the  mortgage 
was  never  f oreeloeed  as  to  him ;  and  that  the  legal  title  is  m 
him  by  virtue  of  the  said  conveyance  from  Light,  subject  to 
said  mortgaga    As  affirmative  relief  he  seeks  an  account  of 
the  rents  and  profits,  offering  to  pay  any  balance  that  may 
be  found  due,  and  asks  for  an  affirmative  judgment  allowing 
him  to  redeem.    The  plaintiff  demurs  on  the  ground,  among 
others,  that  the  right  to  redeem  ig  barred  by  the  Statute  of 
Limitations.     The  demurrer  to  the  answer  was  sustained, 
and  the  defendant  declining  to  amend,  judgment  was  entered 
for  plaintiff  in  pursuance  of  the  prayer  of  the  complaint. 
There  can  be  no  doubt  that  an  action  to  redeem  was  long 
since  barred.    This  point  was  determined  in  Cunningham  v. 
HawJcina,  24  Cal.  409,  410,  and  Orattan  v.  Wiggins,  23  Cal. 
35.     As  to  the  affirmative  relief  sought,  the  appellant  is  the 
aetor^  and  he  is  as  clearly  affected  hy  the  bar  as  if  he  had 
brought   an  independent  action  to  redeem.     But  he  insists 
that  the  plaintiff's  action  is,  upon  the  facts  averred  in  the 
Bomplai&t,  whatever  he  may  choose  to  call  it,  a  suit  for  a 
strict  foreclosure,  and  as  he  has  chosen  to  waive  the  statute 
and  treat  the  mortgage  as  still  subsisting,  and  the  rights  of 
the  parties  are  mutual,  the  defendant  is  entitled  to  treat  it 
as  a  !!▼©  mortgage'  also,  and  the  right  to  redeem  is  still  a 
live  equity.    Calkins  v.  UheU,  20  N.  Y.  14T,  and  Calkins  v. 
CaXkinB,  3  BarK  805,  are  relied  on  to  sustain  this  view.    In 
our  judgment,  however,  upon  the  facts  averred  in  the  com- 
plaint, the  aetioncan  in  no  s^ise  be  regarded  aa  a  proceeding 
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to  foreclose  the  mortgage.  Thi 
mortgage,  or  the  debt  secured  1 
chaser  of  the  mortgaged  premise 
a  judgment  of  foreclosure.  1 
conceded  for  the  purposes  of  this 
LiflccHn  was  not  made  a  party  a 
But  the  plaintiflF  was  the  purch 
debt  and  mortgage.  He  simpl 
land  passed  by  the  Sheriffs  sah 
little.  He  avers  no  assignment 
the  judgment.  The  complaint  i 
essary  to  be  stated,  but  no  obje 
below  in  any  form  to  the  mo< 
ciency.  The  cause  of  action 
unnecessary  matter,  seems  to  us 
in  1854:  entered  into  possession 
under  a  conveyance,  and  that  h 
of  some  twelve  years,  been 
possession  of  the  premises  un< 
acquiring  a  good  title  under  the 
the  defendant,  Liscom,  holds  a 
title  antedating  his  own,  whi* 
conveyed  some  interest  to  def e 
adverse  possession  has  ceased 
being  of  record,  although  no  1< 
ant,  it  has  become  a  cloud  u{ 
perfected  as  against  the  defenc 
tions.  And  the  prayer  is  in 
The  cause  of  action  might  hi 
form,  but  this  is  the  substance 
in  the  answer  to  take  the  case 
tions,  or  to  avoid  the  title  mad 
sion  for  the  time  specified  in 
title.  (Orattan  t«  Wiggins,  2 
reason  why  a  party  who  has  b^ 
period  of  time,  which,  nndei 
▼estB  him  witli.a  title  agaixist 
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13  STiit  against  a  party  claiming  under  a  record  title,  to  have 
lo  olaiaacL  determined  and  adjudged  null  and  void  as  againgt 
im.  An    apparently  good  record  title  would  certainly  be  a 

ond     TJLjpoTL    the  title  acquired  by  adverse  possession  under 
le    Sta.*ui:«   of  Limitations.     It  is  of  record,  and  when  pro- 
ace<i      roa-lces   out   a  prima  facie  case,   which  can  only  be 
if  eat;&ci    l>v   evidence  of  adverse  possession,  which  is  not  of 
?cox-ci,    xinless  established  in  a  judicial  proceeding,  but  rests 
L    i>arol,     and  is  liable  to  be  lost  and  established  with  diffi- 
ilty.         S-iacli  an  apparent  record  title  could  not  fail  to  be  a 
oTX<i      -fcliat     ^ould  greatly  decrease  the   value  of  the  title 
3<iTxixT«d.      by    adverse  possession.    The  Statute  of  Limita- 
oxxs,       as     against  a  party  claiming  under  a  written  title, 
-^oizl^l     have  performed  but  half  its  mission,  as  a  statute  of 
^X^ose,     if    the  party  relying  upon  it  must  wait  till  he  is 
ttaolco<i     before  he  can  reduce  the  evidence  of  his  title  to 
ae   f  oxmcL   of  a  permanent  record.    We  think  a  party  in  pos- 
assioxi     TW^hoee  right  is  perfected  by  an  adverse  possession 
TixdxLg    -the  period  described  by  the  Statute  of  Limitations, 
s  ^wrell  as  others,  is  entitled  to  bring  his  action,  under  section 
v«ro  hxmdred  and  fifty-four  of  the  Practice  Act,  to  determine 
XL   adverrse  claim  or  remove  a  cloud  which  would  thenceforth 
Lxxzi.ixi.iah   the  value  of  his  property.     In  this  case  the  cause 
►f     aotioxi    set  up  is  an  adverse  possession  of  some  twelve 
reas-s     xmder   a  conveyance  which   gives  a  titlp  under  the 
^ta'fc^ite  of  limitations,  and  an  outstanding  conveyance  from 
he     aaxae    source  of  title,  which,   under  the  circumstances 
:lloge<i,   became  a  cloud,  and  which  the  plaintifF  asks  to  have 
•^  J^^S^<i  to  be  a  cloud,  and  to  have  removed.    The  plaintiff 
IX    xxo    pajrt  of  his  complaint  recognizes  directly  or  by  impli- 
at^oxx     the    existence  of  any  valid   or  subsisting  mortgage. 
^^  the    csontrary,  he  denies  that  defendants  have  any  valid 
l&xm     or    right,  and  insists  that  the  conveyance  from  the 
iri^xxal  ^  mortgagor  ig  a  cloud  upon  his  own  title.      They 
«r«xx    claim  that  the  foreclosure  is  valid  aa  against  defendant, 
-isco^m,    and  that  he  acquired  a  good  title  on  grounds  other 
^a-^    tJ^e   Statute  of  Limitations.     The  action  is  in  no  sense 
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an  action  to  foreclose  the  mortj 
think  the  demnrrer  to  the  ans^ 
Judgment  affirmed. 

[NoTB. —  The  foregoing  opinion  was  ( 
Subsequently,  and  before  the  delivery  of 
rehearing,  Justices  Spbagui  and  Cboch 
and  Justice  Shavtsb  as  members  of  th 
Chief  Justice.] 

By  the  Court,  Sawybb,  0.  J, 

After  giving  to  the  petitio 
original  briefs  in  the  case  the 
of  counsel  so  eminent  as  ap] 
receive  from  us,  we  are  still  s 
ment  is  correct  The  drift  ( 
the  petition  for  rehearing,  ai 
establish  the  proposition  that 
plaint  show  the  qbject  of  the 
mortgage  —  that  no  other  can 
this  position  can  be  suceessfu 
it  seems  to  be  so  admitted  — 
matter  calling  for  affirmative 
The  decision  in  Cunningham 
Orattan  v.  Wiggins,  23  Cal. 
gagee  to  foreclose,  and  of 
reciprocal,  and  that  the  righ 
the  same  time,  is  not  only 
upon  the  principle.  It  is,  a 
foreclosure  as  against  Liscor 
were  both,  in  fact,  barred.  ] 
ties  could  waive  the  statute 
treat  the  mortgage  as  still  sv 
to  foreclose,  the  defendant,  ' 
tion  so  assumed,  and  insist 
principles  of  the  case  of  Call 
the  same  caae  under  the  nan 
147.    The  strain  of  the  argi 
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:lxG  i>T-ixioiple  of  Calking  v.  CalkinSyhy  showing  that  plaintiff 
■XSL&  broiight  an  action  of  foreclosure,  thereby  admitting  a 
;xi Insisting  mortgage,  and  placing  defendant,  Liscom,  in  the 
j^^sitioxx  to  Tvaive  the  Statute  of  Limitations,  and  avail  him- 
y^l-f  <y£  SL  right  of  redemption.  The  real  and  leading  ques- 
ion.  iJneref ore,  is,  has  the  plaintiff  treated  the  mortgage  as 
^-£21  s-ul>sisting,  and  valid,  and  has  he  brought  an  action  to 
■oT^olos^^  "within  the  rule  declared  in  the  case  of  Oalkins  v. 
^sTy^ZZ,  ixivoted  by  counsel.  In  our  judgment  he,  clearly,  has 
^^^^  Ixx  determining  this  matter,  we  must  he  guided  solely 
^y,  tho  aotion  of  the  plaintiff,  for  under  the  rule  invoked,  the 
-iirli't  of  the  defendant,  Liscom,  to  redeem,  depends  upon  the 
LCtioTx  of  'tixG  plaintiff  in  recognizing  the  existence  of  a  still 
tn'bsi^^^^'^S'  valid  mortgage,  and  his  entire  action  appears  in 
lie  ooxKi.I>l^^^*'  ^^  ^^  plaintiff  has  not  made  a  case  of  fore- 
•losixr^  ixi  tis  complaint  —  if,  indeed,  the  term  foreclosure,  is 
tricrtly  applicahle  under  our  system  —  the  averments  of  the 
g^^^ex-,  Tvliich  do  not  show  some  other  act  of  recognition  on 
He  T^a-X-t   of  plaintiff,  cannot  aid  in  making  one. 

-j^^^yv     tlie    facts  stated  in  the  complaint  are,  briefly  and 

-■  ^^^-j^^tially,  that  on  the  5th  of  December,  1849,  one  James 

l-  •  ^\^%      "being  then  tbe  owner  and  in  possession  of  the  prem- 

•    M    ixi    qxiestion,  mortgaged  them  to  one  Harris,  to  secure  a 

J  ^y£     money,  by  mortgage  duly  executed,  acknowledged 

^^T     x-ecorded  ;  that  Light  failed  to  pay,  and  said  Harris,  on 

^^        Ht'h    of    November,  1860,  brought  a  suit  against  said 

T  "rxVit     to    foreclose  said  mortgage,   and  in  January,   1851, 

"  ^y^    ir\e<i     a    judgment  for  some  six  thousand  five  hundred 

^    11  ar^     foreclosing  said  mortgage  and  ordering  a  sale  of  said 

xn-ises  for  the  satisfaction  and  payment  of  said  sum;  that, 

^      ^^ejr    aaid  judgment  and  order  of  sale,  the  Sheriff,  on  the 

^^^    ^-£   ^March,  1851,  sold  said  premises  to  said  Harris,  and 

eoTitecl    a  deed  as  required  by  law,  which  deed  was  duly 


Irmo^wrledged  and  recorded;  that  through  sundry  mesne  con- 

^^^xicses  from  said  Harris  said  plaintiff,  on  the. 9th  of  No- 

"^    ral>er,  1854,  acquired  all  the  right,  title  and  interest,  which 

^^.^    :ff arris  had  acquired,  under  daid  mortgage  and  pro- 
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ceedings  thereunder;  that  he 
eight  thousand  three  hnndred 
purchase,  said  plaintiff  entered 
premises,  and  erected  improven 
thousand  dollars;  that  he  has  e 
able,  quiet  and  undisturbed  cont 
said  premises-;  that  on  the  26tl 
Bold  and  conveyed  all  his  righ 
premises,  subject  to  said  mortgj 
deed  acknowledged  and  recordec 
that  plaintiflF  had  no  knowledge 
to  Liscom;  that  said  deed  horn 
npon  plaintiflPs  title,  greatly  de] 
tiffs  estate  therein,  and  that  R»i 
real  or  valid  claim  or  title  to  sa 
that  defendant  be  required  to  c 
now  resting  upon  said  plahtii 
and  adjudged  null  and  void,  anc 
be  just  and  equitable.  The  an 
material  facts^  and  draws  difi 
them* 

Upon  the  facts  thus  averred, 

now  vested  with  a  valid  title,  t 

ing  or  valid  lien,  or  mortgage  < 

Firstly  —  The  foreclosure  proce 

the  Civil  Practice  Act  of  185< 

(Section  809)  :     '^n  proceedi 

shall  not  be  necessary  to  make 

but  the  creditor  may  maintain 

gagor  alone,  alleging  in  his  cc 

debt  and  of  the  mortgage,  and  ] 

mortgaged;"  (Stat  1860,  p.  4 

this  provision  it  was  not  neo 

was  a  subsequent  grantee,   a  p 

and  sale  is  valid  and  efFectual 

vendee  of  the  Sheriff  acquirer 

being  a  party.    Secondly  —  If 
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aS  elaiiiiB  that  lie  acquired  a  good  and  valid  title  under  the 
Statute  of  Limitations,  through  and  by  virtue  of  a  twelve 
years  continuous,  adverse  possession  under  his  conveyance, 
and  that  in  either  case  the  defendant,  Lisoom,  has,  in  fact, 
no  present,  existing  or  suhsisting  title  or  interest  whatever, 
and  that  his  deed  from  the  same  source  of  title,  although 
apparently  showing  title  upon  the  record,  is  but  the  repre- 
sentation  of  a  tide  that  has  become  extinct;  that  it  has 
ceased   to   represent  anything  substantial,  any  reality,  and 
becomes   a  shadow  only — a  doud  which  he  is  entitled  to 
have  removed.     These  two  aspeksts  are  fairly  presented  by 
the  facts  alleged,  and  this  is  clearly  che  theory  upon  which 
the  complaint  is  framed  and  the  action  prosecuted.     There 
is  not  a  line  in  the  complaint,  either  in  the  allegations  or 
the  prayer,  that  indicates  a  purpose  to  recognize  any  present 
subsistmg  mortgage  or  title,  equity  of  redemption,  or  other 
interest,   legal  or  equitable,  now  existing  in  the  defendant, 
lisoonx.     On  the  contrary,  Ihat  idea  is  repudiated,  and  the 
appropriate  relief  prayed  on  the  theory  of  the  case,  as  they 
claim  it  to  be.    If  the  title  of  Liscom  is  extinguished,  either 
by  the  foreclosure  already  had,  or  by  a  twelve  years  adverse 
possession,  then  his  deed,  representing  an  extinct  title,  gives 
him  no  present  subsisting  right,  either  in  law  or  equity,  and 
it  can  only  be  a  shadow,  casting  its  baleful  influence  upon 
the  title  of  plaintiff,  diminishing  the  value  of  his  estate,  and 
the  p)ainti£F  is  entitled  to  have  it  removed.       Conceding 
plaintiffs  legal  propositions  arising  upon  the  facts  averred 
to  be  sound,  the  prayer  for  relief  is  appropriate  to  the  ease 
alleged.     And  he  has  asked  no  relief  inconsistent  with  this; 
theory  of  his  case.    While  the  prayer  cannot  aid  in  making 
out  a  case  otherwise  defectively  stated  in  the  complaint,  it 
may  well  serve  to  show  what  kind  of  a  case  the  plaintiff 
supposes  he  has  made,  and  the  kind  of  relief  to  which  he 
conceives  himself  entitled.    It  may  indicate  the  object  which 
the  plaintiff  seeks  to  accomplish. 

For  the  purposes  of  this  argument,  we  may  safely  accept 
the  definition  of  a  foreclosure  so  confidently  put  forth  as 
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eonelnsive  of  the  whole  i}uestion  by  appellant's  oonn 
his  petition  for  rehearing.  '^  A  foreclosure/'  says  h( 
the  original  acceptation  of  the  term,  was  nothing 
legal  proceeding  to  extinguish  the  equity  of  reden 
It  has  no  other  or  farther  object."  And  again:  *^\ 
he  asks,  ^'is  a  foreclosure  of  a  mortgage?  Is  it  an 
other  than  a  proceeding  in  a  Court  of  justice  con 
according  to  legal  forms,  in  and  by  which  a  mortgaj 
his  assignee  or  successor,  or  any  one  who  has,  by  op 
of  law,  succeeded  to  the  rights  and  liabilities  of  a  moi 
imdertakes  to  dispose  of,  or  bar,  or  cut  off  the  legal  o 
table  claims  of  lienholders,  or  of  the  mortgagor,  oi 
who  hare  succeeded  to  the  rights  and  liabilities  of  th 
gagor  ?  If  such  be  not  in  substance  a  foreclosure  of  i 
gage,  things  have,  from  time  immemorial,  been  ca 
our  law  books  by  wrong  names.  And,"  counsel 
asks,  '' wherein  the  facts  averred  in  the  complaint 
bring  the  proceeding  precisely  within  the  definitioi 
given." 

Notwithstanding  the  confidence  with  which  the  < 
ing  interrogatory  seems  to  be  propounded,  we  will  e 
to  make  clear — what  seems  obvious  enough  t( 
''wbe]*ein  the  facts  averred  in  the  complaint  do  n< 
'the  proceeding  precisely  within  the  definition  above  j 

A  suit  to  foreclose  a  mortgage  necessarily  pre-s 
a  subsisting,  living  mortgage,  with  a  correlative  : 
redemption,  not  already  in  any  manner  cut  off,  ba 
extinguished. 

The  plaintiff  inaiats  that  the  equity  of  redemption- 
tate  of  the  mortgagor,  and  of  Liscom,  who  has  succeed 
rights — has  been  disposed  of,  barred,  cut  off  and  exth 
already  by  a  valid  foreclosure,  or,  if  not,  then  by  a  twel 
adverse  possession,  under  a  judicial  sale,  and  a  Shen 
thereunder  purporting  to  convey  the  iitle.  He  claims 
com^s  deed  has  ceased  to  represent  anything  substanti 
a  cloud  on  his  title,  and  that  Liscom  has  remaining 
listing  equity  of  redemption — no  real  or  valid  olaio 
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to  said  premifleB.     He  insists  that  Liscom  has  no  rights 
whatever,  legal  or  equitable,  to  bar  or  cut  oflf ;  that  they  have 
long  since  been  barred,  cut  off  and  extinguiished  by  lapse  of 
time,   and  by  judicial  prooeedings.     He  acknowledges  no 
present  existing  right     He,  therefore,  does  not  ask  that 
defendant's  legal  or  equitable  rights  be  barred,  or  cut  off, 
but  on  the  contrary,  as  his  rights  have  long  since  been  in 
fact  extinguished,  he  does  pray,  that  the  fact  of  their  extin- 
guishment and  ndh-existence  may  be  judicially  declared; 
and  since  the  substance  has  already  been  annihilated,  that 
the  shadow  cast  by  the  deed  may  be  removed.     It  must  be 
borne  in  mind,  that  we  are  not  now  discussing  the  question, 
wiiether  the  plaintiff's  legal  prqKwitions  upon   llie   facts 
allied,  are  sound,  or  not,  but  are  only  ascertaining  the 
grounds  of  the  action,  as  disclosed  by  the  pleadings,  for  the 
purpose  of  determining  whether  the  plaintiff's  action  is  an 
action  to  foreclose  a  mortgage;  whether  he  recognizes  a 
subsisting  mortgage  and  a  correlative  subsisting  eqxiity  of 
redemption.     For,  unless  this  is  the  case,  the  defendant's 
right  of  redemption  is  confessedly  gone.     In  the  case  of 
Calkins  v.  Calkma  the  recognition  of  the  then  present  exist- 
ence of    a  valid  mortgage  was  necessarily  involved  in  the 
very  proceeding  itself.     The  parties,  after  the  bar  of  the 
statute  had  attached,  were  proceeding  to  foreclose  by  adver- 
tising, and  selling  under  and  by  virtue  of  the  terms  of  the 
mortgage  itself,  as  ^uch,  in  pursuance  of  the  statute  of  New 
York,  authorizing  foreclosures  in  ihis  mode.     Such  a  pro- 
ceeding under  the  mortgage,  ostensibly  to  foreclose  it,  must 
necessarily  he  an  acknowledgment  of  the  existence  of  the 
debt,  and  of  the  mortgage  as  a  mortgage.     Suppose  a  sale 
had  taken  place,  and  a  surplus  had  resulted,  would  it  not 
have  gone  to  the  mortgagor?     Suppose  a  complaint  had 
been  filed  under  the  laws  of  New  Tork  asking  a  strict  fore- 
closure, the  judgment  or  decree  would  have  given  a  day  of 
payment,  even  under  the  old  system,  and,  upon  paying  the 
amount  due,  the  mortgage  would/ have  been  discharged. 
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There  would  have  heen  no  occasion  for  a  counterclaim 
judgment  allowing  a  redemption.  The  judgment  of 
closure  would  have  provided  for  it  hy  giving  a  day  of 
ment  before  the  mortgagor  should  stand  foreclosed.  [ 
never  was  any  other  practice  when  there  was  no  sale  ord 
Besides,  under  the  former  laws  of  New  York,  any  ack 
edgment,  or  recognition  of  the  existence  of  a  debt,  m 
the  time  specified  in  the  Statute  of  Limitations,  took  i 
of  the  statute.  The  proceeding  to  foreclose  the  mor 
was  a  recognition  of  the  existence  of  the  debt  and  mort 
In  Calkins  v.  Calkins  the  Court  say :  "  Tucker  employi 
attorney  and  commenced  proceedings  to  foreclose  the : 
gage  in  question  by  advertisement  under  the  statute, 
it  seems  to  me,  is.  a  most  clear  and  positive  act  of 
parties,  recognizing  this  as  an  open  and  subsisting  mort 
and  must  be  regarded  as  an  unqualified  admission  o 
right  of  the  complainant  to  redeem.  ♦  ♦  ♦  Por  it 
general  principle,  that  no  lapse  of  time  will  bar  the  ri$ 
redeem,  so  long  as  the  mortgage  has  been  treated,  bet 
the  parties,  as  a  subsisting  mortgage  and  security  c 
(3  Barb.  308.)  And,  in  the  same  case,  on  appeal,  the  < 
say :  "  A  notice  under  the  statute,  with  whatever  moti 
may  be  given,  is  a  distinct  and  emphatic  admiesion,  thi 
holder  of  the  mortgage,  if  in  possession  of  the  land,  c 
that  possession  in  the  character  of  mortgagee  only.  The  a 
sion  is  addressed  to  the  mortgagor,  and  to  all  oonoemed 
object  may  be  to  perfect  a  title,  but  the  thing  actuaUy  d( 
a  very  direct  invitation  to  the  mortgagor  to  come  forwan 
pay  the  debt,  the  amount  of  which  must  he  set  forth  in  il 
tice.  The  mx>rtgagor  m>ay  accept  the  inmtationjOndif  he  U 
the  money  the  proceeding  is  at  an  end.*'  (20  N.  T.,  161, 
The  difference  between  that  case  and  the  present  is  pall 
In  the  one  case  the  parties  professedly  were  prooeedii 
foreclose  hy  selling  the  land  under  the  mortgage  as  sueh,i 
the  debt,  giving  notice  of  the  amount  due,  and  necessord 
the  very  character  of  the  proceeding,  acknowledging  fl  f^ 
subsisting  mortgage.  In  the  other,  the  plaintiff  daims  thi 
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mortgage  l(W  already  been  foreclosed,  and  is  absolutely  extin- 
guished in  at  least  two  modes,  and  denies  that  the  successor  of 
the  mortgagor  ha^s  any  present  title,  right  or  interest  of  any 
sort;  and  that  the  documeiit  under  which  he  claims  an  inter* 
est  has  become  a  cloud,  because  his  right  is  already  extin- 
guished,  and  on  tJ^  very  ground  asks  that  the  fact  that  he 
has  no  title  or  interest  be  judicially  declared,  and  the  cloud 
which  overshadows  a  title  now  claimed  to  be  good  and  valid 
be  removed.  He  expressly  claims  to  be  in  possession  as  a 
purchaser  of  the  legal  title  under  a  judgment  and  sale,  as 
owner,  and  not  as  a  mortgagee.  There  is  no  recognition  of 
any  existing  right  or  interest  of  any  sort  in  defendant^  Lis- 
com,  and  no  argument^  however  ingenious,  can  make  any 
such  recognition,  on  the  part  of  the  plaintiff,  appear  from 
anything  contained  in  the  pleadings,  or  make  the  case  at  all 
similar  to  that  of  Calkins  v.  Calkins, 

As  the  plaintiff  does  not  recognize  any  equity  of  redemp- 
tion, or  other  right  of  any  sort,  legal  or  equitable,  in  defend- 
ant, Liscom^  but  denies  any  right,  and  does  not  seek  to  cut 
off  or  bar  any  right  whatever,  the  case  is  not  within  the 
definition  of  appellant's  counsel  It  is,  therefore,  not  an 
action  to  foreclose  a  mortgage  and  cut  off  an  equity  of 
redemption,  but  an  action  to  remove  a  cloud  from  a  title 
claimed  to  be  at  present  perfect,  and  there  is  no  recognition 
of  a  subsisting  mortgage  or  right  of  redemption  in  the  com- 
plaint which  can  take  the  affirmative  cause  of  action,  set  up 
in  Liscom's  answer,  out  of  the  Statute  of  Limitations.  Nor 
is  any  act  of  recomition  of  a  subsisting  mortgage  by  the 
plaintiff  set  up  in  me  answer. 

We  hold  that  this  is  not  an  action  to  foreclose  the  mort> 
gage;  and  assuming  that  the  mortgage  has  never  been  fore- 
X  closed  as  to  defendant  Lisoom,  that>  upon  the  facts  ap- 
pearing in  the  case,  the  right  of  foreclosure,  and  the  cor- 
relative right  of  redemption,  are  both  barred  by  the  Statute 
of  Limitations. 

If  there  is  any  other  aspect  in  which  the  answer  presents 
a  good  defense  to  the  action,  it  is  not  apparent  to  us. 

In  our  former  opinion  we  did  not  think  it  necessary,  under 
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the  view  we  took,  to  determine  the  qnefition  wliether 
judgment  and  sale  thereimder,  in  tbe  foreclosuro  soit  p: 
euted  to  its  conduaion  under  the  Act  of  1850,  was  effe( 
to  out  oH  the  interest  of  Liscom,  the  subsequent  gra 
.without  making  him  a  party  to  the  action.  We  assn 
under  the  view  we  took — and  we  do  not  see  how  it  cod 
otherwise  understood  —  that  it  made  no  difference  v^h 
the  title  which  he  took  by  his  conveyance,  subject  on 
the  mortgage  lien,  was  cut  off  by  the  judgment  and  sa 
not 

We  find  no  reason  now  to  diange  the  grounds  npon  ^ 
the  decision  was  before  rested.  We  shall,  therefore,  fc 
purposea  of  the  decision,  again  assume  that  the  legal  i 
of  the  defendant,  Liscom,  were  in  nowise  cut  off  b 
proceedings  in  the  foreclosure  suit  alone,  and  rest  our 
sion  upon  the  other  aspect  of  title  presented  by  the 
plaint  But^  as  we  have  done  in  respect  to  the  point  a] 
dliscussed,  we  shall  develop  the  grounds  of  the  de 
somewhat  more  fully  than  in  our  former  opinion, 
plaintiff,  in  this  aspect  of  the  case,  alleges  that  he  e 
into  possession  in  1854,  under  a  conveyance  made  h 
suance  of  a  Sheriff's  sale  in  a  suit  foreclosing  a  moi 
and  that  he  has  ever  since  been  in  the  peaceable,  eont 
adverse  possession  of  the  premises  —  that  is  to  say,  he  i 
under  what  purported  to  be  a  paper  title,  and  he  has  I 
the  adverse  possession  under  such  title  for  a  period  o 
twelve  years.  Did  he  acquire  any  positive  afltonative 
under  such  a  state  of  facts,  or  are  they  merely  n^ 
Has  he  merely  intrenched  himself  behind  a  wall  whi 
serve  as  a  bulwark  of  defense  when  attacked,  or 
acquired  an  implem*»nt  of  offense,  as  well  of  defense 
affirmative  action  is  necessary  to  recover,  or  quiet  a 
sion  ?  In  short,  does  adverse  poeeession  under  onr 
of  Limitations,  during  the  time  prescribed,  invest 
with  a  substantial  right,  and  give  him,  in  fact,  such  a 
est  aa  entitles  him  to  avail  himself  of  all  the  r 
necessary  to  secure  one  in  the  lawful  possession  of  t 
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In  Oraitan  v.  Wiggins,  23  OaL  86,  the  Court  say,  in  refer- 
ence to  that  subject :  **  Lapse  of  tiine  not  only  applies  as  a 
defenpe  to  an  action,  but  it  forms  the  basis  of  a  new  title 
acquired  by  prescription,  which  is  founded  upon  the  statute.'' 
Angell,  in  his  work  on  Limitatiozis  of  Actions,  defines  the 
word  "limitatioii"  as  follows:  *'By  the  term  'limitation/ 
as  here  used,  is  meant  the  time  which  is  prescribed  by  the 
authority  of  law  (ab  auctoriiate  legis)  during  which  a  title 
may  be  acquired  to  property  by  virtue  of  a  simple  adverse 
possession  and  enjoyment^  or  the  time  at. the  end  of  which 
no  action  at  :laW'  or  equily  can  be  maintained."  (AngcU  on 
Limitt,  1,  Sec  1.) 

S<mie  recent  statutes  provide  in  express  terms  that  adverse 
possession  for  the  time  prescribed  shall  extinguish  adverse) 
tides  and  vest  the  possessor  with  the  fee.    (Act  3  and  4,  Wm. 
IV;  Angell  on  Limit,  App.  XIV,  Sec  XXXEV,  and  Stat 
Ehode  Island,  ib.  App.  LVII,  Sec.  2.)     Ours  contains  no 
such  express  provisic^n,  but  is  not  that  the  effect  of  our  statute, 
when  properly  construed  I   Angell  says,  in  the  language  of  Mr, 
Chancellor  Harper,  in  Drayhnv.  Marshall,  1  Rice's  Eq.  886 ; 
The  belief  is,  that  no  ease  can  be  put,  in  which  a  private 
individual  knows  that  another  person  claims,  and  is  in  the 
actual  enjoyment  of  land  which  belongs  to  him,  and  neglects 
to  prosecute  his  rights  at  law,  when  there  is  nothing  to  pre- 
vent his  doing  so,  that  he  will  not  be  barred  by  the  Statpte 
of  Limitations.''     (Angell  on  Limit,  397,  Sec.  2.)     And 
Angell  further  says:  "It  is  also  unquestionable  that  where 
the  land  has  been  held  under  a  claim  to  the  fee  for  the  time 
prescribed  by  the  statute,  and  an  entry  is  made  by  the  party 
who  has  the  written  title,  such  party  may  be  dispossessed  by 
an  ejectment  brou^t  by  him,  who  has  so  held  aind  claimed." 
(Ib.,  398,  Sec  2.)     This  was  so  held  in  Jackson  v.  Oltz,  8 
Wend.  440.     The  lessors  of  the  plaintiff  had  been  in  pos- 
session for  the  period  prescribed  by  the  Statute  of  Limita« 
tions,  claiming  title  under  a  patent.    Defendants  afterwards 
entered,  and  held  under  a  title  which  had  been  judicially 
determined  to  be  valid.  ^  The  action  was  brought  by  the 
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plaintiffs,  relying  upon  the  title  acquired  by  adverse  poe 
jBion,  against  the  defendants  holding  such  paper  title,  an 
recovery  had.  The  Court  say:  "If  the  poeaession  ^ 
adverse,  and  had  been  so  for  more  than  twenty  years,  a 
had  in  this  case,  then  that  possession  ripened  into  a  ti 
and  the  plaintiff  must  recover  against  the  defendant,  tlio 
the  paper  title  to  the  fifty  acres  is,  in  reality,  not  in  hi 
(8  Wend.  442.)  The  same  principle  is  recognized  in  Joel 
V.  Dieffendorf,  8  John.  269.  And  in  Jackson  v.  Righim 
16  John.  327,  Mr.  Chancellor  Kent  says,  that  showing  a 
session  of  thirty-eight  years  tmder  a  cdaim  of'ri^t  " 
showing  an  absolute  right  of  possession  sufficient  to  tol 
entry."  Our  Statute  of  Limitations  relating  to  reales 
is  copied  from  the  statute  of  New  York,  with  but  s! 
verbal  changes;  and  we  are  not  aware  of  any  provisioi 
the  statutes  of  New  York  which  would  affect  tiie  consi 
tion  on  this  point.  In  Bradstreet  v.  Huntington,  Mr.  Jui 
Johnson  says:  ^^That  an  adverse  possession,  where  it  i 
ally  exists,  may  be  set  up  against  any  title  whatsoever,  ei 
io  make  ovi  a  title  under  the  Act  of  Lindtations,  or  to  i 
the  nullity  of  a  conveyance  executed  by  one  out  of  po 
sion.  On  the  first  two  of  the  propositions  there  can  b 
doubt,  and  none  has  been  expressed."  (5  Pet.  438.) 
in  Drayton  v.  Marshall,  Mr.  Chancellor  Harper  says :  " 
time,  then,  required  to  mature  a  tUU  by  the  Statute  of  '. 
itations  had  run  out  more  than  five  times  before  the  i 
of  this  bill."  (1  Rice's  Eq.  884.)  And  again:  "But  i 
the  statute  defendants  have  acquired  a  title  to  the  fee, 
can,  of  course,  have  no  ri^t  of  redemption  as  against  t 
selves.  This  must  be  merged  or  extinguished  in  the 
(lb.  886.)  These  remarks  all  go  upon  the  idea  that  ad 
possession  for  the  time  prescribed  confers  upon  the  poss 
some  interest,  some  positive  right ;  that  it  affords  him  s 
thing  more  than  a  shield ;  in  short,  invests  him  with  a 
In  Le  Boy  v.  Bogers,  30  CaL  234,  we  said :  "  Rogers' 
Oi,iJL8  acquired  by  adverse  possession — the  claimants  undr 
patent  having  a  right  of  action  and  being  under  no 
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bxlitrj^ conld  not  be  impaired  by  an  entry  by  those  claiming 

uxiclox*    tJtx^    patent,  linless  nu  le  in  pursuance  of  a  judgment 
^o    ^vtrlxidx    Itogers  was  a  party  or  privy/' 

So    ixi   TtJLylor  v.  Horde,  1  Burr.  119,  Lord  Mansfield  said: 
**  T7xv^xi.t;y    years  adverse  possession  is  a  positive  title  to  the 
<ief-exi<ia.n.1"-       Tt  is  not  a  har  to  the  action  or  remedy  only,  but 
it  tala^^  cuiji^cLy  the  right  of  possession."  To  the  same  effect  are 
StoT^e^^    V.    B&rry,  2  Salk  421,  and  Pederick  v.  Searle,  6  S.  & 
It.  3  3  »•        Ixi  Leffingwell  v.  Warren,  2  Black,  605,  the  Supreme 
Coux-fc    of   t:lie  TJ.  S.  say:  "The  lapse  of  time  limited  by  siich 
8ta1^xi.t>ee     ^rt^t    only  bars  the  remedy,  but  it  extinguishes  the 
riaJ^t    CLTvd   ^^sts  a  perfect  title  in  the  adverse  holder.**    So  in 
8ch.o€>Z     JI>istT%ct  Number  Four  in  Winihrop  v.  Benson,  31 
MIe.    384r,    -btie  Court  say:  "A  legal  title  is  equally  valid  when 
onoe    a<5Ci^ixred,  whether  it  be  by  disseizin,  or  by  deed,  it  vests 
±\\&   f  oo   sixnple,  although  the  modes  of  proof,  when  adduced  to 
St:     blisli     it,    may  differ.    ♦    *    ♦    When  the  tide  is  in  con- 
^     ^  ^i-s-y^      i-t'  i«  ^^  ^  shown  by  legal  proof,  and  a  continuous 
V^^^    -  ^^VT  -fo^  twenty  years  is  as  effectual  for  that  purpose  as  a 
rfi«s€ti      ^  eocecuted.   The  title  is  created  by  the  existence  of 

^^    ^^g^nd  not  by  the  exhibition  of  them  in  evidence.    An 
**^^  x»oi:oT-ions,  exclusive  and  adverse  possession  for  twenty 

open,  .^w^o-ixld  operate  to  convey  a  complete  title  to  the  plain- 
^^^^"^^^^  xn-uch  so  as  any  written  conveyance.  And  such  title 
^^^^  ^\^xily  a«  interest  in  the  land,  but  it  is  one  of  the  highest 
is  not  ^^-^-the  absolute  dominion  over  it,  and  the  appropriate 
erliajac5  ''^onvevin^  it  is  bv  deed.''     fSee,  also,  BarimcJc  v. 

"^r  -«J5^>^,  "f  Term  R.  492;  Beckford  v.  "H^o^,  17  Ves.  Jr., 

2:-7io^'r*^^^^^    V.    i^5,  29  Pa.   260;   Thompson's  Lessees  v. 

^J^JLfs  jg^^iri,4  0hioSt.  223;  Newcomhe  v.  ^^^^^'^^^:^J^; 
at   common  law,  after  the  right  of  possession  was 


^^^^^\%rt/rtrh  V.  Lee,  5  Geo.  217 ;  ChiUsv.  Jones,  4  Dana,  483.) 
^^^V^^^    at   common  law,  after  the  right  of  possession  was 
-tli'e     '*  mere  right  oi  property  **    remained,  but  "  the 
lost.         ^^  ^^^  ^^^^  j^  .^  g^^j^  ^g^  g^^  ^^  ^j^  totally  divested 

«®*^^^^^-t  to  a  right."  (2  Bl.  Com.  197.)  The  mere  right 
«^^^^erty  remains,  but  "e^n  this  right  of  property  will 
^  .  I     ox-  at  least  be  without  a  remedy,"  unless  pursued  within 
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sixty  years.     (lb.  199.)     Can  there  be  any  doubt  npgiij^__ 
principles  stated  in  the  authorities  cited,  that  ^^ 
property  became   at  least   practically  extinguL:^^^  (^ 
adverse  possession  of  sixty  years  ?    If  an  advei 
of  twenty  years  extinguished  the  right  of  poss 
true  owner,  and  vested  a  right  of  possession 
reference  to  possessory  actions  —  in  the  party 
versely,  why,  upon  the  same  principle,  should  no  ^__ 
possession  of  sixty  years,  when  the  writ  of  rigSt,  which  is 
based  upon  the  mere  right,  is  barred,  be  regarded  as  extin- 
guishing the  mere  right  of  property  in  the  owner  and  rest- 
ing it  in  the  other  party  ?     Is  not  the  principle  the  same 
in  both  cases  ?    If  not,  why  not  \    We  are  unable  to  distin- 
guish them.     If  the  right  continues,  why  not  the  writ  of 
right  ?     Can  there  be  said  to  be  a  right  which  is  utterly 
incapable  of  being  enforced  —  which   is   wholly  without  a 
remedy,  either  practical  or  theoretical?      Can  there  he  a 
right  which  is  entirely  unavailable  for  assault  or  defense,  or 
for  any  purpose  of  enjoyment,  which  is  utterly  without  the 
means  or  possibility  of  enforcement  or  enjoyment?    Depm- 
ing  one  of  the  enjoyment  of  a  legal  or  equitable  right  must, 
necessarily,  constitute  a  legal  or  equitable  wrong,  and  upon 
the  fundamental  principles  of  the  common  law  there  must 
be  a  remedy  so  long  as  there  is  a  right  remaining  to  protect, 
or  a  wrong  to  redress.     (3  Bl.  Com.  28.)    A  legal  or  equita- 
ble right  necessarily  implies  a  legal  or  eqtii table  remedy— a 
remedy  of  some  sort  known  to  the  law,  practical  or  theoreti- 
cal.   But  for  this  right,  if  it  exists,  there  is  neither. 

Even  in  England  the  writ  of  right,  and  almost  the  entire 
catiilogue  of  actions,  real  and  mixed  —  some  fif  f j  or  sixtv  in 
number  —  were  abolished  by  the  statutes  3  and  4  of  Willim 
IV.  The  time  of  limitations  for  all  real  actions  retained 
was  reduced  to  tweilty  years,  and  by  express  provision 
enacted,  that  the  right,  or  title  of  the  party,  who  might  have 
pui'sued  his  remedy,  shall  be  extinguished  by  a  twenty  year? 
adverse  possession.  (Angell  on  Limit.  356,  Sees.  4,  5;  Ibi, 
App.  VI,  Sees.  2>  24,  34,  86;  8  Steph.  Com,  491;  4  Kenf 
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.vom.  YO,  I^.  g.)  This,  in  our  judgment,  was  but  enacting, 
;ii  express  terms,  what  was  before  the  practical,  if  not  the 
heoretical,  result,  at  least  after  a  sixty  years  adverse  posses- 
ion. Even  before  the  Act  of  William  IV,  of  the  many 
ictions  broiaght  within  the  preceding  one  hundred  years  on  the 
nere  right,  after  the  remedy  in  ejectment  was  barred,  the 
Dbminissioixers  could  not  find  that  more  than  one  or  two 
lad  succeeded. 

ITxider  oixr  Statute  of  Limitations  a  five  years  adverse  pos- 
ses&ioxi  coveors  all  actions^  and  as  effectually  bars  all  rigihts  of 
orther  claimants  as  a  sixty  years  adverse  possession  under 
tlie  comTnon  law^. 

Wliatever  may  be  true  of  personal  contracts,  it  certainly 
caiuiot  be  said  with  reference  to  realty,  in  view  of  the 
authorities  cited,  that  the  statute  only  takes  away  the  reme- 
dy, or  that  a  right,  a  title,  is  not  practically  extinguished  as 
to  one  party,  and  acquired  by  the  other.  The  five  years 
adverse  possession,  practically,  at  least,  is  conclusive  evi- 
dence of  title  in  the  possessor,  and  if  conclusive  evidence  of 
title  in  him,  it  must  be  as  conclusive  evidence  of  no  title  in 
the  other.  What  is  the  legal  definition  of  title  to  land  ?  A 
title  is  thus  defined  by  Sir  Edward  Coke :  "  Titulus  eat  jtLsta 
causa  possidendi  id  quod  nostrum  est;  or  it  is  the  means 
whereby  the  owner  of  lands  has  the  just  possession  of  his 
property*"  (2  Bl.  Com.  196.)  If  this  definition  presents 
the  triae  idea  of  title,  then,  when  a*  partes  means  of  obtain- 
ing' possessi<m,  or  maintaining  the  poBseseion  when  obtained, 
hi»ve  been  extinguished  by  an  adverse  possession,  it  would 
seem  to  follow  liat  his  title  is  effectually  and  substantially 
eistixigruished  in  fact,  whatever  his  condition  theoretically 
may  be.  And  the  party  who  has  acquired  an  absolute  right 
of  possession,  which  will  not  only  shield  him  in  his  posses- 
sion against  the  attacks  of  all  the  world,  but,  when  ousted, 
Tvdll  restore  him  to,  and  protect  him  in,  his  just  possession, 
even  against  the  party  having  the  written  title,  would  se^ni 
to   have  a  substantial  title.     "We  can  see  no  reason  why,    f^p 

vol*  XXXIV.— 25 


I 

m 


I: 


W 


386  Arrinotoit  v.  Liscoic.  [Sup. 

OiUnlOB  of  tht  OouTt  on  Petition  for  Reh—rlng. 

all  practical  purposes,  sudi  a  party's  title  should  nol 
regarded  both  in  law  and  equity,  as  good  as  thou^  he,  i 
had  a  perfect  written  title/  And  we  are  dealing  with  pr 
cal,  not  merely  theoretical,  questions.  If  a  party's  rigl 
possession  has  become  absolute;  has,  by  long  adverse 
session,  ripened  into  what  may  as  well,  and  as  properly, 
practical  purposes,  be  called  title,  as  anything  else^  so 
lie  can  maintain  his  possession,  'or  recover  it,  when  on 
or  maintain  all  actions  for  injuries  to  it  against  tlie  f 
having  the  written  title,  in  all  respects  in  the  same  mai 
and  to  the  «ame  extent,  as  against  parties  who  ne^er 
other  than  entire  strangers  to  the  premises;  if  t^e  p 
having  the  written  title  has  lost,  by  the  adverse  pc 
sion,  all  means-  of  recovering  possession,  or  protiecti] 
possession,  when  acquired  without  action,  and  all  xneai 
establishing  or  maintaining  any  right  against  the  ad' 
possessor,  we  can  perceive  no  good  reason  why  suetm  ad 
possessor  should  be  annoyed  by  pretended  claims,  or 
the  value  of  his  possession  diminished  by  an  appar^ent 
which  has  lost  its  vitality. 

We  see  no  good  reason  why  the  party,  whos^  ad 
possession  has  practically  ripened  into  a  title,  shouHd  n 
entitled  to  all  the  remedies  to  quiet  his  possession,  tha 
incident  to  possessions  under  written  titles,  whicfca  ar 
law  and  equity,  no  more  efficacious  to  protect  the  o^wne 
the  actual  enjoyment  of  their  possessions  under  thesn. 
utes  of  Limitations  are  said  to  be  statutes  of  repose.  I 
diey  should  be  so  construed  and  administered  witi  re 
to  cases  falling  within  their  purview,  as  to  afford  com] 
not  merely  partial,  repose. 

We  are  not  without  authority  bearing  directly  or 
point  In  the  case  of  Alexander  v.  Pendleton,  8  Cranch, 
a  contest  had  been  going  on  in  respect  to  bonndarie 
many  years.  Pendleton  and  his  grantors  had  been  ii 
adverse  possession  from  1741  till  the  oommencement  o 
action  tx>  quiet  his  possession  in  .1806.  The  action  wi 
Pendleton,  the  party  in  adverse  possession,  against  the  < 
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claimants  out  of  possession.  The  following  statement  by 
Mr.  Chief  Justice  Marshall,  shows  the  nature  of  the  action, 
and  circumstances  under  which  it  was  comm^iced,  etc.: 
*'  Nathan  Pendleton  being  about  to  sell  land  in  controverey, 
tendered  to  Charles  Alexander  a  deed  for  quieting  the  title ; 
and,  on  his  refusing  to  execute  it,  instituted  a  suit  to  compel 
him  so  to  da  After  the  death  of  Charles  Alexander, 'this 
suit  was  brought  against  defendants,  his  widow  and  children. 
In  the  Circuit  Court  a  decree  was  rendered  in  favor  of 
plaintiflF,  from  which  the  defendants  appealed.'*  (3  Curtis, 
Dec.  Sup.  Ct  U.  S.  224;  8  Or.  466.)  Mr.  Chief  Justice 
Marshall,  in,  deciding  the  case,  says:  "By  the  law3  which 
govern  this  case,  a  possession  of  thirty  years,  under  some 
circumstances,  and  of  fifty  years  under  any,  constitutes  a 
title  against  all  the  world.  The  appellee,  claiming  xmder  a 
possession  perhaps  from  the  year  1732,  certainly  from  the 
year  1741,  has  a  complete  title,  unless  something  can  be 
alleged  by  the  plaintiflFs  in  error  which  shall  deprive  him  of 
the  advantages  of  that  possession."  (8  Curt  Dec  224;  8 
Cr.  469.)  And,  again:  "The  title  of  Pendleton,  therefore, 
has  from  that  act  all  the  benefit  which  can  be  derived  from 
a  possession  from  the  year  1741,  when  a  possession  ostensi- 
bly adversary  by  metes  and  bounds  unquestionably  com- 
menced, to  the  institution  of  this  suit  in  the  year  1806.  *  * 
The  appellee's  title,  being  secured  by  a  possession  of  more 
than  fifty  years,  is  unquestionably  good,  cmd  it  is  proper 
that  the  davits  which  hang  over  it  should  be  removed. 
There  is  no  error  in  the  proceedings  of  the  Circuit  Court, 
and  the  decree  is  affirmed."     (lb.  226,  *470.) 

The  action  and  the  decree  establishing  a  title  and  giving 
affinnative  relief  quieting  it,  rest  upon  a  title  acquired  by 
adverse  possession.  The  statute  of  Virginia,  imder  which  the 
title  was  acquired,  did  not  in  express  terms  provide  that  the 
title  of  the  owner  should  be  extinguished  by  the  adverse 
possession,  or  that  the  possessor  should  be  vested  with  a 
title.  It  merely  purported,  by  the  terms,  to  bar  a  remedy. 
After  reciting  aqd  repealing  a  former  Act)  the  statute  pro- 
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vides:  '^Anj  person  may  hereafter  maintaixir  a  writ  of 
upon  the  poeseasioQ  or  seizin  of  his  or  her  ancestor  or  f 
cesser  within  fifty  years,  or  any  other  possessory  action 
the  poeseesion  or  seizin  of  his  or  her  ancestor  or  { 
cesser  within  forty  years  next  bef (H-e  the  teste  of  the 
but  no  person  shall  maintain  a  real  action  upon  his 
possession  or  seizin  but  within  thirty  years  next  befor 
teste  of  said  writ,  as  in  the  said  Act  is  already  limited.' 
then  provides  that  the  process  shall  be  the  same  and 
the  same  effect  as  in  England.  (4  Henning's  Statui 
Large  of  Virginia,  from  1711  to  1736,  p.  402,  Sec  9.) 

V/e  have  examined  the   subsequent  statutes  of  Vir 
and  find  none  affecting  this  question.     The  same  pro^ 
was  re-enacted  in  1748,  and  the  time  in  certain  other  ac 
j  relating  to  lands  reduced  to  twenty  years.     (5  lb.  415, 

j  17-21.)     This  case  appears  to  us  to  be  in  point 

So  in  England ;  the  plaintiff  having  "  been  in  pos^e 

j  .     of  a  watercourse  upwards  of  sixty  years,"  brought  hi 

ar-  "  for  a  perpetual  injunction  to  quiet  plaintiff's  possess 

'  against  the  defendant  who  "  claimed  the  land  through  ^ 

I  the  watercourse  run,  by  virtue  of  a  forfeited  mortgage 

»  hundred  years,  and  which  he  had  obtained  a  decree  to 

•    !  close/'    Plaintiff  had  a  decree,     {Bii^  v.  Western,  Fi 

*  Precedents  in  Chancery,  630.) 

'^^^  The    complaint  presents   a  case   of   adverse    po38< 

r'  ripened  into  a  title  of  the  hind  considered  in  this  opi 

with  a  paper  title  in  defendant,  Liscom,  taking  the 
favorable  view  for  him,  which  had  ceased  to  hav( 
vitality,  and  is  incapable  of  affording  the  basis  of  any 
or  claim,  as  against  the  pUintiff,  recognized  in  law  or  e( 
but  which  is  nevertheleas  of  record,  while  the  evider 
plaintiff's  title  rests  in  part  in  parol ;  and  under  it  a 
of  title  is  set  up  by  defendant  It  must,  therefore^  cons 
a  cloud  upon  the  plaintiff's  title,  and  tend  to  deprecia 
value ;  and  the  plaintiff  is  at  all  times .  liable  to  be  < 
upon  to  litigate  it.  In  our  judgment  the  complaint  pn 
a  proper  case  for  determining  ithe  adverae,  claim,  of  de 
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ant,  LiBcom,  and  for  removing  the  cloud.  {Head  v.  Fordyce, 
17  CaL  151 ;  Curtis  v.  Suiter,  15  Cal.  263  ;  Joyce  v.  McAvoy, 
31  Gal.  287;  Pii^l&y  v.  Huggins,  15  CaL  129;  Eager  v, 
Shindler,  29  Cal.  55.) 

The  Complaint  having  presented  a  good  cause  of  action,  it 
must,  of  course,  be  met  by  an  answer,  either  taking  issue 
upon  sonae  of  the  material  allegations  or  setting  up  other 
sufBcient  matter  in  avoidance.  The  answer  does  not  take 
issue  on  any  of  the  material  allegations,  and  for  the  best  of 
reasons,  as  counsel  say,  that  they  are  true  and  cannot  be 
rightfully  denied.  Besides,  he  rdies  upon  the  facts  as  con- 
stituting a  part  of  Us  own  case. 

No  issue  being  taken  on  the  material  allegations  of  the 
complaint,  there,  certainly,  is  no  sufficient  answer  unless  it 
sets  up  some  new  matter  in  avoidance.     There  are  no  mate- 
rial matters  set  up,  other  than  a  restatemeut  of  the  facts 
contained  in  the  complaint  with  difEerent  legal  conclusions 
drawn  from  the  facts.     The  title  alleged  in  the  complaint 
under   consideration   is  a  twelve  years   adverse   possession 
under  a  Sheriff's  deed.    If  there  is  any  new  matter  averred, 
other  than  has  been  already  stated,  to  prevent  the  operation 
of  the  statute,  or  take  it  out  of  the  bar,  appellants'  counsel 
has  not  pointed  it  out,  and  we  have  not  found  it.    It  may  be 
true,  as  counsel  state,  that  had  Lisconi  sued  to  recover  pos- 
session of  the  land,  and  plaintiff  set  up  his  title  under  the 
Statute  of  Limitations  in  his  answer,  as  he  has  set  it  up  in 
his  complaint,  Liscom  might  have  shown  matter  in  avoid- 
ance, or  facts  taking  the  case  out  of  the  statute;  as,  that  he 
claimed  under  a  Mexican  title,  and  that  five  years  had  not 
elapsed  since  the  final  confirmation.     Concede  it  to  be  so  for 
the  purposes  of  this  case.     It  is  because  the  statute  allows 
no  replication,  and  the  affirmative  matter  in  the  answer  is 
deemed  by  the  law  to  be  controverted.     But  this  is  not  his 
position.    The  plaintiff  alleges  as  one  of  the  grounds  for  his 
relief  a  twelve  years  adverse  possession;  and  the  adverse 
possession  is  admitted.     The  answer  does  not,  by  way  of 
taking  the  case  out  of  the  statute,  allege  that  defendant 
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derives  title  under  the  Mexican  Government,  and  thai 
years  have  not  elapsed  since  its  final  confirmation.  H( 
an  opportunity  to  allege  it  in  his  answer,  if  such  be  the 
But  it  is  not  set  up,  and  if  the  parties  should  go  to 
upon  the  present  pleadings,  that  matter  could  not  be  , 
in  evidence  under  the  issues.  Nothing  is  said  about 
the  answer.  It  is  not  set  up,  and,  so  far  as  this  parti 
matter  is  concerned,  the  defendant  stands  in  precisel; 
same  position  as  he  would  if  the  entire  answer  were  str 
out.  In  that  case  there  would  be  nothing  to  try.  So 
as  the  answer  does  not  touch  the  question  on  this  ] 
there  is  no  issue,  and  nothing  to  try.  That  it  is  matt 
defense,  and  must  be  pleaded,  when  the  right  aoquin 
adverse  possession  under  the  statute  is  presented,  as  ii 
case,  in  the  complaint,  cannot,  it  seems  to  us,  admit 
question.  This  principle  is  so  settled  in  cases  arising 
replications  were  necessary.  (Richardson  v.  Williamso 
Cal.  297,  298;  Vassauli  v.  Seitz,  31  CaL  228.) 

We  do  not  know  that  Liscom  does  claim  under  a  Me 
title,  or  that  this  matter  of  avoidance  could  be  truthful 
up,  and  take  it  for  granted  it  could  not;  but  we  are 
pelled  to  meet  this  view  by  the  argument  in  the  petitic 
rehearing,  which  insists  that  no  good  reason  can  be  sug 
why  a  claim  under  a  Mexican  title,  confirmed  withii 
years,  could  not  be  shown  in  the  present  case.  It  coul 
be  shown,  as  we  have  stated,  under  the  present  pleadin; 

ThTB  answer,  in  our  opinion,  presents  no  matter  cons 
ing  a  defense  against  the  title  derived  under  the  Stati 
Limitations,  and  the  demurrer  to  it  was  properly  susti 
and  this  is  the  only  question  presented  for  our  oansider 

Behearing  denied* 
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MORSE. 

Jddomint  Void  won  VfAsn  of  Jusisdigtioii. —  A  Judgment  to  absolntely 
void  If  it  appear  that  there  was  a  want  of  jurisdiction  in  the  Court 
rendering  It- either  of  the  subject  matter  or  the  person  of  the  defendant. 

JUDGMBNT      COLLATXaA&LT      ATTACKJDD      FOR      WANT      OF      JURISDICTIONd The 

Judgment  of  a  Court  of  superior  Jurisdiction  may  be  collaterally  attacked 
upon  the  ground  that  the  Court  by  which  it  was  rendered  had  no  Jurisdic- 
tion, either  of  the  subject  matter  or  of  the  person  of  the  defendant,  or 
both. 
Ij)£)i  —  Mods  of  Attack. —  Sucb  facts  or  circumstances  only  can  he  shown 
or  relied  on,  in  support  of  auch  attack,  as  affirmatively  appear  on  the 
face  of  the  record,  or  what,  under  the  law  as  it  read  at  ths  date  of  the 
judgment,  constituted  the  Judgment  roU. 
Tnixy  OF  Bkcobd  ob  Jqdombnt  Boll. —  The  Judgment  roll,  as  prescribed 
by  the  Civil  Practice  Act,  constitutes  the  record  of  a  Court  of  superior 
Jurisdiction,  and,  because  it  imports  absolute  verity,  it  cannot  be  col- 
laterally attacked  by  proof  aliunde, 
JuBisDiCTioN    OF    BupBRiOB   CouBT  —  Whbn   Pbbsdmbd. —  It    !■   uot   essen- 
tial tbat  the  Jurisdiction  of  a  superior  Court  should  affirmatively  appear 
in  the  Judgment  roll;  if  it  does  not,  and  the  contrary  does  not  therein 
affirmatively  appear,  Jurisdiction  will  be  conclusively  presumed. 
What    Cowbtitdtbs    thb   Jodombnt    Roll   whbbb   Juoouent   is    by   De- 
fault.—  The  Judgment  roll  in  such  case,  under  the  statute,  consists  of 
the  summons,  the  affidavit  or  proof  of  service,  the  complaint,  with  the 
default  endorsed  thereon,  and  a  copy  of  the  Judgment. 
Move  of  Acqdibino  Jdbisdiction  of  thb  Pbbson  of  Dbfbndamt. —  Therl 
are  two  modes  of  acquiring  Jurisdiction  of  the  person ;  first,  by  personal 
service  of  the  summons  and  copy  of  complaint ;  and  second,  by  construc- 
tive service,  or  by  what  Is  commonly  designated  publication  of  summons. 

IxoM, The  former  may  be  made  by  the  Sherlif  of  the  county  where  the 

defendant  may  be  found,  his  deputy  or  special  appointee,  the  special  ap- 
pointee of  the  Judge  of  the  Court  in  which  the  action  is  brought,  or  by 
any  white  male  citisen  of  the  United  States  over  twenty-one  years  of  age. 
who  is  competent  to  be  a  witness  on  the  trial  of  the  action.  The  latter  is 
set  on  foot  by  an  affidavit,  setting  forth  cerUin  facts  specified  in  the 
statute,  on  which  is  predicated  an  order  of  the  Court,  the  Judge  thereof,. 
or  a  County  Judge,  directing  the  publication  of  the  summons  in  a  news- 
paper named,  for  a  designated  period,  and  If  the  residence  of  the  defend- 
ant be  known,  by  directing  that  a  copy  of  the  summons  and  complaint 
be  forthwith  deposited  in  the  post  office  and  directed  to  him  at  his  place 
of  residence,  and  is  terminated  by  publication  and  mailing  as  ordered, 
or  by  personal  service,  made  oat  of  the  State,  which  Is  equivalent  to 
.  such  publicatioa  and  mailing. 

IDBM Proof  of  Sbbvicb. —  The  proof  of  the  former  mode  of  service,  if 

made  by  an  officer,  is  by  his  affidavit  or  certificate,  sAttIng  forth  the 
mode,  time  and  place  of  such  service;  If  made  by  a  dtisso,  then  by  his 
•Adavit,  setting  forth  said  facts,  and  In  addition*  the  facU  constituting 
hia  said  qualiiksitioiia.    Pioof  of  tha  Utter  mods  «f  s^rrlca  Is  by  the 


892  Hahn  v.  Kelly,  [Sup. 


Points  decided. 


affidavit  of  the  printer,  his  foreman,  or  principal  clerk,  settfni;  forti 
fact,  where  and  how  long  the  publication  of  summons  hss  heen  made, 
where  a  deposit  In  the  post  office  has  been  ordered,  then  an  iflu 
showing  such  deposit. 

Jdrisdiction  of  thb  Person  of  tot  Dbfbndamt. —  Where  the  Jsdg 
of  a  superior  Conrt,  rendered  by  default,  Is  attacked  collaterally, 
summons,  the  affidavits  of  the  printer,  and  of  said  deposit  In  post 
when  ordered,  the  complaint,  with  the  default  indorsed  thereon,  sni 
judgment,  can  alone  be  Inspected  to  determine  whether  the  re(^o^d  s 
a  want  of  jurisdiction  of  the  person  "bf  defendant.  The  said  afSt 
and  order  for  publication  constitute  no  part  of  the  record  or  judi; 
roll,  and  will  be  presumed  to  have  been  all  tliat  the  law  required  * 
they   were   made. 

Vbk  Rule  by  which  Inspbction  of  thb  Rvcord  is  Gotesns). —  The 
by  which  inspection  of  the  record  is  governed  Is,  that  legal  presamp 
do  not  come  to  the  aid  of  the  record,  except  as  to  acts  or  facts  tow 
which  the  record  is  silent.  In  such  case.  It  will  be  presumed  that 
ought  to  have  been  done  was  not  only  done,  but  rightly  done:  but  i 
the  record  states  what  was  done,  It  will  not  be  presumed  that  somel 
different  was  done.  A  want  of  jurisdiction  afflrmatlrely  appears  oi 
face  of  the  record,  when  whatever  was  done  Is  stated,  and  which,  h( 
been   done,   was  not   sufficient  In  law  to  give   the  Court  jurisdU 

Idbm. —  Another  rule  is,  that  the  whole  record  must  be  permitted 
speak,  as  where  that  portion  which  Is  denominated  the  proof  of  mi 
is  not  silent,  but  recites  facts  and  acts  done,  as  constituting  the  se 
made,  and  which.  If  the  record  were  otherwise  silent,  would  mal 
affirmatively  show  a  want  of  jurisdiction  of  the  xterson  of  defendanl 
if,  in  another  part,  as  the  judgment,  further  facts  or  acts,  not  ' 
oncilable  with  the  former,  be  recited,  which  establish  such  jnrladh 
it  is  sufficient  to  uphold  the  judgment. 

Idem. —  Where  the  judgment  recites  the  fact  that  the  defendant  haa 
duly  served  with  process,  it  Is  a  direct  adjudication  by  the  Court 
the  point,  and  is  as  conclusive  on  the  parties  as  any  other  fact  de 
In  the  cnnse,  provided  It  does  not  affirmatively  appear  from  other 
tlons  of  the  record,  consisting  of  the  judgment  roll,  that  the  reel( 
untrue. 

IiEn\L  PBBStJMPTiowt  AS  TO  JuiiiSDiCTiON  OF  OotJBTS. —  The  ruls  h, 
the  presumptions  of  Inw  are  in  favor  of  the  jurisdiction  snd  uA 
regularity  of  the  proceedings  of  Courts  of  superior  or  general  jur 
tion,  which.  In  this  State,  comprise  all  Courts  of  record,  and  this 
obtains  equally,  whether  thoir  proceedings  be  by  the  course  of  the 
mon  law  or  statute  law,  or  be  In  the  acquisition  of  jurisdiction  a 
person  of  defendant,  by  making  either  actual  or  constructive  aerri 
the  summons  on  him;  but  that  no  such  presumptions  are  lndnl?i 
favor  of  the  jurisdiction  or  reffularlty  of  the  proceedtngs  of  Courts 
tribunals  of  inferior  or  limited  jurisdiction,  which,  tai  this  State, 
prise  all  Courts  not  of  record,  and  all  special  Boards  and  trib 
which  are  created  by  law  and  clothed  with  judicial  fonctloDa 
limited  and  special  character:  and  all  persons  who  daJn  any  rigl 
benefit  under  their  judgments  must  show  their  Jurisdlettoii  aflmatl 

ExcoBDS  Aim  CouBTS  OF  BscosD^— At  common  law,  a  reeotd  stgnlfl 
roll'  of  pa^^ment  upon  which  the  proceedlnsi  tanA  traosaetlsns 
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Court  ar«  drawn  up  by  Its  offlcers.  and  which  la  then  deposited  In  its 
Ti  easury  In  jterpetuam  rei  memoriam:  A  Court  of  record  Is  that  where 
the  acta  an<i  judicial  proceedinga  are  enrolled  In  parchment  for  a  per- 
petual memorial  and  testimony,  which  rolls  are  called  the  records  of 
the  Court,  axid  are  ol  such  hU^h  and  superetolnent  authority  that  their 
truth    Is   not  to  be  callsd  In  question.      Per  Sawybb,  C.  J. 

Ii>B^. The    privilege   of  having  these  enrolled   memorials,   constitutes   the 

mrewLt.  leading  distinction,  in  English  and  American  law,  between  Courts 
of  record  and  Courts  not  of  record,  or  superior  and  inferior  Courts. 
I*er   SUl^tybb,  C.  J. 

Ii>m3t. In    the   United   States,  paper  has  universally  supplied   the   placo  of 

parchinen.t,  as  the  material  of  the  record,  nnd  the  roll  form  has  fallen 
Into  disuse*  t>at  whether  on  parchment  or  paper,  in  the  roll  form  or 
otherwise,  this  judgment  roll  is  what  is  known  in  law  as  tlie  record. 
and  is  ^rhat  la  meant  by  Courts  nnd  law  writers  when  they  speak  of 
records  of  superior  Courts,  or  Courts  of  record.    Per  Sawveb,  C.  J. 

Irm&x. This    technical   record   Is  the  only  strict  and  proper   proof  of  the 

proceedings  of  the  Courts  in  which  they  are  preserved,  and  Is  regarded 
In  lavr  as  proof  of  so  absolute  a  nature  as  to  admit  of  no  contrudlctlon 
«—  not  even  bj  the  flies  and  minutes  of  the  Court  In  which  the  record 
to-  preserved.  But  in  those  Courts  and  tribunals  where  the  proceedings 
are  not  enrolled  or  recorded,  as  well  the  existence  of  their  proceedings, 
as  the  truth  of  the  matters  therein  contained,  shall,  if  disputed,  be  tried 
and  determined  by  a  Jury.  Per  Bawyhb,  C  J. 
Idbm. —  Technical  records  formerly  consisted  of  the  placlta,  memorandum, 
pleadlni^s.  Imparlance  or  continuance,  etc.,  and  closing  with  the  judg> 
ment,  bat  more  recently  they  have  been  somewhat  modified  by  stntutory 
pro-visions  in  many  of  the  States,  but  when  made  np  they  still  contain 
the  substance  of  the  fdrmer  rolls.  Section  two  hundred  three  of  the 
I*ractlce  Act  provides  for  a  Judgment  roll,  and  prescribes  what  it  shall 
contain,  and  it  is  made  to  embrace  all  the  essentials  of  the  common  law 
record.     Per  Bawtub,  C  J. 

IPKM. These  rales  may  be  inapplicable  In  those  States,  as  in  Iowa,    where, 

In    Courts  of   record,  no  Judgment  rolls  or  technical  records  are   made 
np.      Per  Sawteb,  C.  J. 

Ajfft:a1s  from  the  District  Courts  Third  Judicial  District, 
iAlaxneda  Coimty. 

Tliis  was  an  action  to  qniet  title  to  a  tract  of  land  situate 
in  .AJameda  County,  and  to  restrain  a  sale  thereof.  The 
facts  are  as  follows,  to  wit:  On  the  twentieth  day  of  January, 
1857,  Horace  Hawes  commenced  an  action  in  the  District 
Court  of  the  Twelfth  Judicial  District,  for  the  County  of  gan 
^;ateo,  against  Wm.  Carey  Jones  and  Charies  Brown,  to 
obtain  the  foreclosure  of  a  certain  mortgage,  before  that 
tijaae  made  by  Jones  in  favor  of  Hawes,  and  then  alleged  to 
be  due  and  unpaid.  Such  proceedings  were  had  in  the 
flurtion  that  afterwards,  on  the  l7th  day  of  August  of    the 
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same  jgbi,  a  decree  was  entered  in  the  action,  directing 
&ale  of  the  mortgaged  premiaea^  the  application  of  the  ] 
ceeds  towards  the  payment  of  the  mortgaged  debt,  anc 
insufficient  for  that  purpose,  that  the  plaintiff  have  execut 
for  the  deficiency.  Pursuant  to  this  decree,  the  mortga 
premises  in  San  Mateo  County  were  duly  sold,  and  tl 
Leing  a  large  deficit,  a  transcript  of  the  judgment  was  f 
in  Alameda  County,  on  the  17th  of  November,  1857,  and 
execution  was  issued  to  the  Sheriff  of  the  latter  county, ' 
levied  upon  the  interest  of  Jones  in  the  lands  in  controvc 
in  this  action,  which,  as  admitted  by  the  plaintiff  and  def( 
ant,  was  one  undivided  one  quarter  in  fee  simple.  In 
course  the  Sheriff  of  Alameda  County  made  sale  of 
interest  to  one  H.  P.  Jones,  who,  on  the  28th  of  Septem 
1858,  after  the  time  of  redemption  had  expired,  receive 
Sheriff's  deed,  which  was  immediately  recorded,  and  sho 
thereafter,  H.  P.  Jones,  for  a  valuable  consideration,  sold 
lands  so  purchased  by  him  to  the  plaintiff  in  this  action, ' 
entered  into  possession  of  them,  and  so  continued  in  pos 
sion  to  the  commencement  of  this  action. 

Subsequently,  in  March,  1866,  the  respondent  Kelly broi 
an  action  in  the  Fifteenth  District  Court  for  the  City 
County  of  San  Francisco,  against  Wm.  Carey  Jones 
which,  on  the  twenty-fourth  of  that  month,  he  obtai 
judgment,  and  in  the  following  May  issued  execution  thei 
to  the  respondent  Morse,  Sheriff  of  the  County  of  Alam 
who  levied  upon  the  lands  in  controversy  in  this  action, 
advertised  the  same  to  be  sold,  and  was  about  to  sell 
undivided  one  quarter  of  the  same  as  the  property  of  A 
Carey  Jones  when  this  action  was  commenced  by  appellai 
quiet  his  title -and  to  restrain  the  sale.  The  respondent  E 
answered,  and  when  the  cause  came  to  trial,  the  appell 
after  it  had  been  admitted  by  respondent  that  Wm.  Ci 
Jones  was,  on  the  seventeenth  day  of  Xovember,  1- 
seized  in  fee  of  said  one  undivided  one  quarter  part  of 
land.  Introduced  in  evidence  the  aforesaid  decree  in  the 
of  Hawes  v.  Jones  and  Brown,  the  order  of  sale,  sale 
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<loed    by    the  Sheriff  to  H.  P.  Jones,  and  the  conveyance  to 

aj>j>ellant    by  the  latter,  and  rested     The  respondents  then 

iirtx-o<iticed  in  evidenoe,  under  the  objections  and  exceptions 

^^    ajppellant,  the  remainder  of  what  was  claimed  by  them  to 

be    tJio    judgment  roll  in  that  action,  which,  as  claimed  by 

resj>on<ients,  showed  that  an  unsuccessful  attempt  was  made 

to    sGjrvG    Win-   Carejr  Jones,  by  publication  of  the  summons, 

bnt    thia^t^     in   consequence  of  certain  alleged  defects,  was  a 

nullity,    and  that  the  decree  was  therefore  absolutely  void. 

Tlio    papers  thus   introduced  in  evidence  by  respondents, 

whicJi    ^were  additional  to  appellant's  said  evidence,  consisted 

of  tlxG    aJBS.davit  of  the  plaintiff,  in  that  action,  to  procure  an 

ordor     for    the   service  of  the  summons  therin  on  the  said 

"William    Carey  Jones,  by  the  publication  of  the  same;  the 

ordexr     of    the   Judge   of  said  Twelfth  Judicial  District,  by 

Tvhicli.   it  was  ordered  that  said  summons  be  published  in  the 

IMoxrning  Globe  newspaper  for  three  months;  the  affidavit  of 

H-      ISL ,     Dodge   that   said  publication   was  made  as  ordered; 

th©     a.ffi.<iavit   of  Pelix  McClosky  -that  he  served  said  sum- 

raons    personally  on  said  Jones  in  Washington  City,  D.  C-, 

on    -tlxe    a2th  day  of  March,  1857.     The  said  affidavit  of  the 

pla.ixi-ti:ff ,  and  said  order  for  the  publication  of  the  summons, 

Tvtieii.    offered  in  evidence,  were  6b3ected  to  by  appellant  as 

ixTrele^srant  and  incompetent,  because  they  constituted  no  part 

of    -tli«    j-udgment  roll  in  said  action  of  Hawes  v.  Jones  and 

Bronrrv,  and  to  their  admission  duly  excepted. 

Tlie   said  decree  in  the  said  last  named  case,  among  other 
-tbixL^Sy   contained  the  following,  to  wit: 

*^-Aj3.d  now  at  this  day,  to  wit:  the  seventeenth  day  of 
A.tagixst,  A.  D.  1857,  it  appearing  to  the  Court  that  the  sum- 
moxis  and  complaint  in  this  cause  have  been  duly  served  on 
-tlx©  defendants  according  to  law,  and  the  order  of  the  Judge 
of  this  Court,  that  the  time  for  answering  prescribed  by  law 
has  esxpired,  that  no  answer  has  been  put  in,  and  the  default 
of  tlie  defendants  ha^ng  been  duly  entered,  on  application 
ttf  tbe  plaintiff  foBr  judgment,'*  eta 
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The  trial  of  this  oanse  below  was  by  the  Court  withoii 
jury.  The  defendant  had  judgment,  and  plaintiff  appea 
therefrom  and  from  an  ordier  denying  his  niotion  for  a  i 
triaL 

Crane  S  Boyd,  for  Appellant 

The  judgment  in  favor  of  Horace  Hawes  and  against  \ 
liam  Carey  Jones  and  Charles  Brown,  entered  in  the  Dist 
Court  of  tlie  Twelfth  Judicial  District  for  the  Coimty  of 
Mateo,  on  the  17th  day  of  August,  1857,  finds  as  a  fact, 
recites  upon  its  face,  "  that  the  sumTuons  and  complain 
this  cause  have  been  duly  served  on  the  defendants  ace 
ing  to  law,  and  the  order  of  the  judge  of  this  Court"  ' 
judgment  cannot  be  attacked  collaterally,  but  the  jurii 
tion  of  the  Court  over  the  person  of  Jones  will  be  presm 
unless  there  is  evidence  to  the  contrary  on  the  face  of 
record,  (Crosswell  v.  Byrnes,  9  John.  286 ;  Chreen  v.  Oi 
ton,  16  John.  55;  Field  y.  Oibbs,  1  Pet.  C.  C.  153;  L 
V.  Wright  2  Vt.  263;  Nagle  v.  Macy,  9  Cal.  426;  h 
Administrator  v.  Scribner,  18  Cal.  449 ;  Dorente  v.  SuVi 
7  Cal.  279;  Cooh  r.  Darling,  18  Pick.  398;  Bhom  v. 
dick,  1  Hill,  130 ;  Whitwell  v.  Barbier,  7  Cal.,)  even  i 
default,  and  the  judgment  fails  to  show  service  of  pro 
(Foot  r.  Stevens,  17  Wend.  483 ;  HaH  v.  Seixas,  21  ^ 
40;  Cole  v.  HaU,  2  Hill,  625.) 

The  plaintiff  and  appellant  introduecd  the  judgi 
alone.  This  showed  jurisdiction  on  it  face.  The  deJ 
ants  and  respondents  were  then  permitted  to  introduc 
evidence  certain  documents,  claimed  by  them  to  be  a  j 
ment  roll,  for  the  purpose  of  attacking  the  judgment 
was  error.  The  judgment  roll,  where  there  is  a  dei 
consists  only  of  the  summons,  complaint,  proof  of  sei 
memorandum  of  default  on  complaint,  and  copy  of  : 
ment.  The  affidavit  and  order  of  publication  form  no 
of  the  judgment  roll.  The  order  is,  that  the  service  be  i 
by  publication.     Keither  the  affidavit  or  order  consi 
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any  part  of  the  service;  they  wre  merely  the  preliminary 
steps.  (Prac.  Act  Sees.  30,  31;  Vemam  v.  Eolbrooh,  6 
How.  Pr.  3.)  K  any  others  papers  appear  in  what  is  called  a 
judgment  roll,  they  are  superfluous,  and  must  be  disregarded. 
( Scheneciady  and  Saratoga  PUmk  Road  Co.  v.  Thatcher,  6 
How.  Pr.  226;  Cook  v.  DicTcerson,  1  Duer,  679.) 

If,  however,  it  is  considered  that  the  affidavit  and  order 
for  the  publication  of  the  sununons  properly  constitute  a 
pairt  of  the  judgment  roll  in  l3ie  case  of  Hawefi  v.  Jones  and 
Brown,  yet,  as  the  judgment  in  that  case  recites  the  fact  of 
duG  service  of  the  sunmions  upon  Jones,  the  Court,  when 
that  judgment  is  attacked  collaterally,  will,  for  the  purpose 
of  sustahiing  it,  presume  that  other  evidence  besides  that 
found  in  the  judgment  roll,  and  sufficient  in  its  character, 
was  furnished  as  to  the  fact  of  the  service  of  process.  {Clary 
V.  Booglcmd,  6  Cal,  685 ;  Alderson  v.  Bell,  9  Cal.  316  ;  Logan 
V  Htllegass,  16  Cal.  200;  Lick  v.  Stockdde,  18  Cal.  219; 
Bromley  v.  Smith,  2  Hill,  517 ;  State  of  Iowa  v.  Elgin,  11 
Iowa,  216.) 

Horace  Hawes,  Wilson  &  Criiffmden,  William  Bale,  James 
McM.  Shafter,  and  Edward  F.  Head,  also  for  Appellant.^ 

It  is  submitted,  first,  that  an  act  occuring  hi  judicial 
proceedings,  though  prescribed  by  statute,  may  be  irregular, 
and  yet  not  a  nullity;  second,  that  such  an  act  may  be  a 
nullity,  and  yet  the  nullity  of  the  act  may  not  affect  the 
validity  of  the  judgment. 

If  the  cause  be  pending  in  a  Court  of  general  jurisdiction, 
and  the  Court  either  expressly  or  by  implication  has  ad- 
judged the  act  valid  or  sufficient,  and  has  proceeded  to  rto- 
der  final  judgment,  the  validity  of  the  act  is  m>  longer  open 
to  question,  except  by  appeal,  and  the  judgment,  though 
erroneous,  is  not  a  nullity,  and  cannot  be  attacked  collate- 
rally. The  reason  is,  that  such  Court,  unlike  Courts  of 
special  and  limited  jurisdiction,  inherently  has  power,  and 
from  necessity  is  compelled  to  decide  upon  its  own  jurisdic- 
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Hotky  iniolTiding  the  Tegularity,  validity^  force,  and  effect 
every  step  in  the  cause.  ^  The  judgment  oondndes  all 
Tegularities  in  the  pieviotis  proceedings.'' 

[Moxi. —  Under  ttie  appropriate  lieadB  tke  anbjotned  antliorlttea  were  d 
In  anpport  of  the  foregoing  propoaitlona,  wliieli,  for  the  sake  of  brerity,  i 
beeanse  they  all  bear  with  .more  or  less  direetneaa  npon  tha  main  quit 
decided  by  this  Coort,  are  presented  together. —  Ebp.] 
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In  the  action  of  Hawes  v.  Jones  et  al.,  Jones  did  not 
appear ;  nor  was  he  personally  served  with  process  within  the 
territorial  jurisdiction  of  the  Court  which  rendered  the  pre- 
tended judgment  of  August  17th,  1857. 

The  Court  confessedly  having  failed  to  obtain  jurisdiction 
of  the  person  of  Wm.  Carey  Jones  in  either  of  these  two 
modes,  there  was  but  one  other  means  by  which  it  could  do 
so  —  that  was,  by  constructive  service  of  its  process  upon  him 
extra-territorially  made. 

In  determining  the  question  of  juriadiction  upon  sneh 
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oonstructive  aervioey  no  distinction  is  made  betwe» 
of  general  jurisdiction  on  the  one  hand^  and  Court^i^ 
ferior  or  limited  jurisdiction  on  the  other.    No  p: 
whatever  is  indulged  in  favor  of  the  jurisdicticm 
Court,  however  superior  its  grade,  where  the  all 
was  other  than  personal,  and  within  the  territorial 
tion  of  the  Court    (Oray  v.  Larrimore,  IT.  S.  Circir^ 
for  Cal. ;  People  v.  Evber,  20  CaL  81.) 

By  the  Court,  SAin>£B80K,  J.: 

Where  the  judgment  of  a  Court  of  superior  Jtl"^ 
is  offered  in  evidence,  during  the  progress  of  a  tr 
be  attacked  by  the  opposite  side  ytpon  the  groui 
Court  by  which  it  was  rendered  had  no  jurisdict:: 
of  the  subject  matter  or  of  the  person  ot  the  def 
both ;  for  any  judgment  of  any  Court  is  absolut 
it  appear  that  there  was  a  want  of  jurisdictio 
respect.     In  support  of  this  attack,  however,  n- 
circumstances  can  be  shown,  or  relied  upon,  whEr 
appear  upon  the  face  of  what,  under  the  law  as  it : 
date  of  the  judgment,  constituted  the  record,  or, 
nomenclature  of  our  code  of  procedure,  the  judg 
for  the  record  of  a  Court  of  superior  jurisdictic;^^^,^^^/^ 
absolute  verity,  and  cannot,  therefore,  be  coUateraDy^^ 
peached  from  without.     In  this  respect  the  rule  n^^y  i 
stated  too  broadly  in  McMwm  v.  Whelan,  27  Cal.  314.  ^. 
it  is  correctly  stated  in  the  subsequent  case  of  CorpeniC^t  '^ 
The  City  of  Oakland,  30  Cal.  446.     Our  language  in  the 
former  case  implies  that  a  want  of  jurisdiction  may  Y)^  ^i^s^r^ 
aliiunde;  but  no  such  question  was  involved  in  that  case  and 
what  was  said  upon  that  subject  must  be  considered  dictiwiv. 
Furthermore,  it  is  a  matter  of  no  consequence  "w^hether  the 
jurisdiction  of  the  Court  appears  aflSrmatively  upon  tbe  judg- 
ment roll  or  not,  for  if  it  does  not  it  will  be  conclusively  pre- 
sumed.   These  are  elementary  principles.    (Carperttier  v.  City 
of  Oakland,  30  Cal.  447 ;  Forbes  v.  Hyde,  31  CaL  84:2  ;  QoU  v. 


an.  1868.] 


Hahn  v.  Kelxy. 


408 


Opinion  of  the  Conrt —  Sandenon,  J. 


laven,  80  Conn.  198.)  So  the  only  qnestion  which  we  are 
ailed  upon  to  answer  ifi  —  Does  the  judgment  roll,  in  the 
ase  of  Horace  Hawes  v.  William  Carey  Jones,  show  upon  its 
ace  that  the  Court  from  which  it  comes  did  not  have  juria- 
liction  of  the  person  of  the  defendant  Jones  ? 

Preliminary  to^  this,  however,  there  is  still  another  quea- 
ion  about  which  there  is  some  controversy  between  counsel, 
IS  to  what  is  the  judgment  roll  in'that  case.  The  judgment 
«ras  by  default.  In  such  a  case  the  judgment  roll  consists  of 
he  summons,  the  affidavit  or  proof  of  service,  the  complaint 
mth  the  default  endorsed  thereon,  and  a  copy  of  the  judg- 
ment (Prac.  Act,  Sec.  203.)  What  is  meant  by  proof  o£ 
service  ? 

There  are  two  modes  of  obtaining  jurisdiction  over  the 
person  of  a  defendant:  Firsts  by  personal  service  of  the 
summons,  with  a  copy  of  the  complaint;  second,  by  con- 
structive service,  or  what  is  commonly  designated  publica- 
tion of  sunmions.    The  former  may  be  made  by  the  Sheriff  of 
:he  county  where  the  defendant  is  found,  or  by  his  deputy, 
>r  by  a  person  specially  appointed  by  him,  or  appointed 
>y  a  Judge  of  the  Court  in  which  the  action  is  brought, 
>r  by  any  white  male  citizen  of  the  United  States  over 
wenty-one  years  of  age,  who  is  competent  to  be  a  witness 
•n  the  trial  of  the  action.     The  latter  is  set  on  foot  by  an 
ffi davit  showing  the  existence  of  certain  facts  in  view  of 
7hieh  that  mode  of  service  is  allowed,  followed  by  an  order 
►f  the  Court,  or  a  Judge  thereof,  or  a  County  Judge,  direct- 
ng  publication  of  the  smnmons  to  be  made  in  some  news- 
paper (most  likely  to  give  the  defendant  notice)  for  a  cer- 
ain  length  of  time,  which  varies  according  to  circumstances, 
nd  if  the  residence  of  the  defendant  be  known,  also  direct- 
ng  a  copy  of  the  summons  and  complaint  to  be  forthwith 
leposited  in  the  Post  Office,  addressed  to  him  at  his  place  of 
esidence,  and  Js  terminated  by  publication  and  mailing,  if 
he  defendant's  place  of  residence  is  known,  or  by  personal 
ervice  out  of  the  State,  which  is  equivalent  to  publication 
nd  mailing.     Proof  of  the  former  mode  of  service  ia  the 
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affidavit  or  certificate  of  the  officer,  if  the  service  \m 
made  by  an  officer,  of  the  fact  and  the  time  and  pL 
service,  or  the  affidavit  of  a  citizen,  if  service  has  been 
by  a  citizen,  showing  that  he  is  competent  to  mal 
service,  and  that  he  in  fact  made  it  by  delivering  i 
defendant  personally  a  certified  copy  of  the  sommoi 
complaint,  stating  the  time  and  place.  Proof  of  the 
mode  is  the  affidavit  of  th^  printer,  or  his  foreman  or  { 
pal  clerk,  showing  that  publication  has  been  made^  % 
where  and  how  long,  and  an  affidavit  showing  a  dep 
the  Post  Office  if  sudi  deposit  was  made.  (SectioDs  i 
88,  84.) 

In  onr  judgment,  it  would  have  added  to  the  compk 
of  the  record  to  have  made  the  proof  of  service  by  pi 
tion  include  also  the  affidavit  of  the  party,  and  the  of 
the  Court  directing  publication  to  be  made,  for  in  pc 
law  they  constitute  a  part  of  the  mode;  but  the  Legb 
has  not  seen  proper  to  do  so,  and  we  can  no  more  i 
their  will  than  we  can  take  from  it. 

So,  for  the  purpose  of  determining  whether  a  vi 
jurisdiction  is  shown  by  the  record,  we  can  look  only 
summons,  the  affidavit  of  tbe  printer,  the  complaint 
the  default  indorsed  thereon,  and  the  judgment.  Ti 
davit  of  Hawes,  made  for  the  purpose  of  obtaining  an 
for  publication,  and  the  order  of  the  Court  directing 
cation,  for  all  the  purposes  of  the  question  before  ns 
be  disregarded,  or  in  other  words  presumed  to  have  h 
that  the  law  requires. 

We  are  aware  that  the  ca«ses  of  Braly  v.  Seaman,  3 
610,  and  Forbes  v.  Eyde,  31  CaL  842,  were  considered 
upon  the  theory  that  the  affidavit  of  the  plaintiff  or  o; 
one  else  in  his  behalf,  and  the  order  of  the  Court,  con^ 
a  part  of  the  record  or  judgment  roll,  and  could  th( 
be  consulted  on  a  question  of  jurisdiction  if  made. 
assuming  —  for  the  point  was  neither  made  nor  cons 
—  we  were  in  error.  In  both  cases  counsel  assnm© 
therefore  conceded,  that  they  were  a  part  of  the  jud 
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rolL  Where  counsel,  eminent  for  their  learning  and  ability^ 
thus  agree  as  to  a  matter  of  statute  regulation,  it  cannot  be 
expected  that  this  Court  will  look  criticallj  into  the  matter, 
and  in  view  of  its  manifold  labors  it  may  well  be  pardoned 
if  it  does  not  It  is  the  duty  of  counsel  to  make  points  and 
of  the  C6urt  to  decide  them.  Whether  the  point  now  deter^ 
mined  would  have  affected  the  result  in  either  of  those  cases, 
it  is  now  too  late  and  therefore  idle  to  inquire.  It  is  suffi- 
cient to  say  that  neither  of  them  is  authority  upon  the  quesr 
tion,  for  in  neither  was  the  point  made  or  considered. 

Before  inspecting  the  judgment  roll  in  Hawes  v.  Jones  it 
is  proper  to  consider  the  rule  by  which  such  inspection  is  to 
be  governed. 

In  this  connection  it  is  claimed  on  tHe  part  of  the  appel- 
lant, in  effect,  that  we  must  presume  a  legal  service  notwith- 
standing the  proof  fails  to  show  it  or  tends  to  show  the 
contrary,  or  in  other  words,  that  if  the  affidavit  of  Dodge, 
chief  clerk  of  the  Morning  or  Daily  Globe,  or  of  McOlosky, 
who  made  personal  service  at  the  CSty  of  Washington,  fails 
to  state  all  the  facts  which  the  statute  has  made  essential  to 
this  mode  of  service,  we  must  presume  that  some  other 
affidavit  was  actually  made,  in  view  of  which  the  Court  took 
jurisdiction,  which  was  sufficient,  and  which  for  some  reason 
aot  known  was  not  made  a  part  of  the  judgment  roll  by  the 
clerk.  Within  certain  limits  this  is  doubtless  true,  but  thus 
broadly  stated  does  it  not  go  too  far  and  invoke  presumption 
where  none  may  exist?  Is  it  according  absolute  verity  to 
the  record,  under  all  circumstances,  or  is  it  impeaching  the 
record  under  possible  circumstances,  upon  the  ground  that 
it  misrepresents  what  actually  took  place  f  Undoubtedly  if 
the  record  is  silent  as  to  what  was  done  in  respect  to  some' 
material  matter,  we  will  presume  that  what  ought  to  have 
been  done  was  done.  If  there  is  no  proof  of  what  was  done 
in  obtaining  service,  in  the  record,  we  will  presume  that 
legal  service  was  in  fact  made;  but  when  the  record  shows 
what  was  done  for  the  purpose  of  obtaining  service,  how  can 
we  presume   that   something  different  was  in  fact  done! 
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Would  not  that  be  to  join  ifisue  with  the  record  and  dis] 
what  it  Bays  —  which  we  have  agreed  cannot  be  donel  W 
the  record  speaks  at  all  it  must  be  understood  to  speak 
truth  as  to  the  particular  fact  of  which  it  speaks^  for  by 
law  of  its  creation  it  can  tell  no  lies,  neither  direct  nor 
cumstantiaL  This  is  so  not  only  when  the  record  speak 
favor  of  the  jurisdiction,  but  when  it  speaks  against  it 

Pushed  to  its  logical  results,  this  doctrine,  without  s 
qualification,  becomes  equivalent  to  a  rule  that  tLj  ji 
ment  of  a  Court  of  Superior  jurisdiction  cannot  be  atta< 
at  all  in  a  collateral  action,  notwithstanding  a  want  of  ji 
diction  may  appear  upon  the  face  of  the  record,  which  di 
materially  from  the  rule  as  stated  by  us  at  the  thred 
At  least  it  is  equivalent  to  saying  that  no  judgment  cai 
attacked  collaterally,  unless  die  record  shows  affinnati 
upon  its  face  that  this  or  that  was  not  done,  or  that  no 
vice  of  summons  was  had  upon  the  defendant  —  lang 
which,  we  venture  to  say,  has  never  yet  been  found  in 
record.  What  do  the  cases  mean  when  they  speak  < 
want  of  jurisdiction  appearing  upon  the  f  ac«  of  the  reo 
Do  they  mean  a  positive  and  direct  statement  to  the  c 
that  something  which  must  have  been  done,  in  order  to 
the  Court  jurisdiction,  was  not  done?  Or  do  they  i 
that  a  want  of  jurisdiction  appears  whenever  what  was 
is  stated,  and  which,  having  been  done,  was  not  sufficia 
law  to  give  the  Court  jurisdiction  t  If  the  former,  thej 
a  delusion,  and  the  respondents  and  others  in  like  cir 
stances,  may  well  characterize  them  as  cases  — 

^That  palter  with  aa  In  a  donble  aemie; 
That  keep  the  word  of  promise  to  our  ear» 
And  break  It  to  our  hope.*' 

For  we  venture  to  say  that  no  case  can  be  found,  Off 
arise  hereafter,  where  the  conditions  contemplated  by 
a  rule  will  be  found  to  exist  No  Court  has  ever  yet  a 
stultified  itself  as  to  render  a  judgment  against  a  defec 
and  at  the  same  time  deliberately  state  that  it  had 
acquired  jurisdiction  over  his  person. 
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Siij>j>os©  in  a  case  of  attempted  personal  service  the  officer 
jlioizld  return  that  he  had  served  the  summons  upon  A.  B., 
iiG  Qoxjt  of  the  defendant,  by  delivering  to  him  personally  a 
5op>j^  SLxxd  ,also  a  copy  of  the  complaint,  and  the  remainder  of 
he  ireGOT'il  is  silent  upon  the  question  of  service.  Could  we 
>rosujme  in  the  face  of  such  a  record  that  he  served  it  on  the 
[ef  erxdant  also  ?  Undoubtedly  not.  There  would  be  a  want 
f  jurisdiction  upon  the  face  of  the  record  within  the  rule  in 
Lan<i,  and  the  judgment  would  be  declared  a  nullity  when- 
ver  arxd  wherever  presented  in  support  of  a  legal  claim  or 
ight. 

'Wo  consider  the  true  rule  to  be  that  legal  presumptions 
to  no-t  come  to  the  aid  of  the  record  except  as  to  acts  or 
ax;ts  tOTiching  -which  the  record  is  silent.  Where  the  record 
s  silexit  as  to  what  was  done,  it  will  be  presumed  that  what 
mglit;  to  have  been  done  was  not  only  done,  but  rightly 
Lone  ;  l>nt  when  the  record  states  what  was  done,  it  will  not 
>e  presxLmed  that  something  different  was  done.  If  the 
recoTrd  merely  shows  that  the  summons  was  served  on  the 
son  of  the  defendant,  it  will  not  be  presumed  that  it  was 
served  on  the  defendant.  If  the  affidavit  of  the  printer 
sho^vs  that  the  summons  was  published  one  month,  it  will 
not    l>e    presumed  that  it  was  published  three. 

To    avoid  any  xnisapprehension,  we  deem  it  proper  to  add 

that,    so   far,  we  have  assumed,  for  the  purposes  of  the  argu- 

mexi-t,    tJnat  the  record,  aside  from  that  portion  of  it  which  is 

dLexxomlnated  the  proof  of  service,  is  silent  upon  the  question 

of    sex-vice.      But  it  may  happen  that  other  porSons  of  the 

reooT-dL   may  also  speak  upon  that  question.'    If  so,  what  they 

say     is    not   to    be  disregarded.     On  the  contrary,  in  deter- 

rnining  the  question  whether  a  wan^of  jurisdiction  is  appar- 

exit   ixpon  the  face  of  the  record,  we  must  look  to  the  whole 

of   it  and  report  the  responses  of  all  its  parts.    To  illustrate: 

S-ixppose  that  portion  of  the  judgment  roll  denominated  the 

^^  affidavit  or  proof  of  service  "  shows  that  personal  service 

v^as  made  upon  the  soxi  of  defendant,  and  the  remainder  of 

-ttk^   roU  saye  nothing  al>out  servioa    We  then  have  a  want 
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of  jurisdiction  appearing  upon  the  face  of  the  record, 
suppose  the  judgment  states  that  the  defendant  appeare 
that  personal  service  was  made  upon  him,  or  something 
that  is  equivalent,  as  it  frequently  does,  the  opposite  r 
follows,  for  the  record  cannot  lie,  and  it  appears  thai 
father  as  well  as  the  son  had  heen  served,  which  may 
have  been  the  case.  The  record  in  such  a  case  do« 
blow  hot  and  cold,  as  might* be  supposed;  on  the  cent 
both  acts  may  have  been  done.  On  presentation  ol 
return  of  service  upon  the  son,  the  Court  may  have  dec 
it  no  service,  and  service  upon  the  father  may  have 
subsequently  made,  and  the  wrong  return  may  have  f 
its  way  into  the  judgment  roll.  To  hold  thus  would  be 
eistent  with  the  record,  while  to  hold  otherwise  would 
contradict  the  judgment. 

So  in  the  case  of  a  service  by  publication  —  if  the  affi 
of  the  printer  states  that  the  summons  was  published 
month,  and  yet  the  Court  in  its  judgment  states  that  i1 
published  three,  or  that  service  has  been  had  upoi 
defendant,  it  will  be  presumed  that  other  proof  than 
contained  in  the  judgment  roll  was  made,  for  not  to  8G 
sume  would  be  to  deny  to  the  record  that  absolute  ^ 
which  must  be  accorded  to  it  Thus  limited  or  unden 
the  point  made  by  counsel  for  appellant  is  doubtless 
made. 

Still  lees  tenable,  however,  is  the  point  made  by 
respondents,  to  the  effect  that  where  it  appears  that  se 
was  obtained  by  publication,  nothing  will  be  presum( 
favor  of  the  jurisdiction  of  tie  Court,  but  the  party  re 
upon  the  judgment  must  show  affirmatively  that  the  ( 
had  jurisdiction,  or  in  i)ther  words,  that  he  must  sho 
affidavit  and  order  for  publication  and  an  affidavit  of  i 
cation,  in  all  respects  responsive  to  the  calls  of  the  stj 
In  holding  that  the  affidavit  and  order  for  publication 
Btitute  no  part  of  the  judgment  roll,  we  have  already 
tically  denied  this  doctrine  so  far  as  they  are  conoemed 
there  are  broader  grounds  or  more   fundamental  le 
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^    tho    i^d^e^^"*"*  ""'  ^^'^  ^-  P-^J-^-  «  part 

«^n  to  %T^'„*f ':"**?""  ^^"'•'y'  '*  "  °«=«««y  to  refer 
r^^J^  *  ,1  ^  ^^*^  «*  *^«  threshold  of  this  discusSr 
-xid    e«i>eoiany  the  grounds  upon  which  it  is  put     lUs  2 

•nd    of  the  reirularitt  «*  *i,  f.       °^  *^®  jansdiction 

««  «,.^^^-^^  -  J .    Ji^risfliction,  (as  is  sometimes  added  "» 

blt^lt^  a«eord,«g  to  the  course  of  the  common  law  " 
W  tfaatthey  are  not  in  favor  of  the  jurisdiction,  and  S,- 
nStZJ^  '  *^.^  ,P^^^''°gs  «f  inferior  Courts,  or  Cou^ 
Ignited  jurisdiction,  and  parties  who  claim  any  riSV  S 
b^«fit  yxider  tW  j^dgAents  must  show  their  furS^on 
affirx^atx^ely.  So  the  only  limitation  put  upon  the  nJe  is 
fo^aea  upon  a  distinction  between  CoJrts.  The  r^le  itLlf 
«   f  or^aed  upon  the  idea  that  the  peace  and  go^  ord^of 

^^iT^LT'^'^'Z  ^**  ","****""  ^°°^  "*^?«*^  anddetennined 
shall  be  regarded  as  detennined  for  all  time,  or  that  rights 
of  persoxL  and  property,  once  determined,  ought  not  to  be 
a^^  I>ut  xn  Deopardy.  A  cognate  principle  underlies  the 
ZJ^f^}^"^  finds  expression  in  the  constitutiom,!  provi- 

8XOIX     that    no  man's    life  or  liberty  shall  be  twice  put    in 

^^Z.  ^"^    ^i?^^   ^  certain  presumptions;  bit:  for 

other^  reasons  equally  salutary,  it  limits  this  indul^nce  to  a 

w^J'i"^  -?^*^1,  ^'^'^'  ""^''^  "^  denominated  superior,  or 
hJ^  «^d  Zr.^^  ^""^^^  ""^  ""  ""^^  ^^'"r^te  definition,  ^ay 
be    and    sometimes  are  denominated  Courts  of  record/or  of 

l^e2^,-^r  no/   /^  "°*  P'"°«  ^°  o^^^r  Courts  which  are 

^raJ^^HsSi^n/^Sl's  disc""  ''  r^^-  '"*  ^T"^  ^^ 
xSo^  considerations  ^/J^^/^^^^f'^^f  <»»  «^ntur^  founded 

to  all.      Courts  of  ^L^^^IT'  /f '^'  T^'^  are  obvioue 

«'«ord  are  presided  over  by  men  of  experi- 
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ence  and  learned  in  the  law,  assisted  by  counsel  al: 
experience  and  learning,  who,  in  the  discharge  of 
duties  to  their  clients,  necessarily  act  as  the  advisers  o 
Court  Their  proceedings  are  conducted  with  solei 
and  deliberation,  and  in  strict  conformity  with  establ 
modes,  with  which  long  experience  has  made  Court  an^ 
familiar,  and  above  all,  they  are  taken  down  and  nu 
matter  of  record  at  or  about  the  time  they  transpire, 
inferior  Courts^  as  a  general  rule,  none  of  these  tiling 
be  affirmed. 

Such  is  the  rule,  the  limitation,  and  the  reasons 
which  both  are  founded.  Is  there  anything,  in  the  ph 
phy  of  the  law  thus  stated,  which  requires  a  further  li 
tion  of  the  character  advocated  by  the  respondents,  foi 
merely  upon  a  difference  in  the  modes  by  which  su] 
Courts  may  be  authorized  to  acquire  jurisdiction  ovi 
person  of  a  defendant  ?  Is  there  any  reason  which  ju 
the  indulgence  of  legal  presumptions,  where  the  modt 
sued  is  actual  service,  which  does  not  apply  with  equal 
where  the  mode  adopted  is  constructive  service?  I 
Court,  for  any  reason,  less  competent  to  determine  a 
tion  of  constructive  service  than  of  actual  service?  ] 
mode  of  determining  the  former  less  solemn  and  delil 
than  the  mode  of  determining  the  latter?  Is  ths  detei 
tion  of  the  former  less  a  matter  of  record  than  the  de 
nation  of  the  latter?  Is  the  Court  less  worthy  of  trui 
confidence  in  the  one  case  than  in  the  other?  If  not, 
can  be  no  reason  for  a  distinction  which  is  founded 
mere  difference  in  the  mode  of  acquiring  jurisdicti 
transacting  business.  It  is  no  answer  to  say  that  the  i 
ant  is  subjected  to  a  great  hardship,  if  he  may  not  in 
and  contradict  the  record,  in  a  case  of  constructive  8( 
by  showing  that  the  mode  of  service  has  not  been  s 
observed.*  The  hardship  in  that  case  is  no  greatei 
where  the  statute  has  been  strictly  followed.  The  baJ 
if  any,  lies  in  the  fact  that  he  has  had  no  actual  notio 
tiie  argument  goes  to  the  wisdom  of  allowing  consti 
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service  at  all;  and  therefore,  if  it  proves  anything,  proves 
too  much. 

K  there  is  anything  in  the  rale  itself,  as  stated  in  the 
books,  which  gives  color  to  such,  a  distinction,  it  must  be 
found  in  the  phrase  which  is  sometimes  added  as  a  further 
description  of  the  class  of  Courts  to  which  the  indulgence  is 
extended,    Not  universally,  but  frequently  we  find  the  words 
"  superior  Courts,"  accompanied  by  the  phrase  "  proceeding 
according  to  the  course  of  the  common  law.*'     What  does 
this  phrase  mean  t    Does  it  operate  as  a  limitation  upon  the 
rulei    Does  it  mean  that  where  a  superior  Court  is  pro- 
ceeding according  to  the  rules  and  practice  of  the  common 
law,  its  jurisdiction  will  be  presumed;  hut  that  when  it  id 
proceeding  according  to  rules  and  practice  prescribed  by  a 
statute,  its  jurisdiction  will  not  be  presumed,  but  must  be 
shown?    Does  it  mean  that  the  same  Court  is  superior  or 
inferior  according  to  circumstances — that  it  is   superior 
when  it  works  according  to  common  law,  and  inferior  when 
it  works  according  to  statute  law ;  if  it  does,  what  is  the  rea- 
son upon  which  the  distinction  which  it  makes  is  founded  ? 
Unless  those  who  have  used  the  expression  can  give  us  a 
reason  for  the  distinction  which  it  seems  to  make,  which 
reason  is  satisfactory,  we  must  conclude  that  there  is  none, 
and  that  they   hdve  used  the  expression   without  license. 
We  have  been  unalle  to  find  any  reason  for  such  a  distinc- 
tion,  none  has   been  suggested,    and  every   reason  which 
occurs  to  us  points  the  other  way.    Some  words  are  used  to 
express  ideas,  and  others  to  ornament  them.     The  more  we 
turn  this  expression  over  and  examine  it  by  the  light  of 
reason,  for  the  purpose  of  determining  to  what  use  it  has 
been  put,  the  more  we  are  inclined  to  the  opinion  that  it  has 
been  used  merely  from  force  of  habit,  or  mainly  for  orna- 
mental purposes.    It  has  a  certain  rotundity  of  sound  which 
is  quite  pleasing  to  the  ear,  but  leaves  no  definite  impression 
upon  the  understanding.    It  is  simply  equivalent  to  a  know- 
ing look  or  a  solemn  shake  of  the  head,  and  doubtless  it  was 
first  used  in  that  sense.    When  first  employed  its  use  was 


412  Hahv  i;.  Ksi^t.  [Snp. 


Opinion  of  tli«  Gonrt-^  8anderaoB»  J. 


harmless,  for  there  was  then  no  mode  of  procedure  ex 
such  as  the  common  law  prescribal;  hut  its  contmued 
where  the  modes  of  the  common  law.  have  been  snperse 
is  mischievous.  Upon  an  examination  of  the  boob,  it 
be  foimd  that  our  most  accurate  writers  do  not  use 
expression  when  speaking  of  the  present  or  cognate  r 
The  only  distinction  whidi  they  make  is  represented  bj 
words  "  superior  "  and  "  inferior/'  "  limited "  and  " 
oral,"  and  such,  in  our  judgment,  is  the  only  distinc 
which  exists ;  and  there  is  no  satisfactory  reason  for  a  fui 
distinction  founded  upon  a  supposed  departure  from 
modes  in  vogue  at  common  law,  for  the  purpose  of  obtai 
jurisdiction.  There  is  no  force  in  the  su^estion  th 
Court  is  exercising  a  general  power  when  obtaining  juri 
tion  by  actual  service,  and  a  limited  or  special  power  i 
doing  BO  by  constructive  service.  The  distinction  is  w 
to  the  power,  for  the  power  is  the  same  in  both  cases, 
merely  as  to  the  mode  of  exercising  it 

The  doctrine  contended  for,  pushed  to  its  nltimate 
elusion,  would  abrogate  the  rule  in  this  State,  and  dwai 
our  Courts  to  the  grade  of  inferior  Courts  at  common 
The  jurisdiction  of  all  our  Courts  is  spepial  and  limite 
defined  by  the  Constitution,  and  they  do  yot  proceed  ac 
ing  to  the  course  of  the  common  law,  b€t  accordiog  t 
course  of  the  Practice  Act,  which  prescribes  in  almost  < 
particular  a  course  very  different  from  the  common  la^ 
some  of  its  paths  are  not  the  same,  but  like  those  a 
common  law,  they  are  the  exception  and  not  the  rule, 
all  our  Courts,  therefore,  inferior  in  the  sense  of  the  n 
question  ?  If  this  is  putting  it  too  broadly,  do  our  0 
when  they  undertake  to  foreclose  a  mechanic's  lien  i 
the  statute  which  regulates  that  matter,  and  which,  i 
purpose  and  method^  is  an  entire  stranger  to  the  ooi 
law,  become  inferior  Courts?  When  engaged  in  m 
partition  of  lands,  as  provided  in  the  Practice  Act,  dc 
become  inferior  Courts  so  far  as  the  proceedings  reh 
persons  not  personally  served)    Is  this  also  true  in  n 
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to  proceedingB  \mder  tlie  InBolvent  Law  t    Sometimes  in  tlie 
same  action  ttey  proceed  according  to  the  rules  of  the  com- 
mon law,  or  rules  which  are  like  those  of  the  common  law, 
and  also  according  to  the  rules  of  the  statute.     Are  they 
therefore  superior  Courts  as  to  one  question  and  inferior  as 
to  another,  in  the  same  action?     The  Federal  Courts  are 
peculiarly  special  and  limited  in  respect  to  their  jurisdiction. 
Are  they  therefore  all  inferior  within  the  meaning  of  this 
rule?    Can  nothing  be  presumed  in  favor  of  their  jurisdic- 
tion?    There  can  be  no  two  opinions  as  to  how  all  these 
questions' are  to  be  answered,    (Ex  parte  Tobias  Watkins,  8 
Peters,  193;  Coit  v.  Haven,  30  Conn.  196.) 

In  the  controversy  between  the  two  Houses  of  Parliament, 
as  to  the  terms  by  which  the  flight  of  James  II  should  be 
described  —  the  Commons  insisting  upon  the  expression  that 
"  he  had  abdicated  the  throne,^^  and  the  Lords  upon  the  sub- 
stitution of  the  word  "d^erted" — it  was  contended  by  the 
latter  that  the  word  "  abdicate "  was  unknown  to  the  com- 
mon law  of  England.  The  question  was  important,  for  if 
the  flight  of  the  E5ng  was  an  abdication,  the  Prince  and 
Princess  of  Orange  could  be  appointed  to  the  vacant  throne. 
If  a  desertion,  it  must  be  followed  by  the  appointment  of  a 
Eegent  to  govern  for  the  lineal  heir.  Lord  Holt,  then  a 
King's  Sergeant  and  a  member  of  the  Commons,  was  one 
of  the  Managers  intrusted  by  the  Commons  with  the  duty  of 
debating  the  question  in  open  conferences  with  the  Managers 
of  the  House  of  Lords.  In  reply  to  the  suggestion  that  the 
word  "  abdicate  '*  was  unknown  to  the  common  law,  he  said : 
"Then,  my  Lords,  your  objection  that  it  is  not  a  word 
known  to  the  common  law  of  England  surely  cannot  prevail, 
for  your  Lordships  very  well  know  we  have  very  few  words 
in  our  tongue  that  are  of  equal  antiquity  with  the  common 
law;  your  Lordships  know  the  language  of  England  is 
altered  greatly  in  the  succession  of  ages  and  the  intermixture 
of  nations;  and  if  we  were  obliged  to  make  use  only  of 
words  current  when  the  common  law  took  its  origin,  what 
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we  should  deliver  in  that  dialect  would  be  very  difficul 
be  understood." 

If  this  was  true  in  England  in  1689^  much  more  i 
true  in  America  two  centuries  later.  Judicial  systems 
modes  of  administering  justice,  like  everything  else, 
liable  to  change.  In  the  organization  of  Courts,  in  the 
tribution  of  powers  and  in  the  mode  of  exerdsing  them, 
States  of  the  American  Union  have  departed  widely  f 
the  course  which  from  the  outset  was  observed  in  Engli 
and  is  in  a  great  measure  still  preserved ;  yet  the  f undai 
tal  priciples  by  which  the  administration  of  justice  is 
emed  remain  unchanged,  or  changed  only  so  far  as  to  1 
pace  with  the  progress  of  the  human  understanding. 
view  of  these  changes,  words  and  modes  of  expression 
definite  and  apt  to  the  purpose  have  to  some  extent  ce 
to  be  so,  and  they  must  be  modified  or  added  to  for  the 
pose  of  applying,  in  an  intelligihle  manner,  familiar 
unchanging  principles  to  new  conditions.  Otherwise 
make  words  superior  to  sense,  and  follow  the  shadow  im 
of  the  substance,  forgetting  that  its  adaptability  to  new 
ditions  is  the  crowning  glory  of  the  common  law.  The 
of  the  words  "superior"  and  "inferior,"  or  "limited" 
"  general,"  and  "  proceeding  according  to  the  course  oi 
common  law,"  in  die  statement  of  the  rule  in  question, 
ever  apt  they  may  have  once  been,  are  less  so  at  this 
and  place,  and  their  duties,  in  view  of  our  system  and  i 
of  procedure,  would  be  better  performed  by  the  t 
"Courts  of  Record"  and  "Courts  and  tribunals  nc 
record."  If  anything  further  is  added,  the  phrase  * 
ceeding  according  to  the  course  of  the  statute  which 
lates  proceedings  in  civil  cases  "  should  be  employed  in 
of  the  phrase  under  consideration,  for  the  statute  has  si 
seded  the  common  law,  without  however  abrogating  the 
in  hand,  the  conditions  being  changed,  but  not  the  prini 
Our  District  Courts,  County  Courts  and  Probate  Courti 
latter  having  been  put  in  this  respect  upon  the  level  of 
rior  Courts  at  common  law  by  express  statutory  provi 
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(Statutes  1858,  p.  95,  1863,  p.  339,  Sec  46,)  are  auperior 
Courts  in  the  sense  of  this  rule,  while  Courts  held  by  Jus- 
tices of  the  Peace,  Boards  of  Supervisors,  and  other  Boards 
exercising  judicial  functions  of  a  limited  and  special  charao- 
ter,  are  inferior.  Superior  Courts  at  common  law,  in  the 
sense  of  this  rule,  were  those  which  sat  in  Westminster 
Eall  —  the  King's  Bench,  the  Common  Pleas  and  Exche- 
quer —  the  former,  as  originally  instituted,  having  jurisdio- 
tion  in  criminal  cases,  the  second  in  civil  actions,  and  the 
latter  in  matters  of  revenue.  In  a  certain  sense,  their  jurisr 
diction  was  limited  and  special,  but  in  the  sense  of  this  rule 
it  was  general  —  that  is  to  say,  general  within  their  sphere  of 
action.  So  with  our  Courts  of  record.  Each  is  confined  to 
its  limits  as  fixed  by  the  Constitution,  and  in  that  sense  is 
limited  as  to  its  jurisdiction,  but  in  the  sense  of  this  rule 
it  has  general  jurisdiction  of  the  particular  department  of  the 
law  allotted  U>  it. 

The  case  of  Colt  v.  Haven,  supra,  ia  directly  in  point  The 
service  was  constructive  as  appeared  from  the  return  of  the 
officer — the  writ  having  been  left  at  the  house  of  defendant. 
The  language  of  the  judgment  was :  ^^  This  action  came  to 
the  present  term  of  this  Court."  In  opposition  to  the  record, 
the  parties  against  whom  it  was  presented,  for  the  purpose  of 
showing  that  the  judgment  was  void,  offered  to  prove,  by 
the  defendant  in  the  judgment  and  others,  that  at  the  time 
when  the  copy  of  the  writ  was  left  in  service  by  the  oflScer 
as  claimed,  at  his  usual  place  of  abode,  he  was  not  an  inhab- 
itant of  the  town,  or  any  other  place  in  the  State,  and  that 
the  writ  never  was,  in  any  way,  served  upon  him,  and  that 
at  the  time  it  was  claimed  to  have  been  served  he  was  resid- 
ing out  of  the  State.  This  testimony  was  rejected.  On 
appeal,  after  stating  the  general  rule  upon  the  subject,  the 
Court  said:  "But  the  counsel  for  the  defendant  urge  the 
extreme  hardship  to  which  a  party  may  be  subjected,  if  he 
may  not  deny  and  disprove  the  service  of  the  writ,  when  he 
can  clearly  show  that  in  fact  no  service  was  ever  made  on 
him,  and  that  he  never  had  notice  of  the  suit  in  any  form. 
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and  neyer  heard  of  the  judgment  against  him  until  it  i 

made  the  ground  of  an  action:     Thej  say  with  great  emp 

sis,  and  the  argument  is  certainly  a  forcible  one,  can  ?» 

that  a  Cleric  of  the  Conrt  may  fabricate  a  record,  or  an  offi 

make  a  false  return  of  service,  and  yet  there  be  no  esa 

for  one  who  is  thns  by  a  judgment  in  the  suit  made  hea\ 

indebted  or  fonnd  guilty  of  a  wrong,  when  in  fact  he 

perfectly  innocent  or  never  owed  the  debt,  and  could  si 

it  clearly  if  he  had  a  chance?    Will  a  Court,  tiiej  a 

because  it  has  a  general  jurisdiction,  protect  and  give  ei 

to  such  a  fraud)    It  will  not  be  claimed,  and  has  not  b 

on  the  argument,  but  that  when  a  Court  has  jurisdiction 

record  speaks  absolute  verify,  because  it  is  the  record  of 

Court's  doings ;  and  b^g  a  Court  of  final  jurisdiction,  tb 

must  be  an  end  to  the  matter  in  dispute^  if  it  be  possible 

reach  that  end  at  alL     And  it  is  so  necessary  that  confide 

should  be  reposed  in  Courtte  of  a  high  character,  as  wel 

in  the  records  of  such  Courts,  that  on  the  whole,  and  b  t 

of  all  the  considerations  affecting  the  subject,  it  is  the  o 

safe  rule  to  give  the  decisions  of  Courts  of  general  juris 

tion  full  effect  so  long  as  they  remain  in  force,  rather  t 

to  leave  them  open  to  be  attacked  in  every  way  and  on 

occasions.     Being  domestic  judgments,  they  can,  if  err( 

ous,  be  reviewed  by  proceedings  instituted  directly  for 

purpose,  and  reversed  on  error,  or  by  a  new  trial;  an( 

the  danger  is  imminent  and  special,  relief  can  be  temp 

rily,  if  not  finally  obtained  by  application  to  a  Court 

equity.    ♦    ♦    ♦    Any  other  rule  with  regard  to  judgm( 

of  such  Courts  would  be  attended  with  very  great  emban 

ments,  and  would  be  very  dangerous  in  its  general  op 

tion.     The  general  good  clearly  requires,  and  has  therei 

established  the  rule,  that  domestic  judgments  of  Courts 

gtoeral  jurisdiction  cannot  be  attacked  collaterally. 

"  The  reason  why  this  rule  is  not  extended  to  the  jr 
ments  of  all  Courts  is,  as  we  have  before  suggested,  that 
law  conclusively  presumes  the  jurisdictional  facts  in  the  ( 
of  a  judgment  of  a  Court  of  general  jurisdiction,  so  lon{ 
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he  record  Bho^rs  nothing  to  the  contrary,  but  does  not  make 
my  such  pres\imption  in  favor  of  the  judgments  of  Courts  of 
Smited  jurisdiction.     The  jurisdiction  of  such  Courts  not 
>eing  presumed,  mnst  depend  upon  actual  facts,  which  of 
;ourse  are  open  to  dispute  and  not  concluded  by  the  record* 
For  if  the  jurisdictional  facts  did  not  exist  the  Court  really 
lad  no  jurisdiction,  and  its  record  is  not,  in  the  eyes  of  the 
aw,  an  absolute  verity,  but  a  mere  unauthorized  narrative." 
[30  Conn.  199.) 

In  discussing  this  point  so  far,  we  have  assumed,  as  coun- 
sel for  the  respondents  seem  to  have  done,  that  constructive 
service  is  unknown  to  the  common  law.  Ihe  precise  mode 
provided  by  our  statute  may  be,  but  it  will  certainly  not  be 
daimed  that  there  can  be  any  distinction  founded  upon  a 
mere  difference  in  the  mode  by  which  constructive  service 
Ls  obtained.  The  only  rational  or  plausible  ground  for  any 
listinction  lies  between  actual  and  constructive  notice  and 
10  notice.  If  there  is  any  hardship  in  the  rule,  as  defined  by 
IS,  or  any  necessity  for  the  distinction  asserted  by  respond- 
aits,  it  grows  out  of  a  want  of  notice,  for  beyond  or  within 
I  want  of  notice  neither  the  charge  of  hardship  not  the  call 
>f  necessity  can  find  a  point  upon  which  to  rest  The  idea, 
then,  that  a  Court  which  undertakes  to  obtain  jurisdiction 
>f  the  person  of  a  defendant  by  constructive  service  of  its 
process  is  proceeding  contrary  to  the  principles  upon  which 
he  course  of  the  common  law  Is  based,  is  founded  in  a  mis- 
ake,  for  constructive  service  is  not,  as  the  argument  of 
^unsel  for  respondents  presupposes,  i  stranger  to  the  course 
►f  the  common  law.  In  cases  similar  to  those  in  which  we 
'esort  to  service  by  publication,  there  has  always  been  some 
node  by  which  jurisdiction  has  been  obtained  at  common 
aw,  amounting  or  equivalent  to  constructive  service.  In 
he  Courts  of  common  law,  '*if  the  Sheriff  cannot  find  the 
iefendant  upon  the  first  writ  of  capias,  and  return  a  non  ed 
\nventu8,  there  issues  out  an  alias  writ,  and  after  that  a 
olvries.    ♦    «    ♦    And  if  a  non  est  inventus  is  returned  upon  m 
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all  of  them,  then  a  writ  of  exigent  or  exiffi  facias  may  be 
out,  whidi  requires  the  Sheriff  to  cause  the  defendant 
prodaimed,  required,  or  exacted,  in  five  County  C 
flucoeeeiyely,  to  render  himself,  and  if  he  does,  then  to 
him  as  in  a  capias;  but  if  he  does  not  appear,  and  is  reU 
quinto  exactus,  he  shall  then  be  outlawed  hj  the  Corone 
the  county/*    (BL  Com.,  Book  HI,  p.  288.) 

So  in  chancery:  ''  If  the  Sheriff  returns  that  the  de 
ant  is  non  est  inventus,  then  an  attachment  with  prodam 
issues  which,  besides  the  ordinary  form  of  attach] 
directs  the  Sheriff  that  he  caiuBe  public  proclamation 
made  throughout  the  county  to  summon  the  defen 
upon  his  allegiance,  personally  to  appear  and  to  answei 
this  be  also  returned  with  a  non  est  invenius  and  he 
stands  out  in  contempt,  a  conunission  of  rebellion  is  awi 
against  him  for  not  obeying  the  King's  proclamation  ac 
ing  to  his  allegiance,  and  four  Commissioners  therein  ns 
or  any  of  them,  are  ordered  to  attach  him  wheresoev 
may  be  found  in  Great  Britain,  as  a  rebel  and  contemi 
the  King's  laws  and  government,  by  refusing  to  atten 
sovereign  when  thereunto  required.  ♦  ♦  ♦  If  upo 
commission  of  rebellion  a  non  est  invenbvs  is  retame< 
Court  then  sends  a  Sergeant  at  Arms  in  quest  of  him,  s 
he  eludes  the  search  of  the  Sergeant  also,  then  a  seqn 
tion  issues  to  seize  all  his  personal  estate,  and  the  pro! 
his  real,  and  to  detain  them  subject  to  the  order  o 
Court  ♦  ♦  ♦  After  an  order  for  a  sequestration 
the  plaintiff's  bill  is  to  be  taken  pro  confesso  and  a  dec 
be  made  accordingly."    (Bl.  Com.,  Book  IIIj  p.  444.) 

These  modes  of  proceeding  have  been  improved  in 
land  as  well  as  in  the  United  States.  "  The  statute  (5 
II,  c.  25,)  provides  that  where  the  defendant  cannot  be : 
to  be  served  with  process  of  subpoena  and  absconds  i 
believed)  to  avoid  being  served  therewith,  a  day  shi 
appointed  him  to  appear  to  the  bill  of  the  plaintiff,  wh 
to  be  inserted  in  the  London  Oazetie,  read  in  the  j 
church  where  the  defendant  last  lived,  and  fixed  up  i 
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loyal  Exchan^*,  and.  if  the  defendant  doth  not  appear  upon 
lat  day,  the  biW  shall  .be  taken  pro  confesso/'  (Bl.  Com., 
look  in,  p.  445.> 
So  whatever  meaning  may  be  attached  to  the  phraso 
proceeding  according  to  the  course  of  the  common  law," 
s  used  in  the  books^  it  cannot  be  understood  to  mean  per- 
mal  or  actual  service  of  process  only. 

The  aflSdavit  of  Dodge,  under  the  rule  in  Steinhach  v.  Leese, 
7  Cal.  298;  fails  to  state  that  he  is  the  printer,  foreman  or 
dief  clerk  of  the  Morning  or  Daily  Olohe,  As  to  whether 
e  w^  either,  the  record  is  therefore  silent,  and  in  conform- 
y  with  the  rule  already  stated  —  if  the  remainder  of  the 
Bcord  was  also  silent  upon  that  subject  —  we  would  be  bound 

>  presume  that  he  was  one  or  the  other,  or  that  legal  proof 

>  that  effect  was  actually  made.  The  fact  that  publication 
p»s  made  in  that  paper  is  one  thing,  and  the  relation  of 
)odge  to  the  paper  quite  another.  There  is  nothing  in  the 
batute  which  requires  that  the  latter  should  have  been 
roved  by  Dodge  himself.  It  could  have  been  proved  by 
ny  other  competent  witness  to  whom  the  relation  w?as 
nown.  But  if  otherwise,  the  result  would  be  the  same; 
or  in.either  event  it  must  be  presumed  that  the  Court  did 
ts  duty  in  the  premises  and  required  proof  of  his  relation 
)  the  paper.  Upon  the  presentation  of  Dodge's  affidavit 
le  Court  was  boimd  to  say:  "  It  does  not  appear  from  this 
05davit  that  the  person  by  whom  it  is  made  is  the  proper 
erson  to  make  it;  proof  that  he  is  must  therefore  be  made 
jfore  judgment  can  be  rendered,"  and  it  must  be  presumed 
lat  it  is  so  declared,  and  that  the  absent  proof  was  supplied, 
ther  by  Dodge  himself  or  some  other  competent  witness 
\  whom  the  fact  was  known. 

But  the  remainder  of  the  judgment  roll  in  the  case  now 
ader  consideration  is  not  silent  upon  the  subject.  ^  The 
idgment  itself  states  that  service  has  been  made  "  accord- 
ig  to  law  and  the  order  of  the  Judge  of  this  Court"  In 
lew  of  this  direct  statement  as  to  a  matter  which  the  Court 
as  as  competent  to  determine  as  any  other  matter  involved 
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in  the  case,  we  wotild  be  bound  to  presumey  as  i 
shovm,  'tbat  proof  of  publication  by  .the  proper  pen 
in  fact  made,  notwithstanding  that  part  of  the  roll  c 
nated  "  proof  of  service  "  showed  a  state  of  facts  from 
a  want  of  jurisdiction  would  be  apparent. 

There  being  no  distinction  in  the  respect  under  ooi 
tion,  between  cases  of  actual  and  constructive  sarvice,  t 
of  Alderson  v.  Belh  9  Oal.  815,  is  directly  in  point  Tl 
an  action  of  ejectment  The  plaintiff  was  the  purch 
the  premises  at  a  Sheriff's  sale,  under  a  decree  in 
closure  case.  He  offered  in  evidence  the  judgment  rol 
foreclosure  case.  The  defendant  demurred  to  the  e 
upon  the  ground  that  a  want  of  jurisdiction  was  a] 
upon  the  face  of  the  judgment  rolL  The  only  proof 
.  vice  was  what  purported  to  be  the  written'  admissions 
defendants,  stating  time,  but  not  place,  unaccompai 
any  proof  of  the  genuineness  of  the  signatures.  The 
recited  that  the  defendants  had  been  r^ularly  serve 
process,  or  had  waived  service  by  their  admisaon 
Court  (Mr.  Justice  Field)  said:  "It  is  well  settl( 
Courts  wiU  take  judicial  notice  of  the  signatures  c 
officers  as  such;  but  there  is  no  rule  which  extenc 
notice  to  the  signature  of  the  parties  to  a  cause, 
therefore,  the  proof ,  of  service  of  process  consists 
written  admissions  of  the  defendants,  such  admission 
available  in  the  action,  should  be  accompanied  witi 
evidence  of  the  genuineness  of  the  signatures  of  the  ; 
In  the  absence  of  such  evidence  the  Court  cannot 
them. 

"  In  the  foreclosure  case,  it  is  to  be  presumed  tii 
evidence  was  furnished  to  the  Court  before  the  ju 
was  rendered.  The  decree  recites  that  the  defendai 
been  regularly  served  with  process,  or  had  waived 
by  their  acknowledgment.  This  is  suflScient  eviden 
the  requisite  proof  was  produced  to  establish  the  g 
ness  of  the  signatures  of  the  defendants  to  their  adu 
Even  if  there  were  no  such  recitals  in  the  decree,  an^ 
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was  an.  entiTe  a1:)9eixce  of  evidence  in  the  reoord  on  the  point, 
still  the  presumption,  ^ould  be  in  favor  of  the  jurisdiction  of 
the  Court  and  the  regularity  of  its  proceedings,  and  ior  the 
want  of  such  evidence  the  decree  cannot  be  impeached  in  this 
collateral  action."     (9  Cal.  321.) 

So  in  the  case  at.  bar.  The  Court  could  not  notice  the 
affidavit  of  Dodge,  in  the  absence  of  evidence  that  he  was 
either  the  printer  of  the  Olohe,  or  foreman,  or  chief  derk, 
and  it  is  to  be  presumed  that  such  evidence  was  furnished  to 
the  Court  before  the  judgment  was  rendered;  and  such 
would  be  the  presumption  if  the  record  was  silent.  To  the  like 
effect  is  the  case  of  Kipp  v.  FvUerton,  4  Min.  473. 

Under  the  view  taken,  it  is  unnecessary  to  notice  the 
affidavit  of  'McClosky  as  to  personal  service  at  Washington. 
The  point  in  regard  to  it,  however,  is  the  same  as  the  one 
just  considered,  and  admits  of  the  same  answer. 

Judgment  reversed  and  new  trial  ordered. 


Sawteb,  J.,  concurring  specially: 

T  concur  in  the  judgment,  and  in  the  reasoning  of  my 
brother,  Saitdbrson,  upon  which  it  is  sustained.  I  will  add  a 
word  re^>ecting  the  record,  and  for  the  purpose  of  alluding 
to  Forbes  v.  Hyde,  31  Cal.  342.  While  the  points  discussed 
and  decided  in  that  case  are  correctly  determined,  I  am 
satisfied  that  the  opinion  stops  short  of  the  entire  truth  in 
regard  to  judgments  of  the  kind  there  iv  question.  In  that 
case,  and  in  Braly  v.  Seaman,  30  Cal.  610,  the  parties,  rely-, 
ing  on  the  judgment,  introduced  in  evidence  as  a  part  of  the 
record  and  of  their  case,  the  order  for  publication  of  sum- 
mons, and  affidavits  upon  which  they  were  based,  and  ihey 
were  treated  as  parts  of  the  record  without  discussion.  And 
in  Forbes  v.  Hyde,  the  order  for  publication,  and  the  judg 
ment  itself,  recited  the  affidavits  as  the  basis  upon  which 
they  rested,  thus  showing  by  direct  reference,  that  the  juris- 
diction of  the  Court,  if  any  attached,  depended  upon  those 
affidavits,  and  the  publication  in  pursuance  thereof,  and  on 
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that  there  were  no  other  affidavits 
davits  and  order  as  parts  of  the  r< 
affirmatively  appeared,  and  as  tlie 
effect  a  service,  the  want  of  jurisdic 
In  the  present  case  the  question  i 
first  time,  as  to  what  constitutes  the  - 
ing  of  the  mle,  arid  what  facts  appea 
dose  a  want  of  jurisdiction.  These 
rately  argued,  and  numerous  author: 
question  cited.  At  common  law  ''  a  n 
parchment  upon  which  the  proceedings 
Court  are  entered  or  drawn  up  by  its 
then  deposited  in  its  treasury  in  perpe 
(3  Steph.  Com.  583;  8  Bl.  Com.  24 
Tit.  "Record.'*)  "A  Court  of  recoi 
acts  and  judicial  proceedings  are  enroUe 
perpetual  memorial  and  testimony,  whic 
records  of  the  Court,  and  are  of  such  hif 
authority  that  their  truth  is  not  to  be 
(3  Steph.  Com.  688;  3  Bl.  Com.  24;  2  I 
"  Eecord.")  In  Courts  not  of  record  i 
not  enrolled.  (lb.)  The  privilege  of  ha 
memorials  constitutes  the  great  leadi: 
English  and  American  law  between  Cou 
Courts  not  of  record,  or,  as  they  are  freq 
superior  and  inferior  Courts.  (lb.)  "  In 
paper  has  imiversally  supplied  the  place  of 
material  of  the  record,  and  the  roll  fo 
account,  fallen  into  disuse;  but  in  other  r( 
of  the  English  records  have,  with  some  mi 
generally  adopted."  (Burr.  Law  Die,  Tit ' 
whether  in  parchment  or  in  paper,  in  the  roi 
wise,  this  judgment  roll  is  what  is  known 
record  —  the  technical  record — and  is  wh 
Courts  and  law  writers,  when  they  speak  of  i 
rior  Courts,  or  Courts  of  record.  This  tedmic 
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only  Btrict  and  proper  proof  of  the  proceedings  of  the  Courts 
in  which  they  are  preserved,  and  are  regarded  in  law  as 
proof  of  fio  absolute  a  nature  as  to  admit  of  no  contradic- 
tion. In  the  language  of  Lord  Coke,  **  they  import  in  them- 
selves such  incontrollable  credit  and  verity,  as  they  admit 
no  averment,  plea  or  proof  to  the  contrary."  (Coke's  Litt. 
260  a;  8  Steph.  Com.  683;  3  BI.  Com.  24;  2  Burr.  Law 
Dia,  Tit.  "Record.")  As  to  the  history  and  character  of 
the  record,  etc.,  see,  also,  Burr.  Pr.  16,  17,  247 ;  Steph.  PL 
25,  27,  81,  111.  So  inviolable  is  the  rule  regarded,  that, 
on  the  issue  of  tmZ  tiel  record,  when  a  record  of  a  judg- 
ment corresponding  with  the  plea  was  produced,  it  was  held 
to  be  inadmissible  to  rebut  this  proof  by  showing  a  rule  of 
the  same  Court  entered  in  the  minutes  at  a  subsequent  term 
setting  aside  the  judgment  for  irregularity."  (CrossweU  v. 
Byrnes,  9  John.  290.)  The  Court  say :  "  There  is  no  doubt 
of  the  competent  power  in  the  Court  to  make  such  a  rule; 
but  the  question  is,  whether  the  entry  of  such  a  rule  upon 
the  minutes  is  to  be  received  as  evidence  against  the  record. 
It  appears  to  be  contrary  to  all  well  settled  technical  rules 
upon  the  subject  to  give  the  entry  that  effect.  A  record 
imports  verity,  and  can  only  be  tried  by  itself.  The  vacacwr 
ought  to  be  enrolled,  or  entered  of  record  as  much  as  the 
rule  for  judgment.  The  Court  could  not  receive  the  entry 
on  the  minutes  of  a  rule  for  judgment  as  evidence  to  sup- 
port a  plea  of  a  former  recovery,  and  why  should  an  entry 
vacating  a  judgment  be  received  to  contradict  the  enrollment 
of  the  judgment?  The  maxim  in  this,  as  well  as  in  other 
cases,  is,  that  nihil  tarn  natnrale,  quam  quidlibet  dissolvi  eo 
modo,  quo  ligatur.  (1  Jenk.  Cent.  120.)  To  give  an  entry 
on  the  mintites  that  authority  would  destroy  the  certainty, 
order  and  solemnity  of  enrollments;  and  it  has  been  fre- 
quently held  that  the  Courts  cannot  regard  any  proceeding 
as  a  matter  of  record  until  it  is  enrolled."  (1  Salk.  329 ;  1 
Ld.  Eaym.  243;  Jenks.  Cent.  26;  Crosswell  v.  Byrnes,  9 
John.  289,  290 ;  see,  also,  McKmgU  v.  Dunlop,  4  Barb.  39, 
40;  Moor  v.  Risdell,  1  Ld.  Eaym.  243.)    Thus  the  order  va- 
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eating  a  judgment,  although  eaitered  ii 
Court)  until  enrolled,  could  not  be  givei 
tlie  judgment,  for,  until  enrolled^  it  ca. 
the  record  —  the  technical  record^  wJiic 
verity.  And  this,  as  befoie  remarked,  i 
Courts  refer  to,  when  they  speak  of  matt 
the  record  €£  Courts  of  reoord.  When  a 
up  the  record  occurs,  the  Court  of  which  i 
at  the  proper  time,  and  in  the  proper  moc 
to  make  it  speak  the  truth.  (8  BL  Com,  2 
683.)  But  till  amended,  when  brought  col 
tion,  it  cannot  be  impeached,  even  by  the  i 
of  the  Court,  by  the  aid  of  which  the  recorc 
amended  by  the  proper  Court.  In  a  genera 
files  and  minutes  of  the  Court  are  often  spoke 
times,  as  the  records  of  Courts,  and  this  use  oi 
to  lead  to  a  confusion  of  ideas. 

In  examining  questions  of  the  kind  now  nz 
tion,  it  must  always  be  borne  in  mind,  that 
record,  technically  so  called,  that  imports  al 
and  is  to  be  tried  by  itself  —  teste  meipso  (sa 
Story,  30  Cal.  257) —  whenever  its  existence  i 
question ;  that  is  to  say,  its  existence  and  purpor 
termined  by  a  bare  inspection  of  the  document 
reoord.  But  in  those  Courts  and  tribunals  where 
ings  are  not  enrolled  or  recorded,  as  well  the  e 
their  proceedings,  as  the  truth  of  the  matters  tl 
tained,  shall,  if  disputed,  be  tried  and  determineJ 
(8  Bl.  Com.  25.) 

Records  were  formerly  made  up  in  the  presence  of 
as  the  case  progressed,  but  were  subsequently  prej 
of  Court  after  the  case  was  closed,  either  by  the  Gei 
attorneys.  (1  Burr.  Pr.  247.)  They  consisted  of  the 
memorandum,  pleadings,  imparlance  or  continuance,, 
Burr.  Pr.  247.)  Examples  of  judgment  records  or  rail 
the  former  system,  will  be  found  in  3  Burrill's  Ap.,  ] 
0t  seq.,  and  in  a  criminal  case  in  4  BL  Com.  Ap.  Tbe 
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ment  record  Taaa  recently  been  somewhat  modified  by  statu- 
tory proviBions  in  some,  if  not  all,  the  States;  but  they  all, 
where  a  judgment  roll  is  made  up,  contain  the  substance  of 
the  former  rolls.  Section  two  hundred  three  of  the  Practice 
Act  expressly  provides  for  a  judgment  roll,  and  prescribes 
what  it  shall  contain.  It  omits  the  formal  parts — ^the  placita, 
memorandum,  continuances  and  connecting  links — some  of 
which  have  been  rendered  imnecessary  by  changes  in  our  pro- 
ceedings, but  contains  all  the  essentials  of  the  common  law 
record.  In  the  case  of  a  default,  it  consists  of  the  summons  with 
the  affidavit  or  proof  of  service,  complaint  with  memorandum 
indorsed  upon  the  complaint  that  the  default  of  the  defend- 
ant in  not  answering  was  entered,  and  a  copy  of  the  judg- 
ment This  is  the  technical  record,  which  imports  absolute 
verity  and  cannot  be  impeached  collaterally,  even  by  the  files 
and  ciinutes  of  the  Court  itself  not  forming  a  part  of  the 
record.  This  is  the  record  which  must  show  affirmatively  a 
want  of  jurisdiction,  in  order  to  render  the  judgment  void. 
Section  thirty-three  of  the  Practice  Act  declares  what  shall 
constitute  proof  of  service,  and  this  does  not  include  either 
the  affidavit  or  order  for  publication.  They,  therefore,  do 
not  constitute  a  part  of  the  record,  and  the  verity  of  the 
record  cannot  be  impeached  by  them.  The  cases  of  a  similar 
character  hitherto  decided  by  this  Court  were  tried,  argued 
on  both  sides,  and  decided  on  the  assumption  that  the  affida- 
vits and  order  of  publication  constituted  a  part  of  the  record. 
In  this  respect  there  was  error.  In  this  case  there  were  two 
facts  required  to  be  made  to  appear  to  the  Court  below. 
One  is  the  fact  of  publication  of  summons,  and  the  other  is 
that  the  party  making  the  affidavit  of  publication  was  the 
printer,  his  foreman  or  principal  clerk.  The  fact  of  publica- 
tion could  be  proved  by  no  other  party  under  the  statute. 
(Sec.  33.)  But  there  is  nothing  requiring  the  fact  that  the 
party  making  the  affidavit  is  the  printer,  foreman  or  prin- 
cipal clerk,  to  be  proved  by  him,  also,  or  that  this  proof  shall 
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be  in  writing.  I  can  see  no  reaaon  ^ 
be  proved  by  oral  testimony  in  Oourt 
recognized  by  law  for  proving  other 
ordinary  litigation.  In  the  record  nom 
affidavit  stating  all  the  facts  necessary 
publication^  but  it  does  not  shoTV'  tha 
printer,  foreman,  or  chief  dark.  If  w^ 
it  shows  a  publication.  If  we  cannot  re 
of  proof,  tiiat  it  was  made  by  the  pr< 
worst  that  can  be  said  is,  that  it  does  n< 
a  publication.  It  certainly  does  not  affi 
there  was  no  publication.  It  simply  doe 
atively  whether  there  was  or  was  not  i 
judgment  itself  says  that  it  did  appear 
the  summons  and  complaint  in  this  can 
served  on  the  defendants  according  to  lai 
the  Judge  of  this  Cburt,''  and  thus  the  fac 
atively  appears  in  the  record.  This  is  a  fai 
had  jurisdiction  to  find,  and  according  to 
found ;  and  the  record,  whether  correct  or  : 
lute  verity,  and  no  Court,  in  a  collateral  p 
behind  it,  or  to  the  files  or  minutes,  to  impc 
no  inconsistency  in  the  record.  The  Coi 
same  functions  and  the  same  jurisdiction 
whether  there  was  a  service,  whether  persoi 
dence  is  the  certificate  of  the  Sheriff,  or  affi( 
competent  to  serve  the  process,  or  hy  publi 
evidence  is  by  the  affidavit  of  the  printer, 
reason  why  the  same  presumption  should  n( 
record  in  one  case  as  in  the  other.  It  is  a  n 
case,  for  the  statute  makes  it  so  in  one  case  as 
other.  And  the  record  must  be  tried  by  itself 
is  no  new  jurisdiction,  either  as  to  the  pers 
matter  conferred  on  the  Court  by  the  statut 
service  by  publication  of  summons.  The  sem 
oases  involving  the  ordinary  process  of  the  Gou: 
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mode  of  aerving  proceaa  is  modified  in  certain  oases  within 
its  ordinary  jnriadiction.    In  some  of  the  States  a  service 
was  formerly,  and,  doUbtless,  now  is,  made  by  leaving  a  copy 
of  the  summoBs  at  the  residence  of  the  defendant,  with 
some  person  of  suitable  age  and'  discretion,  or  at  his  last 
Imown  place  of  lesidenca     I  am  not  aware  that  any  differ- 
ent rule  of  presumptions  in  Courts  of  record  was  applied  to 
the  record  of  a  domestic  judgment  on  a  service  of  this  Mnd, 
from  that  applied  to  a  service  upon  the  party  himself.     Yet 
this  can  no  more  be  called  a  personal  aervice  than  a  service 
by  publication.     The  only  question,  at  last,  is:  was  there  a 
service  in  any  l^al  mode? — and  the  Court  has  jurisdiction 
to  determine  that  question.     If  the  Court  determining  the 
question  is  a  Court  of  record,  the  judgment  record  imports 
absolute  verity,  and  whatever  that  says  must  be  taken  as 
true.    If  the  record  in  fact  does  not  speak  the  truth,  the 
only  remedy  of  the  party  is  to  attack  it  directly  on  appeal 
or  in  the  Court  of  whidi  it  is  a  record,  if  under  the  cir- 
cumstances it  can  be  there  corrected,  or  by  some  direct  suit 
or  proceeding  known  to  the  law  to  vacate  it. 

A  caution  is  here  necessary.  In  modem  practice,  in  some 
of  the  States,  there  is  no  judgment  roll  or  record  made  up, 
even  in  Courts  of  record,  as  in  Iowa,  and,  at  one  time,  in 
Michigan.  In  these  States  perhaps  the  minutes  and  files 
of  the  Court  might  be  regarded  as  the  record,  and  possibly 
everything  appearing  therein  might  be  considered.  (^Mor- 
row V.  Weed,  4  Iowa,  77;  NorveU  v.  McHervry,  1  Mich. 
227. )  In  considering  the  numerous  decisions  in  the  several 
States,  it  is  always  necessary  to  understand  the  local  law 
affecting  the  question,  and  this  is  not  always  stated  in  the 
opinions,  or  otherwise  acoessibla  In  this  State  we  have  a 
record,  and  the  statute  expressly  provides  what  it  shall  contain. 

The  following  authorities  bear  upon  the  questions  arising 
in  this  case,  and  in  a  greater  or  less  degree  sustain  the  con- 
clusion attained:  Tallman  v.  Ely,  6  Wis.  244;  Foot  y.  Ste: 
vena,  17  Weni  484;  Newrmn'a  Lessee  v.  City  of  Cincimiai%, 
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18  Ohio,  828 ;  Eommr  v.  Doe,  \ 
line,  12  Iowa,  205 ;  Sheldon  i 
617 ;  Voorhies  v.  Bank  of  UmJl 
non'a  Lessees  v.  Astor,  2  How.  | 
8  O.  St  688;  Moore  v.  Storks,  1 
21  Wend.  45 ;  Carson  v.  Pearl, 
of  Biggs  v.  Blue,  5  McLean, 
Minn.  480 ;  Hardy  v,  Oholson,  \ 
derland,  8  Iowa,  114;  Morrow  * 
▼.  MerchanitT  Bank,  28  K  TJ 
cited  by  appellant,  and  anthoii 
referred  tcx 

The  judgmoit  ahonld  be  revc 


SnAjfTKB^  <r«,  oononrring  spec 

There  are  only  two  jnrisdictio 
by  the  Practice  Act  to  be  ropre 
in  cases  where  service  has  beei 
first  is  an  affidavit  of  the  fact  oi 
is  that  the  person  making  the 
the  paper  in  which  the  notice  W2 
or  principal  clerk.     If  it  appear 
the  record,  in  Howes  v.  Jones, 
ments  was  not  complied  with, 
can  be  attacked  collaterally  on  tl 
so  appear.     The  affidavit  of  Tkx 
cation,  and  his  capacity  or  com] 
is  covered  by  the  recital  in  the  ; 
was   duly  served   according  to 
absolute  verity,  and   no  suggest 
listened  to.    (Alderson  v.  BeU,  i 
Leese,  the  judgment  contained  i 
of  the  two  points  was  covered  1 
lies  the  distinction  between  this 
from  its  appearing  affirmatively 
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Jones,  that  ihe  C5oTirt  had  not  jurisdictioiiy  it  appeaiB  affirm- 
atively  that  it  Ivad. 
I  ooDCux  in  tibd  jiidgiB0iit»  ^ 

[Note. —  These  opiaions  were  dellvaied  at  the  Ootober 
Term,  1867.] 

By  the  Conrt,  Obookbtt,  J.,  cm  petition  for  rehearing: 

We  have  given  to  the  petition  for  rehearing  in  this  ease 
the  earefnl  consideration  which  was  due  to  the  importance  of 
the  question  involved,  and  the  earnestness  with  which  a 
rehearing  has  been  requested  by  eminent  counsel  has  induced 
ua  to  review  carefully  the  opinions  heretofore  delivered;  hvA 
we  see  no  reason  to  change  or  modify  the  conclusions  already 
announced,  nor  does  the  petition  for  rehearing  present  any 
new  phase  of  the  legal  propositions  involved  in  the  case. 

We  adhere  to  the  following  propoBitions,  to  wit: 

Ist — That  the  efficiency  of  the  service  must  be  decided 
upon  the  judgment  rolL 

2d — That  the  affidavit  and  the  order  of  the  Judge,  direct- 
ing the  publication,  constitute  no  part  of  the  judgment  roll, 
which^  under  section  two  hundred  and  three  of  the  Practice 
Act,  is  to  consist,  in  case  the  complaint  be  not  answered  by 
any  defendant,  of  "  the  summons  with  the  affidavit  or  proof 
of  service,  and  the  complaint,  with  a  memorandum  indorsed 
upon  the  complaint  that  the  default  of  the  defendant  in  not 
answering  was  entered,  and  a  copy  of  the  judgment" 

8d—  That  the  order  of  the  Judge  directing  the  publication 
and  the  affidavit  on  which  it  was  founded  constitute  no  part 
of  the  proof  of  service  by  publication  to  be  annexed  to  and 
forming  a  part  of  the  judgment  roll.  The  statute  distinctly 
declares  that  in  case  of  service  by  publication,  the  proof  of 
service  shall  consist  of  "the  affidavit  of  the  printer,  or  Us 
foreman  or  principal  derk,  showing  the  same,  and  an  affi- 
davit  of  a  deposit  of  a  copy  of  the  summons  in  the  Post 
Office^  if  the  same  shall  have  been  deposited,'',     (PracUoe 
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Act,  Sec.  83.)  However  defect 
proof  of  service  in  such  cases, 
system  of  judicial  legislation,  toj 
this  provision  is  faulty  and  inccj 
its  defects  must  be  cured  by  thd 
Courts. 

Some  stress  is  laid  by  the  cout 
the  same  "  in  this  section.    If  ^ 
aright^  it  is  that  from  this  phrase 
order  of  the  Judge  must,  of  nej 
the  proof  of  service,  and  theref  01 
because  otherwiise  the  phrase  ^'i 
be  absurd  and  meaningless.     B 
context  as  well  as  from  the  subj 
was  intended  only  to  require  th; 
in  what  paper  the  publication  wa 
and  how  often.    The  counsel  insii 
show  no  service.    If  this  be  so,  i 
which  has  explicitely  declared  1 
proof  of  service.    We  have  no  p< 
from  those  the  statute  specifies. 

4th —  That  unless  the  record  s 
be  presumed  that  a  Oourt  of  g 
quired  the  necessary  jurisdiction 
its  judgment;  and  in  this  respe< 
peached  in  a  collateral  proceedinj 

5  th —  That  when  the  judgmec 
fact  that  the  defendants  have  be< 
it  is  a  direct  adjudication  by  th< 
is  as  conclusive  upon  the  parties 
the  cause,  provided  it  does  not 
other  portions  of  the  record,  tha 
for  example,  if  the  judgment  rec 
and  refers,  on  its  face;  for  proof  c 
return  on  a  particular  summons  < 
the  judgment  roll,  if  it  appears 
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i'iat  the  service  is  bad,  the  recital  in  the  judgment  would,  in 
that  case,  appear  affirmatively  from  the  record  to  be  untrue, 
and  the  judgment  would  be  void.  But  if  the  judgment  for 
proof  of  service  refers  generally  to  a  paper  or  papers  on  file, 
or  to  a  summons  and  SherifPs  return  thereon  without  speci- 
fying any  particular  paper,  summons  or  return,  and  if  there 
be  found  on  file  papers  showing  a  defective  and  void  service, 
and  nothing  further  appears,  the  law  to  support  the  judg- 
ment would  presume  that  tibe  Court  had  other  sufficient 
proof  of  service  than  that  which  remains  on  file;  and  it 
would  not  in  that  case  appear  affirmatively  from  the  record 
that  the  recitals  in  the  judgment  were  untrue.  The  recitals 
would  therefore  be  conclusive  proof  of  service.  But  if  the 
judgment  recites  a  due  service  of  process  without  specifying 
how  the  service  was  made  or  referring  to  any  paper  as  proof 
of  it,  the  recital  is  conclusive  on  the  parties  in  a  collateral 
proceeding  unless,  as  before  stated,  it  should  affirmatively 
appear  in  some  manner  from  other  portions  of  the  record 
tihat  the  recital  was  untrue.  It  is  objected,  however,  by 
coimsel,  that  such  recitals  have  no  proper  place  in  the  judg- 
ment, and  ought  not  for  that  reason  to  be  deemed  conclusive, 
nor  even  prima  facie  proof  of  service.  But,  on  examining 
the  course  of  proceedings  in  Courts  of  equity  in  England 
and  in  most  of  the  States  of  the  Union,  we  find  the  usual 
practice  has  been,  in  entering  decrees  upon  bills  taken  pro 
confesso,  to  recite  the  fact  of  service,  and  that  the  defendant 
is  in  default  But  if  this  were  not  the  usual  practice,  the 
recital  in  the  judgment  of  the  fact  of  service  can  in  no  man- 
ner impair  its  eflFect  as  an  adjudication  on  the  point.  It  is 
as  conclusive  in  this  form  as  if  stated  in  a  separate,  interloc- 
utory judgment,  adjudicating  only  the  fact  <5f  service. 

We  may  remark,  in  conclusion,  that  if  upon  reason  and 
authority,  the  questions  decided  in  this  cause  were  left  in 
such  extreme  doubt,  that  we  might  well  incline  to  the  one 
side  or  the  other,  considerations  of  public  policy  would  impel 
us  to  solve  the  doubt  in  such  manner  as  to  promot-e  the 
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repoee  of  titles  held  under  judia 
nical  niceties  to  overthrow  thei 
Rehearing  denied. 

[MoTB.-— Th«  iNiiBlpf  flptata  was  r^ 
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CuiATnni  Pown  or  th»  Lbqislatubi 
for  ftpportlonlns  and  colleetlng  a  t 
which,  under  the  rule  of  the  Constltt 
and  the  Legislature  cannot  aapply 
curatlTe  Act  Bat  all  the  details  of 
tloB  are  tubject  to  leglalattTe  eonti 
la  subject  to  the  curative  power  of  tl 
good  In  substance,  hat  In  fact  bees 
mode,  form,  etc.,  not  conforming  to 

AsaasaiiBNT  or  PnonnETT. —  The  Assess 
Francisco  for  the  fleeaJ  jear  1866-< 
fendant  for  the  purpoeee  of  State  as 
ment  was  entered  In  the  proper  ass 
▼aluatlon  •*  6,000,'*  **  Money  loaned  '* 
column  of  TaJoatlena  Is  the  word  * 
by  defendant  and  the  only  solvent  d 
consisted  of  the  said  one  hundred  am 
was  loaned  by  him  to  L^  and  secu 
Beld,  first,  that  said  assessment  w 
General  Rerenue  Act  of  1857,  as  a: 
the  Act  of  March  6th,  1808,  (SU 
assessment  to  defendant  was  a  suffl 
to  the  olasslflcatlon  and  dMcrlptlon 
assessment  were  deemed  In  said  rei 
such  defect  would  be  cured  by  the  A 
p.  831.) 

iMVI  OF  BTATn  AMD  MUNICIPAL  TAXBS    t 

atory  of  the  Consolidation  Act,  past 
proTldes  that  "On  or  before  the  t 
Board  of  Superrlsors  of  said  dty  a 
taxes  for  State,  city,  and  county  pi 
upon  all  property  not  exempt  from 
taxes  for  said  year,  under  which  sal 
was  made  was  passed  by  aald  Boat 
only  recelTed  the  approTal  of  the  1 
the  Consolidation  Act  said  approTal 
order.  The  said  Beyenue  Acta  reqi 
made  on  or  before  said  flrst  Monday 


i 


rm.  1868.]  Paopxjfi  i;.  MdOvm/Bk.    '  433 


Points  dedded. 


WM  loTMld,  anA  itld  taxes  wer*  ii6t  le^l,  so  tkr  ss  they  depended  on 
the  sctHon  of  ssld  BoaM ;  second,  that  said  State  taxes  for  thel^  levy 
did  not  depend  on  the  action  of  said  Board,  trat  rested  npon  the  several 
statutes  providing  for  their  levy,  bat  that  the  levy  of  saTd  city  and 
eonnty  taxcb  did  depend  on  said  order,  and  were  Iflegal. 

LenoN  or  Board  of  Eqitalikation. —  Where  the  statnte  inrovldes  that  the 
Board  of  EkiuflllsaUon  ''shall  meet  on  the  flrst  Monday  In  Jnne  In  each 
year  for  the  correction  of  errors  In  the  assessment' of  personal  property, 
and  Shall  eontfmie  In  session  from  time  to  time  until  such  errors  brought 
to  their  notice  shall  be  corrected;  provided,  howsVer,  they  shsll  not  sit 
after  the  third  Monday  in  June ;  **  arid  where  mich  Board  met  and  held 
sessions  on  the  first  and  third  Mondays  oT  Jtme  only,  but  between  said 
•esslons  a  committee  of  the  Board  received  applications  for  the  correc- 
tion of  assessments,  and  took  testimony,  all  of  which  was,  on  said  last 
session,  submitted  to  and  acted  on  by  the  Board,  and  when  the  Board 
closed  Its  session  tt  dl^  not  appear  that  any  valuation  ol!  personal  prop- 
erty was  erroneous:  Tield,  that  this  was  a  proper  and  legal  mode  of 
action  on  the  part  of  said  Board. 

[>ouBLi  Taxation. —  The  lender  of  money  Is  not  subject  to  double  taxation 
by  reason  of  the  statutory  provisions  requiring  payment  of  taxes  on 
money  loaned  by  him,  and  on  solvent  debts  due  him  over  his  own  in- 
debtedness ;  wbetber  said  statutory  pvovlsioa  reaalts  ta  InHM>slng  double 
taxation  upon  the  boRower  of  mousy*  when  ascarity  t|y  way  ef  mortg^a^p 
or  otherwise  Is  given,  does  not  arise  in  this  case. 

r^xss. —  Taxes  are  charges,  imposed  by  or  under  the  authority  of  the 
legislature,  upon  persons  or  property  subject  to  its  Jurisdiction.         , 

?owBR  OF  Taxation. —  The  power  of  taxatioa  is  a  necessary  incident  to  a 
sovereignty,  snd  under  our  system  of  gpvenunent  it  pertains  to  the 
legislative  department  A  tax  must  hare  Its  origin  in  a  law  enacted 
for  that  purpose. 

to»i— The  power  of  the  Legislature  over  the  whole  Subject  of  taxation, 
including  the  property  to  be  charged,  the  amonnt  of  the  tax,  the  mode 
of  levying,  assessing  and  collecting  It,  etc.,  Is  as  ample  as  over  any  other 
matter  that  is  a  proper  aubject  of  legislative  action.  The  provisions  of 
•ectlon  thirteen.  Article  Eleven  of  the  Constltntlon  are  limitations,  and 
»ot  grants  of  power;  but  as  llmltationa,  afo,  actording  to  their  terwi, 
mandatory  upon   the  Legislature. 

^)N8TITUTI0NAL     LIMITATIONS     ON     THS     POWXR     OF    TaXATTOW. Under     the 

provisions  of  section  thirteen.  Article  Eleven  of  the  Constitution,  to  wit: 
••TatflMoTi  jjjall  be  equal  and  uniform  throughout  the  State,"  ond  -All 
properly  in  this  State  shall  be  taxed  in  proportion  to  its  value,  to  be 
»»ceruiaed  as  directed  by  law : "  field,  first,  that  by  the  words  "  all  prop- 
erty la  this  Stote  ••  Is  meant  all  private  property,  or  all  property  other 
tlian  that  belonging  to  th«  United  States  or  this  Btate,  or  tbat  which  is 
public  property:  second,  that  the  words  *•  taxation  shall  be  ec|ual  and 
nnlform  throughout  the  State  "  relate  to  taxation  of  property,  and  that 
the  Legislature  has  no  power  to  exempt  any  private  property  in  thtt 
Btate  from  taxation ;  aad,  third,  that  the  r^te  of  Uxatlon  oo  property, 
for  State  purposea,  shall  be  uniform  throughout  the  State.  People  v. 
Coleman,  4  (?al.  46.  and  ffigh  v.  ehoemaker,  22  CaL  363,  ao  far  as  in 
conflict  herewith,  are  overruled. 
Constitutionality  of  Bsvsndb  Acts  —  BxBMrrioics  of  Psitats  Peop- 
VOL.  XXX1V.^*»^ 
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Geoeral  Be?«iUM  Act  of  1857,  i^ 
and  tli«  Aet  flzlnf  tlit  rati  of  j 
2d,  1866.  (SUti.  1865-6,  p.  79( 
tlon  of  any  pritttt  property  i 
coostltatloBal  and  fold.  Btldj 
■oeh  Toid  proTliloii  hid  nerei^ 

K. —  NotwlthtUndlof  nld  pro^ 
tuutlcm  are  yold,  yet  tiM  n^ 
■ilT«i^  and  famish  a  talld  a| 
enforced  aa  tke  aathentle  eiq 

K  —  DuTx  or  AasMaois.—  It  1 
to  aaeae  all  property  In  their, ^ 
to  taxation,  which  eompreheiUf 
denominated,  genarally,  public 
IBBM  —  BmcT  OF  Omimiok  iv  F 
Aeseeeor  to  aasefle  certain  par 
arising  from  a  misapprehenslQ 
proyisions  of  a  statute,  or  a 
general  assessment  lift 

Appeal  from  the  Distru 
trict,  City  and  County  of  £ 

This  was  an  action  by 
defendant  to  recover  the  an 
and  sixty-four  dollars  and 
taxes  on  certain  personal 
Oounty  of  San  Francisco, 
1866-7.     The  personal  p: 
levied  consisted  of  one  h 
dollars  loaned  at  interest 
Lick,  and  secured  to  be  r< 
real  property  situated  on 
gomery  streets,  known  as 

In  the  Court  below  the 
jury,  upon  an  agreed  stat 
nlation  that  defendant  co 
choose.  The  defendant 
pealed  therefrom  and  fr< 
a  new  trial. 

The  other  facts  and  tli 
and  on  appeal  are  suffic: 
Court 
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Nathan  Porter,  and  S.  W.  HoUaday^ior  Appellant, argued: 

That  Ae  levies  for  T)otli  fiscal  years  were  at  least  valid  as 
to  the  State  taxes   assessed   to   defendant,    because  levied 
nnder  the  several  statutes  providing  for  the  levy  and  collec- 
tion of  State  taxes,  and  did  not,  therefore,  depend  for  their 
validity  on  the  orders  of  the  Board  of  Supervisors  of  the 
City  and  County  of  San  Francisco,  and  plaintiflF  vms  there- 
fore entitled  to  judgment  therefor.     That  the  validity  of  the 
tax  assessed  to  defendant  was  unaffected  by  the  mode  of 
equalization  adopted  by  the  Board  of  Equalization  of  said 
city  and  county :    first  —  because  it  does  not  appear  that  the 
assessment  of  defendant's  personal  property,  or,  indeed,  any 
assessment  of   personal  property  made  in   said   city   and 
county,  was  foimd  erroneous  after  the  close  of  the  session  of 
said  Board ;  and,  second  —  because  by  the  mode  adopted  the 
work  of  equalization  w:as  solely  performed  by  said  Board, 
and  was  legal  and  proper.    They  cited  Statutes  of  California 
for  the  years:   1857,  p.  326;  1869,  p.  343;  1860,  p.  365; 
1861,  p.  422;  1862,  pp.  57,  509,  560;  1863,  pp.  35,  30,  769; 
1863-4,  pp.  104,  189;  1865-6,  pp.  5,  520,  795,  831,  803,  786. 
That  the  assessment,  as  made  by  the  Assessor,  by  way  of 
description  and  classification  of  property  listed  to  the  defend- 
ant, was  sufficient  and  legal;  and  cited  10  Cal.  316;  15  Gal. 
294;  19  Cal.  612;  26  Cal.  372.    That  the  levy  of  taxes  on 
defendant's  property  for  the  fiscal  year  1865-6  is  legalized 
as  made  by  the  statute  passed  April  2d,  1866,  page  eight 
hundred  and  thirty-one,  so  that  it  is,  for  this  reason,  too  late 
to  question  the  first  part  of  plaintiff's  claim  for  the  fiscal 
year  1865-6;  and  cited  People  v.  Holladay,  25  Cal.  300. 
That  respondent's  argument  as  to  the  unconstitutionality  of 
the  wbole  Kevenue  Laws  of  the  State,  because  of  the  humane 
exemption  of  certain  property  of  widows,  etc.,  is  answered 
by  various  adjudicated  cases  in  this  State;  and  cited  17  Cal. 
564;  18CaL'681. 
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Haight  d  Pierscn,  for  Bespoi^ 

Eiist  —  The  levy  for  the  j^ 
of  apportionment  (Stats.  1861 
Kidd,  10  CaL  402;  Johnson  i 
698 ;  Laey  ▼.  Paina,  4  Gibbs,  Mi 

Second  —  The  aaseBsmeatB  ^ 
not  made  at  the  time  required  bi 

Third  —  No  legal  action  of  1^ 
had  upon  the  aasessme&t  rolls,  i 

Fourth  —  The  duplicate  roU^ 
the  State,  city  and  comity  taxe 
plain  requirements  of  the  statu 
CaL  60 ;  Lawrence  ▼.  Fast,  20  1 
21 IBL  147 ;  Epping^r  ▼.  Kcrh% 

Fifth  —  The  assessments  ai 
description,  and  because  the  s 
made  liable  by  the  Bevenue 
6,299,  6,300;  Falkner  ▼.  Huni 
burg,  8  Greene,  N.  J.,  826 ;  3  : 

Sixth  —  The  Revenue  Act 
contravenes  the  oonstitution 
uniformity  and  universality 
Const  of  Texas,  from  which 
borrowed ;  Hunaker  v.  Wrighi 
ard,  5  Ohio,  N.  S.,  589;  Ro] 
Lathrop  V.  3fiH,  13  Cal.  613. 

Seventh  —  The  provision  t 
is,  in  effect,  the  impodition 
upon  one  class  of  property,  f 
(Hittell's  Laws,  Arts.  6,288 
14  Cal.  266 ;  Knowlton  ▼.  B 
State  V.  Merchants*  Ins.  C 
General  v.  Winnebago  L.  <& 
2  Ark.  299;  2  Kent's  Com.  i 
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The  Legislature  of  186S-(^>  in  the  ^semse  of  its  oarative 
power  over  erroneous  and  defective  proceedings  mder  the 
Berenue  Laws  of  the  State — a  power  whieh  had  been  libei^ 
ally  eKereised  at  many  of  the  pareceding  aesaions — pa^ed  the 
Act  of  the  2d  of  April,  1866,  to  legalize  asaeBSDients  asd  pro- 
Tide  for  the  ooUeolion  of  deUaquent  taxea  (Stats.  1865-6, 
p.  881.) 

The  main  provinona  -of  the  first  seotion  are  substantially 
the  same  as  those  of  section  one  of  the  Act  of  1861  (Stats* 
1861,  p.  471)  and  of  section  one  of  the  Act- of  1864  (Stats. 
1863^,  p.  350.)  The  first  of  those  Acts  was  under  consid- 
eration in  People  V.  Holladajf,  £5  CaL  BOO ;  and  the  second  in 
People  ▼•  8»  F.  Savings  Umon,  81  CaL  132 ;  and  in  each  case 
the  healing  power  of  the  Legislature  ov^  official  proceed- 
ings relating  to  taxation,  as  manifested  by. those  Acts,  was 
recognized  and  affinned  Although  this  doctrine  does  not 
meet  with  universal  approbation,  the  exercise  of  such  power 
has  been  so  often  upheld,  that  it  would  be  profitless  to  renew 
the  discussion  at  this  tima 

The  doctrine  of  People  y.  HoUaday  was  limited,  in  one  re- 
apect,  by  that  of  People  v.  San  Francisco  Savings  Union.  It 
was  held  in  the  latter  ease,  upon  the  authority  ,of  People  v. 
Eastings,  29  OaL  449,  that  the  very  foundation  of  proceed- 
ings for  apportioning  and  collecting  a  tax  upon  property,  waa 
the  valuation;  for  such  valuation  mnst,  under  the  rule  of 
the  C<»istitution,  be  made  by  the  Assessor,  and  that  the  leg- 
^'•'latnre  could  not  supply  this  defect,  if  it  existed.  All  the 
uetaila  of  the  proceeding  in  making  the  valuation  are  sub- 
ject to  legislative  control;  and,  under  the  authority  of  the 
above  cases,  if  error  has  intervened,  it  is  subject  to  the  curar 
tive  power  of  the  Legislature,  under  the  same  principles  that 
are  aK)licable  to  the  proceedings  subsequent  to  the  valua- 
tion. Bnt  there  must  be  a  valuation  in  fact,  made  by  the 
Asseeeor,  and  good:  in  substance,  though  not  conf ornwg  to 
the  statute  in  matters  of  mode,  form,  etc. 
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The  counsel  for  the 
theniy  that  the  asBessmeut  r^ 
Tisions  of  the  Act  of  May  9tl 
and  of  the  Act  of  March  6th,  1 
do  not  agree  with  the  learned 
of  1862.  An  examination  «{ 
Acta  applicable  to  San  Frai^ 
part  special^  with  provifiionaj 
sometimefi  absurd «—  ia  not  so^ 
will  be  unnecessarily  undertab 
tion  is  far  from  being  satisf  an 
we  are  able  to  discover  the  ] 
to  any  particular  point  in  coi| 

The  first  section  of  the  Act 
the  manner  in  which  the  assesi 
shall  be  made  by  the  Assesso 
names  of  the  persons,  etc.,  ai 
tax,  without  requiring  him  to 
ation  —  probably  repealed  all 
manner  of  maldng  such  roll 
may  have  been  its  meaning  o 
tion  one  of  the  Act  of  Mbj 
86),  amendatory  of  the  Act 
which  latter  Act  was  amen< 
Act  of  1867 • — the  Act  whic 
applicable  to  San  Francisco 
of  1857,  as  amended  in  1865 
assessment  roll  of  personal 
sor,  among  other  things,  to 
"  all  personal  property  taxa 
the  classification  provided  : 
The  second  section  of  the  1 
the  third  section  of  the  Aci 
of  the  third  section  of  the 
passed  in  1862.  (State.  If 
personal  property  into  nine 
in  this  case  falls  within  tlie 
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it  intereet  or  loaned^  whether  seeared  by  pledge,  mortgage^ 
)r  otherwise;  all  solveat  debts,  exceeding  what  may  be  due 
from  such  person,  corporation,  association  or  firm." 

The  defendant  contends  that  as  this  class  is  divisible  into 
leveral  species  of  property,  it  was  the  duty  of  the  Assessor  to 
rtate  the  particular  species  of  the  property  which  may  be 
mtered  as  of  this  class, 'together  with  its  valuation;  and  in 
rapport  of  this  position,  reliance  is  placed  on  FalJcner  v. 
Hunt,  16  CaL  167.  At  the*  time  the  assessment  was  made, 
svhich  was  under  consideration  in  Palkner  v.  Hunt,  section 
three  of  the.  Act  of  1857  did  not  prescribe  any  classification 
>f  personal  property,  and  the  Court  held  that  it  must  be 
iescribed  in  the  assessment  roll  by  its  different  species  in 
manner  defined  in  section  five  of  the  Act  One  object  of 
the  amendment  of  section  three,  in  1862,  was  to  enable  the 
taxpayer  and  the  Assessor  to  group  the  property  imder  the 
classification  therein  specified ;  at  least,  if  that  was  not  the 
object,  we  are  at  loss  to  understand  what  was  the  purpose 
!>f  the  classification.  A  description  with  the  minuteness  and 
particularity  contended  for  by  the  defendant  would  be  prolix 
md  cumbersome,  and  would  serve  no  useful  purpose.  Take 
be  second  class:  ''All  stocks  of  goods  on  hand,  all  goods, 
^ares,  merchandise  and  chattels  of  every  description."  The 
't^me  rule  that  would  require  the  Assessor  to  specify  in 
lifferent  items^  money  loaned  secured  by  pledge,  money 
»aned  secured  by  mortgage,  money  loaned  secured  by  deed 
f  trust,  or  by  the  obligation  of  a  third  person,  or  other 
ecurity,  would  require  the  Assessor  to  give  the  description 
f  eadi  chattel  falling  within  that  class  which  was  not 
Qcluded  within  "  stocks  of  goods."  The  Legislature  could 
ot  have  intended  so  useless  a  proceeding.  The  only  reason 
by  a  particular'  description  of  the  property  assessed  may 
e  required  by  the  person  assessed,  is  that  he  may  know 
rhether  it  has  been  properly  valued.  It  is  admitted  "  that 
le  only  money  loaned  out  by  the  defendant  and  the  only 
^Ivent  debts  due  him  during  said  fiscal  years  was  the  one 
undred  and  twenty-five  thousand  dollars,  for  the  taxes  upon 
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whidli  this  suit  is  brought^ 
tweaty-fiye  thousand  dollars  \ 
James  Lick,  secured  to  be  pai 
m  matter  of  fact,  the  def endai 
under  no  misapprehension  ae 
ment  {People  ▼.  Home  Ing 
People  y.  Empire  Oold  and  8 
171.)  It  certainly  was  monc 
vent  debt. 

The  term  "  solyent  debt  ^ 
of  property  mentioned  in  tl 
that ''  chattels  "  does  all  the 
the  section.  Treating  the  pi 
no  necessity  for  adding  that 
owner's  indebtedness,  for  it  i 
But  regarding  money  loaned 
designation,  was  it  necessa 
Suppose  that  instead  of  beii 
hundred  and  twenty-five  th( 
loaned  to  one  hundred  and 
sums  of  one  thousand  doUa: 
had  given  security,  amongst 
forms  indicated  by  the  wo 
secured  by  pledge,  mortgage 
means  other  forms  of  secui 
defendant  would  require  thi 
the  nature  of  the  security. 
dimensicALS  beyond  all  reai 
useful  purpose.  In  FcUkne 
loaned''  would  be  a  suffic: 
that  is  the  more  apparent,  i 
statute,  and  the  taxpayer  i 
in  that  form.  The  classifici 
mention  of  the  property  in 

If  there  is  still  any  dc 
description  under  the  prov 
Act  we  first  referred  to  ooi 
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form — the  roll  showing  that  the  property  of  the  defendant 
was  entered  and  valued*  The  property  ia  desorihed  in  the 
roll,  with  its  valuation,  as  follows:  "Money''  valuation, 
*'  5,000.''  "  Money  loaned  "  valuation,  «  125,000,"  and  over 
the  oolunm  of  valuations  ia  the  word  "dollars,"  indicating 
the  meaning  of  the  figures  in  the  column.  The  requirement 
of  the  Constitution,  that  the  valuation  shall  be  made  by  the 
Assessor,  does  not,  necessarily,  imply  that  a  minute  or  ftdl 
description  shall  be  given  in  the.rolL  The  tenns  and  n»an- 
ner  of  deseription  are  the  proper  subject  of  legislative  ac- 
tion, and  may  be  made  as  general  as  it  was  by  the  Bevenue 
Act  of  1861  —  "  personal  property  " — which  was  upheld  in 
Peoph  V.  BneaiK  ^8  Oal.  612.  This  disposes  of  all  the 
points  in  respeet  to  the  aasessmeut  for  1865-6,  which  we 
think  it  necessary  to  notice. 

In  the  assessment  roll  for  the  fiscal  year -1866-7,  the  prop- 
erty and  the  valuation  is  the  same  as  the  second  item  in  the 
loU  of  the  previous  year.  There  is  no  curative  Act  to  legal- 
^  the  assessments  for  that  year,  and  for  the  sufficient  rea- 
son that  there  has  been  no  session  of  the  Legislature  since 
the  assessments  were  made. 

Objection  is  made  to  the  levy  of  the  tax.  The  authority 
to  levy  the  tar,  so  far  as  the  Board  of  Supervisors  is  con- 
cerned, is  found,  not  in  the  Bovenue  Laws,  but  in  an  amend- 
™«»t,  passed  in  1866,  to  the  Consolidation  Act.  (Stats. 
1866-6,  p,  43.6.)  The  Act  provides  that  "on  or  before  the 
fiwt  Monday  in  May,  annually,  the  Board  of  Supervisors  of 
said  city  and  county  shall  levy  the  amount  of  taxes  for 
State,  city  and  county  purposes  required  by  law  to  be  levied 
npon  all  property  not  exempt  from  taxation."  The  order 
levying  the  tax  was  passed  by  the  Board  of  Supervisors  on 
the  first  Monday  of  May,  but  received  the  approval  of  the 
Mayor  on  the  following  day.  There  nd^t  have  been  no 
objection  to  the  ordf«  oq  the  point  of  the  time  of  its  pas- 
sage, had  not  the  authority  for  its  entry  been  unfortunately 
inserted  in  the  Consolidaticai  Aot^  instead  of  some  of  the 
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numerous  Kevenue  Acts;  \i^ 
68)  provides  that  every  ordin^ 
of  Supervisors  levying  a  tax  \ 
presented  to  the  Mayor  for  hi^ 
power  to  levy  the  tax  beforei 
given^  and  that,  by  implicate 
after  that  day.    Without  f urti 
hold  the  provision  to  be  perecq 
IlL  223;  Billings  v.  Detten,  5 
ing  Comparyy  v.  Lathrop,  7 
Blaekwell  on  Tax  Titles,  158 
lative  intent,  it  may  be  added 
time  for  making  the  levy  by  t! 
tended  by  law.  The  ordinanc 
before  the  first  Monday  in  M) 
not  legal,  so  far  as  it  depende 
Supervisors.    If  there  were 
poses  that  became  an  annual 
were  not  impaired  by  the  i 
such  taxes.    A  new  curative 
to  remedy  the  omission  of 
view  of  the  present  oonditi 
the  repeated  mistakes  and 
would  it  not  be  better,  instc 
heretofore,  a  large  number 
the  whole  ground  by  a  legis 
The  Act  of  April  2d,  18 
vides  that  ^^  an  a<2  valorem 
upon  each  one  hundred  dc 
which  tax  shall  include  tl 
levied  for  the  payment  of  tl 
the  interest  thereon,  is  her^ 
lected  and  paid  for  State  ] 
of  all  property  in  this  Sta1 
from  taxation.''    The  inten 
levy  of  the  tax,  to  take  efiEc 
tion,  is  beyond  questioii. 
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There  were  other  statutes  paased^  at  the  same  session,  of 
similar  import  in  this  respect^  the  language  beings  the  tax 
**  is  hereby  levied."  The  general  Aots  of  1857  and  1861 
<5ontain  similar  provisions.  Why  it  was  provided  by  the 
amendment  of  1866  to  the  Consolidation  Act  above  cited 
that  the  Board  of  Supervisors  should  re-levy  the  State  tax  is 
beyond  compreh^osiim.  In  that  respect  it  was  doubtless  a 
copy  of  early  Acts  containing  the  ssjne  vicious  and  sense- 
less provision.  It  certainly  was  not  the  intention  that  the 
re-levy  by  the  Board  of  Supervisors  should  be  a  condition 
precedent  to  the  taking  effect  of  the  general  Act,  or  that 
the  authority  to  collect  the  revenue  for  State  purposes  should 
be  dependent  upon  the  care,  accuracy  or  diligence  of  the 
Board  of  Supervisors,  or  even  their  ability  to  ascertain  from 
the  statutes,  the  several  items  of  tax  for  State  purposes. 

In  the  Act  of  March  26th,  1866,  amendatory  of  the  Con- 
solidation Act^  and  immediately  following  the  provision 
above  quoted,  requiring  the  Board  of  Supervisors  to  levy 
the  amount  of  taxes  for  State,  city  and  county  purposes,  is 
this  provision :  ^'  Said  amount  to  be  such  as  the  said  Board 
may  deem  sufficient  to  provide  for  the  payment  of  all  de- 
mands upon  the  treasury  thereof,  authorized  by  law  to  be 
paid  out  of  the  same."  This  language,  construed  by  the 
recognized  rales  of  statutory  construction,  lends  support  to 
the  position,  that  the  levy  of  the  taxes  for  State  purposes 
was  dependent  upon  the  action  of  the  Board;  but  that  con- 
struction must  be  rejected,  and  "  said  amount "  must  be  held 
to  relate  to  the  taxes  for  city  and  county  purposes  only, 
unless  we  are  prepared  to  assent  to  the  ridiculous  proposition 
that  the  L^slature  intended  to  delegate  to  the  Board  the 
sovereign  power  of  determining  the  amount  of  the  State 
tax.  The  inconvenience  and  the  evils  of  the  provision 
requiring  the  Board  of  Supervisors  to  re-levy  the  State  tax 
has,  on  two  occasions,  been  attempted  to  be  remedied.  The 
Act  of  May  15th,  1862,  (Stats.  1862,  p.  560,)  and  the  Act  of 
March  2d,  1864,  (Stats.  1863-4,  p.  134,)  provide,  in  sub- 
stance, that  the  Auditor  shaU  enter  upon  the  assessment  roll 
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the  amoimt  of  the  ad  valorem  li 
erty  assessed.  The  direction  l| 
already  levied  by  the  statute  \ 
would  be  a  direction  in  an  execi 
that  the  plaintifF  is  entitled  tl 
judgment.  i 

It  is  unnecessary  here  to  dl 
of  the  taxes  for  State  pnrpo»j 
correct  The  items  amount  WJ 
each  one  hundred  dollars,  excl 
Asylum  purposes.  The  Act  oj 
of  one  dollar  and  five  cents,  b 
of  which  it  is  composed,  exce 
taxes  provided  by  law  to  be  1 
funded  debts  of  this  State  ai 
does  not  declare  whether  that 
to  or  inclusive  of  taxes  expi 
taxes  for  the  support  of  oc 
struction  of  the  State  Capitol 
tion  of  soldiers'  bounty  bon< 
ally  designated  in  previous 
be  inclusive  of  the  latter,  t! 
the  Act  —  one  dollar  and  fi'' 
items  mentioned  in  the  order  < 
counsel  have  not  objected  to 
the  items  are  incorrect^  it 
they  have  verified  tfaem  by  ' 
respective  taxes.  But  there 
the  Act  indicating  that  the  a 
is  inclusive  of  the  other  tax< 
was,  in  truth,  the  intention 
expressed  in  the  Act,  that  i 
computaticm,  suggests  the  ] 
Act 

Whether  the  Act  was  intei 
State  taxes  or  not,  it  does  nc 
levying  those  several  tax^s. 
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taxes  for  State  pnrposee  with  whieb  the  property  of  the 
defendant  was  charged.  We  do  not  undertake  to  specify 
them,  as  it  is  nnnecessary  at  this  stage  of  the  case,  and  time 
will  not  pennit  the  requisite  examination  of  the  statutes  for 
that  purpoeei  While  this  matter  is  before,  us,  it  might  not 
be  amiss  to  observe  that  the  Act  of  1866,  levying  a  tax  of 
one  dollar  and  five  cents  on  each  one  hundred  dollars  value 
of  taxable  property,  does  not  provide  that  such  tax  shall  be 
levied  annually.  If  it  was  designed  that  the  Act  should  also 
operate  as  a  levy  of  taxed  for  the  succeeding  fiscal  year,  the 
omission  is  manifest ;  but  as  the  point  does  not  arise  in  this 
case,  we  will  not  undertake  to  say  that  a  curative  Act  oould 
reach  the  defect. 

The  taxes  for  city  and  ooimty  purposes,  so  far  as  they 
depended  upon  the  order  of  the  Board  of  Supervisors  in 
making  the  levy,  were  invalid,  because  the  order  was  not 
made  within  the  time  required  by  the  statute. 

Objection  is  taken  to  the  action  of  the  Board  of  Equali2a- 
tion.  Section  two  of  the  Act  of  1862  (page  509)  provides 
that  the  Board  "  shall  meet  on  the  first  Monday  in  June  in 
each  year  for  the  correction  of  errors  in  the  assessment  of  per- 
sonal property,  and  shall  continue  in  session  from  time  to 
time  until  all  such  errors  brought  to  their  notice  shall  be 
corrected;  provided,  however,  they  shall  not  sit  after  the 
third  Monday  in  Juna"  The  Board  met  on  the  first  and 
the  third  Mondays  of  Juna  Between  those  days,  as  we 
infer  from  the  record,  a  committee  of  the  Board  received 
applications  for  the  correction  of  the  assessment,  and  perhaps 
took  the  testimony,  if  imy  was  offered.  We  see  no  objection 
to  such  a  course,  calculated  as  it  was  to  facilitate  the  dispatch 
of  business.  The  Board,  as  was  necessary  and  proper, 
finally  acted  on  the  applications  and  ordered  the  corrections 
to  be  made  on  the  assessment  roll.  The  Act  does  not 
require  the  Board  to:  remain  in  session  during  the  whole 
period  of  its  existence.  The  failure  to  sit  on  any  day,  or 
any  number  of  days,  less  than  the  whole,  is  productive  of  no 
injury  to  a  person  who  is  assessed,  unleaa  he  has  cause  to 
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complain  of  the  assessmexit,  and 
he  failed  to  have  the  errora  conj 
get  a  hearing  before  the  Board.  ; 

The  valuation,  as  we  have  red 
Assessor,  and  the  province  of  tli 
by  adding  to  or  deducting  from  \ 
tion  therefor  is  made.  It  doei 
Board  closed  its  session,  any  val 
objection,  in  our  opinion,  is  imti 

The  counsel  for  the  plaintifE  I 
sents  a  fit  opportunity  "  for  the  < 
the  attention  of  the  next  Leg 
reducing  the  jargon  of  the  van< 
intelligible  statute  on  the  subjei 
counsel  are,  doubtless,  laboring 
revenue  laws  should  be  general 
tion.  But  a  cursory  glance  \ 
subject  will  disclose  their  erroi 
sary  to  devise  almost  as  many 
there  are  counties  in  the  Stal 
suflSce  for  only  one  year.  It 
provide  different  times  and  m 
official  services  under  the  revei 
the  necessities  of  the  occasion 
Equalization  of  one  county  ^ 
session  after  the  time  when  the 
the  duplicate  assessment  roll 
must  decline  to  accede  to  the 
the  Bevenue  Acts  a  thorough 
any  suggestions  from  us  urgii 

The  defendent's  counsel  p 
moment  They  relate  to  dou 
tionality  of  the  Revenue  Liawc 
tion,  whether  the  assesaoieiit 
sum  of  money  loaned,  und^ 
amounts  to  double  taxation,  d 
the  facts  of  the  case.    Wliile 
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\\'hich  he  afterwards  loaned  to  Laek,  he  was  taxable  for  that 
sum,  and  when  he  passed  the  money  to  Lick  upon  making 
the  loan,  and  took  licfa  obligation  to  pay  ^e  same,  secured 
by  a  deed  of  trust  or  other  adequate  security,  he  certainly 
did  not  divest  himself  of  so  much  property.  He  possessed 
the  same  amount  of  property  that  he  held  before  the  loan 
was  made.  Its  form  only  was  changed.  And  so  in  all  cases 
of  loans.  The  lender  owns  the  debt,  and  the  debt  is  prop- 
erty, its  value  depending  on  the  suJBciency  of  the  security, 
if  there  be  security,  and  the  ability  of  the  borrower  to  pay 
the  debt.  The  holder  of  the  debt  is  taxable  upon  the  value 
of  the  debt  If  the  property  of  the  borrower  is  assessed  at 
its  full  value  without  any  deduction  for  what  he  owes, 
whether  its  payment  is  secured  by  any  lien  or  charge  upon 
his  proper^  or  not,  perhaps  he  may  complain  of  undue  or 
double  taxation ;  and  it  seems  that  there  is  no  difference,  in 
this  respect,  whether  the  lender  holds  only  the  promise  of 
the  borrower,  which  may  be  enforced  against  his  property 
by  proper  legal  proceedings,  or  has  a  lien  upon  his  real  or 
personal  property  by  judgment  or  the  levy  of  an  execution, 
or  whether  he  has  a  specific  lien  by  virtue  of  a  mortgage, 
pledge,  deed  of  trust,  etc.  But  it  is  useless  for  us  to  express 
an  opinion  upoii  these  questions  so  far  as  they  relate  to  the 
borrower,  for  it  would  be  a  mere  obiter  dictum.  The  lender 
has  no  l^al  cause  to  complain  that  the  borrower  suffers  the 
wrong  of  double  taxation  or  of  being  taxed  for  more  than 
the  value  of  his  property  after  deducting  the  liens,  charges 
or  incumbrances  thereon.  A  decision  in  this  case  of  ques- 
tions of  that  character  would  not  have  the  force  of  authority. 
Another  question,  and  one  of  much  greater  importance 
under  our  present  revenue  system,  does  arise  in  this  case. 
The  defendant  objects  to  the  tax  on  the  ground  "that  the 
L^islature  having,  in  defiance  of  constitutional  require- 
ments, imposed  the  burden  of  taxation  upon  a  portion  only 
of  the  property  in  the  State,  and  «pressly  relieved  a  large 
portion  from  tft'^HoUj,  the  law  is  neither  equal  nor  uniform 
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in  its  opelration,  does  not  tu, 
and  is  therefore  void."  \ 

The  aeetion  of  the  Gonstili^ 
teen  of  Article  Eleven^  and  i^ 
equal  and  uniform  througha 
this  State  shall  be  taxed  in! 
ascertained  as  directed  by  laj 
of  town,  coonly  and  State  ta^ 
fied  electors  ctf  the  districtyl 
property  taxed  for  State,  ca 
ated.''    The  first  clause  of  til 
Court  in  The  People  v,  Ncn 
action  instituted  to  test  the 
this  State,  requiring  foreign* 
privilege  of  working  the  gol 
in  this  State.    It  was  there  I 
in  connection  with  the  clause 
as  limited  to  direct  taxes  up 
ered  that  the  statute  in  qi 
clause  of  the  Constitution  — 
assess  a  tax  upon  property,  I 
to  be  paid  by  those  of  the  S] 
the  designated  business. 

The  same  question  was  ] 
4  Cal.  46.  Two  actions  wei 
penalties  imposed  by  the  'Re 
for  selling  property  witho^ 
cover  penalties  imposed  by 
goods  consigned  for  sale  fi 
cases  were  considered  togetl 
V.  Naglee  was  recognized,  ai 
of  the  section  applied  to  ts 
trades,  professions  or  oocu 
nature  of  license  taxes*  T] 
construction  of  that  obtuse ; 
opinion  as  to  its  apfdicabili 
whether  as  poll  taxes  or  1 
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coDBtrootion,  that  tbe  clause  does  apply  to  taxes  upon 
operty. 

The  Court,  after  disposing  of  the  first  clause  of  the  section^ 
^^^^>oceeded  to  oonstrae  the  second,  and  the  conclusion  Reached 
^  that  llie  clause  did  not  limit  or  restrict  the  power  of  the 
jislatnre  so  as  to  prevent  it  from  exempting  from  taxation 
such  property  as  in  its  discretion  it  might  think  proper. 

This  point  was  directly  presented  in  High  v.  Shoemaker^ 
22  OaL  363,  and  it  wes  held  that  "the  omission  to  tax  a 
portion  of  the  land  in  the  Stat©  dpes  not  render  the  Revenue 
Act  of  1857  void."  The  decision  was  based  upon  the  authorr 
ity  of  The  People  v.  Coletnan  and  the  reasoning  in  that  cas^ 
without ;  entering  aneW  upon  an  analysis  or  construction  of 
flie  section.  'Hiere  are  no  other  cases  in  this  Court  bearing 
directly  upon  this  question;  and  as  the  latter  case,  High  v.  i|l 

Shoemaker ,  rests  entirely  upon  the  case  of  People  y,  Cole^ 
man,  and  the  reasons  upon  which  it  is  placed,  we  will  pron 
ceed  to  the  examination  of  that  case,  and  will  give  our  con- 
struction of  that  section  of  the  Oonstitutiott. 

In  each  of  the  cases  considp'^  on  tiiat  appeal  the  question 
related  only  to  a  tax  wtym  business  —  a  tax  in  the  nature  of  a 
license  tax -^  and  it  was  so  considered  by  the  Court  in  deliv- 
ering their  opinion.  In  the  case  of  the  sale  of  consigned 
goods  there  were  some  features  that  resembled  a  tax  upon  ||] 

property,  but  the  Court  treated  it  as  a  tax  upon  the  business  ||| 

of  the  consignee.    The  first  clause  of  the  section,  "  Taxation  |l|: 

shall  be  equal  and  uniform  throughout  the  State,"  was  neces- 
sarily involved  in  the  discussion,  and  if  that  clause  should 
be  (Considered  applicable  to  taxes  of  that  character,  the  Court 
would  be  bound  to  declare  the  Act  void  so  far  as  it  levied 
thdse  taxes.  But,  as  already  stated,  it  was  held  that  the 
clause  applied  to  taxes  upon  property  only,  and  consequently 
it  had  no  application  to  taxes  upon  persons^  trades,  prof ee-  | 

aions  and  business.  ...  1 

The  question  an  to  the  construction  of  the  section  in  its  W 

application  to  taxes  upon  property  ^-  as  to  wheAer  it  limited 
^       You  xxxrv.— 29" 
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or  in  any  manner  restricted  ^ 
'was  not  involved  in  the  case 
all  that  was  Baid  upon  that  i 
regarded  as  obiter  dicta.  ^ 
these  cases  (The  People  v.  J| 
man)  J  that  the  clanae — "Tj 
form  tihronghont  the  Stated 
erty;  and  it  may  be  added' 
proposition  donbted  by  any  i 

At  the  time  of  the  adopt 
State  no  provision  identical 
ua  was  to  be  found  in  the  ( 

The  Constitution  of  Missc 
cnbjeet  to  taxation  in  this  Si 
to  its  value."  In  construis 
the  question  at  once  presents 
whether  the  property  to  be  tj 
the  State^  over  whicb  the  60 
diction,  or  only  such  propert 
discretion  subject  to  taxatio 

These  questions  were  very 
aZ.  V.  The  State  of  Miesouri 
the  Court  were  of  the  opini< 
of  the  term.  This  matter  1 
that  in  the  section  of  our 
word  of  doubtful  import 

The  section  relating  to  i 
taken,  with  certain  import 
Texas.  The  twentynaeventl 
is  as  follows :  ^*  Taxation  sh 
out  the  State.  All  properl 
proportion  to  its  value,  to  1 
except  such  property  as  ti 
Legislature  may  think  proj 
Legislature  shall  have  po^ 
tax  all  persons  pursuing  an 
provided,  that  the  term  '  o 
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to  apply  to  ptirstdts  either  agrieultaral  or  mechanical."  Thdt 
tection  wa4  framed  in  full  view  of  the  principle  that  the 
power  of  the  Legislature  over  the  subject  of  taxation  of 
property  is  plenary,  except  as  restricted  by  constitutional 
limitations.  That  portion  of  the  section  which  corresponds 
with  the  first  portion  of  the  section  in  our  Constitution  ^as 
not,  therefore,  intended  as  a  grant  of  power  to  the  Legisla- 
ture; nor  was  it  intended  as  an  affirmance  of  a  power  recog* 
nized  and  admitted  on  all  hands  as  possessed  by  the  Legisla* 
tare.  The  language  is  not  expressive  of  such  an  idea.  It 
must  have  been  intended  as  a  limitation  of  power.  This 
becomes  manifest,  and,  we  think,  indisputable,  when  that 
portion  of  the  section  is  read  with  the  following  clause: 
"  Except  such  property  as  two  thirds  of  both  Houses  of  the 
Legislature  may  think  proper  to  exempt  from  taxation." 
This  clause  was  inserted  for  some  purpose.  It  cannot  be 
said  that  it  was  added  without  any  object,  without  design, 
and  merely  to  round  a  period.  It  must  have  been  added 
because  the  framers  of  the  instrument  understood  that  with- 
out it  the  previous  portion  of  the  section  required  a  property 
tax  to  be  levied  upon  all  property  without  exception,  and 
that  the  clause  was  necessary  in  order  to  enable  the  Legis- 
lature to  exempt  any  description  of  property  from  the  opera- 
tion of  the  general  rule  of  taxation.  By  a  slight  change 
among  the  members  of  the  sentence,  but  still  retaining  the 
same  sense,  it  will  read :  "  All  property  in  this  State,  except 
such  property  as  two  thirds  of  both  Houses  of  the  Legislature 
may  think  proper  to  exempt  from  taxation,  shall  be  taxed  in 
proportion  to  its  value,  to  be  ascertained  as  directed  by  law." 
Read  in  that  manner,  it  is  evident  that  the  section  is  a 
limitation  upon  the  power  of  the  Legislature  to  exempt  from 
taxation  any  kind  or  parcel  of  property,  unless  exempted  in 
the  mode  therein  described,  and  that  the  clause  was  inserted 
as  a  relaxation  of  the  general  and  imperative  rule  embodied 
in  the  previous  words  of  the  section. 

Accepting  as  a  fact  that  our  Constitutional  Convention  bor- 
rowed the  first  portion  of  the  section  relating  to  taxation  from 
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the  Constitution  of  Texas,  andi 
CoziBtitatioii  permitting  tiie  Lij 
from  taxation,  is  omitted  froii^ 
sion  is  inevitable  that  it  was  nol| 
dumld  poBsesB  the  power  to  ex^ 
if  the  pienoDS  Giauses  of  that  4 
the  power  ef  the  L^slatoie  i| 
the  purpose  of  illustration,  thi| 
the  charter  of  a  eity,  diould  gn 
all  property  within  the  mun« 
section  simflar  to  that  which  ii^ 
of  Texas,  and  should  afterwai{ 
it  similar  to  that  of  our  Com 
that  the  power  of  exempting 
conferred  upon  the  municipa] 
charter,  and  was  denied  to  it 
In  the  People  v.  Coleman  tt 
debates  of  the  C<»istitutional 
that  the  clause  was  adopted  ^^ 
native  inhabitants  against  im 
arbitrary  exactions,'-  and  was  : 
The  remarks  of  the  members  < 
an  index  of  the  intention  of  i 
the  instrument  they  may  f  r 
section,  as  first  proposed  —  * 
this  State,*'  etc — would  inc 
power  of  the  Legislature,  w 
taxation,  the  words  of  the  8< 
property"  —  as  clearly  indi 
exercise  of  the  taxing  powe 
any  description;  that  ie  to 
ported,  limited  the  land  ten 
lands,  the  section,  as  adopts 
ud  valorem  tax  on  all  propc 
was  intended  to  apply  to 
quiet  the  fears  of  the  nati^ 
tracts  of  land>  and  were  ap; 
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be  mftde  to  bear  an  undue  partioB.  of  the  burden  of  Support- 
ing the  State  Oovemment  then  about  to  be  oi^anized,  if 
the  power  of  exemptiwi  now  contended  for  still  remained 
with  the  Legislature^  notwithstanding  that  section,  then  the 
pretense  that  the  section  would  afford  them  protection  was. 
illusory  and  deoeptive;  for  the  L^slatnre  would  have  the 
power,  by  exempting  from  taxation  all  other  property,  to 
cast  the  whole  burden  upon  lands. 

Every  one  is  aware  that  the  debates  of  a  Constitutional 
Convention  or  a  legislative  body  furnish  but  an  uncertain 
and  often  unreliable  guide  in  the  interpretation  of  Constita- 
tions  and  laws.  It  frequently  happens  that  no  one  expresses 
the  views  of  those  by  whose  votes  a  measure  of  importance 
is  passed.  Those  who  sustain  the  measure  may  be  satisfied 
with  voting  wilihout  discussion,  and,  if  one  or  more  of  them 
do  join  in  the  debate,  it  does  not  follow  that  their  intention 
or  their  interpretation  of  the  measure  is  that  of  the  majority. 

In  this  case,  while  it  appears  that  some  of  the  memb^ 
understood  that  the  provision  was  being  made  in  respect  to 
lands>  there  were  others  who  regarded  the  section  as  extend- 
ing to  all  property.  Tefft  said:  "  Taxation  in  this  country 
must  be  burdensome,  and  what  I  wish  to  urge  particularly 
is  that  we  should  provide  that  the  burden  may  rest  as  nearly 
equally  upon  the  shoulders  of  all  as  possible.  And  knowing 
this  fact,  viz:  that  from  the  necessities  of  the  case  taxation 
must  be-  burdensome  for  some  years  to  come,  I  feel  deeply 
interested  in  the  adoption  of  this  Article,  confining  the 
power  of  the  Legislature  to  certain  judicious  limits,  and 
compelling  them  to  resort  to  measures  that  will  ensure  an 
equality  off  taxation."  (Debates  in  Convention,  p.  867.) 
Bottfl  said  (Id.,  p.  372) :  "  I  hold  nothing  to  be  more  true 
than  that  government  is  instituted  for  the  preservation  of 
life,  liberty  and  property,  and  that  he  who  holds  property 
ought  to  pay  for  the  protection  of  that  property  in  propor^ 
tion  to  the  amount  that  is  protected ;  and  that  I  say  without 
any  regard  to  the  kind  of  property,  because  all  men  have  an 
equal  right  to  acquire  any  kind  of  property  they  please." 


i 


I 


tn!' 


.^xRi«»>r* 


454 


PlOPIJD  v.  ^ 


Opluton  «t  tht  (S 


The  Ctenrt,  in  The  Peojle  i 
if  the  poeition  contended  for  li 
woiild  have  no  power  to  ezemj 
of  religious  and  eleemosynary 
.  means  to  protect  her  own  domj 
manuf  actores,  medianical  eaxi 
**  meritorions  class  of  citizen^ 
These  matters  go  to  the  polic^ 
in  its  interpretation. 

The  Court  say:  "We  can 
ordinate  branch  of  the  Qoverx 
any  other  motive  than  a  Ul 
r^ard  for  the  interest  and  we 
a  legitimate  argument  in  f  av< 
by  the  Ckmrt  in  that  case,  it  n 
tion  is  any  more  conclusive 
legislation  is  taxation  than  wi 
rations,  the  division  of  the  S 
the  granting  of  a  charter  f < 
matter,  in  respect  to  which  tl 
is  limited  or  forbidden  by  tl 
limitation  of  power  in  any  j 
judicious  we  do  not  undertal? 
forgotten  that  the  Conatitutic 
—  of  power. 

There  are  few,  we  appreh 
of  the  legislative  history  of 
greater  number  and  more  < 
the  Constitution  now  afFordi 

Taxes  are  charges  impoec 
the  L^slature,  upon  pera 
jurisdiction.  The  power  of 
to  sovereignty,  and  under  o 
tains  to  the  l^slative  depa 
is  necessarily  a  legislative  a 
in  a  law,  enacted  for  that 
Legislature  ovej  the  whole  i 
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property  to  be  charged,  the  amount  of  the  tax,  the  mode  of 
levying,  assessing  and  collecting  it,  etc,  is  as  ample  as  over 
any  other  matter  that  is  the  proper  subject  of  legislative 
action,   the  Constitution  must  be  examined,  as  before  re- 
marked, to  ascertain  what  limitations,  if  any,  are  imposed 
upon  its  exercise.     What  is  the  import  of  the  words  "  Tax- 
ation shall  be  equal  and  uniform  throughout  the  State?" 
When  the  Legislature  has  established  a  rate  of  taxation  for 
general  State  purposes,  or  to  pay  the  funded  debt,  or  for  any 
or  all  of  the  purposes  for  which  revenue  is  required,  and, 
under  the  law,  lands  of  one  person,  or  situated  in  one  county, 
are  taxed  at  the  same  rate  upon  their  assessed  value  as  the 
lands  of  another  person  or  those  situated  in  another  county, 
then  it  may  be  said  that  the  taxation  is  equal  so  far  as  lands 
are  concerned.     But  it  may  be  safely  said  that  no  member 
of  the  Convention  or  elector  who  voted  upon  the  question  of 
the  adoption  of  the  Constitution  ever  heard  of  an  instance  in 
the  United  States  where  an  ad  valorem  tax  was  levied,  and 
the  same  species  of  property,  owned  by  diflFerent  persons  or 
being  in  diflFerent  counties,  was  charged  with  different  rates 
of  taxation ;  and  it  would  not  be  reasonable  to  suppose  that 
^  Convention  were  providing  against  such  an  improbable 
violation  of  the  rules  of  common  honesty.     But  suppose  A. 
owns  land  and  B-  ow^ns  a  stock  of  goods,  and  an  ad  valorem 
tax  is  levied  upon  the  land  only  —  or  suppose  both  A.  and  B. 
own   lands  or   other   property,    but   are  pursuing  different 
avocations,  and  the  tax  is  levied  upon  lands  only  or  upon 
tte  property  of  those  pursuing  A.  's  avocation,  can  it  be  said, 
in  either  case   that  the  taxation  is  equal  ?    The  inequality  is 
60  apparent  that  argument  cannot  make  it  more  manifest. 

^^t  if  it  ia  still  contended  that  taxation  is  equal,  when  the 
Bame  species  of  property,  whatever  it  may  be,  is  charged 
with  the  same  ^  valorem  tax,  the  next  clause  of  the  section, 
"  All  property  in  ^'^i^  ^^^^^  ^^^  ^^  taxed  in  proportion  to 
its  value,'*  ig  a  complete  answer  to  the  position.  Construc- 
tion or  interpretation  can  scarcely  make  the  meaning  of  the 
words  tuox-e  apparent,  for  Uiere  is  no  word  in  the  dai^se  of 
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ambigaouB  or  doubtful  import  • 
muBt  he  kept  in  view,  and  that  \ 
Boverign  power  upon  the  property 
a  charge  upon  its  o^n  property 
which  it  has  no  dominioa.    Thij 
the  State,  whether  lands,  revenii 
the  property  of  the  United  Stati 
this  State''  does  not  mean  eith^ 
may  designate,  or  all  except  sxii 
exempt,  is  as  self  evident  as  the 
greater  than  a  part"    No  prooc 
Btration  can  make  it  plainer.    Hi 
that  the  property  liable  to  taxal 
except  such  as  the  Legislature  m 
the  Constitution  of  Texad,  from 
before  them,  containing  the  pro 
pose,  and  the  omission  to  copy 
countable. 

Apply  the  opposite  construct! 
Clonstitution,  expressed   in  no 
and  the  absurdity  is  apparent 

The  next  section  provides  tl 
and  personal,  of  the  wife,  owaie 
marriage,  and  afterwards  acquii 
Bhall  be  her  separate  property 
**  except  such  property  as  the  I 
vest  in  the  husband,"  and  the 
tection  to  the  wife.  Take  the  s 
Rights :  "  All  men  are  by  na 
etc.;  "All  political  power  i 
etc. ;  "  All  persons  shall  be  ba 
etc. ;  and  add  the  clause  which 
the  section  relating  to  taxati 
Rights  becomes  a  sham. 

Provision  is  made  in  the  sec 
shall  be  levied  ad  valorem,  thai 
shall  be  made  in  a  mode   to  1 
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AssessoTB  ta  be  elected  bj  the  qualified  electors  of  the  proper 
district,  county  or  town.     What  do  the  preceding  words  of 
the  section  mean  f     What  was  the  purpose  of  their  insertion 
in  connection  with  the  provisions  just  alluded  to?     We  can 
conceive  of  no  other  purpose  than  to  secure  that  equality  of 
taxati<m  which  results  from  subjecting  all  property  to  the 
same  burden  —  to  give  effect  to  that  maxim  which  accords  so 
perfectly  with  justice  and  right — qui   aevUit    commodum 
debit  sentire  onus. 

It  is  provided  by  the  second  section  of  the  General  Beve- 
nue  Act  of  1867,  as  amended  in  1869,  (Stats.  1859,  p.  343,) 
that  "  all  property  of  ©very  kind  and  nature  whatever  within 
this  State  shall  be  subject  to  taxation,  except "  certain  prop- 
erty therein  specified.    After  mentioniiig  the  property  of  the 
State,  the  counties  and  municipal  corporations,  and  of  the 
United  States,  the  section  enumerates  colleges,  school  houses 
and  other  buildings  for  tihe   purpose   of  education,  public 
hospitals,  asylums,  poor  houses  and  other  charitable  institu- 
tions for  the  relief  of  the  indigent  and  ilfflicted,  churches, 
chapels  and  other  buildings  for  religious  worship,  together 
''^"th  lots  of  ground  and  other  property  appurtenant  thereto ; 
cemeteries  and  graveyards;  the    property    of    widows  and 
orphan  children  to   the  amount  of  one   thousand    dollars; 
glowing  crops  and  mining  claims. 

If  the  power  exists  in  the  Legislature  to  exempt  growing 
crops,  mining  claims  and  other  property  mentioned,  the 
exemption  may  be  carried  still  further,  until  property  of  one 
class  is  made  to  bear  the  whole  burden  of  taxation.  The 
exemption,  so  f  a^  a»  i*  includes  private  property,  is  in  plain 
violation  of  the  command  of  tibe  Constitution. 

I^oes  the  attempted  exemptioii  of  certain  species  of  prop- 
-e^^  from  taxation  render  the  whole  Revenue  Act  void? 
^©  are  of  the  opi^iion  that  such  result  does  not  ensua  The 
exemption  being  void,  it  must  be  stricken  from  the  Act,  and 
^^  .Ax5t  must  be  read  as  if  that  provision  had  not  been 
iB8«1»d*     The  Act  of  April  2d,  1866,  when  the  illegal  pro- 
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vision  is  expui^gated,  presmbes  \hM 
dollar  and  five  cents,  etc.,  ^'  is  beoi 
be  ooQeeted  and  paid  for  State  pi 
value  of  all  property  in  this  St&ta| 
of  the  Assessora^  under  the  Act^i 
their  respective  districts,  countie^ 
This  comprehends   all  property  q 
denominated,  generally,  public  ^ 
the  Assessor  to  assess  a  parcel  ol 
prehension  of  the  law,  will  not 
list     In  that  reapect  it  has  nj 
easual  amission  of  a  parcel  of  p 
of  fact. 

It  is  scarcely  necessary  to  say, ' 
provision  of  the  Constitution  w€ 
of  the  several  Acts  of  the  L^s 
certain  exemptions  from  taxation 
or  to  add  that  our  inclination 
attempting  to  uphold  the  Acts  oi 
not  dearly  in  confiict  with  t 
learned  Justioee  who  united  in  tl 
Coleman  and  High  v.  Shoemdket 
we  would  readily  and  willingly  3 
decisions,  in  cases  where  the  cofi 
provision  is  involved  in  doubt, 
the  Constitution  is,  as  we  find 
free  from  ambiguity  or  doubt, 
tution  as  the  paramount  authn 

Judgmant  nveiraed  and  the 
trial 


nToTE. —  The  foregoing  opr 
ber  Term,  1867.i 
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By  the  Courts  QBoaEBiTy  J.,  on  petition  for  rehearing; 

Inasmnoh  as  two  members  of  the  Court  were  not  on  the 
bench  when  this  cause  was  decided^  we  have  deemed  it 
proper,  on  the  petition  for  rehearing,  to  review  carefully  the 
propositions  announced  in  the  original  opinion. 

We  shall  not  attempt  to  go  into  a  fresh  analysis  of  the 
various  and  complicated  provisions  of  the  Revenue  Laws 
involved  in  the  case.  This  duty  was  laboriously  and  care- 
fully performed  in  our  former  opinion ;  and  we  have  nothing 
to  add  to  or  subtract  from  the  conclusion  announced  on 
that  branch  of  the  case. 

But  to  avoid  any  possible  misapprehension  in  respect  to 
our  position  on  the  more  important  propositions  involved  in 
the  case,  we  propose  to  amplify  somewhat  the  views  hereto- 
fore expressed. 

Counsel  have  urged  with  much  earnestness  that  this  pre- 
sents a  case  of  double  taxation.  The  argument  is,  that  the 
owner  of  the  mortgaged  premises  is  taxed  for  the  full  value 
of  the  property  without  any  abatement  for  the  mortgage  debt, 
whilst  the  holder  of  the  mortgage  is  also  taxed  for  the  full 
amount  of  the  debt. 

In  other  words,  it  is  insisted  that  if  the  owner  of  the 
mortgaged  property  is  assessed  for  its  full  value,  the  debt 
secured  by  the  mortgage,  which  is  a  lien  on  the  property, 
and  to  that  extent  represents  the  same  value,  cannot  be 
taxed  without  creating  a  case  of  double  taxation.  But  if 
that  be  the  result,  it  is  obvious  it  is  only  the  mortgagor  who 
can  complain.  It  is  his  property,  if  any,  which  is  doubly 
taxed  and  not  that  of  the  mortgagee.  The  question  does  not 
arise  in  this  case  whether  or  not  mortgaged  property  can  be 
assessed  at  its  full  value  without  abating  from  such  value 
the  amount  of  the  mortgage.  If  we  were  to  attempt  to 
decide  that  question  in  this  cause  we  should  travel  out  of 
the  record  and  decide  upon  a  proposition  which  is  not  before 
us. 

The  point  before  us  is  whether  or  not  a  tax  on  the  debt 
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secured  by  the  mortgage  is  in  \ 
against  the  mortgagee.  Can  ij 
taxed  on  the  same  value  t  It  j 
not  the  fact;  and  it  is  equally  ti 
mortgage  is  the  subject  of  tad 
amongst  other  property  to  be  ^ 
or  loaned,  whether  secured  bj 
wise,"  and  "  all  solvent  debts, 
from  such  person,  corporation, 

A  solvent  debt,  therefore,  in 
taxpayer,  and  whether  secured 
the  express  letter  of  the  statute 
is  not  double  taxation  as  again 

But  the  more  important  pro] 
is  that  arising  under  section  thi 
Constitution,  which  provides  1 
and  uniform  throughout  the 
State  shall  be  taxed  in  propoi 
tained  as  directed  by  law;  b^^ 
town,  county  and  State  taxes  6 
electors  of  the  district,  county 
taxed  for  State,  county  or  tov\ 
Revenue  Act  exempts  certaii 
from  taxation;  and  it  is  insi 
clause  of  the  Constitution  th< 
In  the  original  opinion  in  thi 
tion  fully  and  arrived  at  the 
has  no  constitutional  power 
class  of  private  property  w 
cause  to  change  our  views  or 
the  question  is  of  grave  iii\po 
sidered  the  propositions  here 
proper  to  state  a  few  additi 
conclusions. 

We  assume  it  is  an  axio 
government^  the  burdens  of 
as  equally  as  practicable;    f 
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have  differed  widely  as  to  tlie  most  eflFeotire  methods  of 
attaining  this  equality^  it  is  now  conceded  on  all  sides  that 
it  should  be  the  aim  of  all  enlightened  Governments  to 
approximate  as  nearly  as  possible  to  a  system  of  perfect 
equality  in  the  imposition  of  taxes.     We  are  authorized  to 
aassume  that  t^e  Convention  which  framed  our  Constitution 
had  in  view  this  cardinal  principle  in  political  economy  when 
it  ordained,  as  a  part  of  tie  organic  kw,  that  ^*  taxation  shall 
be  equal  and  unifonn  throughout  the  State.     All  property 
in  this  State  shall  be  taxed  in  proportion  to  its  value^  to  be 
ascertained  as  directed  by  law." 

In  construing  this  clause,  no  one  can  doubt  that  the  gon^ 

1^1  object  which  it  was  designed  to  accomplish  was  equality 

and  uniformity  in  taxation.     But  there  has  bedn  considep- 

able  diversity  of  opinion  as  to  the  nature  and  extent  of  the 

equality  and  uniformity  intended  to  be  established.    In  The 

People  V.  Coleman,  4  CaL  46,  the  Court  held  that  the  L^s- 

ture  IS  not  prohibited  from  discriminating  between  different 

classes  oi  property  or  oitirens;  nor  f i*om  ex^npting  entirely 

from  taxation  such  classes  of  either  as  it  may  see  fit,  unless 

it  appear  that  the  Legislature  imposed  a  tax  "  designedly 

operating  unequally;'*  or  unless  "a  want  of  uniformity  in 

its  operations  were  apparent  upon  its  face,"  in  which  event, 

it  admits,  it  would  be  the  duty  of  the  Court  to  pronounce 

the  act  unconstitutional. 

^ith  all  due  respect  for  our  predecessors,  we  cannot  sub- 
scribe to  tbis  reasoning.  We  are  unable  to  perceive  that  it 
is  at  all  material  whether  the  Act  "  designedly  '^  operates 
unequally,  or  Whetber  its  want  of  uniformity  in  its  operation 
18  apparent  on  its  face. 

If  a  tax  be  grossly  unequal  or  practically  devoid  of  uni- 
formity in  its  operation,  it  is  wholly  immaterial  whether  it 
is  the  result  of  design,  accident  or  inadvertence.  Its  validity 
cannot  depend  upon  the  motive  which  prompted  it,  nor  upon 
the  circutnstances  attending  its  enactment  If  it  be  obvi- 
ously an  unequal  tax  and  not  uniform  in  its  operation,  it 
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violates   the   Oonstitatbni  wlia 
origin* 

Nor  can  we  anbscribe  to  the  | 
tore,  at  its  discretion,  may  dial 
classes  of  property  or  citizens  i 
If  it  can  tax  one  cdass  of  proper^ 
rate  and  another  class  at  a  difief 
or  more  classes  at  all,  there  is  t 
cretion  in  these  respects.  It  msj 
of  taxation  upon  a  particular  ol 
other  classes.    It  may  collect  th^ 
from  merchandise  alone,  or  froi 
chandisa    It  may  tax  lands  or  i 
of  banks,  trade  corporations,  a 
merchandise.    In  short,  it  may  e 
which  would  be  utterly  ruinous 
of  citizens,  whilst  other  more  f  i 
tially  or  wholly  exempt 

It  is  no  answer  to  this  argun 
lature  should  so  grossly  abuse  i 
found  at  the  ballot  box.  The  si 
like  effect  to  any  other  violatic 
Legislature.  The  functions  of 
constitutional  legislation  are  ue 
'appealed  to  as  the  only  remed; 

Nor  are  we  without  some 
yalue  of  this  constitutional  pro^ 
interests  have  predominated  ii 
and  mining  claims  have  conse 
'tion.    Bui  it  may  be  that  at 
tural  and  commercial  intereeti 
ence  in  our  legislation ;  in  wl: 
constitutional  limitation^  the 
chiefly  imposed  on  the  minin 
of  other  property  justly  lial 
The  subjects  of  taxation  -won 
as  the  one  or  the  other  interc 
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cal  inflnenoe,  thereby  leading  to  retaliatoiy  legislation  on 
the  part  of  the  dominant  dasd  against  the  other. 

These  considerations  doubtless  influenced  the  Convention 
in  framing  the  Conatitation  to  omit  from  that  inatmment  the 
provision  contained  in  the  Constitution  of  Texas,  whereby 
the  Legislature  is  empowered|  at  its  discretion,  to  exempt 
from  taxation  such  property  as  it  shall  see  proper.  And  it 
was  precisely  such  possible  abuses  as  those  above  mentioned 
tiiat  our  Constitution  was  intended  to  prohibit 

The  language  of  the  section  we  have  quoted  is  so  explicit 
as  to  leave  but  little  room  for  doubt  as  to  its  correct  inter- 
pretation; but,  if  any  doubt  remained,  it  is  readfly  solved  by 
reference  to  the  peculiar  eireomstances  imder  which  that 
section  was  adopted.  The  omission  to  confer  upon  our 
Legislature  the  discretion  specially  delegated  to  the  Legis- 
lature of  Texas  in  respect  to  the  exemption  of  property  from 
taxation  must,  under  all  the  circumstances,  be  presumed  to 
have  been  intentional,  and  is  equivalent  to  an  express  consti- 
tutional prohibition  to  the  exercise  of  the  powers  thus  de- 
signedly withheld. 

We  adhere,  therefore,  to  the  proposition  heretofore  an- 
nounced, that,  under  the  Constitution,  the  Legislature  has  no 
power  to  exempt  from  taxation  any  private  property  what- 
soever. 

If  any  practical  inconvenience  shall  result  from  our  con- 
struction of  the  clause  in  question,  the  remedy  will  be  found 
in  an  amendment  of  the  instrument  itself.  It  is  our  prov- 
ince to  expound  it  as  we  find  it,  and  not  to  supply  its  omis- 
sions, if  any  there  be,  by  forced  interpretations 
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rsr  THE  IIATTEB  OF  THE  \ 
P.  HAMILTON, 

Public  AmmaarBMUcmn  Axnaomn  «| 
Bbtatb.— The  Pablle  Adrnfatigtratov 
Francisco  can  take  apon  himself  th< 
Clven  eaUte  only  by  Tirtve  of  a  vpec 
maAe  upon  a  patltKm  theiiter  IIIM  in ' 
not,  by  Ylrtae  of  hia  ofllee,  acquire  tlu 
tlcnlar  estate. 

Om  Administbatob  Only  a*  Oifi  and  ti 
iatrator  of  an  estate  is  In  efflee,  ther 
or  Oonrt  to  appoint  a  new  onei 

AiToivTumm  ov  Aomihistsatob  —  How 
ment,  as  provided  In  aectlon  stzty-t 
eation  of  the  appointee,  and  the  iasui 
necessary  proceedings  to  InTesc  such 
Istrator  of  an  estate.  The  appoint] 
has  qnalifled  and  recelyed  hIa  letten 

Floor  or  OmcuL  Cbamactmb  am  Admx 
admin  iatrator  can  only  establlah  hU 
the  production  of  hie  letters  with 
certified  copy  of  the  record  thereof, 
of  aectlon  ostanty-two  of  the  Proba 


Appsai^  from  the  Probate  Co 
Francisco. 

William  F.  Hamiltoii  died 
County  of  San  Francisco,  Stal 
day  of  June,  1862,  leaving  esta 
July,  1862,  Adolphna  HoUub, 
trator  of  the  City  and  Count 
petition  in  the  Probate  Court  o 
forth  sufficient  facts  to  conf ei 
and  praying  for  letters  of  adi 
due  and  legal  notice  of  sucli 
Clerk  of  said  Court,  and  on  tl 
order  was  made  and  entere 
Adolphus  Hollub,  administrat 
ing  the  oath  prescribed  by  \t 
the  records  of  the  Probate  Co\ 
or  took  the  oath  required  by 
administration  upon  the  •  e&tat< 
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On  the  said  Sd  day  of  July,  1869,  an  order  mm  also  madd 
appointing  three  appraisers  to  appraise  the  estate,  but  n^ 
inventory  and  appraisemezit  was  erer  Hed  by  Hollub.  On 
the  23d  day  of  July,  1862,  an  wder  was  made  directing  thfe 
publication  of  notice  to  creditors  of  said  deeeased,  and  exuA 
notice  was  published  by  Hollub  for  the  rfwift  and  in  the 
manner  prescribed'  by  the  order. 

The  claim  of  one  Patridge  was  presented  to  and  allowed 
by  Hollub,  as  the  administrator  of  the  estate,  on  the  16th  day 
of  May,  1868,  which  claim  was  also  approved  by  tbe  Probate 
Judge,  and  filed  in  the  Court;  bnt  no  other  acts  appear 
from  the  records  or  files  of  the  Court  to  have  been  done,  or 
other  proceedings  taken  by  him  in  the  matter  of  the  estate. 

On  the  8d  day  of  April,  1866,  a  petition  for  letters  of 
Administration  upon  the  estate  was  filed  in  said  Court  by 
J-  W.  Brumagim,  the  then  duly  elected  and  qualified  Public 
Administrator  of  the  City  and  Oounty  of  San  Francisco, 
netting  forth  the  death  of  Hamilton  in  said  city  and  county, 
that  he  left  estate  therein,  that  he  was  unmarried,  and  that 
his  heirs  at  law  were  nnlmown  to  petitioner,  and  praying 
^OT  letters  of  administration  upon  his  estate.     On  the  same 
day  an  order  was  made  by  the  Probate  Court,  directing  the 
^lial  and  legal  notice  to  be  given  by  the  Clerk  of  the  Court 
of  the  hearing  of  said  petition,  on  the  13th  day  of  April, 
1865,  which  notice  was  duly  and  regularly  given  according 
to  law;  and  on  the  said  thirteenth  day  of  April,  upon  proof 
of  the  facts  set  forth  in  the  petition,  an  order  was  made  and 
entered  by  the  Probate  Court,  appointing  J.  W.  Brumagim 
the  admiiustrator   of  the  estate  upon   his  taking  the  oath 
prescribed  by  the   statutes.       No  person   interested  in  the 
estate  appeared  at  the  hearing  of  the  laet  mentioned  petition 
to  contest  the  same.    On  the  28th  day  of  November,   1865, 
Brumagim  duly  qualified  as  such  administrator,  and  letters 
of  ^Ministration  on  said  estate  were  issued  to  him  on  that 
day.     On   the  80th  day  of  November,   1865,  orders  were 
nlade  and  entered  by  the  Probate  Court,  directing  a  notie^ 
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to  the  craditon  of  said  deo^ 
Appointed  appraiBorB  to  apprai^ 
Brumaghn  published  the  notici 
for  the  time  and  in  the  maimer  j 
0a  the  14th  day  of  Jaimaiy^  ] 
appraiaement  of  the  estate.    C| 
1867y  Brumagiin^  as  administi 
petition  in  Coart^  praying  for  i 
belonging  to  the  estate,  for  thd 
outstanding   against  the  deoe 
expenses  of  the  administration } 
At  the  hearing  of  this  petii 
1867,  objections  were  made  to 
sale  by  one  Hngh  Hamilton,  d 
only  heir  at  law  of  deceased,  < 
that  Brumagim  was  not  the  lej 
of  the  estate,  and  that  Hollub  ^ 
The  Court  by  its  order  denic 
gim,  and  revoked  and  annuUe 
tration,  from  whieh  order  Brui 
The  other  facts  are  stated  ii 

Haight  S  Temple,  for  Appe 

The  Public  Administrator 
estate  virtvie  officii,  but  ther 
administration  in  each  case.  ( 
Rogers  v.  Hoherlin,  11  CaL  IS 
Public  Administrator  is  but 
may  be  issued.  (Rogers  ▼•  H 
A  special  statute  in  reference 
the  Public  Administrator  aha 
tration  upon  each  estate  as 
persons  who  apply  for  lette: 
1860,  p.  105.)  In  thia  ca£ 
HoUqK 
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McCtMough  <£  Boyd,  for  Bespondent 

The  appointment  of  a  new  administrator  cannot  be  made 
whilst  a  former  administrator  is  in  ofiSce.  (Haynes  v.  Meeks, 
20  CaL  810,  311.)  A  judicial  grant  of  administration  was 
made  to  Holluhy  after  due  and  legal  proceedings  takcA,  on 
July  21st,  1862.  That  grant  was  a  distinct  and  independent 
proceeding  in  the  nature  of  an  action  of  which  the  petition 
was  the  commencement,  and  the  order  making  the  grant 
was  the  judgment,  like  the  proceeding  for  the  sale  of  the 
real  estate  of  an  intestate.  (Sprigga*  Estate,  20  Cal.  124.) 
From  that  order  an  appeal  lay.  (Probate  Act,  Sec  297.) 
Unless  appealed  fr<Mn,  or  properly  revoked,  it  is  conclusive. 
It  cannot  be  attacked  collaterally.  {Garwood  v.  OarvH>od,  29 
Cal.  520.)  Although  it  does  not  appear  afjlnnatively  from 
the  record  that  Hollub  took  the  oath  or  that  letters  were 
issued  to  him,  yet  these  will  be  presumed  when  attempted 
to  be  questioned  collaterally.  What  ought  to  have  been  done 
is  conclusively  presumed  to  have  been  done.  !Nbr,  in  this 
collateral  proceeding,  was  it  permissible  to  show  by  evidence 
aliunde  that  letters  did  not  issue.  The  Probate  Court  is  a 
Court  of  superior  jurisdiction,  and  if  the  record  is  silent, 
everything  will  be  presumed  to  have  been  rightly  done. 
(Eahn  v.  Kelly,  ante,  391 ;  Stats.  1863,  p.  339,  Sec  46. 
See,  also  Magraw  y.  McOlynn,  26  CaL  430;  Boyd  v.  Blank- 
man,  29  Cal.  42 ;  Lucas  v.  Todd,  28  Cal.  182 ;  Elden  v.  Ked- 
dell,  8  East,.  187;  Bamsbottom  v.  Buckhurst,  2  M.  &  S.  567; 
Davis  V.  Williams,  13  East,  232 ;  2  Williams  on  Executors, 
4th  Am.  ed.,  *1,611.)  The  grant  of  administration  having 
been  made,  and  Hollub  having  acted,  and  the  Court  having 
recognized  him  in  his  oflScial  capacity,  whatever  was  neces- 
sary to  authorize  him  to  act  will  be  presumed,  when  raised 
collaterally.  The  maxim  applies  —  Probatis  extremis,  prts- 
sumtmtur  media.    (Fratt  v.  McCuUough,  1  McLean,  73.) 
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By  the  Court,  Sanbxbson,  J. 

A  Public  Administrator  of 
Francisco  does  not,  hj  virtue  i 
to  administer  upon  any  partii 
persons  to  whom  letters  of  adE 
as  provided  in  the  fifty-secod 
he  can  take  upon  himself  the 
a  given  estate  only  by  virtud 
Probate  Court,  made  upon  a  ; 
8uoh  estate.     (Statutes  1860, 
Cal.  216 ;  Rogers  v.  Hoherleii 

Such  being  the  rule,  the  oi 
is:  Does  the  record  show  a  g 
lub?  If  so — there  being  m 
subsequently  revoked — ^the  sul 
agim  was  void,  for  it  has  be€ 
pointment  of  a  new  admini 
whilst  a  former  administrator 
can  be  made  in  the  first  insts 
tate."  {Haynes  v.  Meeks,  20 
never  obtained  a  grant  of  a< 
Court,  there  is  no  pretense  bt 
agim  was  regular  and  valid. 

As  to  the  alleged  appoint 
only  that  he  filed  a  petition 
his  application  was  given; 
order,  as  provided  in  acetic 
directing  that  letters  of  adn: 
his  qualifying,  as  provided 
that  on  the  same  day  the  i 
was  made;  that  subsequen 
notice  to  creditors  to  be  p 
notice  was  in  fact  publish< 
Patridge  subsequently  pre 
which  was  allowed  by  H 
Probate  Judge.     With  th 
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of  adminiBtration  with  tHe  oath  of  office  attached  is  shown, 
nor  the  record  thereof,  which  the  statute  requixed  to  be 
made.  (Sec  72.)  On  the  contrary,  the  affidavit  ef  Hollub 
him  self  shows  that  to  the  best  of  his  knowledge  he  never 
took  the  oath  of  office,  and  that  no  letters  were  ever  issued 
to  him. 

Does  this  show  a  grant  of  administration  to  Hollub? 
Clearlj  not  The  order  directing  letters  to  be  issued  to  him, 
upon  his  qualifying  in  the  manner  provided  in  section  sev- 
enty-two, was  only  one  step  towards  his  appointment.  It 
did  not,  of  itself,  vest  him  with  the  office.  His  appointment 
was  in  fieri,  until  he  had  qualified,  and  received  his  letters. 
(Sec  72.)  The  order,  as  the  statute  intends  all  such  orders 
shall  be,  was  conditional,  and  did  not  take  effect,  because 
the  condition  was  never  complied  with.  The  order  of  the 
Court,  in  such  cases,  does  not,  of  itself,  under  our  statute, 
constitute  the  grant  of  administration,  and  a  certified  copy 
as  evidence  does  not,  as  claimed  by  counsel  for  the  respond- 
ent, establish  .the  official  capacity  of  an  administrator  in  a 
collateral  proceeding.  Under  our  statute  an  administrator 
would  have  to  establish  his  official  character,  if  denied,  by 
the  production  of  his  letters  with  the  oath  of  office  annexed, 
or  of  a  certified  copy  of  the  record  thereof,  which  the  statute 
requires  to  be  made.  (Sec.  72.)  The  mode  of  procedure 
provided  by  our  statute,  differs  from  that  disclosed  in  the 
cases  of  Elden  v.  Keddell,  8  East,  187,  and  Davis  v.  Wil- 
liams, 13  East,  232,  upon  which  respondent  relies.  In  each 
of  these  oases,  the  order  of  the  Court  recited,  that  the  Ad- 
ministrator had  been  first  sworn  to  duly  administer. 

Order  teversed^  and  cause  remanded  for  further  pro- 
ceedings*- 
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THE  PEOPLE  OF  THE  STA 
rel  a  C,  BYNERSON 

CBBTXnCATB  OF    BlbCTIOIT  TO  M  oUMo  { 

right  of  entry  on  the  dlscharse  of  tl 
the  Incnmbent  ehoald  receive  a  sepi 
or  take  therefor  a  aeparate  oath  of  < 
hy  the  Aet  creating  or  regulathig  i 

OOHSTITUTIOMAL    POWBB  OF  LHQISLATUBI 

tutlonal  power  by  enactment  to  dive 
which  he  had  been  elected  and  dul 
under  which  he  became  invested  tt 
be  created  under  the  Constitution,  t 
such  office. 

Inif. —  In  Buch  ease,  however,  this  po 
of  an  ecf  oHloio  office,  which,  under  tl 
by  election,  to  the  hicumbent  of  an 
to  auch  60  oifMo  office. 

Xa^M. —  The  clause,  to  wit:  **A8aea8< 
and  State  taxes  shall  be  elected  bj 
county  or  town  In  which  the  proii 
purposes  Is  sltnated,*'  contained  In 
Constitution,  Is  Imperative  and  m 
the  Legislature  to  a  particular  n 
Collectors  In  the  first  Instancei,  sul 
which  may  be  occasioned  by  the 
ability  of  the  Incumbent  as  the  ( 
provide; 

IiMDM.— The  Legislature  may  by  law 
Collector  upon  the  tneambent  of 
must  precede  the  election  of  sue 
the  qualified  electors  of  the  Tax  { 

iDUf  —  Act  of  April  2d,  1866,  r»81 
San  JoAQiriM  Couktt. —  The  Act 
Treasurer  of  San  Joaquin  Counts 
2d,  1866,  was  not  designed  to  fill 
but  It  was  to  make  the  Treasure! 
County  Tax  Collector.  In  so  fa 
of  said  office  to  take  place  befoi 
it  is  unconstitutional  and  ToldL 

Appeal  from  the  District 
San  Joaquin  County. 

The  facts  are  stated  in  the 

/.  O.  McCullotLgh,  Attor^n 
L.  W.  Elliott,  for  Appellant, 
aKty  of  the  Act  of  April  2d 


J  an.  1868.] 


People  v.  Kelssy. 


491 


Argument  for  Respondoiit. 


of  the  office  of  Tax  Collector  of  San  Joaquin  County  from 
the  Sheriff  to  the  Treasurer  of  saiS  county,  so  far  as  said 
Act  affected  appellant  and  respondent ;  and  cited  Laihrop  v. 
Brittain,  80  Cal.  680;  Sears  v.  Dixon,  33  Cal.  326 ;  Aulanier 
V.  Governor,  1  Texas,  653 ;  Johnson  v.  Wilson,  2  N.  H.  202 ; 
Morrell  v.  Sylvester,  1  Greenleaf,  248 ;  U.  S.  Dig.  522,  Sec 
35;  People  v.  Scannell,  7  Cal.  432;  State  v.  Findlay,  10 
Ohio,  51;  People  v.  Welle,  2  Cal.  204,  206. 

E.  B.  Pillsbury,  and  J.  H,  Budd,  for  Respondent. 

L  The  facts  found  by  the  Court  do  not  establish  the  right 
of  relator  to  the  office  of  Tax  Collector,  and  are  not  incon- 
sistent with  the  right  of  defendant  thereto,  and  the  judgment 
of  the  Court  below  in  favor  of  defendant  should  be  affirmed. 
The  relator  did  not  receive  any  votes  for  the  office  of  Tax 
Collector;  he  was  not  declared  elected  to  that  office;  he  did 
not  take  the  oath  of  office  as  Tax  Collector;  nor  did  he  file 
an  official  bond  as  such  within  the  time  prescribed  by  statute. 
The  proof  that  relator  received  votes  as  Sheriff  is  not  proof 
that  he  received  any  votes  as  Tax  Collector,  notwithstanding 
the  statute  making  the  Sheriff  ex  officio  Tax  Collector. 
(Lewis  V.  Myers,  8  CaL  676;  8  Johns.  148;  1  Johns.  S3,) 

II.  The  statute  provides  that  an  office  shall  become  vacant 
on  the  happening  of  either  of  the  following  events:  list 
Resignation  of  incumbent  3d.  His  removal  from  office. 
3d.  His  insanity.  4th.  Conviction  of  incumbent  of  a  mis- 
demeanor in  office.  6th.  A  refusal  or  neglect  of  the  person 
elected  or  appointed  to  take  the  oath  of  office,  as  prescribed  in 
section  17  of  the  Act  concerning  officers,  (Hittell,  4,735,)  or 
bis  refusal  or  neglect  to  file  his  official  bond  within  the  time 
prescribed.  (Hittell,  4,739.)  6th.  The  non-residence  of  the 
incumbent  in  the  district  in  which  the  duties  of  his  office 
are  to  be  exercised.  7th.  The  non-performance  of  the  dutieB 
of  his  office  by  incumbent  for  a  period  of  three  consecutive 
months.  8th.  The  decision  of  a  competent  tribunal  declar- 
ing the  election  or  appointment  void  or  the  office  vacant. 
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(HitteU,  4,741.)  How  many  or 
proven  on  the  trial  do  not  appear 
by  reason  of  the  failure  of  relato 
the  appeaL  But  the  presumptic 
tained  the  judgment  of  the  Coi 
that  a  vacancy  in  the  ofBce  did  i 
29  OaL;  People  v.  Jewelt,  6  Ca 

III.  If  the  relator  had  confei 
ture  the  right,  as  Sheriff,  ex  ofj 
and  receive  the  emoluments  of 
the  Legislature  must  also  be  coi 
wpeal,  in  whole  or  in  part,  th 
«uch  right,  and  to  confer  the  sat 
other  non-judicial  county  office. 
N.  S.,  523 ;  Butler  v.  Pennsylva 

IV.  The  duraticm  of  the  ofl 
fixed  by  the  Constitution,  (Cons 
term  of  such  office  can  be  fixed 
tuw.  (Peoph  y.  HasheU,  5 
stated.)  The  Legislature  transi 
Tax  Collector,  and  the  same  ] 
the  hands  of  the  relator  could 
in  other  hands.    (Attorney  Qe\ 

By  the  Court,  SpBAotru,  J.: 

This  is  an  action  in  the  nati 
into  the  rights  of  the  respective 
the  duties  of  the  office  of  T 
County  of  San  Joaquin. 

The  appellant  Ryneraon,  at  tl 
tember  6th,  1866,  was  elected  £ 
and  after  receiving  his  certifi 
^xJilj  qualified  for  the  perform 
of  Sheriff  of  said  county.  A 
qualification  of  appellant,  as  t 
State  devolved  upcm  the  Slier: 
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duties  of  Tax  Collector  of  the  county.  Appellant  did  not 
receive  any  separate  certificate  of  election  aa  Tax  Collector 
of  the  county>  but  prior  to  bia  ent^ing  npon  hie  duties  aa 
Sheriff,  to  wit:  on  the  20th  day  of  February,  1866,  he  filed 
his  bond  as  Tax  Collector,  which  was  duly  approved,  and  on 
the  first  Monday  of  March,  1866,  he  ^it^ed  upon  the  duties 
of  the  office  of  Sheriff  of  said  county,  and  ex  officiOj  sB  sher^ 
iff,  discharged  the  duties  of  Tax  Collector  of  the  ootinty, 
without  having  taken  any  oath  of  office,  other  than  that  aa 
Sheriff,  until  the  first  Monday  of  March,  1867.  The  respcn^ 
dent  was  elected  Treasurer  of  San  Joaquin  County  at  the  gen- 
eral election  in  1865,  at  the  same  time  appellant  was  elected 
Sheriff,  and  entered  upon  the  duties  of  his  office,  as  such 
Treasurer,  on  the  first  Monday  of  March,  1866.  On  the  2d 
day  of  April,  1866,  an  Act  of  the  Legislature  was  passed  and 
approved,  making  the  Treasurer  of  San  Joaquin  County  ex 
officio  Tax  Collector  of  said  county,  and  providing  that  the 
Act  should  "  take  eflFect  and  be  in  force  from  and  after  the 
first  Monday  of  March,  1867."  Prior  to  the  first  Monday 
of  March,  1867,  respondent  who  then  was,  and  since  the 
first  Monday  of  March,  1866,  had  been,  and  still  is  the  duly 
elected,  qualified  and  acting  Treasurer  of  San  Joaquin  Coun- 
ty, filed  a  bond  as  Tax  Collector  of  the  county,  with  his  offi- 
cial oaih  as  such  Collector  indorsed  thereon ;  and,  on  the  first 
Monday  of  March^  1867,  eatered  upon  the  duties  of  the 
office,  excluding  the  appellant  therefrom,  and  ever  since  has 
continued  to  hold  it  and  to  discharge  the  duties  thereof  to 
the  exclusion  of  appellant. 

The  record  discloses  that  the  case  was  tried  by  the  Court 
below,  without  a  jury,  and  upon  the  very  full  and  explicit 
findings  of  fact  the  Court  gave  judgment  in  favor  of  respond- 
ent and  against  relator  for  costs,  and  the  case  now  comes  to 
this  Court  npon  the  judgment  roll,  on  appeal  by  relator. 

As  we  view  the  case^  the  only  material  question  involved 
is  as  to  the  constitutionality  of  the  Act  of  April  2d,  1866, 
(Stats,  1865-'6,  p,  689,)  making  the  Treasurer  of  San  Joa* 
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quin  County  ex  officio  Tax  Colled^ 
and  duties  of  Tax  Oolleotor  uponi 
ted  to  fill  the  office,  and  during  1| 
ulaxly  elected  and  qualified  Tax  I 

The  relator  was  elected  Shenfl| 
the  time  of  his  election  the  law 
County  provided  that  the  Sheril 
Collector  of  the  county.  By  viji 
the  office  of  Sheriff,  he  was  at  i 
tors  of  the  county,  designated  anj 

It  was  not  essential  for  him  to  i 
of  election,  or  make,  or  file  a  sej 
Collector.  His  certificate  of  ek 
Sheriff,  filing  and  approval  of 
within  the  time  prescribed  by  It 
of  the  additional  bond  required 
entering  upon  the  duties  of  the 
cient  , 

Havings  then,  didy  qualified  t 
Collector  of  the  county,  he  ent 
office  on  the  first  Monday  of  M 
to  hold  and  enjoy  the  same  for 
the  office  became  vacant  by  th 
the  events  enumerated  in  sect 
oonoeming  officers,  approved  A] 
p.  386.) 

It  is  claimed  on  the  part  of 
lature  conferred  on  the  relator 
to  discharge  the  duties  o{  the  < 
be  conceded  to  have  the  power 
the  law  conferring  such  right 
the  same  on  any  other  perse 
office.    The  proposition,  as  sta 

Although  we  admit  the  l^i 
devohring  the  duties  of  Tax  i 
thereby  to  deprive  the  Sheri 
duties  of  Tax  Collector,   pro 
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effect,  abolish  the  office  of  Tax  Collector,  it  does  not  follow 
that  the  Legislature  haa  the  power  of  conferring  the  duties 
of  Tax  Collector  on  any  other  county  offixKr  or  person  not 
elected  to  the  office  by  the  electors  of  the  county. 

The  last  clause  of  section  thirteen,  of  Article  XI,  of  our 
State  Constitution  requires  that  "  Assessors  and  Collectors 
of  town,  county  and  State  taxes  shall  be  elected  by  the 
qualified  electors  of  the  district,  cotinty  or  town  in  which 
the  property  taxed  for  State,  county  or  town  purposes  is 
situated.*' 

This  clause  of  the  Constitution  is  imperative  and  manda- 
tory, and  restricts  the  power  of  the  Legislature  to  a  partic- 
ular mode  of  providing  Assessors  and  Collectors  of  town, 
county  and  State  taxes  in  the  first  instance,  subject  to  such- 
mode  of  filling  vacancies  which  may  occur  by  the  death, 
resignation  or  other  disability  of  the  incumbent,  as  the  Con- 
stitution has  and  statute  law  may  provide. 

Unquestionably  the  Legislature  may  by  law  provide  that 
the  County  Treasurer,  Sheriff  or  any  other  county  officer 
shall  perform  the  duties  of  Tax  Collector;  but  the  law 
devolving  such  ex  officio  duty  upon  any  county  officer,  must 
precede  the  election  of  such  officer,  so  that  the  electors  of 
the  county  may  have  an  opportunity  under  the  law  of  select- 
ing the  person  or  officer  charged  with  the  duties  of  Tax  Col- 
lector. 

At  the  date  of  the  passage  of  the  statute  devolving  the 
duties  of  Tax  Collector  of  San  Joaquin  County  upon  the 
respondent,  as  Treasurer,  of  the  county,  viz:  April  2d,  1866, 
it  is  not  pretended  a  vacancy  had  occurred  in  the  office  of 
Tax  Collector,  nor  that  such  vacancy  had  been  in  any  legal 
manner  declared  on  the  first  Monday  of  March,  1867,  the  day 
upon  which  said  statute,  by  its  terms,  took  effect,  and  re- 
spondent entered  upon  the  duties  of  Tax  Collector  and 
excluded  appellant  therefrom. 

The  statute  was  not  enacted  for  the  purpose  of  filling  a 
vacancy  in  the  office  of  Tax  Collector  actually  existing  or 
prospective. 
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Its  design  is  to  make  the  Tream 
ex  officio  Tax  Collector  instead 
Legislature  oould  not  accomplis 
had  been  elected,  under  the  law 
tte  county.  ' 

But  so  far  as  the  Act  assumes 
office  of  Tax  Collector  from  the  I 
contemplation  of  perfonning  th 
to  the  Treasurer,  an  officer  not  se 
county  as  Tax  Collector,  from  1 
1867,  to  the  first  Monday  of  Mai 
conflict  with  the  spirit  and  lette 
Constitution  hereinbefore  quote 
Cal.  43 ;  People  v.  Eastings,  29 
Judgment  reversed,  and  cans 
to  the  Court  below  to  enter  judg 
in  favor  of  relator  as  prayed  f 
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■WTET    OF    RacOKD    AT    COMMON    Law, 

In  respect  to  the  general  purpose  a 
eommon  law,  and  making  up  the  ^v 
are  equlyalent,  except  In  respect  to 
obtaining  a  new  trial. 
tatM—TiME  OF  Making   Motion    foi 
At  common  law,  the  Judgment   wi 
the  motion  for  a  new  trial  had  bee 
our  practice  the  motion   proceeds 
upon  a  record  of  Its  own,   and   mt 
of  the  Judgment  or  making  up  of 
term  at  which  the  Judgment  was  c 
of  term. 

ItaM  — TlM«     OF     AMBKDMBKT      OF      Rl 

proceedings  for  a  new  trial,  unde 
the  sense  of  the  common  law  rule 
of  the  Judge,"  and  within  tlie  Judi 
llisreof,  and  in  respect  to  ench  pi 
of  Court,  or.  If  there  is,  it  begins 
Bichardson,  26  Cal.  49,   oo   tar   as 
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Argument  for  the  Motion. 

Appeai.  from  the  District  Court,  Fourth  Judicial  District^ 
City  and  County  of  San  Francisco. 

In  this  action  plaintiff  had  judgment  in  the  Court  below. 
Defendants  moved  for  a  new  trial  upon  grounds  set  forth  in 
a  settled  statement  on  said  motion,  which  motion  was  denied, 
and  defendants  appealed  from  the  judgment  and  the  otder 
denying  said  motion.  In  this  Court,  respondent  moved  to 
strike  out  the  statement  on  said  motion  from  the  record  on 
appeal  on  the  ground  that  it  was  not  filed  in  time. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  B.  Townsend,  for  the  Motion. 

There  must  be  some  time  when  the  proceedings  and  de- 
cisions of  Courts  shall  become  fixed,  and  not  subject  to  future 
alteration  dependent  on  memory  merely. 

The  question  'is,  wherij  in  this  State,  under  our  forms  of 
practice,  ought  this  absolute  verity  of  the  records  of  Courts 
to  commence  t  No  other  time  can  be  suggested  which  will, 
all  things  considered,  be  more  suitable,  convenient,  and  con- 
sistent with  the  general  theory  and  principles  of  the  law, 
than  that  which  has  been  adopted  and  established  by  this 
Court  in  De  Castro  v.  Richardson,  25  Cal.  49.  (See,  also, 
Hegeler  v.  Henckell  27  Cal.  491;  2  Va  Cases,  527;  11  Va. 
824;  2  A.  K  Marsh.  10;  10  Yerg.  546;  15  Ala,  203.) 

There  was,  on  the  subject  of  the  alteration  of  the  records 
of  Courts,  a  rule  of  the  common  law,  which  existed  long 
prior  to  the  one  above  referred  to.  It  was  the  same  rule 
which  has  been  adopted  and  hitherto  followed  in  this  State. 
(Coke  Litt.,  Sec  438,  p.  260  a;  Arthur  Blachcmore's  Case, 
8  Coke,  157  a.) 

"  When  the  proceedings  are  entered  on  record,  the  Courts 
will  amend  no  further  than  is  allowable  by  the  statutes  of 
amendments."  In  order  to  amend  upon  these  statutes,  it 
is  a  general  rule  that  there  must  be  something  to  amend  by.'* 
(1  Tidd's  Pr.  696,  712.)     Arid  the  same  rule  is  mentioned 


I 


k 


■'  I  "Hlf 


'^•> 


,  ^n,;«:t|}«l0» 


•  I  »   *    . 


.^. 


478 


Spakaoel  v.  B^ 


Atgsotnt  tot 


^ 


by  Mr.  Justice  Story,  in  the  ca^ 
Story,  C.  C.  812. 

The  doctrine  is  settled  in  thj 
question,  that  the  record  of  a  cai 
judgment  roll,  and  secondarily  o| 
the  form  of  bills  of  exceptions,  b1| 
trial,  and  statement  of  case  on  aj 
ties  having  the  right  so  to  do,  { 
law,  and  in  legal  form,  prepare 
to  such  judgment  roll.  {Johnsoi 
Branger  v.  Chevalier,  9  Cal.  35S 
426 ;  Towdy  v.  Ellis,  22  Cal.  65t 
Cal.  109, 110.) 

The  following  propositions  ai 
of  this  Court  and  the  Courts  of  < 

First — All  proceedings  taker 
ing  the  term  at  which  final  j 
whether  constituting,  tedinical 
record  of  that  judgment,  or  o 
and  collaterally,  (including  su 
time  to  file  statement  on  appei 
Court,)  beoome  by  the  expirat 
except  as  to  mere  clerical  mii 
the  record  itself  fumisheB  sat 
such,  and  proof  likewise  whs 
fact  was. 

Second — The  entry  in  the 
District  Court  at  its  May  tern 
time  for  filing  statement  on  i 
take  or  misprision,  within  t 
tenuB,  for  an  order  extendin 
motion  for  a  new  trial,  and  t 
nishes  no  proof  or  evidence  i; 

The  case  of  Ketehunv  v.  Ct 
appellants  themselves,  is  an  i 
orders  are  merely  interlocn 
Lambert^  10  CaL  603  ;  Har^ 
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Baggin  v.  Clark,  28  Oal.  162 ;  LeffingwM  v.  Oriffing,  29  Cftl. 
192.)  Where  there  is  nothing  in  the  record  by  which  to 
amemd,  it  is  well  settled  that  an  amemdment  cannot  be  pred- 
icated upon  matters  (2e%ors  the  record.  (Saltmarsh  v.  Bird, 
19  Ala.  665 ;  Hudson  v.  Hudson,  20  Ala.,  N.  S.,  364;  2  Stew. 
470 ;  Moody  v.  Keenar,  9  Port.  262 ;  Brown  v.  Bartlett,  2 
Ala.  29 ;  Armstrong  v.  Robinson,  2  Ala.  164 ;  Rich  v.  Hatha- 
wan^,  18  111.  649 ;  Cowrson  v.  Herring^s  Admimstrator,  33 
Ala.,  K  S.,  663 ;  iltftirwon  v.  Stevens,  7  A.  K.  Marsh.  237 ; 
Clark  V.  Ixiry,  2  Sneed,  81 ;  Ketchum  v.  Moye,  17  Ala.  144 ; 
Broughton  v.  5anit  o/  Alabama,  6  Port.  62;  24  Cal.  354; 
Russell  V.  McDotcgall,  3  Sme.  ft  Marsh.  324;  Boon  v.  Boon,  8 
Sn^e.  &  Marsh.  822 ;  Coughrad  v.  Outcheus,  18  HI.  391,  392 ; 
Deslonde  v.  Darrington's  Heirs,  29  Ala.  92 ;  Noland  v.  Locfc, 
16  Ala.,  N.  S.,  52 ;  Daughan  v.  Tomheckbee  Bh,  1  Stew.  66 ; 
Freehnd  v.  Field's  Ex'rs,  6  Call,  Va.,  12;  Gibson  v.  Wilson, 

18  Ala.,  63 ;  Harris  v.  Billingsley,  18  Ala.  438 ;  Ridgeway  v. 
Ward,  4  Humph.  430 ;  Harrison  v.  5tefe,  10  Mo.  689 ;  Comp- 
ion  V.  CKne,  6  Gratt.,  Va.,  137;  Bwrcfc  v.  Scott,  1  Bland,  Md. 
Ch.  120 ;  Metcalf  v.  Metcalf,  19  Ala.  819 ;  Kidd  v.  Montague, 

19  Ala.  619 ;  Fan  Pyfce  v.  StaJte,  22  Ala.  57 ;  Andrews  v. 
Branch  Bank  Mobile,  10  Ala.  375 ;  Dickinson  v.  ffof ,  3 
How.,  Miss.  165;  Ellis  v.  Brown,  1  Pike,  82;  Famon  v. 
Moore,  1  Mon.,  Ky.,  214;  Botkin  v.  Commissioners  of  Pick 
Co.,  1  Ohio,  375 ;  Green  v.  Podgre,  3  Ohio,  486.) 

J.  Jlf cJf .  Bhafter,  against  the  Motion. 

Assuming,  for  the  sake  of  argument,  that  the  amendment 
CMmnot  be  made  unless  there  is  something  in  the  record  to 
amend  by,  we  answer  that  there  is  enough  in  the  record 
to  amend  by.  The  order,  as  made,  must  necessarily  have 
related  to  the  statement  on  motion  for  a  new  trial.  But,  even 
w«re  there  nothing  in  the  record  to  show  v*at  order  was 
made,  the  Court  have  power,  at  a  subsequent  term,  to  require 
the  Clerk  to  enter  the  order  which  was  in  fact  made.  The  case 
of  Frink  v.  Prink,  43  N .  H.  514,  is  conclusive  upon  this  point. 
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It  is  there  held  that  such  anu 
any  competent  legal  mdence,  oj 
cited  in  support  of  the  position.! 
considerationSy  the  authorities  ( 
of  judgmentSi  and  the  inabilii 
records  after  the  lapse  of  the  t^ 
oommon  law  there  was  no  suo^ 
new  trial  after  judgment   Aftej 
entered  a  rule  for  judgment.  ; 
had  to  be  made  within  four  d^ 
for  judgment,  and  such  motion 
four  days,  even  by  consent  of  pi 
912.)    If  a  motion  for  a  new  tr 
days,  ].udgment  could  not  be  < 
disposed  of.    (Tidd'd  Practice, 
that  we  have  derived  the  notion 
operates  as  a  stay  of  execution 
It  follows,  therefore,  that  at 
was  entered,  the  motion  for  n< 
ment  must  have  been  disposed  o 
before  the  entry  of  judgment, 
for  the  purpose  of  setting  asid 
entry  of  judgment     Hence  i 
entered,  became  finaL     Our  i 
new  trial  to  be  made  without 
ment,  and  the  motion  for  new 
the  judgment,  but  the  verdict. 
judgment  falls  with  it,  but  the 
ed  not  against  the  judgment 
from  an  order  denying  a  new 
in  the  transcript  a  copy  of  Xhi 
trial  may  be  made  within  tc 
of  the  rendering  of  the  decisi 
when  judgment  is  entered, 
to  be  entered  immediately  up 
out  prejudice  to  the  right  U, 
and  for  a  new  trial,  whether 
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that  is  entirely  immaterial.  The  practice  and  the  rights  of 
the  moving  party^  and  the  powers  of  the  Court,  are  the  same 
as  they  were  at  common  law,  and  whether  judgment  be 
entered  or  not.  These  views  are  entirely  sustained  by  this 
Court  in  the  late  cases  of  Keichum  v.  Crippen,  81  CaL  365, 
and  Pendergast  v.  Knox,  32  Cal.  73, 

By  the  Court,  SAwnEESow,  J,; 

The  respondent  moves  to  strike  out  the  statement  on 
motion  for  a  new  trial,  upon  the  general  ground  that  it  was 
not  filed  within  the  proper  time. 

The  facts  upon  which  the  motion  is  based  are  substan- 
tially as  follows:  On  the  day  upon  which  the  finding  or 
decision  was  filed,  counsel  for  respondent  served  counsel  for 
appellant  with  notice  of  such  filing.  Within  ten  days  there- 
after the  latter  served  upon  the  former  notice  of  intention 
to  move  for  a  new  trial.  Within  five  days  after  notice  of 
motion  for  new  trial  counsel  for  appellant  applied  to  the 
Court  for  an  order  allowing  twenty  days  in  addition  to  the 
time  allowed  by  the  statute  for  that  purpose,  in  which  to  pre- 
pare and  file  a  statement  on  motion  for  new  trial,  which  was 
allowed,  but  by  some  mistake  the  order  was  entered  as  allow- 
ing the  additional  time  for  the  purpose  of  preparing  and 
filing  a  statement  "on  appeal,"  instead  of  "new  trial." 
Subsequent  to  this  order,  and  before  any  further  action  on 
the  part  of  the  Court  was  called  for,  the  Court  adjourned. 
At  the  next  term,  the  mistake  having  been  discovered  in 
the  meantime,  counsel  for  appellant  moved  the  Court  to 
amend  the  order  so  as  to  make  it  conform  to  the  truth,  as 
alleged  by  him.  The  Court  sustained  the  motion,  and  the 
order  was  amended  accordingly.  The  statement  on  motion 
for  new  trial,  was  filed  in  time  if  the  Court  had  power  to 
make  the  last  order:  otherwise  not. 

Under  the  rule  in  De  Castro  v.  Richardson,  25  Cal.,  49,  the 
Court  had  no  power  to  make  the  amendatory  order;  but 
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after  a  careful  re-examination  of  1 

satisfied  that  our  conclusion  in  thi 

general  rule  that  a  Court  cannot 

adjournment  of  the  term  at  whicl 

the  record  contains  matter  to  ai 

case,  is  correct;  but  we  erred  in 

augurated  or  taken  for  the  puri 

diet  and  obtaining  a  new  trial  j 

record  of  the  term  at  which  the 

the  sense  of  that  rule,  which  w 

that  the  difference  which  exists 

record  at  common  law  and  unde] 

We  said:  "At  common  law, 

been  entered  of  record  the  Co 

amendments;   but  by  the  stat 

ments  a  still  further  right  of 

making  up  of  the  judgment 

our  Practice  Act,  of  the  entr 

The  former  proposition  is  corrJ 

and  therein  lies  the  vice  of  o 

respect  to  the  general  purpose  t 

ing  up  of  the  judgment  roll  un 

of  record  at  common  law  ai 

in  respect  to  proceedings  takei 

a  new  trial,  they  are  not  the  e 

difference  lies  in  the  fact  thai 

was  not  entered  or  signed  u 

trial  had  been  heard  and  d< 

was  not  made,  in  the  sense  o 

unti]  the  Court  had  finally  c 

eluding  the  motion  for  a  ne^ 

on  the  motion  for  a  new  trit 

ceed  the  entry  of  judgmem 

term,  and  therefore   did   no 

breast  or  memory  of  the  Juc 

ceedingji  in  the  case^   existe 
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which  could  not  thereafter  be  altered  or  amended,  except  as 
already  suggested.     (Tidd^s  Practice,  903,  912,  930.) 

Under  our  practice  the  rule  is  otherwise.    The  motion  for 
new  trial  may  be  made  before  or  after  the  entry  of  judgment 
or  the  making  of  the  roll  (Ketchum  v.  Crippen,  31  Cal.  365 ; 
Pendegast  v.  Knox,  32  Cal.  73)  ;  but  in  either  event,  as  we 
held  in  the  cases  cited,  the  motion  proceeds  independent  of 
the  judgment,  and  mainly  upon  a  record  of  its  own,  which 
may  or  may  not  be  made  at  the  term  at  which  the  judgment 
was  entered,  and  may  be  made  out  of  term  as  well  as  in.    (Stat- 
utes 1863,  p.  386,  Sec.  25.)    It  is  nnaffected  by  an  adjourn- 
ment of  the  term,  but*  proceeds  all  the  same,  whether  in 
term  or  vacation,  and  remains  in  fieri  until  the  final  order 
granting  or  denying  it  is  made;  and  until  that  time,  at  least, 
the  record  cannot  be  said  to  have  been  made,  in  the  sense 
of  the  rule  under  consideration.    Until  then,  the  proceedings 
must  be  considered  as  being  "  in  paper  *'  or  in  the  "  breast  of 
the  Judge,"  in  the  common  law  sense  of  those  terms,  and, 
therefore,  within  the  Judge's  control  on  the  score  of  amend- 
ment.   In  the  sense  of  the  rule  in  hand,  as  to  a  motion  for  a 
new  trial,  under  our  practice,  there  is  no  term  of  Oourt^  or,  if 
there  is,  it  begins  and  ends  with  the  motion. 

Motion  denied. 


CHARLES  MAYNEr.  THOMAS  A.  JONES,  FRANCIS 
E.  WEYGANT,  and  MICHAEL  COOK 

Who  mat  bi  RncoysD  vvxma,  Wbit  cf  Rbstiti^tiow. —  A  party  anA  her 
tenanti,  coming  into  possession  of  lands,  after  an  action  brought  to 
rscorer  possession,  under  a  prior  unrecorded  deed  from  two  of  the  de- 
toidanta  in  the  action,  of  which  plaintiff  had  no  notlet  when  the  action 
was  commenced,  were  properly  dispossessed  under  a  writ  of  restitution^ 
Issued  on  a  judgment  for  plaintiff  in  said  action. 

lom  —  Bbttxno  Aszdb  Rbtubn  to  Wbit. —  a  motion  made  to  set  aside  a 
retarn  to  the  writ,  ahowing  a  dispoasetBlon  of  aaid  party  and  her  ten- 
anti, and  to  reinstate  them  in  possession,  upon  a  showing  of  said  facts, 
under  the  peculiar  drcnmstances  of  the  case  disclosed  by  the  record, 
was  properly  denied  by  the  Court  below.  {Lee9e  ▼.  Olarh,  29  Cal.  672, 
M  Authority,  and  orror  la  report  «<  tbat  eavt  corrected.) 
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Idbm. —  Where  ft  defendant,  daly  lerved  ^ 
poBseesion  of  lands,  wag  in  posBeasloni 
premlset  as  guardian  of  an  infant  whol 
thereof,  «f  which  plaintiff  had  no  notice 
held,  that  tiich  defendant,  and  the  IntJ 
•obsequent  to  the  Gommencement  of  tt 
seesed  under  a  writ  of  restitution  iasul 
•aid  action.  I 

I 

Appbuu-  from  the  District  Coul 
tricty  City  aoid  County  of  San  1^ 

After  the  return  of  the  Sheriff  i 
issued  on  a  judgment  for  plaintij 
showing  that  the  plaintiff  had  b^ 
sion  of  every  portion  of  the  dem 
Mary  Ann  Cook,  Michael  Dela 
moved  in  the  Court  below  to  set  i 
reinstated  in  their   possession    < 
described  in  said  judgnaent,  the 
claiming  to  be  the  owner  in  fee 
evicted  under  said  writ,  to  have 
self  and  tenants,  and  aaid  Belf 
to  have  been  in  possession  as  t 
Cook.    The  motion  was  denied  b; 
Ann  Cook,  Michael  Delany,  and 

The  other  facts  are  stated  in 

W.  G.  Burnett,  far  Appellan 

The  motion  should  have  been 
V.  Jones  did  not,  and   could  i 
parties  to  the  record  nor  priv 
therein.    (  Watson  v.  Dowling ,  2 
Cal.  616 ;  LeRoy  v.  Rogers,  30 
3  Cow.  298;  Jackson  v.   Vcm. 
Cow.  418;  8  Wilson,   49;    Ac 
Clark,  29  Chi  664:  ;Fogarty 
V.  Burdick,  1  Hill,  130.)       Tl 
constituted  no  barrier  to  grant 
V.  Cooper,  2  Johns.  279  ;  Oli'\ 
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Austin  V.  Charleston  Female  Seminary,  8  Met  196;  Eagle 
Fire  Company  v.  Lent,  6  Paige,  636 ;  Lind  v.  Beed,  2  Paige, 
191.)  It  was  not  necessary  for  the  infant,  Mary  Ann  Cook, 
to  appear  by  guardian.  (Garr  v.  Drake,  2  Johns.  542 ;  Wil- 
liamson V.  Starrs,  6  Johns.  353.)  See,  also,  the  case  of  Alli- 
son V.  Taylor's  Heirs,  3  B.  Mon.  363-68,  as  to  the  scrupulous 
care  and  watchful  vigilance  with  which  Courts  guard  the 
rights  of  infants.  As  to  the  purchase  of  property  by  in- 
fants, see  Boyden  v.  Boyden,  9  Met  519;  Boody  y^  Mc~ 
Keenny,  20  Me.  317;  Hubbard  v.  Cummings,  1  Greenl.  11 ; 
Bac.  Ah.,  Infancy,  1,  4. 

No  one  but  the  infant  himself,  or  his  l^al  representatives, 
can  avoid  his  voidable  deed  or  contract.  (2  Kent's  Com. 
236 ;  VanBramer  v.  Cooper,  2  Johns.  279 ;  Jackson  v.  Todd, 
6  Johns.  267 ;  Oliver  v.  Hondlittle,  18  Mass.  287.) 

An  infant  may  take  upon  himself  the  obligation  of  surety. 
{Hinely  v.  Margarets,  3  Barr,  428;  CuHain  v.  Patton,  11 
Serg.  &  Rawle,  305,  310.)  May  confess  a  judgment  or  suffer 
a  decree  to  pass  without  the  interposition  of  an  attorney  ad 
litem.  (Farter's  Heirs  v.  Bobinson,  3  Marsh.  263 ;  Austin 
V.  Charleston  Femaie  Seminary,  8  Met  196,  203 ;  Bloom  v. 
Burdick,  1  Hill,  131,  143;  Barber  v.  Cranes,  18  Vt  292.) 
May  bind  himself  in  a  recognizance  for  another.  (Pachin  v. 
Cronach,  13  Vt  380.)  Convey  his  estate  by  deed  or  ex- 
change. (Bood  V.  Mix,  8  Wendell,  120,  131;  Eagle  Fire 
Insurance  Company  v.  Lent,  6  Paige,  636 ;  Gillett  v.  Standly, 
1  Hill,  121,  126;  Darra  v.  Coomis,  Q  Greenleaf,  189; 
Wh^eaion  v.  East,  5  Yerger,  41 ;  Cole  v.  Pennoyer,  14  Illi- 
nois,  161.)  May  incumber  his  estate  by  mortgage  or  bond. 
(Boston  Bank  v.  Chamberlain,  16  Mass.  222 ;  Hubbard  et  al. 
Executors  v.  Cummings,  1  Greenleaf,  11 ;  Lyrni  v.  Budd,  2 
Paige,  191;  McOann  v.  Marshall,  9  Humphreys,  121,  126.) 
May  bind  himself  by  a  negotiable  note.  (3  Wendell,  470 ; 
Reed  V.  Bachelder,  1  Metcalf,  660;  Jefferson's  Adm'rs 
y.  Refingold,  9  Ala.  644.)  Or  by  the  indorsement  of  a 
promissory  note.    (Nightingale  v.  Wettington,  16  Mass.  272, 
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274;  Hardy  v.  Waters,  88  Ma 
to  service.     (12  Pickering,  11(1 

In  Hastings  v.  DoZZarlide,  j 
said :  "  The  rule  is  well  settledl 
tage  of  the  fact  of  infancy  exo^ 
heirs  or  personal  repreaentati^ 
deed  of  an  infant  is  not  void,  b 
lished  doctrine  of  all  modem  i 
can  neither  affirm  nor  disaffimi 
non-age  until  he  attains  the  age 
Parsons,  3  Bur.  1,794 ;  see  Boyi 
Boody  y.  McKeenny,  23  Me. 
Id.  11.)     We  consider  the  nil 
Kent,  and  adjudged  in  the  6 
and  11  Humph.,  to  be  the  ml 
Coke  upon  Litt,  51  B.  p.  217 

We  submit  that  there  can  b 
ment  in  the  case  of  Mayne  v. 
for  or  against  Mary  Ann  oi 
whatever  to  which  tiiey  may 
be  affected  in  any  maimer  by  i 
419,  423.) 

Williams  S  Thomian,  for 

The  evidence  pzoveB  that 
possession  until  long  after  th 
not  pretended  that  either  N 
possession  until  the  action  ha 
In  such  a  case  the  law  has  I 
of  this  tribtmaL  (Long  v. 
ClarJc,  29  CaL  671-72 ;  Pr£ 
mented  on  in  Long  ▼.  Nevi 
viors,  4  Ala.,  N.  S,,  692-91 

Counsel  for  appellajit  see; 
to  the  judgment  recovered  i 
oondusive  effect  as  ta  Jdiar 
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authorities  to  show  that  it  is  not.  There  is  no  such  point 
made  by  ns  in  the  cause,  nor  does  it  arise,  (see  29  Cal.  672,) 
but  we  contend  that  the  appellants  were  properly  turned  out 
of  possession  under  the  writ;  which  is  a  question  entirely 
separate  and  apart  from  that  of'  the  conclusiveness  of  the 
judgment  in  Mayns  ▼•  JoneM.  {Jackson  ▼•  Tvitle,  9  Oow. 
239;  4  Ala.  595.) 

By  the  Court,  Sawtbb,  J.: 

It  is  very  dear  from  the  affidavits,  that,  at  the  time  of  the 
commencement  of  the  suit,  the  appellant,  Mary  Ann  Cook, 
then  an  infant  about  seven  years  of  age,  was  not  in  poe- 
session  of  the  premises  in  dispute,  or  of  any  part  of  thenu 
Without  discussing  the  question,  it  is  sufficient  to  say,  we 
are,  also,  satisfied  that  she  has  presented  no  case  that  would 
justify  llie  Court  in  this  form  of  proceeding  in  restoring  her 
to  possession.  The  case  is  not  like  Watson  v.  Dowling,  26 
Cal.  125,  but  is  within  the  principle  of  Leese  v.  Clwrk,  29 
Cal.  672. 

We  here  take  occasion  to  call  attention  to  an  error  in  the 
report  of  the  latter  case.  The  word  "  defendant "  should  be 
substituted  for  the  word  "plaintiff,"  in  the  ninth  line  from 
the  bottom  of  page  six  hundred  seventy-one. 

Order  affirmed. 

[Note. —  The  foregoing  opinion  was  delivered  at  tto  Oc- 
tober Term,  1867.] 

Mr.  Justice  Shaftbb  expressed  no  opinion. 

Bj  the  Court,  Sawtbb,  0.  J.,  on  petition  for  rehearing: 

Upon  some  points  there  is  much  conflict  in  the  statements 
of  the  different  parties,  but  the  affidavits  and  motion  papers 
tend  to  show,  and,  we  think,  do  show,  the  following  facts: 
Borne  time  prior  to  August,  186[i,  the  plaintiff;  or  his  gran- 
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tOTs^  had  been  in  poesession  ofj 
and  fifty  acres  of  land,  inclui 
About  diat  time — the  early  i 
ants,  Jones,  Weygant  and  Mi) 
ment  to  take  possession,  on  thu 
sessor  was  dead,  or  that  Ijhe  id 
is  manifest  that  they  were  ai 
plaintiff.     Cook  was  at  first  1 
bnt  the  other  defendants  were , 
and  securing  the  land  for  the 
gotiated  with  the  other  side. 
the  defendants  that  Cook  sko 
hundred  and  fif ly.    Jones  an 
yeyed,  took  possession,  and  ei 
lived.     The  arrangements  we 
the  10th  of  August,  1863.    Be 
Coc^  his  wife,  and  daughter 
not  an  the  land.    Mary  Ann,  1 
moving  party  in  this  pioceedii 
years  old.    ifTow  she  is  abou 
August,  1868,  in  pursuance  o 
the  father,  and,  aa  it  was  sai 
mi^t  be  a  witness  for  the  < 
that  might  arise  between  t 
Jones  and  Weygant  execute^ 
in  controversy  —  Cook^s  shj 
child,  Mary  Ann,  which  sale 
ord  till  the  Spring  of  1864 
ants  took  possession,  and  aft 
commenced,  oh  the  24th  oi 
Jones,  Weygant  and  Micha 
said  tract  of  land  so  taker 
years  of  litigation  plaintiff 
affirmed  at  the  July  term, 
remittitur  was  filed  in  the 
this  motion,  Mary  Ann  Cc 
be  her  tenants,  were   turn< 
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ten  acres  bj  the  Sheriff  under  the  writ  of  possessioB.  They 
now  seek  to  be  restored  on  this  motion,  on  the  ground  that 
said  Mary  Ann  Oook  acquired  her  title  and  possession  before 
the  commenceEnent  of  the  suit^  and  was  not  made  a  parly 
to  it 

We  have,  in  pursuance  of  the  stipulation  of  the  pairties, 
re-examined  the  case  since  the  former  decision  and  receipt 
ef  appellant's  last  brief,  and  we  are  fully  satisfied  that  Mary 
Ann  Oook  never  w%s  in  possession  in  any  form  prior  to  the 
commencemjent  of  this  suit  There  are  such  general  expres- 
sions in  the  affidavits  of  herself,  her  mother  and  father,  and 
others,  as  that  "  immediately  after  [after  execution  of  said 
deed],  on  said  eleventh  day  of  August,  1863,  deponent  went 
into  possession,  to  wit:  on  said  eleventh  day  of  August 
aforesaid,  and  afterwards,  on  or  about  the  tenth  day  of 
December,  A.  D.  1863,  deponent  caused  to  be  erected  a 
dwelling  house  upon  said  premises,"  etc,  and  afterwards 
resided  in  it  by  herself  and  tenants  till  ejected.  There  is  not 
one  word  showing  actual  possession  at  the  time  of  the  com- 
mencement of  the  suit  in  all  the  affidavits,  other  than  such 
general  loose  statemeat  of  possession,  which  usually  means 
whatever  the  party  using  it  chooses  to  consider  it  to  mean. 
There  is  no  act  of  possession,  and  no  act  indicating  possession, 
stated.  The  land  was  not  fenced  off  from  the  larger  tract; 
there  was  no  house  on  it;  no  use  was  made  of  it;  no  open 
act  of  ownership  or  control  was  performed,  so  far  as  the  affi- 
davits show.  Even  the  deed,  alleged  to  have  been  given  about 
a  month  before,  was  not  recorded  before  the  commencement 
of  the  suit  Mary  Atiti  Cook  was  but  a  child,  seven  years  old, 
living  with  her  father  and  mother  in  the  neighborhood,  but 
not  on  the  land.  There  is  nothing  to  show  that  she  ever  was, 
in  fact^  in  possession  or  ever  set  foot  upon  the  land  before 
Ifovember  or  December.  The  father  states  that  the  lot 
was  fenced  eff  in  November,  and  he  and  the  mother,  and 
several  others,  state  that  a  house  was  erected  in  December, 
and  afterwards  occupied  by  her  and  h^  tenants.     But  others, 
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again^  state  directly  the  contrary,  l| 
Novexober  or  December,  and  no  h4 
year,  when  a  small  shanty  was  pti^ 
circumstancee  stated  confirm  thisi 
weight  of  the  testimony  is  that  wjj 
state  that  Jones  and  Weygant  we^ 
of  the  whole  at  the  time  of  the  a 
and  that  there  was  no  poBeeesion  i 
by  said  Mary  Ann,  or  anybody  acti 
in  the  most  favorable  view  for  app 
that  no  possession  had  been  tc^ 
November  or  December.    And  thi 
of  the  suit    If  I  then,  she  ac^uirej 
ants,  such  as  it  was,  by  a  conveyi 
not  recorded  before  the  instituticM 
possession  pending  the  litigation, 
a  claim  of  title  derived  from  thei 
and  that  title  was,  at  least,  butai 
was  justified  in  turning  her  out. 
131 ;  Leese  v.  Clark,  29  CaL  661 
whether  she  presents  such  a  oa» 
in  restoring  her  possession  in  thi 
think,  clearly  not     Tme,  she  \ 
came  into  possession,  at  least,  i 
ment  of  the  litigation,  upon  th< 
a  mere  possession,  whioh  lias 
circumstances  are  such  as  to  t€ 
that  she  has  any  rights  at  all  ix 
her  rights  are  too  doubtful  to 
her  to  possession  in  this  sumn] 
ever  be  proper  to  restore  a  pai 
sion  acquired  pending  the  li1 
litigated,  and  through   the   di 
could  not  have  been  made  a 
the  land,  as  a  party  in  poeaess 
session;   and  if  it  be  conoed 
made  a  party  as  owner,  the  dc 
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was  no  possible  means  of  dispovering  that  she  had  any  inter- 
est in  the  premises.  Her  father  afterward  assumed  in  some 
instances  to  act  as  her  guardian,  and  he  is  the  only  one  who 
seems  to  hare  assumed  to  act  on  her  behalf.  If  anybody 
was  exercising  any  acts  of  ownership  or  possession  on  her 
behalf  at  the  time,  it  was  he,  and  he  was  a  party  defendant 
to  the  suit.  His  acts  in  connection  with  it  were  either  per- 
formed in  her  name  for  his  own  benefit,  or  for  hers.  At  all 
events  he  was  the  Jparty  acting,  and  having  the  possession  in 
fact,  if  ihere  was  any,  other  than  that  of  Jones  and  Weygant, 
and  he  was  a  party  to  the  action,  and  so  far  as  the  present 
proceeding  is  concerned,  bound  by  the  judgment  But  we 
think  the  obvious  result  of  the  affidavit  is,  that  Jones  and 
"Wgygant  were  the  parties  in  actual  possession.  It  is  very 
manifest  from  ihe  numerous  instances  judicially  brought  to 
our  notice  of  late,  that  attempts  upon  similar  pretexts  to 
evade  the  process  of  the  Courts,  and  deprive  plaintiffs  in 
actions  to  recover  real  property  of  the  fruits  of  a  tedious  and 
successful  litigation,  are  becoming  very  frequent.  While,  in 
a  proper  case,  the  Court  will  not  hesitate  to  control  its  pro- 
cess so  that  parties  shall  not  be  improperly  deprived  of  their 
possession,  the  principle  cannot  be  extended  beyond  its  legit- 
imate bounds,  or  to  doubtful  cases,  without  impairing  the 
certainty  and  efficiency  of  judicial  proceedings.  The  case 
now  under  consideration  is,  clearly,  not  one  for  the  exercise 
of  the  power. 

Ordered,  that  the  former  judgment  in  this  case  stand  as 
the  judgment  of  the  Court,  and  that  the  petition  for  r^ear- 
iog  recently  filed  be  denied. 
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-CoicinBci-  nrcLTOw  m  TuKsPomi 
Commerce,-  ««  employed  la  action  « 
«f  th«  United  States,  !•  not  limited  to 
toot  Uidades,  fta  well,  -Intwcoum"  , 
the  Btatet;  and  the  term  "laterconra 
paaaen^ri. 

HwM^When  tha  Congress,  la  the  «erc^ 

Dy    Its    legislation   established   regula 

aatlona,  and  among  the  several  State 

«cluirtTa.  and  Ita  enactment.  soper« 

•iiWecta.    Whether  the  States  could  c 

In  the  absence  of  congressional  legisb 

i»M.~.in  the  case  where  the  State  has 

nwana  of  direct  legislation,  to  regal 

with  foreign  nations,  and  with  the  . 

lor  Indirect  methods  what  It  Is  forbl 

nm-'RBODLAnoK  or  Goicicbecb  with 

«H»  CTATO8,  BT  CoNotwia^  By  the 

and  el^hty-flve  of  the  United  States  I 

DI«.  271,)   the  Act  of  Augnst  80th 

1856.  (10  U.  S.  Statutes  itt  Large,  61 

regnlate  the  entire  huslneaa  oC  tranai 

WaTUEE    and    OBJnCTS    of    act    of    LEG] 

(Statutes  1862,  p.  539).— The  Act  « 
fbr  the  support  of  the  government  ol 
and  inland  bUla,  paasengers,  insurai 
passed  Maj  14th,  1862.  has  no  refe, 
tlon  laws  of  this  State,  and  la  not 
but  la  a  meaaure  designed  for  revei 

unBu  —  Act  Unconstitutional. The 

the  Act,  are  required  to  be  ptmshasc 
In  no  other  light  than  an  a  tax  on 
by  the  paaaenger.  Thl.  ia  a  regnlat 
of  sectfon  eight.  Article  I  of  the  ] 
unconstitutional  and  roid. 

Appeal  from  the  District  Co 
City  and  County  of  San  Franc: 

The  facts  are  stated  in  the  c 

Jo  Hamilton,  Attorney  Obtu 

The  conveying  of  passenge 
•teamers  via  San  Juan  del  Sir 
with  a  foreign  nation  within  H 
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of  the  United  States,  aor  is  the  Act  regarding  atampe^  under 
Tvhich  this  suit  is  brought,  repugnant  to  the  provisions  of  the 
Federal  Constitution  giving  to  Oongreas  the  power  of  regu* 
ating  commeree.  (Act  of  Legislature,  2  Hittell,  Seos«  6,400, 
6,418,  6,424;  Bx  paHe  Crandalh  1  Nev.  294-318.) 

Conuneroe  is  ike  mutual  intercourse  between  different 
nations  or  States  for  the  purposes  of  trade  and  exchange  of 
conunodities,  and  applies  to  property,  and  not  to  persons. 
{Brovm  T.  StcUe  of  Maryland,  12  Wheat;  New  York  v. 
Iftbte,  11  Pet  103.)  All  powers  which  are  not  absolutely 
vested  in  the  General  Oovemment  hy  the  several  States  re- 
main to  those  States.  {LUnngston  v.  Tan  Ingen,  9  Johns. 
607 ;  WiUson  ▼.  Bush  Creek  Marsh  Co.,  2  Pet  246.) 

The  power  to  tax  passengers  has  in  no  case  been  ceded  to 
Congress,  nor  has  the  exercise  of  it  been  prohibited  to  the 
States. 

The  main  str^igth  of  respondent's  authorities  lie  in  the 
Passenger  Cases,  7  How.  283-572.  This  is  a  case  where  the 
States  of  Kew  York  and  Massachusetts  each  levied  a  tax 
upon  each  foreign  passenger  before  he  landed  within  their 
territorial  jurisdiction.  This  was  held  to  be  unconstitutional, 
barely  by  a  majority  of  one,  there  being  four  dissenting 
opinions. 

But  there  is  a  marked  distinction  between  those  cases  anr^ 
the  one  at  bar.  In  those  cases  the  passenger  was  compelled 
to  pay  a  tax  before  he  landed  or  became  a  resident  of  the 
State.  In  this  case  the  tax  is  levied  upon  him  before  he  leoives 
the  State,  while  he  is  yet  within  its  jurisdiction  and  subject 
to  its  laws.  If,  as  Mr.  Justice  Qrier  admits,  in  those  cases 
passengers  may  become  subject  to  State  laws  when  they  be* 
come  a  portion  of  its  population,  then  they  must  be  subject  to 
its  laws  when  they  are  already  actual  citizens,  and  before  they 
have  relinquished  their  rights  as  such,  as  is  the  fact  in  thia 
case.  If  this  right  is  admitted  in  a  case  where  the  passenger 
in  question  has  not  arrived  within  the  jurisdiction  of  the 
State,  it  cannot  be  denied  in  a  case  where  the  passenger  is 
Already  within  the  jurisdiction  of  the  State,  and  is  about 
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to  depart  from  it    The  power  ij 
State  to  the  full  extent  to  which! 
any  sovereign  nation,  except  in  H 
and  tonnage,  and  such  things  as! 
States  Government  where  its  rigl| 
the  property  was  taxed  by  the  Stai 
glee,  1  Cal.  288-238;  McCuUochr^ 
426 ;  Oibbans,  v.  Ogden,  9  Whea* 
Billings,  4  Pet  561 ;  Brown  v.  Ma 
Story  on  Const.  437 ;  License  Cosei 
may  be  oonsidered  as  a  License  Ai 
ness  of  selling  tickets,  and  as  req 
paid  in  proportion  to  the  amoun 
CnmAiM,  1  Nev.  294.)    The  same 
{Norris  v.  City  of  Boston,  and 
283.)    Passengers  are  not  "  impo 
the  meaning  of  the  Cionstitution. 
the  power  of  a  State  in  regard  to 
it  was  finally  rested  upon  the  in 
from  the  power  given  to  Congi 
which  power  wa^  determined  to 
**  commerce  "  to  include  "  navi§ 
But  it  is  only  exclusive  when  C 
gard  to  the  particular  subject. 
Wallace,  U.  S.,  469,  469,  478 ;  1 
Nathan  v.  Louidana,  8  How. ;  P 
It  may  be  admitted  that  a 
going  out  of  the  country  woul 
ceases  to  be  a  passenger  when  h 
become  a  passenger  when  he  g< 
Act  is,  however,  made  to  take 
pens,  and  must  be  regarded   ai 
but  to  persons  within   the  Sta 
poses  of  State  taxation. 


/.  B.  Manchester,  for  Itespo 
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Two  qnestions  are  presented  for  the  oonBideration  of  the 
Court  in  this  case: 

Ist — Is  the  power  of  Congress  to  regulate  oommerce  an 
exclusive  power? 

2d. —  Is  the  statute  law  of  California,  under  which  this 
action  is  brought,  a  regulation  of  commerce  t 

We  answer  both  of  the  above  interrogatories  in  the  affirma- 
tive, and  refer  the  Court  to  the  following  authorities  to  sus- 
tain our  answer :  Constitution  of  the  United  States,  Article  I, 
Sees.  8,  10 ;  U.  S.  Int.  Rev.  Laws,  Sec.  285 ;  2  Brightly's 
Dig.  271 ;  2  Hittell,  938,  par.  6,424,  Sec  1 ;  New  York  v. 
Milne,  11  Pet  168;  United  States  y.  Coombs,  12  Pet  78; 
Holmes  v.  Jenmson,  14  Pet  670;  Qroves  v.  Slaughter,  15 
Pet*  449 ;  Sturges  v.  Crownmshield,  4  Wheat  196 ;  Houston 
V.  Moore,  5  Wheat  28;  Oibbons  v.  Ogden,  9  Wheat  1,240; 
Brovm  v.  State  of  Maryland,  12  Wheat  419;  Thurlow  v. 
Massachusetts,  5  How.  (U.  S.)  612,  613 ;  Smith  v.  Turner, 
7  How.  (XJ.  S.)  283-573;  Williams  v.  Oihbes,  17  How. 
(U.  S.)  242 ;  Hays  v.  Pacific  Mail  S.  S.  Co.,  17  How.  (XJ.  S.) 
598 ;  Sinnot  v.  Davenport,  22  How.  (U.  S.)  227 ;  Foster  v. 
Davenport,  22  How.  (U.  S.)  245;  Almy  v.  State  of.  Cali- 
fornia, 2^  How.  (U.  S.)  169;  Webster's  Works,  Vol.  IV, 
492,  495,  496;  Webster's  Works,  Vol.  VI,  11,  12;  Jack  v. 
Martin,  12  Wend.  317;  People  v.  Downer,  7  Cal.  169; 
Mitchell  V.  Steelman,  8  Cal.  363 ;  Brumagim  v.  Tillinghast, 
18  CaL  265 ;  Lin  Sing  v.  Washburn,  20  CaL  684. 
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By  the  Court,  Cbockbtt,  J. : 

By  an  Act  of  the  Legislature  of  this  State,  approved  May 
14th,  1862  (Statutes  1862,  p.  539),  it  is  made  a  highly  penal 
offense  for  any  agent,  shipper.  Captain,  purser,  or  other  per- 
son authorized  to  sell  passenger  tickets,  or  to  make  contracts 
for  passage  on  vessels  or  steamers  about  to  leave  the  port  of 
San  Francisco  for  any  port  without  the  limits  of  this  State, 
to  issue  any  such  ticket,  or  make  any  such  contract  for  pas- 
sage, without  first  having  procured  and  placed  certain  stamps, 
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to  be  issued  bj  the  State,  on  suck 
randum  of  the  contract;  or  if  thi 
verbal,  without  haying  first  paid  U 
price  of  the  stamps.  | 

The  defendant  was  the  agent  f^ 
plying  between  the  port  of  San  } 
San  Juan  del  Sur,  in  the  Bepubl 
action  is  brought  to  recover  Bmi(^ 
alleged  to  be  due  inm  him,  as  pi 
tions  of  the  aforementioned  pro^ 
14th,  1862.  I 

The  defendant  demurred  to  th| 
that  the  said  Act  is  in  violation 
United  States,  and  iB,  therefore, 
sustained  the  demurrer  on  that 
judgment  for  the  defendant,  from 
have  appealed. 

The  clauses  of  the  Constituti* 
violated,  are  sections  eight  and 
of  these  sections  enumerates,  am 
cised  by  the  Congress  of  the  U 
r^ulate  commerce  with  foreign 
eral  States,  and  with  the  In 
amongst  other  things,  provides 
out  the  consent  of  the  Congres 
on  imports  or  exports,  except  v 
sary  for  executing  its  Inspectic 

It  may  be  premised  that  the 
ence  to  the  execution  of  the  I 
and  was  not  intended  to  be  in 
tion.  On  the  contrary,  it  is 
for  revenue  purposes  only.  1 
Act  to  provide  revenue  for  tl 
of  this  State  from  a  tax  upon 
sengers,  insurance  companies, 
contains  no  provisions  from 
the  Legislature  intended  it  ix 
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tion,  or  for  any  other  purpose  than  to  raise  rerenna  We 
may,  therefore,  discard  from  our  consideration  any  argu- 
ment touching  the  constitutional  ipov/ieir  of  the  Legislature 
to  enact  police  r^nlations  or  measures  for  executing  its 
Inspection  Laws.  This  Act  is  not  included  in  either  of  these 
categories.  The  only  question,  therefore,  for  our  decision  is, 
whethc;  or  not,,  treating  it  purely  as  a  Revenue  Act,  it  vio- 
lates either  of  the  clauses  of  the  Constitution  above  specified. 

These  clauses  have  so  often  been  before  the  Courts,  and 
have  been  so  frequently  discussed  by  eminent  jurists,  that, 
in  arriving  at  a  proper  construction  of  them,  our  chief  duty 
consists  in  ascertaining  precisely  ^at  points  are  to  be  con- 
sidered as  definitely  settled  by  a  series  of  prior  adjudications. 

We  do  not  propose  to  go  into  a  critical  analysis  of  these 
decisicms,  nor  of  the  reasonings  on  which  they  are  founded, 
but  only  to  state  the  propositions  which  we  understand  them 
distinctly  to  enunciate. 

After  a  careful  examination  of  the  numerous  cases  which 
have  been  adjudicated,  touching  these  provisions  of  the  Con- 
stitution, we  consider  the  following  propositions  to  be  defi- 
nitely settled  on  reason  and  authority: 

1st  That  the  term  "commerce,''  as  employed  in  that 
clause  of  section  eight,  which  is  under  discussion,  is  not  to 
be  construed  as  limited  to  an  exchange  of  commodities  only ; 
but  includes  as  well  "  intercourse  "  with  foreign  nations  and 
between  the  several  States ;  and  the  term  "  intercourse " 
includes  the  transportation  of  passengers. 

2d.  That  whatever  doubts  may  have  existed  as  to  the 
power  of  the  several  States  to  regulate  commerce  between 
their  ovm  citizens  and  foreign  nations  or  with  the  citizens  of 
other  States,  in  the  absence  of  legislation  on  that  subject  by 
the  Congress  of  the  United  States,  it  has  never  been  seri- 
ously questioned  that  when  Congress,  in  the  exercise  of  its 
constituticmal  right,  does  legislate  on  that  particular  subject, 
its  authority  is  paramount  and  exclusive,  and  its  enactments 
supersede  all  State  legislation  on  that  subject     Any  other 
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role  than  this  would  lead  to  peT| 
State  and  Federal  GovemmentS 
ntterly  impracticable.  j 

3d.  That  if  the  State  has  not  l| 
means  of  direct  legislatioa^  to  re^ 
eitizens  witli  foreign  nations  anj 
cannot  aoeomplish  by  indirect  ml 
to  do  directly. 

These  propositiona  are  8TiBtain{ 
tice:  Oibhons  v.  Ogden,  9  WhI 
How.  283 ;  Holmes  v.  Jinneson,  \ 
mport,  22  How.  227 ;  Foster  v, 
Hays  V.  Pacific  Mail  Steamship 
Almy  V.  State  of  California,  24 
Vjoid,  12  Wheat  419 ;  People  v.  J 
▼.  StedvMin,  8  Cal.  363 ;  Brum 
265 ;  Lin  Sing  v.  Washburn,  2C 

It  remains  for  ns  to  apply  tl 
bar.  The  Act  of  the  Legislature 
in  terms  forbid  passengers  to  le 
for  a  foreign  port  without  havii 
or  having  paid  for  stamps.  I 
passenger,  and  no  duty  is  exa 
purchase  of  stamps.  He  ma; 
unstamped  ticket  or  with  no 
passenger  is  allowed  to  sail,  tb 
ser  or  other  party  to  the  pas 
from  the  State  stamps  of  th< 
pains  and  penalties.  This  ca 
than  as  a  tax  on  the  contract 
is  nominally  paid  by  the  ovi 
no  doubt  that  it  is  added  to  t 
tically  paid  by  the  passengei 
merce  within  the  meaning  o 
Constitution  ? 

We  have  no  hesitation  in 

We  consider  Brown  v.   Th 
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419,  and  Almjf  v.  The  State  of  California,  24  How.  169^  as 
decisive  of  the  proposition  that  the  stamp  tax  in  this  case  is 
a  tax  on  the  contract  of  passage,  and  not  a  mere  peirsonal 
tax  on  the  agent,  shipper.  Captain  or  owner  of  the  vessel. 
The  title  of  the  Act  declaree  it  to  he  a  tax  on  ''  passengers," 
and  its  provisions  leave  no  room  to  douht  that  it  was  intended 
to  be  a  tax  on  the  contract  for  passage. 

In  Brown  v.  Maryland,  a  licc^nse  tax  on  the  importer  was 
held  to  be  a  tax  on  the  goods  imported ;  and  in  AUny  v.  Calir 
fomia,  a  stamp  tax  on  a  bill  of  lading  for  bnllicm  was  decided 
to  be  a  tax  on  the  bullion.  In  this  case  it  is  quite  as  plain 
that  the  tax  to  be  paid  by  the  agent,  shipper,  Captain  or 
owner,  is  only  a  tax  on  the  contract  for  passage. 

But  conceding  this,  and  that  ''  intercourse ''  is  a  part  of 
commerce,  in  the  sense  of  the  Constitution,  does  it  follow 
that  a  tax  on  the  contract  for  passage  is  a  regulation  of 
conmierce ! 

We  think  it  does.  Its  undeniable  tendenqr  is  to  restrain 
intercourse  with  foreign  nations;  and,  as  we  have  seen, 
"  intercourse  '*  is  a  part  of  commerce.  It  is  no  answer  to 
this  proposition  to  say  that  so  small  a  tax  can  exert  no  appre- 
ciable influence  in  restraint  of  intercourse.  The  same  argu» 
ment  was  employed  in  Brown  v.  Maryland;  and,  in  com- 
menting upon  it,  Mr.  Chief  Justice  Marshall  said:  "It  is 
obvious  that  the  same  power  which  imposes  a  light  duty  can 
impose  a  very  heavy  one — one  which  amounts  to  prohibition. 
Questions  of  power  do  not  depend  on  the  degree  to  which 
it  may  be  exercised.  If  it  may  be  exercised  at  all,  it  must 
be  exercised  at  the  will  of  those  in  whose  hands  it  is  placed. 
If  the  tax  may  be  levied  in  this  form  by  the  State,  it  may  be 
levied  to  an  extent  which  will  defeat  the  revenue  by  imposts, 
so  far  as  it  is  drawn  from  importations  into  the  particular 
State/' 

This  reasoning  applies  with  full  force  to  the  case  we  are 
considering.  If  the  State  can  impose  a  small  tax  on  the 
contract  for  passage,  it  may  increase  it  to  a  d^ree  so 
onerous  as  to  become  absolutely  prohibitory.     We  conclude 
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therefore,  that  this  tax  is  a  regl 
seilBe  of  the  Constitution.  | 

It  is  not  neoessaiy  f or  ns  toi 
State  oonld  exercise  snch  a  pow<| 
tion  on  the  same  subject  by  Coil 
see  that  Oongress  has  legislated  d 

By  section  two  hundred  ani 
Statee  Internal  Kevenne  Act,  (2 
sage  tickets,  by  any  vessel  from 
to  a  foreign  port,*^  are  required 
revenue  stamps,  varying  in  amo 
passage. 

By  the  Act  of  Angost  30th, 
8d,  1865,  (10  Stats,  at  Large, 
are  enacted  for  regulating  the  tx 
sea  to  and  from  the  United  St 
other  similar  enactments,  Con| 
late  the  business  of  transportii 
the  United  States  and  foreigi 
certain  precautions  to  be  tak< 
has  prescribed  the  number  an 
life  boats,  the  number  and  c 
quantity  and  quality  of  the  ] 
sengers  to  be  carried,   and 
explosive  fluids  to  be   trans 
except  in  packages  of  a  certai 
in  a  particular  manner. 

These  minute   details    e^r 
manner  in  which  Oongress 
entire  business  of  transportii 
of  our  foreign  commerce, 
tional  right  it  has  regulate 
with  foreign  nations  which 
passengers  by  sea.       It  has 
necessary  or  proper  to   pla< 
on  a  proper  footing;   and  hj 
no  State,  by  its  loeal  regulat 
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from  the  burdens  which  Congress  has  imposed  tipoiL  the  vea- 
sel  or  its  owners  or  agents  in  respect  to  the  business  of  trans- 
porting passengers.  If  the  State  can  tax  the  owner  for 
every  passenger  that  sails  od»  his  ship,  it  may  discriminate 
between  classes  of  passengers  and  vary  the  amount,  aocording 
to  the  age,  sex,  color  or  wealth  of  the  passenger.  By  capri- 
cious or  oppressive  legislation  it  might  greatly  embarrass 
and  perhaps  entirely  destroy  the  whole  system  established 
by  Congress  for  the  regulation  of  this  important  branch  of 
our  foreign  oommeroe.  The  exercise  of  this  power  by  the 
several  States,  if  permitted,  would  be  as  various  in  its  opera- 
tions as  the  interests  or  local  prejudices  of  each  State  might 
prompt;  and  instead  of  one  great  national  system  regulating 
this  branch  of  our  commerce,  we  might  have  a  different 
system  in  every  State  from  which  a  vessel  sails  to  a  foreign 
port.  We  need  press  the  argument  no  further  to  show  that 
such  a  system  finds  no  warrant  in  the  Federal  Constitution. 

We  have  omitted  thus  far  to  refer  specially  to  what  are 
known  as  The  Passenger  Cases,  7  How,  283,  not  because  we 
consider  them  irrelevant  to  the  questions  discussed  in  this 
opinion,  but  on  the  contrary,  because  the  Attorney  General 
in  his  brief  practically  considers  them  to  be  decisive  of  this 
case,  unless  he  has  successfully  maintained  the  proposition 
that  there  is  a  difference  in  principle  and  in  legal  effect  be- 
tween a  tax  imposed  on  passengers  who  are  about  to  disem- 
bark on  our  shores  but  have  not  actually  left  the  ship,  and  a 
tax  on  passengers  who  are  about  to  embark  from  the  United 
States  for  a  foreign  port. 

His  argument  is  that  in  one  case  the  passenger  has  not 
come  within  the  jurisdiction  of  our  laws,  and  is  not  a  por^ 
tion  of  our  population,  and  is  therefore  not  subject  to  taxa- 
tion; whilst  in  the  other  case  the  passenger,  being  already 
within  our  jurisdiction  and  a  portion  of  our  population,  is 
Bubject  to  be  taxed  as  any  property  and  all  persons  within  our 
territorial  limits  are  liable  to  be  taxed. 

We  do  not  perceive  the  force  of  this  distinction.     Our' 
proposition  ia  Uiat  the  tax  on  passengers,  as  auch,  is  an  in- 
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terference  by  the  State  wiU 
Congreaa  to  regulate  that  brj 
which  consists  in  (he  transix 
between  our  own  ports  and  fo 
immaterial  whether  the  tax  u 
land  on  our  shores  or  on  thoi 
case  it  is  an  invasion  to  the  ej 
ity  of  Congress  to  regulate  t] 
merce,  and  comes  fully  withi 
Passenger  Cases. 

The  tax  is  not  levied  upoi 

passenger,  simply  as  a  citize 

therefore  subject  to  taxation, 

or  property  within  our  juris 

but  is  levied  as  a  preliminar 

of  an  act  which  constitutes 

portant  branch  of  our  f  oreigi 

IB  a  tax  upon  the  act  to  be  pe 

ing  of  a  contract  for  passag 

the  party  aa  a  citizen  who  is 

may  tax  at  its  discretion,  su 

the  State  Constitution,  all  pe 

risdiction;  but  it  cannot,  un<3 

son,  impose  burdens,   restri 

foreign  commerce  which  are 

authority  of  Congress  over 

Our  conclusion  ia^  that  ti 
discussion  violates  the  Consti 
is  therefore  void. 

Judgment  affirmad. 
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AETEMUS  DAVIDSON  v.  IRA  P.  RANKIN,  Exeou- 
TOB,  AND  FANNY  GODDARD,  Exeouteec,  of  E.  R 

OODDASD,    DSOBASBD. 

Lusn^iTT  OF  Stocxholdbi  oy  Miniiio  Oospobatioh  —  WHm  Caubb  ov 
Action  vqr  Accsubs. —  The  right  of  aetioii  agmlnst  a  stockholder  of  a 
mlntaig  corporation,  on  account  of  his  Indlrldaal  reaponsiblllty  for  its 
debts  and  liabilities*  as  prescribed  by  the  sixteenth  section  of  the  Act 
concerning  mining  corporations,  accmes  at  the  same  time  as  against  the 
eorporation,  and  Is  not  contingent  on  a  reeoTory  against  the  corporatloii. 

IdMiTATiON  OF  AcTiONB  AOAZifST  BxicuTOBB. —  The  defendants'  testator 
was  a  stockholder  of  a  mining  corporation,  and  as  such  became  Individ- 
nail  J  responsible  to  plainttfF  for  a  portion  of  its  liabilities,  and  for  which 
a  right  of  action  accrued  against  the  testator  in  his  lifetime.  The  claim 
thus  arising  was  not  presented  to  defendants  —  his  executors  —  for  al- 
lowance, as  In  demand  against  their  testator's  estate,  until  after  the 
expiration  of  V*  ten  months  prescribed  by  the  one  hundred  and  thir- 
tieth section  of  the  Probate  Act  for  the  presentation  of  claims  against 
estates.  Thereafter  it  was  so  presented  by  plaintiff,  and  was  reJecteO 
by  defendants;  whereupon,  plaintiff  brought  action  for  its  recovery,  to 
which  defendants  pleaded  said  section  of  the  Probate  Act  In  bar :  heid, 
that  under  the  statute  the  action  was  barred. 

Appeal  from  the  District  Court,  Fifteenth  Judicial  Dis- 
trict, City  and  Oounl^  of  San  Francisco. 

This  action  was  brought  to  recover  the  sum  of  twenty- 
seven  hundred  and  sevetity-one  dollars,  alleged  to  be  due 
from  the  testator  of  the  defendants  to  the  plaintiff,  on  a 
liability  accrued  to  the  plaintiff  against  the  "  Segregated 
Crown  Point  Mining  Company,"  a  corporation  of  which 
said  testator  was  a  stockholder.  Plaintiff  had  judgment,  and 
defendants  moved  for  a  new  trial,  which  was  denied.  The 
defendants  appealed  from  the  judgment  and  the  order  deny- 
ing a  new  trial. 

The  Ather  facts  are  stated  in  the  opinion  of  the  Court 

D.  P,  Bantow,  for  Appellants. 

It  has  been  settled  that  stockholders  of  corporations  formed 
under  laws  providing  for  a  personal  liability,  like  the  six- 
teenth section  of  the  Act  concerning  mining  riorporiikj^icms, 
stand  upon  the  same  footing  in  rslalion  to  the  creditors  as 
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Aough  the  company  was  a  simr 
ffullougKrB,r\,  2^5',  Rage 

119;  ifarcyv.CW,  7  Mass.  3 
t-onn.  58 ;  Mokeltmne  Hill  Cmd 

Cal.  266j3fo5»v.0(iife«  2Hi 
W«id.327;Con«„j,v.ifcCuHou 
V.  Spencer,  15  Weni  648.)  The 
fore  barred,  under  the  provisionfl 
thirty  of  the  Probate  Aot. 

S.  F.  Gilchrist,  for  Responde 

By  the  Court,  Sahdebsoh,  J. 

This  ia  an  action  brought  by 
against  the  executor  of  a  dece 
the  proportion  of  the  daim  du« 
the  estate  of  his  testator. 

The  cause  of  action  in  favor  « 

ration,  as  appears  from  the  evidei 

sion  by  the  latter  of  eight  shares 

of  the  assignor  of  the  plaintiff 

on  or  about  the  2l8t  day  of  Jan 

against  the  corporation  on  th* 

judgment  by  defauli  obtained  < 

The  defendant's  testator  di 

1864.    The  usual  notice  to  ere 

sent  their  claims  within  ten  n 

the  12th  of  April,  1864. 

The  claim  in  suit  was  not  pr 

1806,  and  the  defendant  relit 

thirtieth  section  of  the  Proba 

That  section  provides,  among  < 

which  is  not  presented    withi 

publication  of  notice,   shall  b< 

•it  be  not  thai  due,  or  if  it  be  < 

within  ten  months  after  it  sha 
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Opinion  of  the  Court  —  Sanderson*  J. 

The  question,  therefore,  is,  when  does  a  cause  of  action 
against  a  corporation  accrue  against  its  stockholders  upon 
their  individual  liability  for  the  debts  and  liabilities  of  the 
corporation  contracted  or  incurred  during  the  time  they  were 
stockholders?     Does  it  accrue  at  the  same  time  it  accrues 
against  the  corporation,  or  not  until  after  a  judgment  has 
been  obtained  against  the  corporation  and  the  creditor  has 
failed  to  collect  it  from  the  corporation  f    Or,  in  other  words, 
is  the  liability  of  the  stockholder  conditional  or  uncondi-- 
tional  —  absolute  or  contingent  upon  the  failure  or  inability 
of  the  corporation  to  pay?    The  answer  depends  upon  the 
construction,  in  part,  of  the  sixteenth  section  of  the  Act  con- 
cerning mining  corporations.    That  portion  which  relates  to 
the  question  in  hand  reads  as  follows :    "  Each  stockholder 
shall  be  individually  and  personally  liable  for  his  proportion 
of  all  the  debts  and  liabilities  of  the  company  contracted  or 
incurred  during  the  time  that  he  was  a  stockholder,  for  the 
recovery  of  which  joint  or  several  actions  may  be  instituted 
and  prosecuted/' 

This  language  came  before  this  Court  for  construction  in 
the  case  of  Mohelumne  HiU  Canal  Company  v.  Woodbury, 
14  Cal.  365.  Mr.  Justice  Cope,  by  whom  the  opinion  was 
delivered,  said :  "  It  would  seem,  from  a  just  and  reasonable 
construction  of  the  constitutional  and  statutory  provisions 
upon  this  subject,  that  an  individual  corporator,  in  respect 
to  his  personal  Uabilitj  for  the  debts  of  the  corporation, 
does  not  occupy  the  position  of  a  surety,  but  that  of  a  prin- 
cipal debtor.  His  responsibility  commences  with  that  of 
the  corporation,  and  continues  during  the  existence  of  the 
indebtedness.  It  is  not  in  any  sense  contingent,  but  is 
declared  to  be  absolute  and  unconditional.  The  remedial 
effect  of  these  provisions,  in  which  consists  their  only  value, 
should  not  be  impaired  by  construction.  Similar  provisions 
in  other  States  have  generally  been  construed  in  the  same 
manner.  It  has  frequently  been  decided  that  the  members 
of  a  corporation,  who  are  answerable  personally  for  the  cor- 
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porate  debts  and  liabilities^  stand  i 
relation  to  the  creditors  of  the  corn 
co&ducting  their  business  as  a  coniq| 
view  is  conclusiye  of  the  present  q| 
that  the  cause  of  action  in  suit  accr^ 
ants'  testator  on  the  2l8t  of  January,! 
it  accrued  against  the  corporation,  { 
within  the  sense  of  tiie  one  hundred  i 
.  the  Probate  Act,  on  the  12th  of  Ap^ 
the  notice  to  the  creditors  of  the  d 
first  published;  and,  not  having  beoj 
months  from  that  date,  is  now  f orevej 
Under  this  view,  the  remaining  poi 
Judgment  and  order  reversed,  and 


FRANK  SMITH  v.  P.  A 

ftaumua  UiiauFPOBno)  bt  BYiDmca. —  Where 
ported  b7  any  evidence,   as  contained    in 
motion  for  new  trial  on  the  ground  that  i 
erldence:    held,  that  such  findings  should 

IMW  —  Pbmiukptioii    that    Btatbicivt    Cont 
In  such  case,  even  if  the  statement  failed 
contained  ail  the  erldence  pertinent  to  the 
contain  it  will  be  presumed. 

toTTLINO    STATBHSKT — DIMINUTION    OF    RBCOBI 

the  preTalling  party  are  admitted  on  the 
trial  Is  made  on  the  ground  of  the  Insoffic 
tain  the  yerdict  or  other  decision,  it  is  th 
■ee  that  they  are  included  in  the  statemeni 
form  part  of  the  records  of  the  case,  then 
suggestion.  In  this  Court,  of  a  diminution 

▼on)  Location  of  School  Warhants. —  The  lo( 
warrant  on  unsurveyed  public  land  is  yold 

CDNVLICTINO    PATINTS    FBOIC    THl    Unitbd    8t. 

common  law,  and  under  our  mode  of  pro< 
patents  to  land  from  one  paramount  sour 
ejectment,  will  look  behind  the  patents  an 
the  prior  equity ;  and  when  ascertained.  It 
title,  which,  by  relation,  takes  effect  at  t 
and  thus  a  Junior  patent  founded  on  a  pric 
•Ider  patent  founded  on  a  Junior  aqolty. 


Jan.  1868.] 


Shith  i;.  AstRlBBJX* 


607 


Argamcnt  for  Appellant. 


IDBM.^— iB  1865,  tlM  eongnMlonal  townslilp  embracing  the  land  In  cod- 
troyeny  was  sorrejed  by  the  United  Statea ;  on  the  7th  da j  of  IdUirch, 
1859,  one  Vance  filed  application  In  the  proper  United  States  l4ind  Ofllce 
to  locate  certain  Califomia  school  land  warrants  on  the  land  in  con- 
troversy, and  on  the  10th  of  the  same  month  the  Register  of  said  Land 
Office  approved  the  profFered  location  as  a  part  of  the  land  granted  by 
the  United  States  to  this  State  under  the  Act  of  Congress  approved 
April  4th,  1841,  and  losaed  the  proper  certificate  thereof  to  Vance,  who 
assigned  the  same  to  defendant  Thereafter,  on  the  8th  of  January, 
1862,  the  State  Issued  to  defendant,  as  the  assignee  of  Vance,  ber  patent 
to  the  land.  The  plaintiff  filed  in  the  proper  United  States  Land  Office 
his  declaratory  statement  for  a  pre-emption  of  said  land,  April  16th, 
1856,  and  he  received  a  United  States  patent  thereto,  as  a  pre-emptor. 
In  November,  1868:  h^d,  first  —  that  the  titles  conveyed  by  said  con- 
flicting patents  are  both  derived  firom  the  United  States  as  their  para- 
iBoant  source  —  the  latter  to  plaintiC  from  the  Uliited  States  direct,  and 
the  former  to  defendant  from  the  United  States,  through  the  legislative 
grant  of  lands  to  this  State  by  said  Act  of  April  4th,  1841,  the  selection 
of  said  land  by  this  State  In  a  lawful  manner,  and  by  her  patent  to  the 
defendant ;  second — that  tbe  equity  on  which  defendant's  title  is  founded 
dates  back  to  March  lOtb,  1856,  when  said  Register  approved  the  Joca- 
tlon  of  said  school  land  warrants,  while  the  equity  on  which  plalntilTs 
tlUe  rests  dates  back  only  to  April  16th,  1866,  when  his  said  declaratory 
•tatement  for  pre-emption  was  filed ;  —  third,  that  upon  this  state  of 
facts  the  defendant's  title,  under  said  State  patent,  should  prevail  over 
plaintlff*8  title  founded  on  said  United  States  patent,  as  being  founded 
on  the  prior  and  superior  equity,  and  because  it  is  the  older  title. 

Iinnc.— The  only  mode  In  which  the  plaintllT  can  overcome  the  defendant's 
older  title,  coupled  with  his  said  equity.  Is  by  showing  that  he  has  a 
iMttor  equity  arising  from  his  occupation  and  settlement  of  the  land 
prior  to  March  10th,  1856,  followed  up  by  proper  proceedings  to  perfect 
Ills  pre-emption  thereof,  and  that  these  proceedings  have  resulted  in  his 
••Id  patent     {UegerU  v.  Athe,  88  Cal.  74,  is  affirmed.) 

Appeal  from  the  District  Court,  Fifth  Judicial  District^ 
San  Joaquin  Ooimty. 

This  waa  an  action  to  recover  the  possession  of  one  quarter 
section  of  land  in  San  Joaquin  County. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Oeo,  Cadwalader,  for  appellant,  argued  that  the  findings  of 
fact,  which  are  objected  to  by  appellant  as  contrary  to  the 
evidence,  should  be  disregarded ;  and  cited  Hidden  v.  Jordan, 
28  OaL  811.  That  upon  the  remaining  facts  found  by  the 
Court  below,  appellant  was  entitled  to  judgment;  and  cited 
UegerU  t.  Ashe,  88  Cal.  74. 
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made  by  appellant  to  the  finding 
are  oontmry  to  die  evidence,  shott 
be  did  not  except  to  them  in  the  ( 
they  be  corrected;  and  cited  Jamei 
Ihat  the  fact  that  reapondent  hel« 
States,  issued  to  him  as  a  pre^. 

sumptive  that  he  was  a  qualified 
of  the  United  States,  and  that  h 
the  land,  and  had  perfomed  all  1 
him  to  the  land  as  a  pre^mpi 
nowhere  attempted  to  be  rebutt 
burden  was  upon  him ;  and  cited 
419;13Cal.  487;14Cal.469: 
««ar,4Pet842;5aiMZv.Broc 

By  the  Court,  Oeookbtt,  J. 

This  is  an  action  of  ejectment 
under  a  patent  from  the  Unite 
emption  oertifieat©;  and  the  de: 
the  State  of  California,  founde 
land  warrant    The  complaint 
answer  not  only  denies  title  in 
in  the  defendant,  under  the  lo< 
wnt,  and  the  patent  issued  by  t 
On  the  trial  the  plaintiff  pu 
the  United  States;  and  the  po 
the  value  of  the  rents  being 
The  defendant  then   offered 
October,  1852  — in  accordant 
and  of  the  United  States  —  lo 
the  premises  in  controversy  ; 
aesigned  to  the  defendant,  tha 
a  patent  to  him  in  January, 
This  proof  was  objected  to 
by  the  Court  on  the   ground 
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because  it  was  anterior  to  the  Burvey  of  the  land  by  the 
ITnited  States,  to  which  ruling  the  defendant  excepted.    The 
defendant  then  put  in  evidence  the  plat  of  survey  by  the 
United  States  of  the  township  embracing  the  land  in  dispute, 
and  also  the  school  land  warrant,  and  the  location  thereof  in 
October,  1852,  together  with  an  assignment  of  it  to  one 
Vance,  who,  on  the  7th  of  March,  1866,  filed  in  the  propeir 
United  States  Land  Office  his  application  to  locate  the  war- 
rant on  the  land  in  dispute,  specifying  it  by  the  proper 
subdivisions,  as  shown  on  the  survey ;  and  on  sJie  10th  of 
Mardi,  1866,  the  United  States  Raster  issued  his  certificiate 
approving  the  location,   after   which   Vance   assigned  the 
certificate  to  defendant,  to  whom  a  patent  was  issued  by  the 
State  on  the  8th  of  January,  1862. 

The  defendant  then  proved  that  Ae  plaintiff  filed  his 
declaratory  statement  for  a  preremption  in  the  United  States 
Land  Office  on  the  16th  of  April,  1866.  The  settled  state- 
ment on  motion  for  new  trial  asserts  that  this  was  all  the 
evidence  introduced  in  the  case. 

The  case  was  tried  without  a  jury,  and  in  due  time  the 

Court  filed  its  findings,  to  the  effect :  1st  —  That  the  plaintiff 

settled  upon  the  land  in  contest  prior  to  its  survey  by  the 

United  States,  whilst  it  was  vacant  and  unoccupied,  wifli  the 

intention  to  pre-empt  it  at  the  proper  time,  and  has  resided 

upon  it  ever  since ;  2d  —  That  the  land  was  subsequently  sur- 

v^ed  by  the  United  States  during  the  Summer  of  1855,  and 

lie  plat  of  survey  was  duly  filed  in  th«  proper  Land  Office ; 

3d  — That  after  such  filing  the  Register  and  Receiver  gave 

notice  that  all  persona  claiming  pre-emptions  on  the  land 

should  file  their  notices  of  pre-emption  on  or  before  the  16th 

of  May,  1856,  and  that  the  plaintiff  duly  filed  his  notice 

within  the  proper  time,  to  wit:  on  the  16th  of  April,  1856; 

4th  —  That  before  filing  his  notice  the  plaintiff  had  erected 

his  dwelling  house  and  oAer  improvements  on  the  land,  and 

had  cultivated  portions  of  it;  6th— That  after  said  notice  wals 

filed  a  contest  was  had  betwe«i  the  plaintiff  and  defendant 

before  the  Register  and  Receiver^  as  to  the  pkintiff's  right  o^ 
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pre-emption,  the  plaintiff  claim 
and  the  defendant  under  the  ] 
nia ;  that  on  appeal  to  the  Seoc^, 
finally  decided  that  the  plaintj 
emption,  both  parties  being  re^ 
the  contest;  that  in  October,  18( 
land,  and  in  November,  1863,  ! 
That  after  the  decision  by  the  B 
defendant  procured  a  patent  fol 
State ;  7th— That  defendant  has  i 
but  has  occupied  and  cultivated  i 
October,  1862,  and  had  placed  sol 
value  of  the  rents  being  one  hund 

As  a  conclusion  of  law,  the  O 
the  plaintiff,  and  the  defendant  xn 
nating  as  grounds  the  refusal  of 
prove  the  location  of  the  warrant 
that  the  findings  of  fact  "  are  aga: 
to  wit:  that  the  evidence  showed  t 
filed  December,  1856 ;  that  there  v 
to  pre-emptors  was  given,  as  state 
when  plaintiff  settled  on  the  land,  j 
tioner,  except  that  he  filed  a  dec! 
16th  of  April,  1866 ;  nor  that  the 
tween  plaintiff  and  defendaot,  as 
ever  had  possession ;  and  that  the  ( 
plaintiff's  title  to  be  superior  to  tl 
rendering  judgment  for  defendant. 

•The  motion  for  new  trial  being 
appealed. 

We  have  been  thus  particular  in 
case,  in  order  that  the  points  arisi 
clearly  comprehended. 

The  first  point  we  shall  eonside: 
objected  to  by  the  defendant  are  uns 
The  well  settled  practice  of  this  0< 
findings  when  the  evidence  is  ooni 
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unsupported  bj  may  evidence  it  is  our  duty  to  set  them  aside. 
We  halve  looked  in  vain  in  this  record  for  any  Evidence 
whatever  to  support  the  findings  specified  by  the  defendant; 
and  as  the  settled  statement  purports,  in  express  terms,  to  set 
forth  all  the  evidence  given  on  the  trial,  we  are  not  at  liberty 
to  presume  that  there  was  any  other.  Even  without  thii 
statement  we  should  hold,  under  the  settled  practice  of  this 
Court,  that  the  statement  on  motion  for  new  trial  contained 
all  the  evidence  pertinent  to  the  motion.  (Hidden  v,  Jordan, 
28  Cal.  311.)  The  counsel  for  respondent,  in  his  brief, 
claims  that  these  facts  were  all  admitted  on  the  trial,  and  so 
entered  in  the  minutes  of  the  Court,  and  ought  to  have  been 
set  forth  in  the  record  before  us.  If  so,  it  was  his  duty  to 
see  that  they  were  included  in  the  statement;  or,  if  they 
formed  a  part  of  the  records  of  the  case,  he  should  at  the 
proper  time  have  suggested  a  diminution  of  the  record,  and 
thus  have  had  its  omissions  supplied.  We  must,  therefore, 
disregard  all  suggestions  that  there  were  other  facts 
proven  than  those  which  appear  in  the  transcript,  and  hold 
the  findings  to  be  unsupported  by  the  evidence. 

But,  if  these  findings  were  stricken  out,  would  it  appear 
that  the  judgment  was  erroneous  ?  The  plaintiff  produces  a 
patent  from  the  United  States,  and  the  defendant  admits  the 
possession  of  the  premises.  This  makes  a  prima  facie  case 
for  the  plaintiff,  which  rendered  it  incumbent  on  the  defend- 
ant to  overcome  it.  He  seeks  to  accomplish  this  by  the  pro^ 
duction  of  an  older  patent  to  himself  frotn  the  State  of  Cal- 
ifornia, founded  on  the  location  of  a  school  land  warrant. 

In  cases  of  conflicting  patents  from  a  paramount  source  of 
title,  it  is  well  settled  that,  even  at  conmion  law,  in  actions 
of  ejectment,  the  Court  will  look  behind  the  patents  and 
ascertain  which  party  had  the  prior  equity.  When  this  is 
ascertained,  the  equity  will  attach  itself  to  the  legal  title, 
which  will  take  effect  by  relation  at  the  time  when  the  equity 
accrued.  Thus  it  often  happens  that  a  junior  patent,  founded 
on  a  prior  equity,  is  held,  even  in  a  Court  of  law,  to  prevail 
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<i^er  an  elder  patent  founded  t 
^Miand,  1  Pet  656;  Bagnell  i 
But  in  this  State  purely  equi 
actions  of  ejectment;  and  in  % 
not  only  the  title  derived  undet 
but  traces  it  back  to  its  inception 
in  order  to  establish  a  prior  ei 
inquire  whelher  the  defendant  h^ 
as  will  overcome  the  plaintiff's  | 
his  patent. 

There  can  be  no  doubt  that  th^ 
of  the  warrant  on  uhsurveyed  lail 
were  not  liable  to  such  location^ 
surveyed  by  the  United  States. 
609;  Jfejrerk  v.  Ashe,  27  Cal.  8 
Cal.  520.) 

Up  to  the  period  when  Vance  a 
Begister  to  locate  the  school  land 
no  equities  in  the  land,  the  proc 
being  void.  .  But  it  appears  that 
the  U&ited  States  in  1855,  and  a 
Vance  filed  his  warrant  in  the  p 
Office,  and  applied  for  the  locati 
contest,  and  on  the  tenth  day  of  tli 
approved  the  location  and  issued 
proper  f  orin. 

ThlEfreupozi  th^  State  issued  its 
assignee  of  Vance,  on' the  8th  of  Ji 
of  the  defendant,  therefore,  attacl 
1856,  and  culminated  in  a  legal 
January,  1862.  These  proceeding 
the  defendant  a  -complete  legal  and 
plaintiff,  prior  to  the  10th  of  Mar 
equity  in  the  land,  which  af  terwar 
under  his  patent  issued  in  Novem 
'  The.j)laintiff  has  failed  to  estab 
it  is  to  be  presumed  as  a  matter  of 
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unsupported  by  proof  of  the  preliminary  acts  on  which  the 
patent  is  alleged  to  be  founded.  The  findings  which  were 
excepted  to  as  being  unsupported  by  proof  covered  9ome  of 
these  material  facts ;  but  as  these  findings  must  be  set  aside, 
the  plaintiff  can  rely  only  on  his  patent  to  support  the  judg- 
ment. If  it  be  conceded  that  a  patent  founded  on  a  pre- 
emption claim  faiises  a  presumption  that  all  the  necessary 
preliminary  acta  were  performed  and  that  the  grantee  pos- 
sessed the  necessary  qualifications  to  become  a  pre-emptor^ 
it  evidently  can  raise  no  presumption  as  to  the  date  at  which 
the  grantee's  rights  first  attached  to  the  land«  In  a  contest! 
founded  on  a  priority  of  equities,  dlEttes  become  in  every 
sens©  materiaL  To  overcome  the  defendant's  equity,  which  we 
have  seen  commenced  on  the  10th  of  March,  1856,  it  was: 
incumbent  on  flie  plaintiff  to  show  by  proof  that,  prior  to 
that  time,  his  equity  attached  by  reason  of  his  prior  settle- 
ment upon  and  occupation  of  the  land  under  such  circum-) 
stances  as  entitle  him  to  pre-empt  it,  and  that  he  did,  in 
fact,  afterwards  take  the  necessary  steps  required  by  law  to 
make  his  pre-emption  effectual.  He  has  failed  to  make  such 
proof,  and  his  patent  cannot  cure  the  omission. 

Counsel  for  the  respondent  insist  that  to  require  such 
proof  in  a  contest  imder  conflicting  patents,  is  to  deny  any 
conclusive  effect  to  a  patent,  and,  virtually,  to  destroy  its 
effect  as  a  muniment  of  title.  But  if  the  rule  were  others 
wise,  the  plaintiff  in  this  case  would  be  wholly  without  a  rem- 
edy ;  for  it  has  become  the  well  established  doctrine  of  this 
Court,  that  the  Act  of  Congress  of  April  4th,  1841,  operated 
as  a  legislative  grant  to  this  State  of  five  hundred  thousand 
acres  of  land,  to  be  selected  by  the  State,  after  the  lands 
should  be  surveyed  by  the  United  States;  that  the  State 
may  lawfully  make  such  selection  by  means  of  the  school 
land  warrants  issued  under  the  Act  of  May  3d,  1852 ;  that 
tlpon  the  location  of  a  warrant  on  a  particular  parcel  of  sur- 
veyed public  land,  and  the  approval  of  such  location  by  the 
proper  authorities  of  the  Uiuted  States,  the  selection^  thus 
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made,  operates  as  a  transfer  | 
and  the  State  may,  thereupoil 
patent,  to  the  holder  of  the  wM 

The  defendant  in  this  easel 
which   is  older  than   the   plai 
grounds  on  which  the  plaintifFi 
older  legal  title,  coupled  with  \ 
the  plaintiff  has  a  better  equity 
pation  and  settlement,  followe 
to  perfect  his  pre-emption,  and 
resulted  in  a  patent     If  he  w 
must  fail  in  his  action,  for  i 
defendant  holds  the  oldest  legi 
source  of  title,  to-wit:  the  TTni 
the  legislative  grant  to  this  Sta 
bj  the  'State,  in  a  lawful  man 
defendant     We  are  entirely  sal 
Megerle  v.  Ashe,  38  Cal.  74  and 
they  decided. 

It  is  unnecessary  to  consider  t 
the  briefs,  as  the  views  express^ 

Judgment  and  order  denying 
cause  remanded  for  a  new  trial 


ADAM  MEYER  t;.  LAUEi 
SHUPPERT,  AND  Wm 

H»w  Tbial  —  Grounds  on  Motion  fob. — 
on  the  arroands  of  newly  dltco^ered 
and  that  the  flndlngB  of  the  Court  w 
which  was  conflicting,  was  properly  i 

IVDouBNT  IN  Action  to  compbl  a  Cont 
the  conrejanee  by  defendant  to  piaii 
mltted  by  the  pleadings  that  defends 
described  as  security,  only,  for  the  pi 
paid  by  plaintiff  to  defendant;  and  < 
whether  the  debt  had  been  paid  or  i 
payment  and  praying  thi.t  defendant  1 
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to  plaintiff,  while  the  answer  traversed  said  allegation,  and  for  affirm- 
ative relief  prayed  Judcment  that  said  debt  be.  declared  a  lien  on  said 
property,  and  that  plalntlff^s  bill  be  denied  until  such  payment  be  made. 
On  the  trial  the  Court  found  said  issue  as  to  payment  for  the  defendant, 
and  adjudged  the  defendant  to  hold  a  Hen  on  said  property  to  secure  the 
payment  of  said  debt;  and,  by  Its  Judgment,  directed  a  sale  of  the  prop- 
erty and  a  satisfaction  of  the  debt,  the  co8t»  of  sale  and  defendant's 
costs  of  suit,  from  the  proceeds  of  said  sale  :  heid,  that  this  Judgment 
was  beyond  and  foreign  to  the  relief  deman^led  in  said  answer,  and 
erroneous;  further,  that  the  proper  Judgmexit  in  guch  case  would  be 
that  plaintiff  be  adjudged  —  within  a  reasonat^le  time,  epeclfled  —  to  pay 
said  debt,  and  that  on  said  payment  or  tender  thereof  made,  the  defend- 
ant to  conyey  said  land  to  plaintiff,  and  thttt  on  failure  of  plaintiff  to 
make  said  payment  or  tender,  his  bill  to  be  dismissed  with  costa 

Appeal  from  the  District  Court,  ^Fourth  Judicial  Dis- 
trict, City  and  County  of  San  Trancisca 

This  was  an  action  to  compel  a  conveyance  by  defendants 
to  plaintiff  of  certain  real  property  alleged  to  be  held  in 
trust  for  plaintiff.  The  complaint  alleged  that  defendant 
Shuppert  had  acquired  the  title  to  said  property  by  a  valid 
Sheriff's  deed  thereto,  which  was,  however,  held  by  the 
grantee  and  his  assignees  solely  as  security  for  the  payment 
of  a  debt  which  had  been  due  from  plaintiff  to  defendant 
Shuppert;  that  plaintiff  had  fully  paid  said  debt,  and  had 
demanded  a  conveyance  of  said  property  from  Shuppert  and 
the  other  defendants,  who,  as  was  allied,  made  some  claim 
of  title  thereto  imder  said  deed  before  suit  was  brought, 
which  demand  was  refused.  The  answers  of  defendants 
Shuppert  and  Labinski  disclaimed  title.  The  answer  of 
defendant  Mowry  admitted  that  she  held  the  legal  title  to 
plaintiff's  property  as  security,  as  alleged,  under  an  assign- 
ment duly  made  by  defendant  Shuppert;  but  traversed  the 
averments  of  payment  of  said  debt  and  prayed  judgment  for 
its  payment  by  plaintiff,  and  that  the  prayer  of  his  complaint 
he  denied  until  such  payment  be  made,  and  for  general 
equitable  relief.  The  trial  was  by  the  Court,  without  a  jury. 
The  evidence  as  to  the  fact  and  the  amount  of  payments 
made  on  said  debt  was  conflicting,  but  the  Court  found  as 
facts  that  there  remained  unpaid  of  said  debt,  which  was 
then  due  to  defendant  Mowry,  as  the  assignee  thereof,  the 
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sum  of  six  hundred  and  fifteei:( 
United  States,  bearing  interest  1 
fourth  per  cent  per  month;  thai 
erty  then  was  in  defendant  Mo^ 
the  payment  of  said  debt ;  and,  a| 
that  defendant  Mowry  was  cntij 
her  lien  on  said  property  for  the  1 
sale  thereof  for  gold  coin  only,] 
debt  and  her  costs  in  this  suit,  ^ 
proceeds  of  said  sale.  The  jui 
with  said  findings.  , 

The  plaintiflF  moved  for  a  new  1 
others,  to  wit:  1st — ^ Of  newly  < 
That  the  evidence  did  not  support 
by  the  Court;  and  3d  —  That  the 
of  fact  did  not  support  the  judgrac 
Court  erred  in  rendering  judgmen 
erty.  The  Court  denied  the  moti 
from  the  judgment  and  from  the  c 
a  new  triaL 

The  other  facts  are  stated  in  the 

Tully  B.  Wise,  for  Appellant 
Smith  dk  Barker,  for  Bespondei 

By  the  Court,  Speaoub,  J. : 

The  newly  discovered  evidence  ( 
cumulative,  and  not  of  a  character 
the  motion  for  new  trial.  The  othe 
of  motion  for  new  trial,  are  —  tha 
cient  to  justify  the  findings  of  the 
therein  stated,  and  that  the  findings 
to  the  evidence. 

TJpon  each  and  all  the  assigned 
the  Court  the  evidence  was  oonfli 
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which  would  not  justify  this  Court  in  disturbing  the  findings 
of  the  Judge,  before  whom  the  witnesses  appeared  and 
testified. 

We  are,  then,  restricted  to  a  consideration  of  the  judgment 
roll  upon  the  appeal  from  the  judgment 

The  conclusions  of  law  based  upon  the  findings  and  the 
decree  are  not  justified  by  the  pleadings  and  the  findings  of 
the  issues  of  fact. 

Upon  the  pleadings  and  facts  found  the  decree  should  have 
been,  that  within  a  reasonable  time  —  say  thirty  days  —  the 
plaintiff,  Adam  Meyer,  pay  to  defendant  Laura  A.  Mowry 
the  sum  of  six  hundred  and  fifteen  dollars,  in  gold  coin  of  the 
United  States,  with  interest  thereon  at  the  rate  of  one  and 
one-fourth  per  cent,  per  month,  from  the  7th  of  May,  1867 ; 
and  that  the  defendant,  Laura  A.  Mowry,  upon  the  receipt 
or  tender  to  her  of  the  amount  of  six  hundred  and  fifteen 
dollars,  with  interest  as  aforesaid,  in  gold  coin  of  the  United 
States,  make,  execute  and  deliver  to  plaintiff  a  good  and 
sufficient  deed  of  the  premises  described  in  the  complaint; 
and  that  on  failure  by  plaintiff  to  pay  said  amount  within 
the  time  prescribed,  his  bill  be  dismissed  with  costs.  {Cow- 
ing V.  Rogers,  post,  648.) 

The  decree,  as  found  in  the  judgment  roll,  is  entirely  be- 
yond and  foreign  to  the  afiirmative  relief  sought  by  defend- 
ant Mowry^s  answer. 

To  satisfy  the  amount  of  six  hundred  and  fifteen  dollars, 
found  to  be  due  defendant  Mowry  from  plaintiff,  and  as 
security  for  the  payment  of  which  it  is  found  that  Mowry 
holds  the  legal  title  to  the  premises  described  in  the  com- 
plaint, the  decree  orders  a  sale  of  plaintiff's  equitable  interest 
in  the  premises,  and  by  its  terms  suffers  the  legal  title  still 
to  remain  in  Mowry,  after  having  received  the  proceeds  of 
such  sale  and  obtained  her  personal  judgment  against  plain- 
tiff for  any  balance  not  satisfied  by  the  proceeds  of  the  sale. 
This  is  clearly  erroneous. 

Judgment  reversed,  cause  remanded,  and  decree  ordered 
in  accordance  with  this  opinion* 
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MICHAEL  LYNCH,  Adme 
Th£odobb  Dshon,  Deo 

Nonca  or  Appeal  —  Tiicb  of  Siryi^ 
miist  precede  or  be  contemporii 
party  to  render  an  appeal  effects 

loau  —  Time   and   Modi  of  Moviid 

8CFFICIEXT    NOTICa    OF    APPEiL.* 

not  been  served  with  a  copy  of  ^ 
the  rules  of  this  Court,  filed  hl| 
time  under  said  rules,  to  dismli 
notice  of  appeal,  in  this,  and  up 
that  the  service  of  the  notice 
Thereafter,  and  in  the  absence  < 
motion  was  pending  undisposed  o 
■ubmitting  aald  eanse  on  briefa 
eomstances,  Rule  XIII  of  this  C( 
the  objection  must  be  presented 
the  merits,"  does  not,  as  comini 
sisting  on  his  said  motion  in  hit 
slon,  and  that  the  appeal  must 

Appeal  from  the  District  i 
City  and  County  of  San  Fra 

The  defendant  appealed. 
The  other  facts  are  stated 

Van  Dyke  &  Redman,  f  o: 

Edward  Tompkins,  for  R 

By  the  Court,  CbookbtTj 

It  appears  from  the  trans 
of  appeal  was  served  on  the 
was  not  filed  with  the  Clerk 
31st,  1867.  This  was  insul 
must  precede  or  be  contemj 
adverse  party.  (Buffendeai 
have  adhered  to  this  nilinj 
and  it  must  be  regarded  as 

There  is  no  evidence  in  1 
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script  was  served  at  any  time  on  the  attorney  for  the  respond- 
ent, as  required  by  Bule  IX  of  this  Court,  fut  on  the 
calling  of  the  cause  for  trial  at  the  last  July  term  of  the 
Court,  to  wit:  on  the  12th  of  July,  no  one  appearing  for  the 
appellant,  the  appeal  was  dismissed  for  want  of  prosecution ; 
and  four  days  thereafter,  on  motion  of  Yale,  attorney  of 
record  for  appellant,  the  order  dismissing  the  appeal  for 
want  of  prosecution  was  vacated,  and  the  cause  submitted 
on  briefs  to  be  filed.  But  it  appears  that  on  the  tenth  day 
of  July,  two  days  before  the  order  dismissing  the  appeal  f or 
want  of  prosecution,  and  at  the  first  term  after  the  filing  of 
the  transcript,  the  counsel  for  the  respondent  filed  a  motion 
in  wilting,  as  required  by  Eule  Xlli  of  this  Court,  to  dismiss 
the  appeal  on  the  ground  that  the  notice  of  appeal  was 
insufficient,  for  the  reason  that  it  was  served  the  day  before 
it  was  filed.  This  motion  has  never  been  decided;  and  in 
his  brief  the  counsel  for  respondent  urges  the  dismissal  of 
the  appeal  on  this  ground.  Rule  Xm  reqtures  that  "  in 
such  cases  the  objection  must  be  presented  to  the  Court 
before  the  argument  on  the  merits/'  But  in  this  case,  the 
whole  case,  on  motion  of  appellant's  attorney,  was  submitted 
on  briefs  to  be  filed,  and  as  no  copy  of  the  transcript  has 
been  served  on  the  attorney  for  respondent,  he  cannot  be 
deemed  to  be  in  default  for  having  failed  to  bring  his  motion 
tb  the  attention  of  the  Court  before  the  cause  was  submitted 
on  motion  of  the  attorney  for  appellant.  The  order  of  sub- 
mission is  sufficiently  broad  to  cover  the  pending  motion, 
and  if  it  were  not,  the  motion  having  been  made  in  due 
time  and  in  the  proper  form,  and  being  still  pending,  we 
hold  that  under  the  circumstances  of  the  case  the  respond- 
ent's counsel  has  not  waived  it,  and  is  entitled  to  have  it  now 
decided. 
It  is  ordered  that  the  appeal  be  dismissed. 


r^ 


520 


J 


,f^>    -J^l 


ftfitifc"""' 


fltr 


If 


lli 


•mil!'!/^^ 


People  v.  Pri 


Points  decldi 


TH?  PEOPLE  OF  THE  STA 
ex  rel  THE  ATTORNEY  G] 
VINES. 

Thb  Police  Ooubt  and  Office  of  Polich 
OF  San  Francisco.—  The  Police  Court 
City   and    County   of   San  Pranclgco 
abolished  by  the  ratification,  In  1862. 
Article  of  the  Constitution. 

IMM  — Undee  What  Adtiiobitt  Cbeati 
created  by  the  Legislature  under  the  ai 
tlon  of  4h6  sixth  Article  and  the  thi 
Article  of  the  ConstltuUon.  as  they  e 
the  Constitutional  amendments  In  1865 
furnished  ample  authority  for  the  puri 
ments.  while  the  former  section,  so  fa 
Legislature  over  the  subject  of  mui 
underwent  no  change  except  of  a  yerl 
altered  the  sense  or  meaning  of  the  C 

Object  of  the  Constitotion.— The  Con 
pose  of  establishing  a  State  goyemu 
from  local,  county  and  municipal  go 
not,  of  Itself,  eat  propria  vigore,  creat 
municipal  goyemments.  but  provides 
established  by  the  Legislature,  and  t 

IHTBRPRBTATION   of   ABTICLE    in    OF   THE 

of  the  Constitution  means  that  the  ] 

not  the  local  governments  thereafter 

•hall  be  divided  Into  three  departme 

department  shall  have  no  part  or  lot 

of  either  of  the  other  departments, 

expressly  directed  or  permitted." 

Iwnt .—  The  departments  of  which  It  spe^ 

▼Ides  that  no  person  employed  In  on< 

other  two,  are  the  departments  of 

deljned  and  limited  In  the  Constltut 

the  Legislative  Department,  as  define 

tame  time  be  a.  member  of   the    E« 

therein  defined,  and  vice  versa.     Bt 

San  Pranoisoo,  5  Cal.  191,  and  the  8< 

8ander§on'8  Oast,  80  Cal.   160,  so  la 

Interpretation,  are  overruled. 

Idem.— There  Is  nothing  In   the    Third 

prohibits  the  Police  Judge  of  the  Clt; 

holding  and  performing  the  duties   < 

of  said  city  and  county,  as  an   ew   o\ 

AiPpaAL  from  the  District  Cot 
City  and  County  of  San  Franci 

This  was  an  action  brought  \ 
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the  name  of  the  People,  againsrt;  the  defendant,  the  Polic  - 
Judge  of  the  City  and  County  of  San  Francisco,  for  unlaw- 
fully intruding  into  the  office  of  Police  Commissioner  of 
said  city  and  county.  The  complaint  recites  the  due  elec- 
tion —  at  the  general  election  in  1867  —  and  qualification  of 
defendant  to  the  said  office  of  Police  Judge,  which  is  alleged 
to  be  a  judicial  office;  that  under  an  Act  of  the  Legislature 
passed  April  19th,  1866,  which  Act  is  alleged  to  be  uncon- 
stitutional and  void,  defendant  unlawfully  intrudes  into  said 
office  of  Polioe  Commissioner. 

The  answer  takes  issue  with  all  the  averments  of  the 
complaint,  except  the  holding  of  said  office  of  Police  Com- 
missioner by  defendant,  which  holding  is  alleged  to  be  lawful. 
The  defendant  had  judgment  in  the  Court  below,  and  the 
People  appealed.  The  case  is  presented  on  appeal  upon  an 
agreed  statement  of  facts. 

The  other  facts  necessary  to  understand  the  pointa  decided 
tm  appeal,  are  stated  in  the  opinion  of  the  Oourti 

Frank  M.  Pixleyj  for  Appellant, 

Quint  £  Hardy ^  for  Respondent. 

[All  the  authorities  cited  and  points  made  in  the  briefs 
for  appellant  and  respondent  are  cited  and  discussed  in  the 
following  opinions. —  Kbp,] 

By  the  Court,  Sandekson,  J, : 

The  principal  points  made  by  the  appellant  are  two : 
First — That  by  the  amendments  to  the  Sixth  Article  of 
the  Constitution,  adopted  and  ratified  iH  1862,  the  Police 
Court  and  the  office  of  Police  Judge  in  the  City  and  County 
of  San  Francisco,  as  they  had  before  that  time  existed,  were 
abolished ;  and  hence,  there  having  been  no  legislation  since 
Chat  time  by  which  a  Police  Court  has  been  expressly  created, 
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the  respondent  is  not  vested  de  ;uii 
Judge,  and  cannot,  therefore,  act  < 
aioner. 

Second  —  That  aasuming  the  foi 
able,  and  that  Ihe  Police  Court  ei 
deponent  is  de  jure  the  Judge  of 
of  Police  CommissioneT  are  such 
Executive  Department  of  the 
therefore,  under  the  Third  Articl 
exercised  by  an  officer  who  is  al» 
of  powers  which  appertain  to  the 

First — The  first  point  admits  oi 
upon  a  technicality,  the  other 
question. 

a.  The  official  capacity  of  the 
cannot  be  investigated  or  determ 
is  not  allied  in  the  complaii 
usurped  and  unlawfully  holds 
Police  Judge,  nor  is  the  deten 
office  demanded.  The  alleged  i 
him  in  relation  to  the  office  of 
The  case  made  not  only  assui 
legal  existence  of  the  Police  Go 
of  the  office  of  Police  Judge  bj 
the  legal  existence  of  the  Pol 
Judge,  and  the  lawful  exercise 
ent,  being  made  a  question  b; 
expressly  alleged  in  the  comp 
election  prior  to  December,  18 
elected,  commissioned  and  qui 
Judge's  Court  in  and  for  the  < 
eisco,  and  that,  on  or  about 
entered  upon  and  has  ever  si 
of  his  said  judicial  position*'' 
"  duly  "  must  be  understood 
"  legally/'  So  the  all^gatiozL 
the  complaint^  must  be  conBi 
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legal  eodfltenoe  of  the  office,  and  the  legal  incnmbencj  of  the 
respondent 

In  short,  the  whole  argument  of  the  complaint  proceeds 
upon  the  theory  that  the  Police  Court  is  a  legal  tribunal,  and 
the  respondent  the  lawful  incumbent  of  the  office  of  Police 
Judge,  and  for  that  reason  only  he  cannot  lawfully  exercise 
the  office  of  Police  Commissioner. 

It  being  well  settled  that  the  title  to  an  office  cannot  be 
tried  collaterally  {People  v.  Sassovich,  29  Cal.  485,)  it  there- 
fore follows  that  for  all  the  purposes  of  the  present  case  it 
must  be  assumed  that  the  Police  Judge's  Court  has  been 
legally  established,  and  that  the  respondent  holds  the  office 
of  Police  Judge  by  a  legal  tenure, 

fe.  But,  independent  of  the  foregoing  consideration,  we  are 
of  opinion  that  the  Police  Judge's  Court  is  a  lawful  tribunal. 
It  was  created  prior  to  the  adoption  of  the  constitutional 
amendments  of  1862,  by  Act  of  the  Legislature,  working 
under  the  power  conferred  upon  it  by  the  last  clause  of  the 
first  section  of  the  Sixth  Article  of  the  Constitution,  as  it 
read  prior  to  1862,  as  well  as  that  conferred  by  the  thirty- 
seventh  section  of  the  Fourth  Article  in  relation  to  the 
organization  of  cities  and  incorporated  villages,  which,  inde^ 
p>endent  of  all  other  provisions  —  especially  in  the  absence  of 
an  express  prohibition — -must  be  understood  as  including  the 
power  to  create  municipal  Coiirts,  as  a  necessary  element  in 
the  organization  of  city  governments.  It  is  not  pretended 
that  any  change  was  intended,  or,  in  fact,  made  in  relation  to 
the  latter  section  by  the  amendments  of  1862,  and  if — as 
we  think  is  the  case  —  the  power  to  create  municipal  Courts 
must  be  considered  as  included  in  the  power  to  create  muni- 
cipal governments,  it  follows  that  such  Courts  then  existing 
were  no  more  affected  by  the  amendments  of  1862  than  the 
other  departments  in  which  the  powers  of  such  governmental 
were  vested,  and  that  the  municipal  corporation  known,  as 
the  Olty  and  County  of  San  Francisco  existed  after  the 
amendments  of  1862  precisely  at  it  existed  before,  with  $J1  its 
powexB  and  departments  unimpaired. 
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But  in  addition  to  this  new,  's 
conclusive  of  the  question,  if  we  as 
]ect  of  Courts  falls  within  the  pur 
of  the  Constitution,  the  result  is 
power  of  the  Legislature  over  the 
other  inferior  Courts,  the  amendn 
oept  of  a  merely  verbal  character  ^ 
the  sense  or-  meaning  of  the  Cor 
^parent  by  simply  comparing  tt 
VI,  as  It  now  reads,  with  the  s 
amendments.     Before  Ihe  amend, 
Ihe  judicial  power  of  the  State  si 
Court,  in  District  Courts,  in  Cour 
of  the  Peace.    The  Legislature  ma 
cipal  and  other  inferior  Courts 
sary."     In  the  amendments  the 
ployed:   " The  judicial  power  of 
m  a  Supreme  Court,  in  District  C 
Probate  Courts,  and  in  Justices 
Kecorders'  and  other  inferior  Goi 
establish  in  any  incorporated  cif 
inspection,  that  \^hile,  as  alread; 
were  made,  no  change  waa  made 
far  as  the  power  of  the  Legis 
municipal  Courts  is  concerned. 
as  before,  the  creatures  of  the 
or  created  at  the  pleasure  of  thi 
respect  was  made  or  attempted, 
that  subject  previously  had,  aii<3 
repugnant  to  the  Constitution 
before,  and,  if  valid  before,  V 
afterwards. 

There  is  nothing  in   the  caa 
which  rans  counter  to  this  vie^ 
the  amendments  upon    Coturts 
Itself,  was  under  consideratioi 
those  Courts  die  amendments  ^ 
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it  was  very  properly  held  that  their  effect  was  to  abolish 
those  which  had  previously  existed  and 'establish  new  ones 
in  their  stead.  Upon  this  branch  of  the  case,  in  either 
aspect  in  which  we  have  considered  it,  our  conclusion  is  in 
favor  of  the  proposition  that  the  Police  Judge's  Court  is  a 
legal  tribunal,  and  that  the  respondent  holds  the  office  of 
Police  Judge  by  a  legal  tenure. 

Second, —  The  second  point  made  by  counsel  for  the  appel- 
lant involves  the  construction  of  the  Third  Article  of  the 
Constitution.  It  is  in  the  following  words:  "  The  powers  of 
the  Govemmect  of  the  State  of  California  shall  be  divided 
into  three  separate  departments  —  the  Legislative,  tha 
Executive  and  Judicial  —  and  no  person  charged  with  the 
exercise  of  powers  properly  belonging  to  one  of  these  depart- 
ments shall  exercise  any  functions  appertaining  to  either  of 
the  others,  except  in  the  cases  hereinafter  expressly  directed 
or  permitted." 

This  provision  of  the  Constitution  has  come  before  this 
Court  in  a  number  of  cases,  in  which,  as  is  claimed  by  the 
learned  counsel  for  the  appellants,  it  has  received  a  construc- 
tion which  is  conclusive  in  favor  of  his  second  point. 

We  propose  to  briefly  notice  those  cases  in  the  order  of 
their  coming,  for  the  double  purpose  of  ascertaining  precisely 
what  has  been  decided  in  relation  to  the  present  question, 
and  of  stating  our  conclusions  in  relation  to  the  souAdness  of 
each  case,  in  order  that  there  may  be,  hereafter,  no  doubt  as 
to  which  are  to  be  regarded  as  law,  and  which  not 

The  first  case  is  that  of  Burgoyne  v.  The  Board  of  Super- 
visors of  the  County  of  San  Francisco,  5  Cal.  19.  Under 
a  statute  which  existed  at  that  time,  the  Court  of  Ses- 
sions was  vested  with  certain  powers  —  in  the  matter  of 
cotinty  government  —  which  have  been  since,  and  by  reason 
of  that  case,  vested  in  the  Board  of  Supervisors,  in  their 
nature  of  a  mixed  character,  being  partly  legislative,  exec- 
utive and  judicial.  The  action  was  brought  to  recover  the 
amount  due  on  ceitain  warrants  drawn  by  the  County  Auditor 
on  the  Treasurer  of  the  Ooutity,  which  warrantB  had  been 
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iBsued  b7  order  of  the  Court  of  Ses 
which  had  been  purchased  by  ite  ord 
o±  ite  executive  functions.  The  po 
purchase  and  the  warrants  were  vo 
the  Court,  being  a  part  of  the  Judi 
btate  GoTemment,  was  prohibited  fr 
functions  by  the  Third  Article  of 
Court  ruled  the  point  well  taken. 

Ihe  next  case  is  that  of  ExUne  v. , 
Cml  Practice  Act  then  contained  a 
the  waiver  of  jury  trials,  which  close 
Court  may  prescribe  by  rule  what  s 
in  other  cases."     In  pursuance  of  tl 
Court  of  Eldorado  County  provide 
deemed  waived  in  certain  other  caw 
the  statute.     The  case  in  question 
the  Court  refused  a  jury,  although 
parties.     It  was  claimed  on  appeal 
mg  the  Court  to  make  rules  upon 
jury  trials  was  repugnant  to  the  t 
Article  of  the  Constitution,  which 
tnal  by  jury,  and,  among  other  thii 
tnal  may  be  waived  by  the  partie 
manner  to  be  prescribed  by  law- 
Article  of  the  Constitution,  becaui 
functions  upon  the  Court.     The  r 
was  reversed  upon  both  grounds. 

The  next  is  that  of  Dickey  v.  Hi 

involved  the  power  of  a  County  Jvi 

and  manner  of  holding  elections  u 

Act  of  1850  in  relation  to  the  pen 

justice.     It  was  held  that  the  des 

manner  of  holding  elections  was  a 

not,  therefore,  under  the  Third  A 

^2?°^eTred  upon  a  judicial  office: 

The  next  is  Thompson  v.   Wilh 

Tolved  the  constitutionality  of  tii« 
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Act  which  vests  the  County  Judges  with  power  to  issue  writ6 
of  injunction.  It  was  held,  among  other  things,  that  the 
issuing  of  injunctions  was  a  judicial  act,  and  could,  there^ 
fore,  be  performed  by  a  County  Judge  without  violating  the 
rule  in  Burgoyne's  Case, 

The  next  is  Tuolurrme  County  v.  SiarUslatis  Cotmty,^  CaL 
440.  It  involved  the  constitutionality  of  a  statute  by  which 
the  County  Judges  of  those  counties  were  required  to  ap- 
point Commissioners  to  ascertain  and  settle  certain  matters 
of  indebtedness  between  the  counties,  it  being  claimed  that 
the  act  of  appointment  was  executive  in  its  nature,  and 
could  not^  therefore,  imder  the  rule  in  Burgoyne's  Case,  be 
exercised  by  a  judicial  officer.  The  Court  adhered  to  the 
rule  in  Bwrgoyne^s  Case,  but  held  further  that  the  act  of 
appointment  in  that  case  was  of  the  same  functional  char- 
acter as  the  appointment  of  arbitrators  and  referees,  and 
therefore  judicial. 

The  next  is  the  case  of  Phelan  v.  San  Francisco,  6  Cal. 
531,  which,  so  far  as  the  present  question  is  concerned,  was 
founded  upon  facts  in  all  legal  respects  like  those  in  Bvr- 
goyne's  Case,  and  the  rule  in  that  case  was  re-affirmed  — 
Mr.  Justice  Terry  dissenting. 

The  next  is  that  of  The  People  v.  Hester,  6  Oal.  679.  It 
was  an  application  to  this  Court  for  a  naandamue  to  compel 
the  District  Judge  of  the  Third  District  to  issue  a  certiorari 
to  review  the  proceedings  of  the  Board  of  Supervisors  of 
Alameda  County  in  assessing  a  certain  tax  alleged  to  be 
illegal.  It  was  held  that  the  Board  of  Supervisors  did  not 
exercise  judicial  functions,  and  that  therefore  a  writ  of 
certiorari  could  not  be  directed  to  them.  While,  it  was  not 
so  stated,  the  very  erroneous  conclusion  that  a  Board  of 
Supervisors  does  not  exercise  judicial  functions,  was  due  to 
the  rule  in  Bvrgoyne's  Case,  for  it  was  so  stated  in  the  subse- 
quent case  of  The  People  v.  El  Dorado  County,  in  which 
E ester* s  Case  was  expressly  overruled. 

The  next  is  the  case  of  The  People  v.  FJl  Dorado  County,  8 
Cal.  58.    It  was  an  application  to  the  District  Court  of  the 
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EleTBnth  District  for  a  certiorari  tol 
Board  of  Supervisors  in  allowing  a| 
county,  alleged  to  be  illegal.    Th 
the  writ  upon  the  authority  of  Tk 
appeal,  this  Court  said:  "The  d| 
Hester  proceeded  upon  the  grounds^ 
the  Constitution  of  this  State  had  i 
of  government  as  to  forbid  those  (^ 
ing  to  one  from  exercising  f nnctioni 
department.     That  by  law  a  wril 
issue  to  an  inferior  Board  or  offica 
tions,  and  that  it  was  inconsistent  * 
tribution  of  powers  by  the  Third  i 
to  exercise  judicial  powers.    * 
case  of  The  People  v.  Eester  oo: 
fifth  section  of  the  Eleventh  Ai 
which  provides  that  Hhe  Legisli 
provide  for  the  election  of  a  Bos 
county,  and  these  Supervisors  ehf 
perform  such  duties  as  may  be  pr 
tion  must  be  regarded  as  a  limit 
In  using  the  word  '  Supervisors, 
to  adopt  it  with  its  known  mei 
which  it  was  generally  uiidersto< 

"  The  word  *  Supervisors,'  wh^ 
has  a  legal  signification.  The 
various  and  manifold  —  someti 
legislative  and  executive.  Fron 
would  be  impossible  to  reconc 
head;  and,- therefore,  in  mattei 
fiscal  regulations  of  ooimties,  i 
such  duties  as  may  be  enjoinec 
any  nioe  examination  into  the 
conferred." 

So  the  rule  in  Burgoffn^s  C 
include  Boards  of  Supervisors 

The  next  ease  is  that  of  T*he  . 
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rhe  poTWier  of  the  Cotirt  of  Sessions  to  release  Bircham  anfl 
lis  sureties  from  liability  upon  a  forfeited  reoognizi^ee 
mder  a  special  statute  conferring  upon  it  the  power  to  do 
JO,  in  view  of  the  rule  in  Bvrgoyne's  Case,  Was  incidentally 
involved,  and  some  doubt  was  cast  upon  the  authority  of 
that  case  by  the  following  language  employed  by  Mr.  Justice 
Baldwin  in  delivering  the  opinion  of  liie  Court:  "  Whether 
:he  Court  of  Sessions  could  constitutionally  exercise  tiie 
power  of  making  this  release,  it  is  not  necessary  to  inquire, 
iiough,  if  it  ohose  to  act  in  the  matter^  it  is  not  easy  to  see 
^hy  its  discharge  of  a  mere  ministerial  function  of  this  sort 
PTOuld  not  be  valid." 

The  next  case  is  that  of  Uridias  v.  Morria,  22  Oal*  473. 
rhe  question  was  whether  the  same  person,  in  view  of  the 
rhird  Article  of  the  Constitution,  could  hold  the  office  of 
Mayor  and  Justice  of  the  Peace,  as  provided  in  the  charter 
>f  the  City  of  San  Job6.  It  was  held  that  the  case  fell 
ander  the  last  clause  of  the  first  section  of  the  Sixth  Article, 
which  provided  that  the  Legislature  may  establish  municipal 
md  other  inferior  Courts.  That  tiie  term  "municipal 
Courts,"  ex  vi  termini  imported  Mayor's  and  Eiecordei^s 
Courts,  which,  in  turn,  implied  a  Court  to  be  presided  ovet 
iy  the  Mayor  of  the  city,  and  that  therefore  the  case  was 
)ne  of  those  directly  referred  to  in  the  exception  to  the 
rhird  Article  of  the  Constitution,  permitting  the  same 
>ers(Hi  to  exercise  mixed  functions  in  cases  thereafter  ex- 
)ressly  directed  or  permitted. 

The  next  and  last  is  Sanderson's  Case,  80  Cal.  160.  San- 
lerson  held  the  office  of  Chief  Justice  of  this  Court,  and 
vas  also  performing  the  duties  of  a  Trustee  of  the  State 
[iihrary,  under  the  provisicms  of  a  statute  then  in  force, 
rhe  action  wHs  of  the  same  character  aa  the  present,  and 
vaa  brought  for  the  purpose  of  judicially  ascertaining 
wrhether  Sanderson,  being  a  member  of  the  Judicial  Depart- 
ment of  the  State  Government,  could  constitutionally  hold 
tJie  office  of  Trustee  in  view  of  the  Third  Article  of  the 
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Constitation.  Following  the  rul(| 
held  that  the  office  of  Trustee  ^ 
Department  of  the  State  Goyerm 
f ore,  be  held  by  a  member  of  thel 

The  foregoing  are  all  the  casej 
in  handy  so  far  as  we  are  advise^ 
they  have  not  been  called  to  our; 
our  notice..    Frcnn  them  we  dd 
rule,  as  embodying  the  law  of 
stands:  The  Third  Article  of  iS^ 
persons  charged  with  the  exercii 
their  nature  of  either  a  legisli 
character,  from  exercising  the 
other  two  olasses;  except  '^  Be 
"municipal  Courts." 

Doubtless  w^  might  leave  this 
turbed,  so  far  as  the  mere  disp( 
concerned,  for  it  would  seem  to 
rule  in  Vridias  v.  Morrill;  but 
of  great  importance  and  of  free 
not  be  allowed  to  stand  upon 
careful  examination,  appears  tc 
and  unsatisfactory.  The  rule 
judgment,  in  accordance  with  i 
stitution,  and  the  public  inte 
statement  of  what  we  underst 
meaning  of  the  Third  Article 
end,  we  deem  it  advisable,  at 
on  this  point,  to  declare  our  < 
of  the  several  cases  to  which 
reasons  to  appear  from  what 
to  interpret  for  ourselves,  ii 
Third  Article  of  the  Oonstiti 

Bvrgoj^nefM  Case  was  deci 
misconception  of  the  true  m 
Article  of  the  Constitution, 
ire  consider,  no  oonstitutiaD 
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the  Court  of  Sessions  of  the  powers  which  it  had  exercised 
in  that  case. . 

The  same  is  true  of  Exline  r.  Smith  and  Dickey  ▼•  Hurl 
hurt,  except  so  far  as  the  former  turns  upon  the  construction 
of  the  third  section  of  the  First  Article  of  the  Constitutim, 
as  to  which  we  express  no  opinion,  for  the  reason  that  th€ 
construction  of  that  provision  is  not  involved  in  the  present 
inquiry. 

To  the  decision  in  Thompson  v.  Williams  we  take  no  excep- 
tion, except  so  far  as  it  confirms  the  rule  in  Burgoyne's  Case. 

The  decision  in  Tuolumne  County  v.  Stanislaus  County 
was  right,  but  we  dissent  irom  the  grounds  upon  which  it  was 
put.  The  act  of  appointing  Commissioners  in  that  case  was 
not  analogous  to  the  appointment  of  arbitrators  or  referees, 
in  our  judgment,  and  was  not  the  exercise  of  a  judicial  func- 
tion, and  was  not,  therefore,  imder  the  rule  in  Burgoyne's 
Case,  constitutionally  conferred  upon  judicial  officers. 

The  decision  in  Phelan  v.  San  Francisco,  so  far  as  it  in- 
volved the  question  in  hand,  stands  upon  a  level  with  Bur- 
goyne's Case. 

The  People  v.  Hester  was  properly  overruled  in  The  Peo- " 
pie  V.  El  Dorado  County,  which  latter  case  is  erroneous  only 
so  far  as  it  implies  that  Boards  of  Supervisors  are  rescued 
from  the  operation  of  the  rule  in  Burgoyne's  Case  only  by 
force  of  the  fifth  section  of  the  Eleventh  Article  of  the  Con- 
stitution, which  provides  that  the  Legislature  shall  have  power 
to  provide  for  the  election  of  a  Board  of  Supervisors  in  each 
county.  While  we  agree  to  what  was  said  as  to  the  meaning 
of  the  latter  section,  we  dissent  from  the  doctrine  that  in 
the  absence  of  that  section  the  Legislature  could  not,  by 
reason  of  the  Third  Article,  confer  mixed  functions  upon 
Boards  of  Supervisors. 

The  judgment  in  Uridias  v.  Morrill  is  consistent  with  our 
views,  but  in  the  grounds  upon  which  it  was  put  the  same 
error  was  committed  which  we  have  noticed  in  the  case  of 
The  People  v.  El  Dorado  County,  In  our  judgment  there  is 
nothing  in  the  general  rule  deoUured  in  the  Third  Article 
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which  .made  it  neoessary  to  resort  to 
ing  that  the  last  clause  of  the  first  se 
Bents  one  of  the  cases  referred  to  in  tfc 
Article  —  a  proposition  manifestly 
section  of  the  Sixth  Article  does  no 
lature.  other  than  I^slative  functio: 
there  conferred  obviQusly  cafanot  be 
the  Third  Article. 

The  decision  in  Sanderson's  Cos 

rule  in  Burgoyne's  Case,  and  is,  the 

Afl  we  now  understand  the  question, 

reason  why  the  Chief  Justice  of  th 

the  office  of  Trustee  of  the  State 

functions— the  latter  office  not  p 

hereafter,  to  either  the  Legislative  o 

in  the  sense  of  the  Third  Article  o 

Our  only  remaining  duty  in  com 

declare  what  we  consider  to  be  th< 

of  the  Third  Article  of  the  Constil 

We  understand  the  Constitutiox 

'  the  purpose  of  establishing  a  State 

•use  the  term  "  Stat»  Government 

local,  or  to  county  or  municipal  j 

we  do  not  intend  to  be  understooi 

ments  are  not  within  the  general 

for  such  governments  are  necessar 

government— using  that  term  in  i 

lar  sense — ^in  use  among  civilized 

to  be  understood  as  saying,  is  tha 

of  itself — ex  propria  Pigore — crej 

municipal  governments ;  but,  asstii 

will  be  required,  provides   that 

established  by  the  Legislature,   a 

''The  Legislature  shall    establisl 

town  governmeuts,  which  shall  b< 

ticable  throughout  the  Stat^,'*      (? 

be  the  duty  of  the  L^ulature 
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isatioiL  of  eities  and  incoirpofcated  villages,  and  to  restrict 
their  power  of  taxation,  assessment,  borrowing  money, 
contracting  debts  and  loaning  their  credit,  so  as  to  preveni 
abuses  in  asse3snients  and  in  contracting  debts  by  such 
municipal  corporations,"  (Sea  37,  Art  IV.)  "Each  county, 
town,  city  and  incorporated  villagQ  shall  make  provision  foi 
the  support  of  its  own  oflScers,  subject  to  such  restrictions  and 
regulations  as  the  L^slature  may  prescribe."  (Sec  9,  Art. 
XI.)  These  provisions  show  very  clearly  that  the  creation* 
and  regulation  of  local  and  subordinate  governments^  such 
as  county,  city  and  town  governments,  is  not  attempted  in 
the  Constitution;  and  that  the  whole  subject  of  local  and 
subordinate  governments  is,  by  that  instrument,  turned  over 
to  one  branch  of  the  Qovemment,  which  it  provides  and 
defines,  with  certain  admonitions  only  for  its.  guidance. 
When,  therefore,  the  Constitution  is  speaking  of  the  "  pow- 
ers of  Government,"  and  engaged  in  the  work  of  distribut- 
ing them  to  different  departments,  and  securing  absolute 
independence  to  each  departnuent  by  providing  that  each 
shall  be  worked  ^and  managed  by  a. different  set  or  class  of 
individuals,  of  what  Qovemment  is  it  talking?  Certainly 
not  of  town,  city,  village  or  county  governments,  which  it 
does  not  undertake  to  organize,  which  are  not  being  estab- 
lished, but  are  to  be  established  hereafter  by  a  body  which 
the  Constitution  is  at  the  time  creating  and  organizing. 
Obviously  it  is  talking  about  the  government  upon  which  it 
is  at  work,  and  it  is  the  powers  of  that  government  alone 
which  it  is  declaring,  distributing  and  guarding;  that  is  to 
say,  the  State  Government,  as  contradistinguished  from  those 
which  are  to  be  hereafter  created  by  legislative  will,  merely, 
as  the  incidente  and  auxiliaries  of  the  former.  The  depart- 
ments, therefore,  of  which  it  speaks,  and  in  respect  to  which 
it  provides  that  no  person  employed  in  one  shall  be  employed 
in  either  of  the  other  two,  are  the  Departments  of  the  State 
Government,  as  expressly  defined  and  limited  in  the  Consti- 
tution ;  and  its  meaning  is  that  no  member  of  the  Legislative 
P^partmenty  as  there  defined,  shall  at  the  same  time  be  a 
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mmber  Of  the  JEt^ecntive  or  Judicial 

defined,  and  vice  vem.   That  is  to 

shal   be  Governor,  Lieutenant  Goveri 

Controller,  Treasurer,  Attorney  Gene, 

all  of  whom,  and  none  others,  in  the  si 

cle  of  the  Constitution,  belong  to  a 

utive  Department  of  the  Govermnei 

Senate  or  Assembly,  which  two  bodie 

^nse  of  the  Third  Article  of  the  Co 

Legislative  Department.    So  of  each 

Departmrait  — he  cannot  belong  to 

tive  Department,     That  is  to  say 

office,    nor    the    offi<»    of    Senato 

Assembly.      And  so  of  Senators  a 

sembly—they  can  hold  no  judicial 

pnsed  within  the  Executive  and  J 

defined  in  Articles  V.  and  VI 

In  short,  the  Third  Article  of  tii< 

the  powers  of  the  State  Govemme 

mente  thereafter  to  be  created  by 

divided  into  three  departments,  a 

one  department  shall  have  no  part 

of  the  affairs  of  either  of  the  ot] 

m^e  cases  hereinafter  expressly 

That  such  is  the  true  meaning  is 

mere  order  and  arrangement  of  th( 

stitution.    It  is  divided  into  separj 

treats,  in  the  main,  of  a  particula 

of  other  matters,  which  subject  ia 

Article;  thus  the  Krst  Article  ii 

■Rights;"  the  second,  "Right  of  5 

tribution    of   Powers;"    the    foui 

ment;"   the  fifth,    "Executive 

Judicial  Department;"  and  so 

arrangement  alone  it  is  apparent 

ntive  and  Judicial  Departments  o 

Ilnrd  Article  are  the  identical  d« 
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separately  provided  for  in  the  immediately  snoeeedin^'  Arti- 
cles numbered  Four,  Five  and  Six.  Article  Third  provides 
that  there  shall  be  three  departments,  giving  to  each  its  ap- 
propriate name.  Articles  Four,  Five  Und  Six  continue  the 
subject  by  organizing  them  under  the  names  already  adopted^ 
and  prescribing  their  several  functions. 

Our  conclusion  is  still  further  strengthened  when  we 
search  the  subsequent  parts  of  the  Constitution  for  those 
cases  in  which  the  members  of  one  department  are  allowed 
to  exercise  functions  which  properly  belong  to  one  of  the 
other  departments.  It  is  often  said  that  the  exception  proT«s 
the  rule.  It  is  so  in  the  present  case,  if  further  proof  is 
required. 

There  are  several  cases  mentioned  in  subsequent  parts  of 
the  Constitution,  in  which  the  members  of  one  of  the  de- 
partments, as  we  have  defined  them,  are,  in  the  language 
of  the  exception  to  the  Third  Article,  "expressly  directed 
or  permitted"  to  intermeddle  with  the  functions  of  the 
other  departments,  ^hile  we.  have  been  unable  to  find,  and, 
therefore,  venture  to  assert  that  there  are  no  such  cases  af- 
fecting offices  or  officers'  functions  or  duties,  which  are  sub- 
ordinate, or,  in  other  words,  not  declared  by  the  Constitution 
itself  to  belong  to  one  or  the  other  of  the  three  departments 
therein  defined. 

Section  eight  of  Article  IV  provides  that  each  House  of 
the  Legislature  shall  judge  of  the  qualifications,  election  and 
returns  of  its  own  members.  To  do  so  is  to  exercise  judicial 
functions,  as  is  well  settled  —  functions  which  every  Court 
that  tries  the  title  to  an  office  or  a  contested  election  case 
must  necessarily  exercise. 

Section  ten  of  the  same  Article  provides  that  each  House 
inay  try  its  own  members,  and  deprive  them  of  their  seats 
or  offices  by  expulsion  —  which  is  of  the  same  functional 
character  as  that  just  noticed. 

Section  eighteen  of  the  same  Article  provides  that  the 
Assembly,  shall  have  the  power  of  impeachment,  and  that 
the  Senate  ti^i(\\  try  caaes  of  that  charaetar.    In  doing  so 
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Ae  Assembly  performs  the  part 

Attorney  General,  and  the  Senat 

forms  the  f nactioM  of  a  Court 

Section  four  of  Article  V  m 

BhaU  canvaaa  tiw  votw  given  for 

result     In  doing  so  they  exerci 

nature  are  judicial,  aa  is  well  a 

Section  eleven  of  the  same  i 

event  there  specified,  the  Gover 

^ecHtive  Department,  may  in 

Departmfent,  and  adjourn  its  » 

By  section  thirteen  of  the  sai 

the  pardoning  power  shall  be  e 

certem  cases,  and  by  the  Legia 

-By  section  sixteoi  of  the  sai 

the  Lieutenant  Governor,  who  i 

Department,  shall  be  Presidei 

casting  vote  in  that  body,  be: 

ticipate  in  the  exercises  of  leg 

That  th^  provisions  are  th< 

tion  to  Article  III,  admits  of 

offices  and  oiBcers  created  by 

stitutihg  a  part  of  one  or  the  o 

mentioned  in  the  Third  Arti 

their  relations  to  the  subject  s 

the  scope  and  purport  of  t: 

excepted  is  well  if  not  oonc^ 

A  still  further  argument  i 

drawn  from  the  reason  and  p« 

of  the  Constitution    was    m 

Constitution  of  England,  fr 

forms  and  jurisprudence  are 

tion  of  which  the  earlier  si 

familiar,  the  powers  of  GJover 

into  but  two  departm^tB "E 

representing  the  executive  a 
such  m  was  exercised  in  oei 
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earlier  periods  of  English  hietory  the  King  actnally  presided 
in  Aula  Regis  —  the  rude  Court  of  the  times  —  and,  in  per- 
son, declared  the  law  as  well  as  executed  it  This  possession 
of  the  power  to  both  declare  and  execute  the  law,  hj  the  same 
department  of  the  Government,  led  to  frequent  abuses,  with 
which  the  framers  of  American  Oonstitutions  w^re  familiar, 
and  against  which  they  therefore  sought  to  provide  a  safe- 
guard by  separating  the  judicial  from  the  executive  and  legis- 
lative powers,  so  far  as  it  could  be  done  without  stripping 
either  of  the  latter  of  such  judicial  powers  as  are  indispen- 
sable to  the  proper  and  eflScient  working  of  their  own  more 
appropriate  functions.  Hence  the  rule  that  there  should  be 
one  department  to  make  the  law,  one  to  declare  the  law,  and 
another  to  execute  the  law;  and,  to  secure  so  far  as  possible 
all  the  advantages  of  such,  a  rule,  the  further  rule  that  eadi 
department  should  be  c<»nposed  of  different  persons,  or  — 
which  amounts  to  the  same  thing  —  that  persons  rested  with 
the  functions  of  one  of  the  departments  should  not  exercise 
the  f  imcti<»is  of  either  of  the  otiiers,  except  in  cases  expressly 
directed  or  p^mitted  in  the  Constitution  itself. 

The  mischief,  however,  against  which  they  sought  to  pro- 
vide, did  not  come  from  inferior  or  subordinate  officers,  but 
from  the  higher  grades,  in  whose  hands  tlie  first  and  leading 
powers  of  the  Government  were  vested.  So  far  as  the  former 
were  concerned,  they  were  sufficiently  under  the  control  of 
the  latter.  Abuse  of  power  could  not  come  from  the  former 
in  such  measure  as  to  destroy  or  overthrow  the  liberties  of 
the  people,  except  by  the  direction  or  connivance  of  thei 
latter.  To  surround  the  latter  with  checks  was  a  sufficient 
protection  against  the  former.  Hence,  the  framers  of  Amer- 
ican Constitutions  were  content  with  checks  upon  the  latter, 
leaving  the  former,  as  we  consider,  to  be  regulated  by  the 
I/egislative  Department. 

We  add,  in  conclusion,  that  the  same  provision  exists  in 
most  of  the  American  Constitutions,,  and  that  under  most. of 
them  legislation  of  like  character  as  that  under  oonsideration 
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has  been  had,  and,  so  far  as  we  ar« 
never  been  questioned.    We  do  n 
enlarge  upon  this  brandi  of  the  arg| 
fully  presented  in  the  very  able  1|| 
appellant  in  Burgoyne's  Case.    ^ 
one  case.     As  is  well  known,  the  1 
stitution  was  copied  from  the  Conij 
case  of  Santo  v.  The  State  of  lowa^ 
was  brou^t  in  question.    That  cajij 
of  Uridias  v.  MorriU,  supra.    Tl 
the  same  person  could  hold  the  ofiB 
of  the  Peace  in  the  Oit;  of  Keokuk| 
objection  intended  is  that  the  M«J 
and  that  judicial  authority  is  conf 
with  that  provision  of  the  Consti 
person  charged  with  the  exercise  < 
ing  to  one  of  these  departments  — 
lative,  or  the  Judicial  —  shall  ex* 
taining  to  either  of  the  others.     T 
Departments  of  the  Grovermnent  c 
Mayor  of  the  City  of  Keokuk  is 
ment  of  Iowa.     He  exercises  non< 
to  that  department     Whatever  e 
form  pertain  to  him  only  as  an 
But  we  do  not  mean  to  say  that 
any  proper  sense.     Similar  prov 
tions  of  all  or  nearly  all  the  oth< 
immemorial  similar  powers  ha'' 
Mayors  of  cities.     We  axe  of  c 
not  well  taken." 

The  error  in  the  former  decis 
fact  that  the  meaning  of  the  Tb 
altogether  upon  the  significatic 
in  the  abstract,  to  the  utter  dit 
the  concrete.  The  limitations 
words  and  members  of  the  A 
Sever  the  word  **  functions  '' 
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*'  belongiiig  to  one  of  these  departments  "  and  "  appertaining 
to  either  of  the  others,'^  and  its  abstract  meaning  become^ 
tlio  rule  of  interpretation  and  the  limit  of  action  to  every 
officer  kliown  to  the  Constitution  or  laws,  from  Governor 
down  to  Constable.  Read  it  as  modified  by  the  other  wordf 
or  phrases  with  which  it  is  associated,  and  the  result  is  sucIj 
as  we  have  announced. 

The  utter  fallacy,  as  well  as  the  absurd  results  of  the 
rnle  in  Bwrgoyne*s  Case,  is  aptly  illustrated  by  the  peculiar 
facts  of  Sanderson's  Case.  Under  a  statute  then  in  force  the 
Chief  Justice  of  this  Court  was  constituted  (ex  officU))  a 
Trustee  of  the  State  Library.  Independent  of  any  supposed 
iron  rule  of  the  Constitution,  there  can  be  no  sound  reason  |i 

in  the  line  of  governmental  science  why  the  Chief  Justice  of  | ' 

this  Court  should  not  be  allowed  to  exercise  the  functions  of  fL 

that  office.  On  the  contrary,  there  is  a  manifest  fitness  and 
propriety  in  his  doing  so,  for  one  department  of  that  institu- 
idoxi  is  mainly  designed  for  the  use  of  the  bench  and  bar,  at 
-the  head  of  which  stands  the  Chief  Justice  of  this  Court; 
a^d  the  performance  of  the  duties  of  Trustee  could  in  no 
respect  cross  any  rational  purpose  which  the  framers  of  the 
Oonstitution  could  have  intended  to  subserve  by  declaring 
t;hat  the  several  departments  of  the  GovemmMit  should  be 
kept  independent  of  each  other.  His  exercising  the  functions 
of  such  a  trust  could,  it  is  conceived,  in  nowise  tend  to  the 
abrise  of  power,  the  oppression  of  the  people  or  the  subver- 
sion of  their  liberties. 

The  utter  absurdity,  if  we  may  be  pardoned  the  expression,  j 

of  the  rule  in  Bwrgcyne's  Case  may  be  further  illustrated  by  i 

pushing  it  to  logical  consequences  still  more  remote.  j! 

The  County  Coroner,  under  the  Act  regulating  his  office,  3] 

is  required  to  hold  inquests.  In  doing  so  he  manifestly 
exercises  functions  which,  in  their  nature,  are  judicial. 
According  to  the  logic  of  Burgoyne's  Case,  he  is,  therefore, 
^  judicial  officer,  and  cannot  exercise  functions  which  are 
executive  in  their  nature ;  yet  there  is  a  law  by  which  he  is 
xeqy^T^  to  perform  the  duties  of  Sheriff  when  the  latter, 


A 


m 


B'.  I 


inip 


.•^ 


ji 


'''l.j'tl-*'  ■ 

'  <  I  •■;  " 
.     .  •  •     I' 

Hi'''  "■' 


640 


Pbopxjb  v.  Fbotibi 


Optnton  «<  SMorw,  &  Jh  eoncart 


y 


from  any  caTise,  is  diflqnalified  from  » 
tion  of  things  uzicoiiatitutioiialt  Is  H 
posed  constitutional  policy?  Are  it^ 
chievous  as  to  demand  a  constitutional  I 
war  with  popular  forms^  or  subversi^ 
All  this  must  have  been  the  case,  m  j 
framers  of  the  Constituti(m,  accordiii 
goyne's  Case. 

Under  a  provision  of  our  Practice  i 
ized,  with  a  jury  of  six  men,  to  try 
property  as  between  the  defendant  i 
claimant  In  doing  so  he  exercises  j 
the  statute,  therefore^  unconstitutions 
60  suggested^  yet  it  must  be,  aooordii 
goyne's  Case. 

The  fallacy  of  the  rule  in  that  case 
tratedy  but  we  think  it  unnecessary.  I 
it  apparent^  no  amount  of  illustration 
that  effect 

Our  conclusion  is  that  there  is  nothj 
of  the  Constitution  which  prohibits 
exercising  functions,  not  in  their  nat 
not  belong  to  either  the  Legislative 
mentSy  as  they  are  defined  and  limi 
itself  y  as  interpreted  by  ua. 

Judgment  affirmed* 


Sawtbb.  C.  J.,  concurring  s}>ecia 

The  characteristics  of  .many  po 
marked  that  there  can  be  no  d: 
whether  they  belong  to  the  Legisla 
cial  Departments  of  the  Qover 
between  the  several  departments  ax 
sion,  and  there  are  odier  powers 
of  the  nature  of  duties  pertaining  t 
departments^  and  may  as  properly 
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other,  or  may  not  strictlj  belong  to  either.      (In  re  Oooper,  22 
"N.  Y.  81,  82;  People  v.  Supervisors  of  El  Dorado  County,  2^ 
CaL  68;  Stone  v.  Elkins,  34  Cal.  127;  Miller  v.  Board  of 
Supervisors  Sacrapienio  County,  25  Gal.  97 ;  Emery  v.  Brad- 
ford, ^9  Cal.  86.)      The  appointment  of  an  officer,  is  no* 
strictly,  or  essentially,  an  executive,  or  iniiiisterial  dnty,  noi 
is  it  strictly,  or  essentially,  legielatiye,  or  jiidicial.  The  general 
rule  in  this  State  is,  that  public  officers,,  of  the  higher  grades. 
at  lea^t,  are  chosen  by  the  people  themselTres,  yet  the  people  in 
the  election  of  public  officers  are  not  supposed  to  be  charged 
<with  the  performance  of  either  legislative,  executive  or  judi- 
cial functions  within  tbe  meaning  of  the  Third  Article  of  the 
Constitution.     Other  modes  of   designating  the  party  who 
Bball  fill  an  office,  are. exertional.     Tlie  Constitution  itself 
recognizes   appointmeiats   by    different    departments   of  the 
Ooverament     The  Legislature  has  authority  under  the  Con- 
stitution to  create  many  oflSiceB,  and  to  provide  the  mode  of 
filling  them.     (Constitution,  Art.  XI,  Sec.  6.)     Some  are 
filled  by  the  Legislature,  itself;  some  are  authorized  by  the 
Act  creating  the  office,  to  be  filled  by  ihe  Governor;  some 
by  an?  election  by  the  people,  and  some  by  an  appointment 
by    other  officers.     The  Legislature,  Lf  so  disposed,  might 
provide  that  offices  created   by   itself  should  be  filled  by 
appointment   made  by  certain  citizens  named,   having  no 
official   relation   to  either   department  of  the  Government. 
The  matter  is  left  totirely  to  the  discretion  of  the  Legislature. 
TV^hen  a  vacancy  occurs,  and  there  is  no  other  mode  provided, 
the    Constitution  authorizes  the  Governor  to  fill  It  for  the 
tirae  being — temporarily  only* — till  it  can  be  filled  in  the 
regularly  appointed  mode.     (Art.  V,  Sec.  8. )    The  duty  in  the 
latter  case  becomes  executive  in  its  character,  not  because  it 
J0  snch  in  the  essential  nature,  of  the  Act,  but  becaaase,  under 
the    particular  circumstances,  the  Constitution  in  the  given 
oase   devolved  it  upon  the  Governor.     The  power  is  excep- 
tiional^  ^nd  is  only  conferred  in  default  of  any  other  desig- 
nated mode,  in  order  that  the  public  interests  noay  not  suffer 
detriment  from  a  vacancy,  when  the  law  has  provided  no 
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specific  means  of  filling  it  The  dutiesi 
executive  in  their  nature.  But  the  desiji 
who  is  to  act  in  the  capacity  of  a  pou 
the  appointment,  and  is  not  strictly  o| 
legislative,  excutive  or  judicial  functi^ 
ing  of  Article  III  of  the  Constitution,  i 
to  either  department.  It  is  certainly  nl 
duty.  1 

The  person  to  be  appointed  is  reqij 
qualifications.    He  must  be  a  citizen  of  i 
of  the  State,  and  a  resident  and  a  quali 
and  county,  and  he  must  be  '^  of  good  i^ 
sobriety;"  and  he  is  required  to  pro^ 
effect  to  the  Police  Commissioners.     (I 
ination  of  these  questions,  passing  upor 
evidence  and  determining  whether  the 
requisite  qualifications,  are  certainly  fi 
sentially  of  a  judicial  character.    So  1 
which  is,  ordinarily,  correlative  to  the  ] 
is  devolved  upon  the  Police  Commissio 
all  charges  of  oppression  or  official  nc 
officer  charged  is  found  guilty,  remove 
act  of  appointment  involves  an  examii 
determination  of  the  questions  wheth 
the  requisite  qualifications,  and  the 
charges   of   misconduct,    involves    a 
charged,  and  a  determination  that  th 
qualified  for  the  duties  of  so  innport: 
I  presume,  would  say,  that  the  latte 
take  of  a  judicial  character;  yet  the 
the  former.     And  the  functional   c 
appointment,  and  of  the  act  of  removj 
facts  upon  which  they  are  based  are 
the  same. 

Wliile  police  officers  may  have  c 
with  reference  to  the  peace  and  goc 
are  also  expressly  made  the  eacecuti 
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(Laws  1866,  pp.  151-53,  Sees.  17-26.)    Their  duties  are  in 
great  part  immediately  connected  with  the  Court     In  par* 
ticipating  in  the  appointment  of  police  officers,  the  Police 
Judge  is  not  executing  the  process  of  his  Court,  or  perform- 
ing any  other  mere  executive  act,  but  is  providing  an  instru- 
ment by  means  of  which  the  executive  duties  pertaining  to 
his  Court,  and  other  duties  relating  to  the  execution  of  the 
laws,  are  to  be  performed.    He  is  to  examine  into  the  quali- 
fications of  candidates  and  determine  their  fitness  for  the 
duties  required,   and,  as  the  result  of  the  determination, 
appoint  or  reject.     (Sees.  24,  25,  27,  28.)     With  this  result 
his  functions  end,   and  the  performance  of  the  executive 
duties  pertaining  to  the  office  then  devolved  upon  the  ofiScer 
appointed.     As  in  all  other  matters  pertaining  to  proceed- 
ings by  judicial  officers,  the  duties  of  the  executive  officer 
begin  when  those  of  the  Judge  end.    So  far  as  a  police  officer, 
as  an  executive  oflBlcer  of  the  Police  Court,  is  concerned,  he  is 
as  much  an  appendage  to  the  Court  as  a  referee  appointed  by 
a  Court  of  law  or  equity  to  try  an  issue  or  take  testimony,  or 
a  master  in  chancery,'  or  a  receiver.     The  duties  of  these 
several  officers,  when  appointed,  may  be  different,  those  of 
one  being  essentially  executive,  of  another  judicial,  and  still 
another,  perhaps,  of  a  mixed  character;  yet  the  character  of 
the  act  of  appointment  is  in  all  essentially  the  same.    While 
the  power  to  participate  in  the  appointment  of  police  officers 
may  not  be  strictly  judicial,  yet,  in  my  judgment,  it  is 
neither  strictly  a  legislative  or  executive  function,  and  neither 
department  of  the  Government  is  especially  charged  with  its 
exercise  by  the  Constitution.    And  the  Constitution  only  for- 
bids persons  charged  with  the  exercise  of  powers  belonging  to 
one  department  from  the  exercise  of  functions  pertaining  to 
the  other.     The  powers,  thus  referred  to,  must  be  powers 
which,  in  their  essential  nature,  strictly  belong  to  one  depart- 
ment, or  which  are,  in  express  terms,  devolved  upon  one 
department.    For  there  are  many  acts  that  have  features  at 
the  same  time  pertaining  to  more  than  one  department,  and 
which  cannot  be  separated,  and  each  pari  of  the  aet  diatrib* 
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uted  to  its  appropriate  depi^ 
would  be  to  render  the  admi 
and  the  laws  impracticable. 

I  can,  therefore,  see  no  valif 
way  of  charging  the  Police  Ju 
San  Francisco,  as  a  member  o^ 
sioners,  with  this  duty.  i 

This  view  does  not  appear  t^ 
of  the  somewhat  numerous  d 
the  constitutional  provision  u| 
unnecessary  to  review  those  ci( 
and  distinguishing  characterisi 

I  deem  it  proper  to  add  tl 
principles  supposed  to  be  estab^ 
V.  Supervisors  of  San  Francii 
they  are,  the  case  has  been  too 
regarded  as  settling  the  consi 
upon  the  point  involved,  to  ju 
original  question.  It  was  thoro 
by  counsel  fully  competent  to  tl 
ered.  The  question  was  also  ir 
argued  and  considered,  and  the 
cases,  it  has  been  followed  with< 
or  bar  —  the  effort  being  to  <3 
arose.  Most,  if  not  all,  of  oui 
sion  to  consider  the  question  in 
esced  in  the  construction,  if  the 
it.  If  anything  can  be  regards 
of  the  Constitution  on  this  po 
especially  as  the  Constitution 
cussion  ceased,  and  the  incon 
established  was  not  found  suf 
ment 

The  eounael  in  this  case  do 
that  the  decision  referred  to  is 
•elves  witli  Tnaint4iiniTig  that  the  • 
is  consisteat  wifli  die  prior  de< 
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flhall  decline  to  Miter  into  a  diacussion  of  the  propriety  of 
the  construction  established.  Cogent  arguments  can  doubt- 
less be  urged  upon  both  sides;  but  this  is  a  reason  for 
allowing  the  construction  to  stand,  rather  than  for  disturb- 
ing it 

The  only  remaining  question  is :  Does  any  statute  authorize 
the  Police  Judge  to  act  in  the  appointment  of  police  officers  ? 
That  such  authority  was  found  at  one  time  under  the  Consol- 
idation Act  is  conceded ;  but,  it  is  claimed,  that  the  provisions 
of  that  Act  have  been  superseded  by  subsequent  Acts  passed 
in  pursuance  of  the  amendment  to  section  ten,  Article  VI,  of 
the  Constitution,  requiring  the  Legislature  to  fix  by  law  the 
jurisdiction  of  inferior  municipal  Courts,  and  the  powers, 
duties  and  responsibilities  of  their  Judges ;  that  the  Judiciary 
Act  of  1863,  and  the  Act  of  January  27th,  1864,  (Laws  1863, 
p.  344,  and  Laws  1863-4,  p.  30,)  cover  the  entire  subject 
matter  of  the  jurisdiction  and  powers  of  the  Polir^  Court 
and  the  Police  Judge,  and  that,  as  the  subject  of  appointing 
Policemen  is  not  mentioned  in  either,  it  is  reasonable  to 
conclude,  that  the  Legislature  did  not  design  to  continue 
this  power. 

The  object  of  the  Consolidation  Act  of  1856,  was,  to  con- 
solidate the  city  and  county  governments  of  the  City  and 
County  of  San  Francisco  into  one,  and  provide  a  local, 
municipal,  corporate  government  for  the  territory  within 
the  designated  boundaries.  As  subordinate  and  incidental 
to  the  main  object,  a  Police  Department  was  established 
embracing  a  Police  Court,  with  a  Police  Judge,  Clerk,  Chief 
of  Police  and  other  subordinate  police  officers,  such  as 
usually  constitute  the  executive  branch  of  the  Police  Depart- 
ment, in  cities.  Sections  nineteen  and  twenty  relate  to  the 
Police  Court  and  Police  Judges,  and  prescribe  the  jurisdic- 
tion and  powers  of  the  Court  and  Judge,  strictly  as  such, 
and  the  course  of  proceedings  in  said  Court  Sections 
twenty-thr^,  twenty^f our,  twenty-five,  twenty-six,  twenty- 
seven  and  twenty-eight  provide  for  the  appointment^  auper- 

yoL.  xixxiY.— ai 


m 


•iHuri 


,<N^ 


546 


Pboplb  «.  Pbovib 


I  y«  III '!>••' -'it.  I. 


:» 


I;  "•1;n;i:i; 
ii  i«i If ' 


I  i '» 


Opinion  of  Sawyer,  C.  J.,  concur; 

vision,  trial  and  removal  of  the  8ub( 
and  prescribe  their  qualifications,  i 
the  appointment  shaU  be  made  by  the 
ident  qf  the  Board  of  Supervisors  and 
concurrence  of  two  being  necessary 

The  Board  of  Supervisors,  in  thei 
and  regulating  the  Police  Departmei 
four,  authorizing  them  to  regulate  th 
of  said  city  and  county,  have  desigi 
reference  to  this  duty,  the  "Board  of 
and  they  have  become  known  and  i 
The  duty  assigned  them,  as  we  I 
strictly  legislative,  executive  or  judi 
or  properly  belong  to  either  depari 
the  sense  of  the  Constitution,  and  i 
but  may  be  performed  by  any  one, 
it  might  be  performed  by  the  peo] 
other  persons  authorized  by  the  Lej 
relation  to  either  department  of  1 

The  Legislature  has  chosen  to  ir 
upon  the  three  officers  named.  ' 
repeal  of  these  sections,  and  no  . 
inconsistent  with  their  provisions 
Police  Judge. 

No  other  mode  has  been  provi 
men,  and,  unless  these  sections  ai 
mode  of  appointment  The  Judi 
Act  of  January  27th,  1864,  "to  ] 
the  Police  Judge's  Court  of  the 
Francisco,"  only  relates  to  the  ] 
and  Judge,  which  are  strictly  ji 
to  them,  as  a  Court,  and  as  a  Jud 
only  to  the  powers  embraced  in  v 
Bolidation  Act.  No  reference  ii 
cf  the  Police  Department,  of  the 
for  in  section  twenty-three  et  seq 
not  embrace  the  entire  subject 
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::onsoJidation  Act^  and  only  aupersede  that  portion  covered 
►J  its  pro\asions.  It  cannot  be  supposed  that  the  Legislature 
lesigned  to  repeal  so  important  provisions  of  the  Act  with- 
ut  providing  any  substitute,  by  naere  silence  — by  saying 
othing  about  it.  That  body,  evidently,  only  designed  to 
5gislat(B  upon  those  functifms  of  a  strictly  judicial  character 
-  which  pertained  to  the  Court  and  Judge  05  such  —  and  not 
pen  those  duties  which  another  branch  of  the  law  has  im- 
>sed  upon  the  persoix  holding  the  office  of  Police  Judge  in 
>nnection  with  other  persons,  as  a  member  of  a  separate 
id  distinct  Board,  exorcising  functions  not  strictly  judicial, 
nd  this  view  is  strengthened  by  a  consideration  of  othei- 
3ts  in  pari  materia  siibsequetly  passed  at  the  same  session 
E  the  Legislature.  In  the  Act  of  April  4th,  1864,  to  confer 
dditional  powers  upon  the  Board  of  Supeirvisors,  etc,  (Laws 
863-4,  p.  502,)  the  twelfth  subdivision  of  section  one  con- 
ers  authority  upon  the  Board  "to  authorize  and  empower 
he  Police  Commissioners  of  said  city  and  county  to  appoint 
ind  to  regulate  local  Policemen  whenever,"  etc.  The  Legis- 
ature  must  have  referred  to  the  officers  named  in  section 
wentj-three  of  the  Consolidation  Act,  and  designated  in 
arious  ordinances  of  the  city  by  the  name  "Police  Cora- 
fiiseioners,"  for  there  are  no  others  to  whom  the  term  could 
ave  applied.  This  Act  in  pari  materia  shows  clearly  that  • 
le  8ame  Legislature,  which  passed  the  Act  of  January  27th, 
564,  did  not  suppose  they  had  in  any  way  abrogat^  these 
•ovisions  of  the  Consolidation  Act  They  recognized  the 
istence  of  the  Board  of  Police  Commissioners,  and  author- 
ed the  Board  of  Supervisors,  in  addition  to  its  functions 
=pecting  the  general  police  force  of  the  city,  to  confer 
ditional  powers  to  appoint  and  regulate  local  Policemen. 
am  satisfied  that  the  Acts  of  1863  and  1864  cited,  in  no 
spect  affected  those  provisions  of  the  Consolidation  Act 
lating  to.  the  Police  Judge,  as  a  member  of  the  Board  of 
)lice  Commissioners,  and  that  said  provisions  are  in  full 
roe,  and  authorize  that  officer  to  perform  the  duties  therein 
escribed.    I  am  of  opinion,  therefore,  that  the  judgment 
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of  the  District  Court  is  correct,  i 
of  affirmance. 

Bhodbs^  J.y  difisenting:  ; 

I 

I  concur  with  Mr.  Justice  Sandel 
conclusion  upon  the  first  point  Up* 
out  expressing  an  opinion  as  to  t 
argument,  it  is  sufficient  to  say  th 
overrule  a  series  of  decisions  almc 
goyne'a  Case,  in  1855,  to  the  pre&ei 
sent  from  the  judgment 
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EDWARD  CamiSTY  «.  JULIA 

TBIX    OF    THE    EsTATE    OP    E.    0 

THE  NATOMA  WATER  AEl 

MOBTOAGK    or    PUBUC    LaNM,    WBBN    TiTLl 
JUDGMBNT    OF    FOBSCLOSUBB. —  D.    In    h! 

A  tract  of  land,  being  part  of  the  publ 
—  Intending  to  claim  the  same  as  a  pre 
acknowledged  and  recorded*  There  ws 
secure  the  repayment  of  such  sums  as 
greater  security,  In  procuring  a  title 
attorney*8  fee  In  the  erent  of  a  foreclo 
tlon  for  the  heneUt  of  the  lnj»oly«nt  la 
final  discharge.  Thereafter  D.  filed  hi 
land  as  a  pre-emptor;  plaintiff  furnls^ 
ment  price  therefor,  and  In  dne  co 
inkoreafter  D.  and  wife  conveyed  the  1 
N.  Thereafter  D.  dy|p«  Intestate.  Y 
tered  on  the  estate,  which  was  Insol 
adDifnlstratlon,  on'  default  of  payment 
paid  >y  the  mortgage^  plalatUC  brouj;! 
administratrix,  and  N. ;  and  In  compl 
facts,  prayed  for  a  sale  of  the  land  e 
proceeds  of  sale  to  the  pasrm^nt  of  tt 
tbereov,  until  paid,  at  t^e  contract 
per  an^iiun,  also  said  monej  a^vanc 
dollars  attorney's  fees,  but  expressly 
'  of  D;  for  any  deficl«n<7.  Ta  'answ* 
consented  to  judgment  as  prayed  ;  b' 
cf  aqultable  defense,  the  said    Insol 
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D.,  and  that  plaintHTs  debts  were  barred  thereby  :  that  said  conveyance  h 

by   deed  from  D.  and  wlte  contained  full  covenants  for  title,  and  ngalnst  \ 

»ll   incumbrance  of  aaid  land  done  or  Buffered  by   13.,  and  that  the  con-  V 

slderation  paid  was  the  full  value  of  the  land.  To  the  answer  of  N. 
there  was  no  replication  filed,  which,  under  the  statute  as  then  existing. 
ha^  the  effect  of  oonfesslns  the  truth  of  such  new  matter.  Plaintiff  bad 
Judgment  as  prayed  for  In  complaint.  Held,  first,  that  said  new  matter 
set  up  In  answer  was  of  Immaterial  facts,  only :  second,  that  as  no  Judg- 
ment passed  against  the  estate  of  D..  section  131  of  the  Probate  Act 
tftAd  no  application,  and  the  Judgment  as  to  interest  after  administration 
commenced —- notwithstanding  the  estate  of  D.  was  insolvent  —  was 
proper;  third,  that  the  title  to  the  land  acquired  subsequent  to  the 
mortgage  under  said  patent,  inured  to  the  benefit  of  plaintiff  as  mort- 
gagee: and  fourth,  that  plaintiff  was  entitled  to  enforce  his  mortgage 
flia  against  the  land  mortgaged,  notwithstanding   the  personal  llabUlty  of 

I>.  for  the  debts  may  have  been  barred  by  said  discharge.  I 

I 

^Aj^peal  from  tie  District  Court^  Sixth  Judicial  District  ' 

Sacramento  County. 

The  facts  art  stated  in  the  opinion  of  the  Court 

O.  O.  W.  French,  for  Appellant,  argued  that  the  judgment 
*wa3  erroneous  in  awarding  respondent  interest  over  ten  per 
oezit.  per  annum  after  administration  commenced ;  and  cited 
I>robate  Act,  Sec.  131,  and  Ellis  v.  Polhemus,  27  Cal.  359. 
That  the  patent  title  acquired  by  Dana  after  the  execution  of 
respondent's  mortgage  did  not  inure  to  the  benefit  of  the 
mortgagee  under  the  provisions  of  sections  thirty-three  and 
thii^y-six  of  the  Act  concerning  conveyances;  and  cited 
Probate  Act,  Sec.  260;  McMillan  v.  Richards,  9  Cal.  365; 
PBters  V.  Jamestown  Bridge  Co.,  5  Cal.  336;  Bennett  v.  Tay- 
lor,  5  Cal.  502;  Ordv.  Olecker,  5  Cal.  516;  Bemiett  v.  Solo- 
mon, 6  Cal.  138;  Phelon  v.  Olney,  6  Cal.  483;  Belloe  v. 
Uog&rs,  9  Cal.  125;  McMiUan  v.  Richards,  9  Cal.  411; 
tfayl^  V-  Mdcy,  9  Cal.  428 ;  HicTcox  v.  Low,  10  CaL  206 ; 
Koch  V.  Briggs,  14  CaL  263,  and  all  cases  later. 

U.  O.  Olarh,  for  Eespondtot,  argued  that  the  judgment 
appealed  from  was  proper ;  and  cited  Clark  t.  Bak^r,  14  CaL 
612  ;  Kirhaldie  v.  Larabee,  81  CaL  466. 
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Tliis  is  an  action   to  foreo] 
Dana,  deceased,  in  his  lifetini 
of  land  which  at  the  time  wa| 
but  upon  which  Dana  resid^ 
claim  as  a  pre-emptor.    The 
gage  as  "  fragment  of  southwi 
four,  and  fragment  of  northwi 
five,  Township  Ten  north,  Rai 
Meridian,  being  a  possessory  cl 
f omia ;  said  land  containing 
acres,  more  or  less,  and  being  i 
by  said  party  of  the  first  part  i] 

The  mortgage  was  dated  M 
recorded  March  9th,  1863,  On 
duly  filed  his  petition  fbr  the  I 
and  after  proper  proceedings  o 
the  26th  of  February,  1866.  D 
perfected,  the  plaintiff  /umishc 
emment  price  for  the  land,  and 
April  13th,  1866.  On  the  30th 
wife  conveyed  the  land  by  abs 
the  Natoma  Water  and  Mining 
sideration,  describing  the  land  i 
bered  four  and  five  of  Section  N 
tion  number  one  of  Section  Ni 
Ten  north,  Range  Seven  east,  '. 
dian."  Prom  the  proof  and  fin 
included  in  the  deed  is  the  sam 
gage  to  the  plaintiff.  On  the  5 
died  intestate,  and  on  the  22d  ( 
the  defendant  Julia  E.  Dana, 
tratrix  of  his  estate.  There  is 
to  secure  the  repayment  of  an 
might  pay  for  hifl  greater  aecu 
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the  land  or  otherwiee,  and  for  a  reasonable  attorney's  fee  in 
-Hxe  event  of  a  foreclosure. 

Tlie  action  is  brought  against  tlie  adnunistratrix  and 
^igainst  the  Natoma  Water  and  Mining  Company,  and  the 
eomplaint  prays  for  a  foreclosure  of  the  mortgage  and  a  sale 
of  the  land,  but  expressly  waives  a  judgment  againat  the 
estate  for  any  deficiency. 

The  administratrix,  in  her  answer,  admits  the  allegations 

of  the  complaint,  and  consents  to  a  judgment  of  foreclosure, 

as   prayed  for.     The  answer  of  the  Natoma  Water  and 

JyCning  Company  denies  that  the  land  included  in  the  deed 

is  the  same  land  embraced  in  the  mortgage,  and  denies  that 

tlie  whole  mortgage  debt  remains  unpaid;  but  admits  that 

the  plaintiff's  claim  was  presented  to  the  administratrix  for 

allowance,   a»d   demes  that  at   the  time  it  was  presented 

slie  was  acting  as  such  administratrix,  and  also  denies  that 

the   plaintiff   paid  the  money  to   the  Government,   as  he 

alleges. 

The  answer  then  proceeds  to  set  up  what  it  designates  as 
a  '*  further  and  equitable  defense  "  to  the  action,  and  avers 
that  Dana  was  regularly  and  duly  discharged  from  all  his 
debts,  including   the   plaintiff's,  under  the  proceedings  in 
insolvency;  that  Dana  filed  his  declaratory  statement  as  a 
pre-emptioner  on  the  3d  of  July,  1865,  for  the  lands  as  they 
are  described  in  the  deed  to  said  defendant,  and  paid  for  the 
land  and  received  his  certificate  of  purchase  in  October, 
1865,  and  his  patent  on  the  ISth  of  April,  1866;  that  on  the 
gOth  of  April,  1866,  Dana  and  his  wife  sold  and  conveyed 
i>he  land  to  said  defendant  for  one  thousand  dollars,  which 
was  its  full  value;  that  said  land,  so  conveyed,-  eiiibraced  a 
portion  of  the  land  included  in  the  mortgage;  that  in  their 
d^ed,  Dana  and  his  wife  warranted  the  premises  to  be  free 
from  incumbrance    done  or  suffered  by  them,   with  full 
covenants  for  fnrtlier  assurance;  and  prays,  as  affirmative 
relief,  that  the  land  conveyed  to  the  defendant   may  be 
decreed  to  be  free  from  the  plaintiff's  lien,  and  that  the 
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pldntiff  B  claim  be  adjudged  to  be : 
tion  was  filed  to  this  portion  of  dj 

On  the  trial,  the  District  Co< 
substantially  as  we  have  recit^ 
judgment  of  foreclosure  for  the  pi 
the  note,  together  with  the  amoti 
the  Government  for  the  purchfl 
hundred  and  fifty  dollars  attomi 
judgment  for  principal  and  intei 
paid  at  the  rate  stipulated  in  the 
Natoma  Water  and  Mining  Comj 
new  trial,  which  was  denied,  and 
the  order  and  the  judgment. 

The  points  relied  upon  by  the  ap 

First  —  That  there  being  no  rej 
affirmative  matter  therein  containe 
proof  to  the  contrary  was  admissil: 

On  examining  the  answer  we  f 
was  material.  It  avers^  it  is  tru( 
was  barred  by  the  discharge  in  ins( 
conclusion  of  law,  and  not  a  fact, 
it  is  evident  the  plaintiff  was  entitle 
as  against  the  land,  notwithstandii 
Dana  for  the  debt  may  have  been 

Second  —  That  Dana's  estate  be 
under  section  one  hundred  and  ' 
Act,  could  only  recover  interest  a 
per  annum  after  the  letters  of  t 

The  plaintiff  asks  no  relief  agi 
therefore,  of  no  importance  to  th( 
whether  the  interest  be  greater  oi 
interest  in  the  land,  and  could  in 
a  reduction  of  the  interest  Secti< 
one  of  the  Probate  Act  has  no  app] 

Third  — That  the  land  include 
game  land  included  in  the  mortga 

This  objection  is  answered  by  tl 
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declared  the  lands  io  be  identical,  and  the  proof  fully  sup* 
ports  the  finding. 

Fourth  - —  That  the  mortgage  does  not  authorize  the  money 
paid  hy  the  plaintiff  to  the  Government  and  the  attorney's 
fee  to  be  included  in  the  judgment. 

We  think  the  mortgage  fuHj  supports  the  action  of  the 
Court  in  respect  to  these  items. 

Fifth  —  That  the  plaintiff's  claim  was  not  prt?sentpd  to  tti© 
administratrix  for  allowance  until  after  the  administration 
T^as  closed. 

There  appears  to  be  some  confusion  in  the  record  on  this 
point.    But  we  do  not  comprehend  how  it  was  pDssible  that 
the  estate  could  be  closed  on  the  5th  of  June,  IS663  when 
the  letters  of  administration  were  granted  on   the  22d   of 
If  ay,  1866.     The  findings  do  not  state  when  the  estate  was 
closed,  and  there  was  no  exception  to  them  on  that  ground. 
It  is  therefore  too  late  for  the  defendant  to  raise  this 
point,  even  if  it  was  materiaL    But  inasmuch  as  no  relief  ia 
demanded  against  the  estate,  and  the  intestate  at  the  tinm 
of  his  death  had  no  interest  in  the  land,  there  was  no  need 
for  the  plaintiff  to  present  his  claim  to  the  admiuistratrix 
for  allowance. 

Sixth  —  That  the  Court  erred  in  admitting  certain  oral 
testimony  on  behalf  of  the  plaintiff. 

But  the  testimony  was  competent  to  establish  that  the 
defendant,  the  Natoma  Water  and  Mining  Company,  had 
express  notice  of  the  plaintiff's  mortgage  before  taking  a 
deed  for  the  land,  if  such  proof  had  been  needed ;  but  we 
do  not  perceive  the  materiality  of  such  pmof  when  the 
xnortgage  was  duly  recorded  and  operated  ag  constructive 
notice. 

Seventh  —That  inasmuch  as  Dana  had  no  title  to  the  lond 
at  the  date  of  the  mortgage,  the  title  which  he  subsequently 
acquired  by  means  of  the  patent  did  not  iniire  to  the  benefit 
of  the  plaintiff  as  mortgagee. 

This  i$  ]|o  longer  an  open  question  in  thie  Court,  and  is 


!f"t=  W^ 


'      J 
,■1,,  ..•••••      I 


,.**t>H 


>^^ 


•mn  •! 


.fi  ■•■"'fr 

.I-.'  " 


L 


■4 


554 


COOHBAN  v.  Oi 


Polnte 


fully  decided  in  Clark  v.  Baker,  i 
Laarabee,  31  Cal.  456.  This  disp< 
by  the  appellant,  and  we  are  strd 
appeal  as  frivolous  and  taken  on^ 
Judgment  affirmed.  I 


H.  W.  COOHEAN,  THOMAS  J 
YORK,  AND  JEROME  YOR^ 
MALA  Company  v.  DENN 
KISER,  MICHAEL  MEAD,  \ 
HENRY  MEYERS,  D.  DUl 
WITSELL,  W.  CAVANAUC 
GAR,  JAMES  DWIER,  P. 
W.  ARSHAMBO,  THOMAS  I 
AND  P.  EAGAN,  OF  THB  Foas 

Mbw  Trial  —  Rbtibw  ot  Ohdbr  Obanting 
motion  for  and  the  order  granting  or  d 
of  alleged  errors  of  law  occurring  at 
appeal  from  said  order,  review  the  pro 
•  alleged  to  have  been  erroneous,  as  in  ott 
and  not  matters  of  discretion,  are  Invo 

■tidbncb  —  Sufficiency  of  Objbction  to 
by  the  settled  statement  on  motion  for 
in  eyidsnce  a  deed  from  O.  to  the  *'  Out 
ftiterest   In    the   water   right   In    lltlga 
objected,  and  stated  as  grounds  of  objec 
Teyance  of  title  to  such  property  as  a  dl 
not  under  seal,  because  it  was  not  ad 
becanse  no  fonndatlon  had  been  laid  fo 
a  conyeyance  of  title  from  G.,  and  beet 
a  company,  could  not  take  title  by  bill 
legal  objection.**    The  title  of  the  coi 
composing  the  Gaatamala  Company,  wb 
answer.    The  court  below  set  aside  a 
plaintiffs,  and  granted  a  new  trial  on 
and  based  its  decision  on  the  ground  t 
«f  a  grantee  capable  of  taking  onder  it 
as  stated   failed   to  sUte   sufficiently 
second,  that,  as  stated,  the  objection  i 
to  Told  MM  a  conTSfance  of  title  to  the 
to  a  5<n  of  9ale,  and  not  fdr  want  of  a 
taking :  third,  that  the  dieed  upon  its  ff 
grantee  named  theretn,  and  said  object 
«f  parties  to  the  liifltnimeat. 
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Ai*i^EAL  from  the  District  C3ourt>  Tenth  Judicial  District, 
Sierra  County. 

This  was  an-  action  to  recover  for  alleged  trespasses  on  a 
^w-ater   ditch,  and  interference  witk  its  alleged  water  right, 
and  to  enjoin  the  further  continuance  of  the  acts  complained 
^f .      The  trial  was  bj  the  Court  without  a  jury,  and  plaintiffs 
had  judgment.     On  the  defendants'  motion  the   Court  below 
get    aside  the  judgment  and  granted  a  new   trial.     Divfers 
grounds  of  error  were  assigned  by  defendants,  but  the  only 
one  considered  by  the  Coort  in  granting  a  new  trial  was  that 
^e  Court  erred  in  admitting  in  evidence  a  deed  from  O.  H. 
Gallop  to  "the  G\iatamala  Company,''  under  the  objections 
of  defendants,  which  were  stated  as  follows,  to  wit:  "  That 
it   ^was  void  as  a  conveyance  of  title  to  such  property  as  a 
ditch    or  water  right,  because  it  was  not  under  seal,  and 
becanse  it  was  not  acknowledged,  as  required  by  law,  and 
\yGGBXkse  no  foundation  was  laid  for  its  introduction  in  evi- 
dence as  a  conveyance  of  title  from  Gallop,  and  because  the 
Gxiatamala  Company,  as  a  company,  could  not  take  title  by 
the   bill  of  sale,  even  if  it  was  free  from  legal  objections." 
TTT>on    this  objection   the  Court  below  held,  in  its  written 
inion  delivered  on  said  motion,  that  the  deed  was  void  for 
^^nt    of  a  grantee   named  therein  capable  of  taking,  and 
based   its  order  solely  on  said  ground.     The  deed  was  not 
^nder  seal  and  ^uly  acknowledged.    The  plaintiffs  appealed 
from  the  order  granting  a  new  trial 

•Xhe  other  facts  are  stated  in  the  opinion  of  the  Court 

Van  Clief  &  Cowden,  for  Appellants. 

The  objection  to  the  introduction  of  the  deed  from  Qallov 
'^  the  (Juatamala  Mining  Company"  was  not  sufficientb 
^Ttain  to  entitle  it  to  ocmsideration.  (Pr.  Act,  Sec  189 
^^^llaud  V.  Tmner,  7  CaL  38;  Kiler  v.  KimbaU.  10  Gal. 
^e7  •  MaHvti  V.  Traverse,  la  CaL  245 ;  8  John.  4»6 ;  1  Cow. 
0^2  ;  1  ^^^^  *^^">  *  O^^-  ^'^•^  ^^*  if.construed  to  be  an 
hieotiaii  to  the  deed  that  it  is  void  for  want  of  a  party  named 
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therein  capable  of  taking  mid| 
not  well  taken.  At  least,  the  dj 
tiffs  had  the  equitable  title.  I 
611;  BacauiUat  v.  Sanaevain 
Feather  River  W.  Co.,  14  CaL. 

i 
Jamee  A.  Johnson,  for  Besfl 

I 

The  deed  from  Gallop  to  " ' 

pany  "  was  absolutely  void  f<l 

therein  capable  of  taking  un<]j 

Johns.  286 ;  Shepherd's  Toucd 
Stock,  29  CaL  411;  Wiseman  \ 

t 

By  the  Court,  Sfbaqxtb,  J.: 

This  is  an  appeal  from  an  or 
ing  the  defendants  a  new  trial 

The  only  ground  upon  whic 
the  only  point  to  which  our  a 
for  the  respective  parties  on 
Court,  assigned  by  respondent 
their  motion  for  a  new  trial, 
plaintiffs,  against  objections  < 
O.  H.  Gallop  to  the  Guatams 
undivided  half  of  the  water  r 

As  appears  by  the  statement 
plaintiffs  during  the  progress  o 
a  deed  from  O.  H.  Gallop  to 
pany  of  the  undivided  half  c 
versy,  to  which  defendants  obj< 
objection,  **  that  it  was  void  as 
properly  as  a  ditch  or  water  ri 
seal,  and  because  it  was  not  i 
law,  and  because  no  foundatioi 
in  evidence  aa  a  conveyance 
beeaiose  the  Guatamala  Cknnpi 
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take   title  by  bill  of  sale,  even  if  it  was  free  from  legal 
abjections/' 

The  Court  below  granted  the  motion  for  n  new  trial  nn 
khe  ground  that  the  deed  was  erroneously  admitted  in  evi- 
dence,  there  being  no  grantee  named  tlierein  capable  of 
taking ;  the  deed  was  void  as  a  conveyance  of  title^  and 
plaiittiffs  tbok  nothing  by  it 

When  the  motion  for  a  new  trial  is  founded  entirely  upon 
alleged  errors  of  law  in  the  proceedings  of  the  Court  below, 
and  the  order  granting  or  refusing  a  new  trial  is  based  solely 
upon  that  ground,  this  Court  will  review  such  action  of  the 
Court  aii  in  other  cases  when  questions  of  law,  and  not  mat- 
ters of  discretion,  are  involved.  {O'Brien  v.  Brady,  23  CaL 
243.)  In  this  case  the  ground  of  the  motion  fur  a  new 
trial  was  purely  a  question  of  law,  and  the  order  of  the 
Court  granting  a  new  trial  was  based  solely  on  tho  aRsignf^d 
error  in  admitting  in  evidence  the  deed  above  referred  to. 
The  only  question,  therefore,  which  this  Court  is  called  upon 
to  decide  on  this  appeal  from  the  order  of  the  Court  below 
is,  was  it  error  to  admit  the  deed  in  evidence  on  behalf  of 
plaintiffs  against  the  objection  thereto  of  defendant,  as  stated 
on  the  trial? 

This  Court  can  only  look  to  the  statement  as  settled  by 
the  Court  below  to  determine  the  character  and  point  of  thf* 
objection  made  on  the  trial  to  the  introduction  of  proj>os*^<I 
evidence.  We  cannot  considt  the  opinion  of  the  Judge,  in 
passing  upon  the  motion  for  a  ner^  trial,  to  discover  the 
real  point  of  objection.  The  objection  relied  upon  as  found 
in  the  settled  statement  in  this  oa^e  "fails  to  specify  the 
point  uix)n  which  it  rests.''  As  stated,  it  seems  to  imply  that 
the  point  of  objection  is,  that  th^  instrument  ia  void  as  a 
conveyance  of  title  to  the  Ouatamala  Company,  because  it  is 
a  hill  of  sale,  not  for  want  of  a  grantee  named  therein  capable 
of  taking. 

Had  the  point  been  specified  in  the  objection  when  taken 
on  the  trial,  as  stated  and  assumed  by  the  Judge  in  his 
opinion  grantixig  the  motion^  plaintiffs  might  have  entirely 
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obviated  the  objection  by  prelini 
The  title  of  the  complaint  nami 
composing  the  Guatamala  Comi 
recognizes  the  plaintiffs  namedj 
Company.  I 

The  deed  upon  its  face  is  nd 
named  therein,  and  the  object^ 
to  any  defect  of  parties  in  the  j 
of  the  grounds  or  points  of  ob^ 
vague  and  uncertain  to  entiil 
motion  for  a  new  trial. 

To  entitle  objections  to  the  ad 
"the  party  should  have  laid  hi 
time."     (Martin  v.  Travers,  12 

Order  reversed  and  cause  reni 


B.  PRALTTS,  0.  PRALTTS,  A 
COT,  A.  LANZET,  S.  Ell 
L.  LASVIGNES,  AND  J( 
JEFFERSON  GOLD  AND 
PANY. 

Mining  Claim  —  Action  Undxb  Sbc 
maintain  an  action  to  quiet  title  to 
under  section  two  hundred  and  fift? 
Iff  must  eatabllsb  an  actual  or  const 
ot  commencing  the  action. 

Idem  —  Constructive  Possession. —  Ii 
can  only  be  established  by  the  proi 
there  were  local  mining  cufltoma,  i 
district  embracing  the  claims ;  secoi 
by  such  mining  laws  or  customs  1 
working  of  claims,  as  authorized  b] 
has  substantially  complied,  with  tfc 

Idem  —  Complaint.—  A  complaint.   In 
two  hundred  and  fifty-fourth  sectlo 
aver  possession  of  the  property  In 
action/ is  dcmnrrable. 

Pbacticb  —  CoitBacnoN  or  Futdimos. 
defective,  the  remedy  Is  by  motlox 
Instance,  fbr  their  correction;  whl 
the  remedy  Is  by  spedtylnc  thm  •n 
trial. 


I 
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Appeai.  from  the  District  Court,  Tenth  Judicial  District, 
Yuba  County. 

The  plaintiffs  appealed. 

The  other  facts  axe  stated  in  the  opinion  of  the  Court 

F.  J.  McCcmn,  and  J.  0.  Ooodwin,  for  Appellants. 

O.  N.  Swezy,  and  Chas.  E.  Filkina,  for  Kespondent 

By  the  Court,  Crockett,  J.: 

This  is  an  action  founded  on  section  t\vo  hundred  and  ftf ty- 
:foiir  of  the  Practice  Act,  to  quiet  the  plaintiff^s  title  to    a 
piece  of  mining  ground  in  Tuba  County.      The  complaint 
avers,  among  other  things,  that  at  the  commencement  of  the 
action  the  plaintiffs  were  in  the  possession  of  the  mining 
ground  in  contest     This  was  a  material  and  traversable  alle- 
gation, which  it  was  incumbent  on  the  plaintiffs  to  prove,  if 
denied.     Without  that  averment  the  complaint  would  have 
been  demurrable.     {Ritchie  v.  Borland,  6  Cal.  33  ;  Curtis  v. 
Sutter,  15  Cal.  259;  San  Francisco  v.  Beideman,  17  Cal. 
443  ;  Van  Winkle  v.  HincJcle,  21  Cal.  343 ;  Rico  v.  Spence,  21 
Cal.  504;  Lyle  v.  Rollins,  25  Cal.  437.) 

The  answer  explicitly  denies  the  possession  of  the  plaintiffs, 
and  avers,  on  the  contrary,  that  the  defendant  and  the  grant- 
ors of  defendant  "have  been  in  the  quiet,  peaceable  and 
undisturbed  possession  of  said  mining  ground  for  the  last  six 
Years  and  more,  and  have  held  and  worked  the  same  in 
accordance  w^th  the  mining  rules  and  regulations  of  said 
;gi.oW3i'8  Valley  Mining  District." 

The  findings  on  the  question  of  possession  are,  in  substance, 
that  in  September,  1862,  the  plaintiffs  made  their  location  of 
one  thousp-^d  feet,  set  stakes  upon  the  ledge  at  the  north  and 
Moxith  ends,  and  commenced  work;  that  no  notices  were  put 
xixy  o^  *^®  ground,  but  in  the  same  month  a  notice  of  theif 
^^im  was  filed  in  the  County  Recorder's  oiBce;  that  in  the 
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latter  part  of  1862  the  plaintifi^ 
ledge  to  the  value  of  sixty  or  eig^ 
the  ledge  and  sinking  holes  alooj 
November  or  December,  1863,  a  A 
of  t^menty-five  feet,  and  in  fhe  Spl 
work  was  done;' that  in  1853  Reed 
the  defendant  daims,  laid  claim  \ 
now  claimed  by  defendant;  that  i 
upon  that  portion  of  the  ledge  th0 
Claim,  as  a  tenant  of  Reed's  interea 
and  did  some  work  upon  the  claiii 
as  follows: 

"  There  are  but  two  methods  by 
of  a  mining  claim,  to  enable  a  pa] 
for  it.     First,  by  showing  an  ac 
would  doubtless  be  sufficient  with 
but  the  possession  must  be  actual, 
pretends  to  show  such  a  possession 
feet  square  upon  which  prospect  ho] 
defeat  plaintiffs'  action  if  a  recov 
right.     Second,  by  a  constructive 
or  regulations  of  miners.     Such  a 
did  have  for  years  prior  to  the  loc 

The  findings  contain  nothing  m 
actual  possession  of  either  the  pla 
commencement  of  the  action. 

We  construe  the  findings  to  dec! 
the  plaintiffs  nor  defendant  ever  h 
any  time ;  and  certainly  the  Co\] 
plaintiffs,  at  the  commencement  oi 
actual  or  constructive  possession. 

The  plaintiffs'  counsel  made  an 
rect  the  findings  in  some  particulai 
to  the  iquestion  of  the  possession  o: 

The  plaintiffs  also  moved  for  a 
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axiiongst  otliertj  that  tl^e  evidemcerii^as  itisufficiwit  toaupppint 
iJie  decisidB  of  the  Gourt^  ajldjjpieoifies  several  particulars 
^vlieJpein  it  is  alleged'  to  be  in^tiSdent,  But  none  of  them 
ha. vo  axiy  reference  to  the  question  of  the  actual  poesession 
of  t^^  pliuntiffs  at  tbel  eonmienoement  o£  tbe  action. 

The  Court  below,  upon  the  findings,  entered  judgmjent  for 
^e  defendant,  and  T;inder  tbe^  circumstances  we  musjt 
assuxzie  that  the  plaijutiffs  failed  to  establish  in  actual  poar 
sossioxx  Mt  tjve  time  of  the  comjtueijcement  of  the  actioiL 

^liip  W^st  of  itself  be  decisive  of  this  action^  unlets  it  can 

We   xnain^i^^  on  a  constructive  poesessioapi,  and  unless  the 

-t^jjj^tiffs  established  such  constructive  poasession.     If  such 

s^esio^  would  avail  the  plaintiffs  in  this  form  of  action 

't    \vas-  ip<^^nil>ent  on  them  to  establish  it  «s  aa  affiiBiative 

\,  ^^      Do  the  findings  establieh  in  the  plaintiffs  the  oonstruq- 

"    e'  possession  at  the  comm^nciement  of  the  aotixML?     We 

li'xik:  tx<>^     Qn  the  tCQintr^ry,  the  Court  distiaictiy  finds  that 

^^fendant   had   the   c<mstructive    possession*  for  years 

5^      -rio^  *^  *^^  location. of  the  plaintiffs,"  and  no  fact  is  con- 

Ta.e<l  i^  the  findings  fjjem  which  it  cam  be  inferred  that  the 

^^fi±tttiSBy  at  tbe  commenoement  iOf  the  action;  had^such  coii- 

^      ictiv'e  posses^iou^  unless  the  iacts  foiind  efltabliieh  the  ex- 

f        jaxj^   oi  local  1  mining  laws  an  that  district,  and  that  the 

^^    ixitiff®   or   their  predefles90rs   in  interest  cbmpKed  with 

I^    Tix      ^^^  ^^^  the  ground  wa»  liable  to  appropriation  for 

**    -Tiing  purposes.    There  lean  be  no, conetinictive  possession  of 

^^'^  -     ijjg  ground  on  the  public  doinaih  uiless  it  be  from  a 

-"^"^       ^liance  with  the  local  mining  customs,  laws  and  regula- 


*^  All  that  is  revealed  to  us  by  the  findings  in  respect  to 
'^Ijxg  rules  aud  regulfiU^ions  in  that  district  is,  that  as  early 
^^^^  %SP^  r^gutor  semi-annual  meetings  of  the  miners  of 
-^  iX^^^  Va}l«y  were  h^H  ftt  .which  laws  were  passed  for 
-^  liol<W^"*s  ^^  claim;?  and  the  regulation  of  the  mines^  and 
*^  — "^  the  floroi-annual  meetings  wdre  cUai^ged  to  annual 
;  that  a  law  of  1858  required  eaoh  vl^im  to  be 
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tepreeeixted  at  the  r^ular  me 
or  by  attorney,  or  it  might  be  de^ 
law  required  each  claim  to  be  r^ 
ingSy  and  that,  from  the  books  I 
must  have  been  not  to  make  a] 
the  mine,  but  to  record  under  t 
parties,   whether  owner  or  attd 
claim;  that  there  was  no  law  or 
be  recorded  in  the  office  of  the  C 
ings  are  entirely  silent  as  to  th< 
laws  or  customs  prescribed  for  h 
the  boundaries  of  claims,  or  the 
one  or  more  persons  might  local 
on  these  subjects  it  is  impossibl 
plaintiffs  located  their  claim  in 
or  customs,  and  as  the  plaintiffs 
issue  it  was  incumbent  on  the 
constructive  possession,  to  prov( 
required  to  be  done  under  the 
locate  and  hold  a  claim,  but  ah 
their  part  with  theee  requiremei 
to  do,  so  far  as  the  findings  exhi 

If  the  findings  were  defective  i 
fact  on  this  branch  of  the  case, 
time  and  in  the  proper  manner 
rect  them.  Sut  there  was  no 
this  particular.  If  the  Court  i 
the  mining  laws,  and  the  acti 
them,  contrary  to  the  evidence 
specified  it  on  their  motion  for  t 
no  such  specifications.  On  th< 
tions  related  to  acts  done  by  the 

Our  conclusions,  therefore,  ar 
maintain  an  action  of  this  char 
daim.on  the  public  domain,  th 
leaat.a  cofistruotivei^poes^seion  a 
ment  of  the  action.    Second  —  1 


\ 
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eiiyj$.  can  only  be  established  by  the  proof  of  three  facts;  1, 
Th^^  tliere  were  local  minmg  customs,  rules  and  re^ilations 
in  force  in  that  particular  district;  2.  What  particular  acta 
^g^ere  required  by  Buch  mining  laws  or  customs  to  be  per- 
fonxi^d  in  the  location  and  working  of  claims,  and  the  extent 
^£  eflcih  claim  as  authorized  by  such  laws;  3.  That  the  pldii- 
•tiffs   bave  substantially  complied  with  these  requirements, 

Tli€|  plaintiffs  having  failed  to  show  either  an  actual  or 
^^gtructive  possession  of  the  ground  in  contest  at  the  time 
of  tb.e  comnjiencement  of  the  action,  judgment  was  properly 
jjdereVi  for  the  defendant. 

XJxxd^  our  vieT^  of  the  case,  it  is  tmnecessary  to  decide 
♦Vie  other  points  pr^ented  in  the  record, 

j^dgisaent  affiraied. 


<MM     \if 


■*r-r)TVlXT:NI>  BROOKS  v.  DAVID  CALDERWOOD,  W.  S. 
T>OU<^I'^SS,  AND  HIS  Wira  ELIZABETH  DOUGLASS, 
T^  AVID  IRVING,  ROBERT  C.  BROOKS,  and  THE 
OlTY  AND  COUNTY  OE  SAN  ERANCISCO. 

^      *rO     DWFBBMIim    ADVflBSB    CLAIM POSSKISION    NBCISSART. —  TD    ttl 

'^^^^'^^foii  to  determine  an  ndverte  claim  to  land,  under  section  two  lnlllll^^51l 

-Dd    fif^J-^^^  °'  **»•  Practice  Act,  the  plaintiff  cannot  ppevoir  withniit 

r€X>^  of  poaseaslon  at  the  time  of  commencing  the  action,  if  the  allega- 

fV^^  .of  poaseiwlon  la  denied  by  the  Anawer. 

__^  008TS    ON    DisoLAXMSB. —  In    auch    action,    the   defendant    will    not 

I«>* -      ^     exonerated   from  pf^yment  of  costs,  under  section  two  hundriMj   and 

<r:fty-^^*»    by    disclaiming  any   title  or  Interest  In   hlmiwlf,    when    if    nt 

♦  be     »B.tne    time   he   answers,   denying  the   allegation   of   possession    con- 

jjjed    in   the  complaint,  therehr  ^OJtopelllng  the  plaintiff  to  prove  that 

^e,    and  the  plaintiff  finally  ancceeds  on  the  Issue. 


COSTS    ON   Pabtial   Succms. —  When,   In  such  action,    the   plaintiff 
tr^lciBt   auch  defendants. 


[!>«>«     ^^^^^as  In  part  and  falls  In  part,  as  some  of  the  defenaanis,  tho  jq^g^ 
^^^^t     will    not   he    reversed   because   the   District   Court    awards    couta 


.  jUDOMBNT   IN. —  In    such   Q^t^B,' If .  t^,  t}KNirt  .fliida  and   adjmjjfp, 

«>*^*.  jj^t    a    defendant  haa  no  Just  claim  or  title,  legal  or  equltuble,  the  juftg. 

nxe0t  twIH  npt  ,be  rerera^  because  It  also  contalna  a  clause  perpetually 

-    ^g^ralnlng  the' defendants  from  further  setUng  up  the  claim  bo  adjudged 

«<rt.fifM«=^'^  '**'  ^*^^"'^'*^*  "^  FlifDiNQ^.-;.  Dxc^tlQBB  t<>  UndingB  wfii  be 
^fij'XJrfT-     ^^^^y^j^   whea  Jiot  .presented  and  lettlsd  by  the  Court  or  Judge  in 
.    2iie    int>de  pireserfbed*1)y  the  itatute.     '  -   . 
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'  KvTTiAi,  fr6m  the  District  Cd 
trict,  Oity  and  County  of  San  I 

The  trial  was  by  the  Court  wi 
from  a  statement  on  this  appe£ 
possession  of  a  portion  of  the 
under  a  writ  of  restitution  issued 
of  ejectment  by  plaintiff  agaii 
together  with  'the  judgment  roll 
evidence  by  plaintiff  on  the  trial 
laut's  objection  and  exception  foT 

Plaintiff,  in  his  proof,  deralgt 
troversy  by  diverse  mesne  convc 
mont,  to  whom  they  were  granted 
of  Yerba  Buena  on  the  16th  of  t 
of  the  title  papers  of  the  grant,  i 
for,  were  put  in  evidence  by  plaii 
exception  of  appellants,  based  o 
the  petition  of  the  word  "  south 
the  word  "north,*'  which  was, 
Alcalde,  Geoi^e  Hyde,  who  wa 
have  been  made  without  fraud  b^ 
Plaintiff,  in  complaint,  among  ot 
that  defendants  be  perpetually  e 
title  to  the  lands  in  controversy  t 
ants,  Caldenvood,  W.  J.  and  Elii 

The  other  facts  are  stated  in  1 

/•  M.  SeaweU,  for  Appellanti 
Daniel  Boger$,  for  Reapondei 


By  the  Court,  SAWrwt,  C.  J. 

Tins  is   an  action  brought 
fiftv-four  of  the  Practice  Act  tc 
to  Subdivisions  TwiMity-eight,  T 
Hundred-vara  Lot  JTumber  Sev( 
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oisoo.      The  plaintiff  alleges  title  and  poesesdion ;  that  defend- 
flfxitd/  set  up  some  adverae  cliaim,  estate  or  intereat  which  has 
xio  just  foundation  in  law  op  equity;  that  such  claim,  although 
invalid,  is  a  cloud  upon  his  title,  impairs  the  market  value  of 
tli«    property  and  obstructs  its  alienation;  and  that  one  of 
tJie    defendants  is  hafassing  him  by  bringing  suits  against 
Ills   tenants,  and  he  prays  the  usual  relief.     The  defendant, 
Calderwood,  in  his  answer,  takes  issrue  on   the  material  alle- 
g-ations  of  the  complaint,   and  sets   up   anndry  affirmative 
matters  of  defense.      The  defendants,  Douglass,  and  wife, 
dexiy   plaintiffs  title  to,   or  possession  of,  the  premises  in 
question,  or  any  part  thereof .     They  then,  affirmatively  set 
XI p    title  in  themselves  to  Subdivision  Forty,  and  **  disclaim 
an  V  interest  in,  or  claim  to,  the  remainder  of  thc>  (premises.*' 
Upon  the  trial  the  Court  dismissed  the^  action  as  to  Sub- 
division Forty,  without  prejudice  to  plaintiff.     As  to  all  th-^ 
rest  of  the  premises,  the  Court  found  the  issues  for  plaintiflF^ 
and  Tendered  ^ndgment  in  accordance  with  the  prayer  of  th© 
omplaint,  and  for  costs.     There  does  not  appear  to  have 
been   a  motion  for  new  trial.      Defendants  Calderwood,  and 
T>on^l^53S  and  wife,  appeal  from  the  judgment.      The  defend - 
^     Irving,  has  not  appealed,  and  it  is  unnecessary  to  eon- 
•  der   tlie  judgment,  so  far  as  it  affects  him.     Douglass  and 
•fe    clB,iixi,  that,  because  the  action  was  dismissed  without 
^eindice  as  to  Subdivision  Forty,  to  which  they  set  up  title, 
^   d  ttey  disclaimed  as  to  the  balance,  costs  should  have  been 
^^     rded   them.       But  the  plaintiff  could  not  n^iaintain  the 
^^T^^^     and  would  not  be  entitled  to  judgment  at  all,  as  to 
^^  *    -portion  of  the  land,  unless  he  was  in  possession  at  the 
^^mxnencement  of  the  suit      (Lyle  v.  RoUins,  26  CaL  437.) 
^    d   said  defendants  denied  his  allegation  of  possession,  and 
^^  him  to  his  proof.     They  might  have  rested  on  the  issue 
P^  possession  alone,  if  plaintiff  was  unable  to  prove  it,  and 
f"    ^    defeated  the  action  as  to  the  whole  on  that  groimd. 
TTLie   disclaimer  in  another  atiswer  of  any  claim^  to  a  part  of 
-        -oremises  in  question,  was  not  inconsistent  with  thig  issue, 
hiSi    tbfey  made.       Without  proof  of  possession,  plaintiff 
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could  not  have  had  judgment  evei 
ing  which  def  eudauta  disclaimed^ 
avail  themselves  of  the  statuton 
claimers^  to  save  themselves  from 
raised  the  issue  on  plaintiff's  posi 
proofs.     They  did  do  it,  howevai 
issue.     The  plaintiff^  therefore,  ^ 
Douglass  and  wife,  failed  in  part 
tied  to  costs  as  to  the  issue,  upon 
the  Court,  if  it  had  the  discretioil 
not  see  fit  to  do  it     We  think  1 
entitled  to  a  reversal  of  the  jud 
costs  were  not  awarded  them*     \ 

The  point  sought  to  be  raised 
findings  is  not  presented  by  the  i 
not  appear  to  have  been  settled 
the  Act  of  1861,  (Stats.  1861,  p..l 
The  papers  in  the  transcript  relat 
fore,  constitute  no  part  of  the  re( 

This  is  not  a  case  like  Kncnvles 
this  case  the  title,  a^  between  pi 
been  tried  and  determined  as  to 
and  it  has  been  found  in  favor 
object  of  the  suit  was  to  detenu 
had  any  just  claim  or  title  to  the  ] 
and  settle  the  question  forever, 
that  they  have  none,  and  we  sec 
make  its  judgment  effectual  by 
from  further  setting  up  a  false  cl 
determined  that  defendants  ha' 
interest  in  a  portion  of  the  lai 
there  is  no  reason  why  the  plai 
be  further  harassed  by  them. 

The  proceedings  in  the  case  < 
it  appeared  that  plaintiff  had  b 
the  writ  of  restitution  in  that  cc 
fact  that  he  was  so  put  in  poasea 
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question  of  possession.  The  alteration  in  the  petition  to  tlie 
Alcalde,  for  the  grant  of  the  lot  fbnnd  in  Boo*^  A  of  the 
original  grants,  was  sufficiently  ^plained  by  the  testimony 
of  Hyde,  who  himself  nriside  the  grant,  as  Alcalde,  to  justify 
the  Court  in  admitting  tJie  record  of  the  grant  in  said  book 
in  evidenc5e. 

We  find  no  error  in    the  record. 

Judgment  affirmed.  .,a.t   t  'f 


Up 
CHAELES  T.  HEAUY,  Admiitistbatob  of  twe  Estatx 
OF  Gbobgb  Pott,  Dbobased,  v.  JOHN  BUCHAiSiAiS, 
B.  B.  BEKNTETT,  D.  A.  MEYEES,  ei  ab. 

0TALK  Dmmand  —  ADMiNismuTiON. —  The  pUintlff  wat  apiHJlnted  namlii- 
latrator  of  the  estate  ot  P.  aerenteen  yeara  after  P.'a  death,  and  shortly 
thereafter  hrought  action  a^iainat  B.  and  othera  to  recover  poBscsylon 
of  a  lot  In  San  Franclaco,  and  alleged  In  hla  complaint  that  F-  t1t<'(l 
seized  and  posaeaaed  of  said  lot ;  that  In  Febmaiy,  1867,  aft«r  approprlati* 
proceedings  therefor,  plaintiff  had  been  appointed  admlnlttrator  of  the 
estate  of  P.;  that  bj  rlrtne  of  aald*  appointment  the  plain  tier,  on  the 
Ist  day  ot  March,  1807,  became,  and  from  thenceforth  was  and  itIH 
Is,  entitled  to  the  poaseasion  of  aald  lot;  that  whllat  ptatntlfT  was  bo 
aelz^  and  entitled  to  the  poaaesalon,  the  defendanta,  B.  and  otti^nii  on 
the  2d  day  of  March,  1867,  wronsfully  entered  and  ezpetletl  plaintiff 
therefrom,  and  have  erer  alnee  wrongfully  withheld  the  possession.  Tb^ 
defendanta  demurred  to  the  complaint  on  the  ground,  amo^igat  othera. 
tbat  It  did  not  state  facta  «afflclent  to  eonstltnte  a  cana^v  ^f  action , 
or  to  show  that  plalpUff  la  entitled  to  maintain  the  action.  The  de- 
murrer waa  austainod  and  Judgment  paaac^  for  defendanta.  ^^j^^  flpat, 
that,  considering  the  facts  of  the  entry  of  defendanta,  wltfcu^ul  title,  m 
late  aa  March,  186T,  irad  after  plalntttp  became  admlnlatt^a^tor.  as  dls- 
«loaed  In  the  complatait,  the  canae  of  action  declared  on  w^^  ^^t  ital«  r 
second,  that  there  is  no  statute  which  limlta  the  time  x^^^thln  whicH 
letters  of  administration  on  the  estatea  of  deceaaed  per^^jng  maj  be 
panted;  third,  that  in  euch  a  case  no  presumption  of  la^  grrsei*  that 
there  had  been  a  prior  administration  and  that  the  estate  hmtl  been 
closed  ;  and  fourth,  that  the  demurifr  waa  improperly  aaataic^. 

A.PPBAI.  from  tibe  District  Coui%  Twelfth  Judicial  Dis- 
trict, City  and  County  of  San  Francisco.  if    », '      n.^. 

The  facts  are  stated  in  tl^e  opinion  of  the  Court 

■     :,        •  ^-  M      .f«UB  .     Jill 


i 


"1! 


,  ^rt^liliyi*''*' 


568 


Heaxt  V,  D! 


opinion  of  the  Coui 


F.  E.  Spencer,  and  J.  A.  iU) 

[All  the  poiata  made  in  app6| 
the  opinion  of  the  Court — IIb:| 

I 
John  B.  Felton  and  Theodore] 

An  insuperable  objection  to  th 
is  that  it  is  a  stale  demand.    Th^ 
inexcusable  laches.  He  has  stooc 
allowed  the  defendants  to  go  oxi 
prove  and  bnild  up  their  properfi^ 
about  former  administration,  ori 
delay  to  present  his  demand  or .] 
absence  of  excuse,  and  on  accoii 
plained  lapse  of  time,  the  Court ' 
of  Pott  was  administered  and  » 
acquired  unquestionable  title  to  th 
arises  on  the  allegations  of  the  cc 
it  the  Court  will  not  and  ought  c 

The  doctrine  that  Courts  will 
is  well  established,  and  has  Ix 
(Brown  v.  Govillaud,  6  Cal.  567 
7  Cal.  424;  Dupuy  v.  Shear,  29 
ers,  10  Pick.  112  j  Oreen  v.  Covi\ 
Lim.  Sec.  11 ;  Smith  t.  Clay,  3 
Vattier,  9  Pet.  405 ;  Bovjman  v. 
Shaver  v.  Radtey,  4  Johns.  Ch.  i 
Georgia,  520.) 

By  the  Court,  Cbockbtt,  J. : 

The  plaintiflF,  as  administratoi 
to  recover  the  possession  of  a  1 
©cmiplaiiit  avers  that  Pott  died  i: 
and  entitled  to  the  possession  of 
and  that  in  February,  1867,  after 
that  purpose,  the  plaintiff  vms 
the  estate  of  Pott     The  compli 
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~^ — 

pjroeee<ii,ipi^,in  *be  Fwohsi^  Court*  and  ^^^  »ot  understand 
til  at  the  regularity  of  these  proceedings  is  questioned  by  the 
defendants.:  The  eoanplnijit  then  avers  that,  by  virtue  of  his 
appointment  as  adnainislirator,  the  plaintiff,  on  the  1st  day  o£ 
Idiftrch)  1867j  became,  and  from  thenceforth  was  aiid  yet  is, 
entitled  to  the  poeeesaion  of  said  premises,  and  whilst  tho 
plaintiff  waB  so  sedzed  and  entitled  to  the  possession,  the 
defendants,  on  the  2d  day  of  March,  1867,  wrongfully  eri* 
'tered  and  expelled  the  plaintiff  therefrom,  and  have  ever 
wauc^  wrongfully  withheld  the  possession;" 

The    defendants    demurred    to    the    complaint    on    tho 
^roilnda: 

First  —  That  the  Court  had  no  jurisdiction  of  the  persona 

^  the  defendants,  or  of  the  subject  matter  of  the  action. 

Second  —  That  the  plaintiff  has  not  legal  capacity  to  ene. 

Third  — That  the  complaint  does  not  state  facte  sufficient 

-to  constitute  a  cause  of  action,  or  to  show  that  the  plaintiff 

IS  -entitled  to  maintain  the  action. 

Fonrth  —  That  the  complaint  does  not'  state  f aets  fl^iffi- 
eient  to  show  that  the  defendants  have  coqimitted  any  wron^ 
aT  injvaj  to  the  plaintiff,  or  are  in  any  respect  answerable  to 
the  plaintiff. 

Fi£ib  —  That  the  complaint  is  ambiguous,  imintelligiWe 
gKcid  tmcertaia. 

The  demurrer  was  sustained  by  the  Court,  and  the  plain- 
tiff declining  to  amend,  final  judgment  was  rendered  for  the 
defendants,  from  which  the  plaintiff  apipeals. 

The  Court  delivered  no  written  opinion,  and  the  record 
Joes  ^^<^*  disclose  the  particular  point  on  which  the  decision 
£  tbe  HMstrict  Oonrt  was  based ;  hut  we  infer  from  the  briefs 
yf  ooiuifl©!  that  it  was  upon  the  ground  that,  from  the  long 
jerio^  of  seventeen  years  which  elapsed  between  the  death 
^  X^ott  and  the  grant  of  letters  to  the  plaintiff,  the  claim  of 
IgSxxtiS  had  become  stale;  and  the  Court  Would  presume  as 
matter  of  law  that  the  estate  had  long  since  been  duly 
^xni^^^^^"^^  ^^^  ^^  affairs  dosed.    At  all  events  ihoM  are 
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the  only  points  vzged  by  def  e 
the  judgment 

The  demurrer  admits  the  truti 
eomplainty  one  of  which  is  that  i 
March,  1867,  wrongfallj  intm 
toi'tiously  emted  the  plamtiffj 
be  conceded  to  be  on  the  dmnl 
the  defendants  is  without  title,  \ 
March,  1867,  we  do  not  percei^ 
plausibly  claimed  that  the  plain! 
possession  is  stale  as  against  the, 
that  the  defendants  had  been 
years,  claiming  title  in  good  j 
by  defendants'  counsel  and  th( 
might  be  entitled  to  oonsideratit 
to  be  understood  as  expressing 
But  we  are  very  clear  that  an  i 
possession  icommences  a  few  da 
on  the  estate,  should  not  be  allc 
of  the  plaintiff  was  stale  as  tc 
proper  cases  will  refuse  their  c 
against  a  party  in  possession, 
that  if  the  party  slumbers  too 
deuces  of  the  truth  of  the  trans 
destroyed,  and  the  human  me 
nesses,  after  a  long  lapse  of  tim 
facts.    On  principles  of  public 
gence  in  suitors,  a  Court  of  e 
not  interfere  to  aid  a  stale  d< 
have  no  application  to  a  case 
defendants,  averring  no  title 
intruders,  of  a  very  recent  da 
murrer  admits  belonged  at  the 
tiiFa  intestate.    It  is  not  for  th 
granting  letters  on  the  estate. 
question  until  after  the  letters 
no  equities  to.  be  protected  a£ 


^  iXJLi,  xooo*J  I'EOPLE  t?.  liASTINOS,  &Tl 

PotDtf   decided. 

In  Buch  a  case  no  presumption  of  law  arises  that  then* 
]xA<i  been  a  prior  admiixistration  and  that  the  estate  had 
l>eeii  closed.  We  are  not  aware  of  anj  provision  of  law 
-w'liich  limits  the  period  within  which  letters  of  administrn 
tdoix  on  the  estates  of  deceased  persons  maj  be  granted.  If 
-there  be  any  statute  to  that  effect,  our  attention  hns  not  been 
called  to  it.  If  any  such  presumption  would  arise  in  anv 
case,  (on  which  point  we  express  no  opinion,)  we  are  en 
txx*^ly  clear  that  a  recent  intruder  on  the  property  of  the 
estate,  whose  possession  comnaenced  ^ter  the  grant  of  letters, 
eaiuiot  invoke  such  a  presumption  to  aid  a  naked  tre&pass, 

Jtidffiient  reversed,  with  an  order  to  the  Court  below  to 
overrule  the  demurrer,  with  leave  to  answer. 


rr-B:E  PEOPLE  OF  THE  STATE  OF  CALIFOENIA  v, 
g,  C.  HASTINGS.  JOHN  CUEBEY,  and  the  Tract 
^^  Land  in  Mendocino  OouNTy,  Qalifobnia,  known  as 
^:^^  Ranoho  Tokata. 

,^^sUVttT     RoLi.  ^^^  IloiiUA    Habics. —  Where,    tn    mn     ftsaeraneiit     roll, 
^^9Tm  wft«  jieltber  «  dotUr  mark  prefixed  to  tbe  fi^re«  IsMrted  la  tb^ 
calumo   beaded  "  Valuatloa  of  landi,'*  mar  at  tbe  head  of  tuch  col u am. 
^xid    tiotliliig    appeared    elsewhere    lii   the    roll    to   exptftln    the   loteoded 
meAJSlD?  of  B&td  flf^rei :  held,  that  there  was  no  aueaaed  Taluatloa  of 
^^rtAlo    landj   described   for  aaaeiflme&t  Ik  the  roll,  and   aach   tmmtBB 
fxieot  wmm  rol± 
^,___^  In   «iich   ca*e,  the  proTlmloiif  of  the  cnratlTe  Act,  passed  April  2d, 
^'^        ^SS&,    (Stat«,    1S65-6,   p.  831,)    do  not  anthorUe  the  aopplylng  of  the 
Refects  In  the  duplicate  aaaesffment  roll,  to  aa  to  give  It  valldltj. 
__  Pabol   Etidbncb  to   E3LFIJLIN   NOT  Adacis.siulb. —  la   any   case,   iho 
'"^    ^„ plicate  aaaesflmeat  ro!l  can  only  be  corrected  from  data  containiid  In 
^fee   orlfflnal  roll,  «■  made  by  the  Aaseraor ;  and  w'hen  not  ao  furolBbed, 
p«^roI  erldenee  la  not  admlBalble  to  anpply  Its  place. 

J  __  SAm  ACT  iNwrTECTUAL. —  Bald  Act  of  April  2d,  1866,  ao  far  as 
It  proTldea  for  amendmenta  of  asieaament  roHe.  la  Ineffectual  tcr  any 
ptjrpose,  becattse  If  the  roll,  without  amendment,  conUlna  aubstance 
^^mdeat  to  make  It  Talld  aa  an  aiaeflsment  of  property,  the  camtlve  effect 
^yf  -jie  atatute  la  not  needed:  and  If  It  does  not,  no  leglalatlTe  enact- 
Bi«itt  can  either  oj«k«  the  aeacsament,  or  ampower  any  other  officer 
«seept  the  Aaseaaor  t»  make  It. 

_  -  suoouJiTioN   AJi  TO  CuBATiva  ACTS. —  Th«  only  mode  Id   whieh  de- 
'£^ctlr0   aaaeaaiueiica  mMj  be  anthorljied   bf   the  Lejfl'lsi^ti^   to   be   cor- 
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statement  of  Fa4| 


rected,  is  to  empower  tbe  Aneesor  wlM 
the  needed  corrections,  or  authorize  ^ 
presence  and  upon  hia  testlmooj,  iliod 
defectlye  matter  requirinc  corrtctlOB.   J 

Appeal  from  the  District  CoTq 
trict,  Hendocino  County.  I 

i 

The  portion  of  the  duplicate  as^ 
which  was  received  in  evidence  U\ 
tions  of  defendants  for  want  of  dv 
cause  the  assessment  therein  contai 
made  by  a  pexson  having  no  legal 
as  follows: 
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The  County  Auditor  proved  that  the 
him  prefixed  to  the  figures  in  the  colmra 
land'^  and  "  Total  value,"  and  that  he  i 
lumn  headed  "  Total/*  and  that  the  on 
not  contain  what  he  thus  supplied.    \ 
testified,  under  the  ohjection  and  excepta 
the  grounds  of  irrelevancy  and  incom| 
posed,  from  the  general  terms  of  the] 
figures  to  which  he  prefixed  the  dollaid 
for  dollars,  and  that  throughout  he  a] 
of  the  District  Attorney  and  the  Presl 
Supervisors.     The  People  had  judgmj 
moved  for  a  new  trial,  which  was  deni^ 
the  judgment  and  order  denying  a  ne^i 

The  other  facts  are  stated  in  the  opii 

B.  McOarvey,  for  Appellants* 

Jo  Hamilton,  Attorney  Oeneral,  fo 


By  the  Court,  Sawtbe,  C.  J.: 

This  is  a  suit  for  taxes.  The  ca 
principle  laid  dovm  in  The  People  v 
Union,  81  Cal,  186.  There  was  ii< 
roll,  as  returned  by  the  ABseBBor,  by 
mined,  what  value  the  Assessor  p 
testimony  of  the  Assessor,  introdu< 
what  he  intended  to  represent  b; 
inadmissible.  This  was  so  held  in  tl 
and  we  know  of  no  Act  since  pass 
mony.  The  curative  Act  of  April 
p.  796),  is  precisely  like  the  Act  i 
V.  San  Francisco  Savings  Union  (1 
Act  of  April  2d,  1866  (Laws  18 
eifective  than  the  others.  Either 
Coiu^y  Auditor,  with  the  advice  j 
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Attoraey  and  the  President  of  th^  Board  of  SuperTisora, 
undertook  to  oortect  the  assestsnieiit  loll^  hy  supplying  the 
dollar  jQEiarks,  and  other  omissions,  in  pursuance  of  the  Act 
of  December  23d,  1866.     (JL.aws  1865H8,  p.  5.)    But  this  Act 
is  not  broad  enou^  to  enable  those  ofBcers  to  supply  the  de- 
fects and  make  a  valulBtion  appear,  where  none  appeared  be- 
fore.   The  Act  only  purports  to  authorize  these  officers  to  cor- 
rect the  roll  and  supply  defects  in  cases,  "where  from  the  said 
assessment  roll,  duplicate,  or  other  oficial  docuineiit  and  pro- 
ceedings connected  therewith,  it  can  be  ascertained  what  was 
intended*'    The  duplicate  can  afford  no  aid,  as  we  pointed 
out  in  The  People  v.  San  Fraavcisco  Samtiffs  Union,  31  CaL 
137 ;  for  it  is  made  out  from  the  roll  returned  by  the  Assessor, 
after  his  duties  are  fully  completed,  and  rests  upon  the  valua- 
tion therein  made.     If  no  valuation  is  found  in  the  aasess- 
ment  roll,  none  can  be  assumed  in  the  duplicate.    We  know  of 
no  official  document  which  the  Assessor  is  authorised  by  the 
Btatute  to  return,  other  than  the  assessment  roll  itself.     At 
all  events,  no  other  official  document  was  introduced  in  evi- 
dence,  and  there  is  no  pretense  that  the  Auditor  corrected  by 
any  others.    Nor  does  the  Auditor  testify  that  there  was  any- 
thing which  enabled  him  to  determine  what  was  intended. 
The  most  he  can  say  is,  that  ^'  from  the  writing  on  the  assess* 
[nent  roll  I  supposed  that  was  what  was  intended ;  there  were 
ao  ^  $ '  marks  on  the  assessment  roll ;  they  were  ail  placed 
.here  under  the  advice  of  the  officers  above  named,"     It  is 
dear  that  there  was  nothing  in  the  roll  by  which  it  "  conld 
)e  ascertained  what  waa  intended,"  beyond   the  mere  sur- 
aises  of  the  parties.      The  assessment  roll  spoke  no  more 
ntelligibly  to  the  officers  named,  for  the  purpose  of  correct- 
Qg  the  roll,  than  it  would  to  the  Court,  had  it  been  presented 
a  evidence,  for  the  purpose  of  showing  that  a  valuation  had 
een  made.     And  we  so  indicated  in  the  case  before  cited, 
lb.,  136.)    The  truth  ia,  the  statute  in  question,  with  respect 
[)  the  point  under  consideration,  accomplished  nothing,  when 
onstrued  according  to  its  own  terms.     It  merely  leaves  the 
aatter,  where  it  was  before^  to  be  detennined  upon  the  face 
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from  what  appears,  the  officen,  axe  not 
^Ji'T^"*^*^*!,  thesis  none 
^  be  8o,  unless  the  Legialature  i, 

officers  named  to  xnaie  all„ati<m  , 

«^pres8ed  m  intdligible  tenas  by  tl 

latter  view  cannot  be  the  true  one,  for , 

Besides,  the  Assessor  is  the  prJpS 

perform  ^«  duty.     (1,.,  isl,  'p^ 

^»0     The  Legislature  cannot  make 

or  author«e  any  officer  other  than  the 

Legislature  may  prescribe  the  mode 

inent.     Defects  in  matters  of  mode 

under  legislative  control,  may  be  r( 

lepslation  of  a  curative  charalte.    \ 

not  be  or^naUy  made  by  the  Legis] 

titan  the  Assessor;  and  as  it  could  no 

by  other  officers  under  the  pwvisions 
difficulty  in  this  case,  is,  that  the  as* 
fnlS°  -S^"?  *°^  intelligible  valua, 
'^ligxbH  after  the  passage  of  the 
r?"!..  .  assessment  of  that  yea: 
Act  authorizing  the  Auditor,  eta  t< 
have  seen,  accomplishes  nothing  in  tl 
eideratiou  The  case  of  TJ^Peoj. 
800,  therefore,  has  no  application. 

ihe  proper  mode  of  lemedyinff 
question,  dearly,  is,  to  authorize%i 
the  assessment  himself,  in  the  presi 

toe  fand  so  as  to  express,  in  intellis 
which  he,  m  fact,  feed  upon  the 
aasessment  roll  to  be  authenticated  i 
«  by  the  certificate  of  the  ABeeaaor, 
n>  whose  presence  the  roU  is  thus  t> 
completing  .■  duly  before  imperf« 
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officers  named  in  the  Act  of  December  23d,  1865,  might.be 
authorized  to  supply  the  defect  in  .the  presence  and  upon  fhe 
testimony  of  the  Assessor,  showing  what  he  intended  by 
the  figures  used. 

The  judgment  is  reversed  and  a  new  trial  granted* 


J.  MAHXSTADT  v.  A.  BLAKO. 


JntTmvTCnoif  or  Dibtbic^  Cotrsr  —  BqutTABtJt  A.cnoir -^  Voluhtast  A^ 
'  >BiAANcm  ov  PAB^m.-^-FlAlntifffliied  defettd&at  in  JuBtlce^^  Coort  tc^ 
recover  eighty-flye  doUari  and  forty-one  cents  for  a  street  asseoment 
In  San  Franciico,  and  recoyered  a  personal  judgment  for  the  amount 
claimed.  Defendant  appealed  to  the  County  Court,  wherein  plaintiff 
filed  a  written  complaint- lA  the  oitiK)  fond  emi^Ioyed  In  aich  etfsea. 
except  the  prayer,  which  was  for  a  personal  Judgment  only.  To  this 
complaint  defendant  answered  by  a  general  traverse.  The  cause  was 
then  transferred  to  the  District  Court,  wherein  oii  the  trial  —  at  v^hich 
defendant  appeared  without  ohjectlon  of  any  kind  —  plaintiff  had  Judg- 
ment., t^y  which  It  was  adjudged  that  plaintiff  have  a  lien  on  the  lot  of 
defendant  to  secure  the  amount  found  to  be  due,  and  ordering  a  sale 
of  the  lot  hi  satisfaction  of  the  debt;  but  there  was  no  pergonal  judg- 
ment. In  the  record  brought  up  by  defendant  on  an  appeM  from  tk« 
Judgment  alone,  t|iere  Is  an  amended  complaint  entitled  in  the  District 
Court  which  contains  a  prayer  for  Judgment  as  rendered,  but  the  tran- 
script contains  no  eyldence  that  this  amended  complaint  was  ever  filed 
In  that  Coort,  or  any  Court,  or  that  any  answer  thereto  was  ever  filed, 
or  that  a  default  was  entered  fbr  want  of  an  answer.  In  this  Court 
no  motion  was  made  to  strike  out  this  amended  complaint  or  to  correct 
the  record.  Heldj  first,  that  defendant  is  estopped  from  denying  that 
said  amended  oomplaint  was  filed  in  the  District  Oaurt  —  that  the  pre- 
sumption is  It  was  filed,  but  throofh  some  Inadvertence  of  the  Clerk 
It  was  not  so  Indorsed,  or  that  the  indorsement  has  been  accidently 
omitted  from  the  transcript;  and  second,  that,  as  the  relief  demanded 
in  the  amended  complaint  and  awarded  by  the  Judgment  was  equitable 
in  character,  and  as  the  defendant  yoluntariiy  appeared  and  went  to 
trial  in  the  District  Court,  without  objection  either  to  its  Jurisdiction 
or  to  said  amended  complaint,  the  Court  acquired  lawful  jurisdiction  to 
render  said  Judgment. 

Appeai.  from  the  District  Court,  Fifteenth  Judicial  Dit* 
trict,  City  and  County  of  San  Francisco. 
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I.  N,  TTiome,  for  Appellant 

The  District  Court  acquired  no  jurisdiction  of  i 
Neither  the  Justice's  Court  nor  the  County  Court.  ^ 
diction  of  the  action,  and  therefore  the  County  Coi 
authority  to  transfer  the  cause  to  the  District  Comt 
▼•  Mier,  24  Cal.  66 ;  Creighton  v.  Manson,  27  Ci 

The  amended  complaiut  was  never  filed,  and  i^ 
in  the  record,  and  the  original  complaint,  which 
considered^  contained  no  cause  of  action  of  wh\e\ 
Court  could  take  jurisdiction.  (fieU  y.  Crip 
827.) 

[No  brief  on  file  for  respondent^ 

By  the  Court,  Cbocxxtt,  J,: 

The  plaintifP  commenced  this  action  m  a 
to  recover  eighty-six  dollars  and  forty-one 
be  due  on  a  street  assessment  for  repairm 
Jackson  and  East  streets,  in  San  Eranciscc 
written  pleadings  in  the  Justice's  Court-,  i 
inference  can  be  drawn  from  the  entries 
was  a  personal  action  against  the  def  enda 
of  money.  A  personal  judgment  was  re,xx.i. 
against  the  defendant  for  the  amount  d 
judgment  the  defendant  appealed  to 
TMiilst  the  cause  was  pending  in  tliat 
filed  a  written  complaint  in  the  form 
such  cases,  except  that  it  contained  on\ 
sonal  judgment  against  the  defendant, 
enforce  a  lien  on  the  lot  of  the  def enc 
filed  by  the  defendant,  denying  gener 
the  complaint,  and  also  averring  that  tl 
crossing  as  that  described  in  the  coxnj 

At  this  stage  of  the  proceedings  the 
the  case  to  be'transf^red  to  the  I>istr: 
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tlie  reason,  doubtless^  tliat  it  was  aupposed  to  iBvolve  the 
l^ali^  of  an  assessment. 

In  the  record  brought  up  by  the  defendant  (who  is  the 
appellant)  there  is  an  amended  complaint,  entitled  "  in  the 
District  Court,"  but  the  transcript  contains  no  evidence  that 
it  was  ever  filed  in  that  Court.  There  is  no  memorandum 
or  indorsement  of  the  Clerk,  nor  any  stipulation  of  eounsel 
showing  that  it  was  filed  in  the  cause;  nor  does  the  record 
show  than  an  answer  was  filed  to  this  particular  amended 
complaint,  or  that  a  default  was  entered  for  want  of  an 
answer.  In  this  amended  complaint  the  plaintiff  praya  for  a 
judgment,  and  that  the  aame  be  adjudged  to  be  a  lien  on  the 
defendant's  lot. 

On  the  trial  in  the  District  Court  there  was  a  finding  and 
judgment  for  the  plaintiff,  by  which  it  was  adjudged  that  the 
plaintiff  have  a  lien  on  the  lot  to  secure  the  amount  found 
to  he  due,  and  ordering  a  sale  of  the  lot  in  satisfaction  of 
the  debt.  But  there  was  no  personal  judgment  against  the 
defendant,  nor  any  motion  for  new  trial,  and  the  defendant 
appeals  on  the  judgment  roIL 

yTifl  first  point  is  that  the  amended  complaint  entitled  hi 
the  District  Court  was  never  filed  in  that  Court,  and  is 
improperly  in  the  record.  But  he  brings  it  here  as  a  part  of 
his  record,  and  as  one  of  the  papers  on  file  in  the  canse; 
Qor  has  he  moved  to  strike  it  out,  or  in  any  manner  to  correct 
the  record.  We  think  he  is  estopped  to  deny  that  it  v,-m 
iulj  filed;  and  the  presumption  is,  either  that  the  Clerk  has 
nadvertently  omitted  to  indorse  it  as  filed,  or  that  the 
ndorsement  has  accidentally  been  omitted  from  the 
ranscript. 

Ifor  is  it' for  the  defendant  to  complain  that  he  failed  to 
ile  an  answer,  as  it  was  his  duty  to  do.  There  is  no  evidence 
hat  he  objected  at  the  trial  that  no  issne  had  been  formed 
fix  this  complaint;  and  our  inference  is  that  the  answer 
rhich  was  already  in,  to  the  first  complaint,  ^^aa  deemed  to 
^  a  snfiScient  answer  to  the  second  complaint,  and  was  so 
reated  by  the  Court  and  parties  on  the  trial. 

There   is  nothing  in  the  point  that  the  District  Court 
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acquired  no  jttriadictioii.  When  the 
ment  to  enforce  a  lien  for  taxes  or 
proceeding  brfng  in  the  nature  of  a  bi 
Court  is  the  proper  forum  to  enforce 
the  amount  claimed.    (People  v.  Mi 

It  is  immaterial  whether  or  not  tl 
from  the  County  Court,  as  the  case  t] 
Court,  gave  the  latter  Court  any  juri 
complaint  filed  in  the  IKslrrict  Conr 
bill  in  equity,  of  which  that  Court  hi 
and  the  defendant  having  appeared 
trial  without  objection,  haa  submitt 
diction  of  the  Court,  and  cannot  m 
on  that  point 

From  the  findings,  It  appears  thai 
street  were  and  are  streets  in  the  C 
on  this  appeal  the  findings  are  cone 

Judgment  affirmed. 


JOHN  K  KEEEAN  v.  JC 

TlTLB    to    LaKD  —  ADVKBCFK    PatSNTS     VBOM 

Wliew,  Id  an  Mtlon  of  ejectment,  plain 

the  State  of  California,  dated  January  i 

flowed  landi,  acquired  nnder  the  Act  o 

■ame  to  the  State,  and  the  defendant 

patent  from  the  United  States,  dated  i 

that  both  patents  were  properly  adml 

the  isine  of  title,  as  beln^  necessary 

proofe  of  the  parties,  bnt  that   the  <j 

Teyed  the  title,  depended  on  the  furth 

were  swamp  and  overflowed,  within  the 

second,    that   this   question    was    prop 

recitals  of  either  patent  or   the   recor 

States  Land  Ofllce,  bat  apoii   parol    p; 

the  landa     (JCtferoA  ▼.  OrUfUh,  27  Cal 

T.  Allen,  88  Cal.  642,  affirmed.) 

▲CT  OP  July  23d,   1866,   -to   quzbt    I^tI 

confirmation  df  titles,  provided    for    1 

Congress,   "to  quiet  land  titles    In    O 

does  not  extend  to  lands  as  to  which  i 

or  other  right  had  been  ac<ltilred    at 

Act  by  any  settler  under  the    laws   o 
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not  laid   Rectlon    li  ftppUeable    to  tlUci  to  inj   iwamp   mjid  OTcrilowed 
lADdi,  Is  not  <lprlded. 

■XCKmONS     MI  -iT    UB    TASVK     tN     COOBT     B*LOW,— The    Court      will     not    COQ- 

»id«r.  on  appeal.  raUA^  tp  wblcJi  no  excuptloa  w**  taken   in   the  Cbun 
twiow. 

Appeal  from  the  District  Court,  Pifth  Judicial  District, 
San  Joaquin  Coimty. 

The  facts  concrerning  this  action  are  stated  in  the  report? 
of  this  case  in  27  CaL  8T,,  and  31  OslL  461.  The  principal 
issue  of  fact  at  the  trial  was  as  to  the  character  of  the  land 
in  contl-oversy  —  whether  awamp  and  overflowed,  or  dry  land. 
There  was  evidence  ^vee  on  behalf  of  defendant,  by  wit- 
nesses Weaman,  Lewis,  and  Thornton,  as  to  the  rjiialities  of 
adjacent  lands,  more  or  less  dissimilar  to  the  land  in  dis- 
pute to  %vhich  plaintiff  objected  as  irrelevant,  hut,  so  far*as 
the  record  shows,  did  not  except  to  the  ruling  admitting  it. 

The  charge  of  the  Court  to  the  jury  was  as  follows; 

**  By  the  words  '  fit  for  cultivation/  you  will  understand 
that  oondition  of  the  soil,  in  its  natural  condition,  as  wili 
enable  a  farmer  bringing  to  business  a  reasonable  amount  of 
skill,  to  raise  regularly  and  annually  by  tillage,  grain  or  other 
staple  crops.  Staple  productions  are  such  productions  of  the 
fioil  as  have  an  established  and  defined  character  in  the  com- 
merce of  the  coiinf ry,  and  among  tliem  may  be  reckoned 
wheat,  rye,  oats,  buckwheat,  beans,  corn,  barley,  potatoes, 
etc. 

"  If  from  the  evidence  yon  shall  find  that  on  the  28th  day 
of  September,  1850,  the  natural  and  surroundiog  character  of 
the  land  was  such  that  regularly  and  anntially  one  or  mon- 
of  such  staple  productions  could  have  been  successfully  cul- 
tivated and  prod\iced,  then  such  land  was  not,  by  reason  of 
being  periodically  ovei-flowed,  rendered  thereby  unfit  for  cul- 
tivation ;  but  if  J  on  tlie  other  hand,  such  periodical  overflows 
would  prevent  such  successful  cultivation  of  the  land  in 
question,  then  the  land  must  he  re*X'trded  as  embracf^d  within 
the    Act   mentioned,    and    must   he   counted  as  land  unfit 
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for  cultivation,  unless  it  be 
whole  or  in  part,  by  artificial 

The  plaintiff  then  and  th^ 
this  charge. 

The  defendant  had  a  verdj 
moved  for  a  new  trial,  on  i 
occurring  at  the  trial,  and  thi 
evidence  was  insufficient  to 
however,  the  evidence  was  j 
the  motion,  and  plaintiff  api 
the  order  denying  said  motic^ 

The  other  facts  are  stated  \ 


John  B.  HaU,  for  Appellal 

The  plaintiff  sues  to  recov 
quarter  of  Section  Seventeen, 
Seven  east,  containing  one  h 
near  the  junction  of  the  San  J 
and  bordering  the  latter  stres 
plaintiff  claims  title  under  a  ] 
State,  of  the  entire  quarter  sect 
for  so  much  swamp  and  over 

The  defendant  entered  upon 
and  he  alleges  title  thereto  unc 
the  United  States,  dated  Sep 

The  sale  by  the  State  was  n 
lature,  passed  April  28th,  185 
for  the  sale  of  the  swamp  and 
this  State ;"  and  the  sale  by  the 
an  Act  of  Cbngress  entitled  * 
visions  for  the  sale  of  the  publi 
1820.     (Lester^s  Land  Laws, 

The  patent  from  the  United 
have  been  excluded.  The  pai 
from  the  United  States  and  p 
provisions  of  the  act  of  Cong 
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ectablitfhet  na  fact  oilier  than  the  isale  and  opuveyance  on  the 
10th  day  of  September,  1866,  to  the  respondent  Qri£Sth. 
There  waa  no  eridenee  dehors  Ihe  patent^  either  when  it  was 
offered  or  at  any  other  stage  of  the  trial,  showing  any  incipi- 
ent right  or  equity  which  Griffith  had  acquired  prior  to  the 
patent,  and  to  which  the  latter  had  relation. 

When  the  offer  of  this  patent  was  made  the  plaintiff's 
patent  from  the  State,  of  date  January  ISA,  1856,  was  in 
evidence,  whereby  the  plaintiff  was  brought  in  privity  of 
title  with  the  defendant's  grantor  —  the  United  States ;  for 
the  grant  by  Congress  to  the  State,  of  September  28th,  1850, 
of  the  ^'  swamp  lands,^  is  recited  in  the  patent  on  which  the 
plaintiff  stands. 

There  is  no  presumption  that  the  purchaser  from  tl^ 
United  States  received  the  patent  in  consummation  of  either 
a  right  of  pre-emptian  or  of  homestead,  antedating  the 
patent;  nor  is  such  presumption  admissible  in  the  face  of 
existing  congressional  provisions  for  the  sale  of  public  lands 
by  jfrivate  entry. 

The  defendant's  patent  falls  within  the  rule  which  permits 
an  impeachm^it  of  it  at  law,  and  it  should  have  been  ex- 
cluded. (DoU  v.  Meador,  16  CaL  324;  Patterson  v.  Winn, 
cited  in  that  case.) 

Again:, The  appellant  contends  that  on  September  10th, 
1866,  when  the  defendant  bought,  the  title  had  been  con- 
firmed to  the  State  by  several  provisions  of  the  Act  of  Con- 
gress of  July  2dd,  1866,  to  ''  quiet  land  titles  in  California." 

O.  W.  Tyler,  for  Respondent. 

The  patent  was  properly  admitted,  to  show  that  defendant 
was  not  a  naked  trespasser,  but  was  in  privity  with  the 
TTnited  States,  and  entitled  to  attack  the  patent  of  plaintiff. 
(DoU  V.  Meador,  16  Cal.  295.) 

The  patent  of  the  United  States  conveyed  the  l^al  title  of 
the  land  to  defendant  unless  the  land  was  swamp  or  over- 
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flowed,  and  thns  paaeed  to  thoii 
gre&sional  grant  | 

PlamtifE  is  not  in  a  amditionj 
patent  of  defendant^  unless  the  ]^ 
the  Act  of  Confess.  i 

The  Act  of  Congress  of  Jvlji 
after  the  oommenoement  of  thia, 
pendant's  rights*  { 


By  the  Opnrt»  Sawtxb,  0.  J.^ 

'I 
This  ease  has  been  here  twioi) 
reported  in  27  CaL  87,  and  31  C 
tions  not  determined  on  the  f orK 
disposed  of  in  the  similar  case  o 
542,  and  it  is  imneoessary  to  di« 
The  patent  from  the  United  S 
properly  admitted.  The  United 
source  of  title  in  both  parties.  ^ 
defendant  acquired  the  title,  d 
whether  the  lands  were  swamp 
meaning  of  the  Act  of  Congress 
whether  the  plaintiff  acquired  tl 
subsequent  Acts  referred  to  by  hi 
AUen  disposes  of  the  points  ma( 
and  1857. 

Conceding  the  first  section  of 
^  to  quiet  land  titles  in  Calif  omi 
claimed  under  grants  from  the 
flowed,  the  confirmation  provid< 
^' lands  as  to  which  an  adverse 
other  right  has,  at  the  date  of  th 
acquired  by  any  settler  under  the 
It  does  not  appear  in  the  staten 
defendant  did,  or  did  not,  before 
his  patent,  in  connection  with  it, 
that  he  had  acquired  a  ^'pre-en 
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rigEt'^  before  the   passage  of  the  Act,   which  the  patent 
perfected  into  a  title.    The  patent  was  one  step  in  the  defend- 
ant's proof,  and,  as  sneh,  admissible.    There  was  no  obj^tion 
to  it  on  the  specific  ground  that  he  had  not  made  any  prelim- 
inary proof.     (Kiler  v.  Eimbal,  10  CaL  267;  le  Cal.  248; 
People  V.  Batward,  27  OaL  474.)    Nor  does  there  appear  to 
have  been  ai^  subsejiiaent  objection  that  the  proof  had  not 
been  supplieid*    It  was  not  one  of  the  grounda  of  motion  for 
new  trial  that  the  evidence  was  insufficiexit  in  this  respect  to 
sustain  the  verdict,  and  for  this  reason   the  stateuient  very 
properly  ondts  t^ehow^  wheither  the  defendant  introduced  any 
Evidence  on  the  point  or  not    If  the  appellant  relied  upon 
any  such  want  of  evidence  on  the  part  of  defendant  to  sustain 
his  veordict,  or  to  connect  a  right  acquired  under  the  laws  of 
the  United  States  prior  to  the  passage  of  the  Act  of  1866, 
with  the  patent  subsequently  issued,  he  should  hare  made 
this  defect  in  the  evidence  appear  in  his  statement,  and  have 
specified  it  as  one  of  the  grounds  of  his  motion.    The  state- 
ment  very  properly  only  purports  to  contain  the  evidence  to 
illustrate   the  grounds  for  new  trial  specified.     We  must 
decide  the  case  as  it  appears  in  the  record ,  rather  than  aa 
stated  in  the  briefs;  and  upon  the  record  it  does  not  appear, 
that  the  defendant  failed  to  show  a  right  acquired  under  the 
laws  of  the  United  States  prior  to  the  passage  of  the  Act  in 
question.     We  cannot  presume  error;  it  must  be  affirma- 
tively shown* 

The  real  contest -would  seem  to  have  been  as  to  whether 
the  land  was  swamp  or  overflowed,  within  the  meaning  of 
the  Act  of  1850.  Upon  this  point  there  was  such  a  substan- 
tial conflict  in  the  testimony  as  to  bring  it  within  the  nile  so 
often  announced  upon  the  subject,  and  we  cannot  disturb  the 
verdict  on  the  weight  of  the  evidence.  '^ 

The  record  does  not  disclose  any  exception  taken  to  the 
ruling .  of.  the  Courts  admitting  the  testimony  of  Weam&n^ 
Jj&wia  and  Thornton.      (McCartney  v.  Fit^  Henry,  10  Cal. 
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points  decided. 

185,  186;  Tvmer  v.  Tuolumne  Water  Company,  25  C 
404:.)     The  instruetipn  complained  of  is  sabstantially 
same  as  Hiat  held  to  be  proper  in  Keeran  v.  AUen, 
The  judgment  must  be  affirmed^  and  it  is  so  orderoi 


JOHN  J.  PLEASANTS,  and  MART  E.  PLEASAXl 
His  Wife  v.  THE  NORTH  BEACH  AND  MISSIC 
RAILROAD  COMPANY, 


lfBA.BUU    aw    lUlCAOM    VOB    aBFUtlira    «0    BBUMfg    RWmraBB    <W    fill] 

Cas. —  Plaintiff,  ICary  B.  Pieasanti,  who  Is  a  psrsoii  of  eolor,  be 
desirous  to  take  passage  on  defendant's  street  railroad  ear  lo  E 
Francisco,  hailed  the  Condnctor,  requesting  him  to  take  her  on  boi 
which  be  failed  to  do.  The  Oondactor  stated  tmmedlatelj  iftcr. 
reply  to  a  request  of  a  passenger  to  take  plaintiff  op,  as  rcqaest 
that  "  We  don't  take  colored  people  In  the  cars."  There  was  at  tbe  tl 
ample  room  In  the  car  to  accommodate  plaintiff,  who  was  readj  < 
willing  to  pay  the  fare.  There  was  no  proof  of  anj  special  dtoa 
Plaintiffs  had  a  rerdict  and  Judgment  for  flye  hundred  doUan.  He 
first,  that  there  was  no  evidence  of  malice,  ill  will  or  wanton  condi 
toward  plaintiff  on  the  part  of  defendant,  and  that  It  was  not  a  ei 
for  exemplary  damages;  second,  that  the  verdict  was  ezeesslTe;  t 
third,  that  upon  the  facts  stated  plaintiffs  were  entitled  to  nomli 
damages  even  in  the  absence  of  proof  of  any  actual  damage. 
IDIM. —  iNSTBUcnoNS. —  The  Court  Improperly  refused  the  following  1 
structlon,  to  wit :  **  If  the  defendant,  hy  Its  Conductor,  refused  to  recei 
the  female  plaintiff  on  Its  ear,  such  refusal  was  merely  a  viotatios 
daty  on  the  part  of  the  company,  and  does  not  entitle  plalntUT  to  em 
plary  damages  —  that  they  are  only  entitled  to  nominal  damaga, 
the  actual  damage  th^  sustained.'* 

Appxal  from  the  District  Court,  Twelfth  JudkialDistric 
City  and  County  of  San  Eranciaco. 

The  defendant  is  a  corporation.  The  fourth  instractio 
aaked  by  the  defendant  to  be  given  to  the  juiy  was  refuse 
by  the  Court  on  the  ground  "  that  there  waa  no  proof  befoi 
the  Court  of  defendant's  rule  on  that  subject" 

^^  The  other  facts  are  stated  in  the  opinion  of  tbe  Oomi 

/.  O.  MeCvOough,  for  AppeUant 
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The  appeUant  is  liable  for  the  damages  gustainedj  and  if 
none  be  proved,  then  for  nominal  damages  only,  in  euch  a  case 
as  this.    The  verdict  was  clearly  excessive.     {Bukman  y,  S.  & 
B.  Co.,  3  Paige,  75 ;  Berwkoit  v.  Duiton,  10  N.  H,  483,  486.) 
The  Court  erred   in  refusing  appellant's  fifth  instruction. 
(Yanderslice  v.  Newton,  4  N.  Y.  132-34;  Laraway  v-  Per- 
kins, 10  K  T.  373-74;   Bedell  v.  PoweU,  13  Barb.  187; 
Briggs  v.  Vanderhilt,!^  Barb.  222;  Street  v.  Coffin,  28  CaL 
65;  Churchill  v.  Watson,  5  Day,  140;  Bracejirdle  v.  Orford, 
2  M.  &  S.  77 ;  2  Greenleaf  Ev.  Sec  272 ;  Merest  v,  Harvey, 
6  Taunt.  442 ;  Levitzhy  v.  Canning,  33  Cal.  299.)     Punitive 
damages  cannot  be  recovered  of  appellant  for  the  malicious 
acts  of  its  servants.      (Wardrobe  v.  The  California  Stage 
Company,  7  Cal    118;  McManus  v.  Crickett,  1  East,  Am. 
Ed.,  107;  Croft  v.  Allison,  4  Barn.  &  Aid.  592;  Wright  y. 
Wilcox,  19  Wend.  348;  VanderbiM  v.  Richmmid  Turn-pike 
Co.,  2  Coms.  470 ;  Story  on  Agency,  Sec  456 ;  Ang.  on  Can, 
Sec  604;  Church  v.  Mansfield,  20  Conn.  284 ;  Hagan  v.  Prov- 
idence and  Worcester  Railway,  3  E.  I.  88 ;  Mil  and  Mi^s.  B. 
R.  Co.  V.  Finney,  10  Wis.  388 ;  Weed  v.  Pa/n.  R.  R.  Co.  17  K. 
Y.  S62;  Souihwick  v.  Estes,  7  Cush.  386;  P.  R.  fi.  Co.  v. 
Z?er6y,  14  How.  U.  S.  486 ;  WeUs  v.  i^.  F.  Cen.  R.  Co.  24  N. 
Y.  183-84;  Maynard  v.  F.  /tw.  Co.,  ante.)     The  damages 
-were  excessive.     {Ernst  v.  Hudson  River  R-  Co.  24  How-  Pr. 
105,  106;  TarJi??/  v.  C7.  P.  R.  B.  Co.,  post.) 

George  W.  Tyler,  for  Bespondents. 

The  damages  are  not  excessive.  {Sharp  ▼-  Brice,  2  W.  BL 
942 ;  Berry  v.  Vreeland,  1  N.  J-  188 ;  lAnsley  ^'  Bushnell,  15 
Conn-  225 ;  Noyesv.  Ward,  19  Id.  260;  17  Ala.  832 ;  2  Story, 
661;  5  Mason,  497 ;  -4  A  fifAon  v.  Qnan  Wan,  S  CaL  216.)  It 
will  cost  plaintiff  more  than  the  amount  to  enforce  her  legal 
right  to  ride  in  the  cars.  Let  this  Court  once  hold  that  all  a 
negro  can  recover  is  nominal  damages  for  being  refused  per- 
missiooi  to  ride  in  the  ears,  on  account  of  his  color,  and  that 
^IggB  of  persons  can  never  eojoy  the  privilege  in  San  Fran- 
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Cisco.  The  party  can  prove  no  special  damage,  and  he  i 
by  a  Court  of  justice  that,  although  it  ie  conceded  he  I 
right  to  ride  on  the  care,  and  that  he  has  willfully  and 
posely  been  deprived  of  the  exercise  of  his  l^al  right,  j 
has  practically  no  remedy.  The  company,  with  its  pai 
torney,  could  and  would  litigate  till  doomsday,  if  such 
declared  to  be  the  law. 

This  reasoning  will  not  do.  (8  Greenleaf  Ev.  Sec. 
Carr  v.  8nellingj  15  Pick  321 ;  Siockley  v.  Hamedge,  8  ( 
11.)  The  plaintiff  was  willfully  and  purposely  deprive 
defendant  of  the  exercise  of  a  plain  legal  right,  under  cir 
stances  showing  an  intent  to  insult  the  plaintiff,  and  the 
presumes  it  to  have  been  malicious.  (3  Greenleaf  Ev., 
453.)  In  cases  of  this  kind,  the  amount  of  the  oompensf 
is  properly  left  to  the  jury.  {HucTcle  v.  Money,  2  Wi 
205 ;  Sharf  v.  Brice,  2  W.  Bl.  942 ;  WiUiams  v.  Currie, 
B.  841 ;  Cook  v.  EiU,  32  Sandf.  331 ;  Woodruff  v.  Rid 
eon,  20  Conn.  238.)  It  was  not  necessary  to  all^  that 
refusal  to  receive  was  malicious. 

Plaintiff  alleged  the  "  facts  constituting  her  cause  oi 
tion  "  in  ordinary  and  concise  language.  K  the  Condu 
saw  plaintiff  hail  the  car  and  heard  her  request  to  be  tj 
on  board,  and  there  was  room  in  the  car  for  her  to  be  sea 
and  he  refusei  and  neglected  to  stop  the  car,  the  law 
imply  that  the  act  was  done  maliciously.  (15  Pick.  3 
see,  also,  Coppin  v.  Braithwaite,  8  Jur.  875,  where  the  1 
rule  in  a  case  of  this  kind  was  laid  down  by  the  Court) 

We  did  not  claim  punitory  damages  in  this  case,  nor 
we  contend  that  they  could  be  allowed;  but  we  do  cIj 
strictly  compensatory  damages,  and  we  contend  that  the  j 
had  a  right  to  take  into  consideration  the  iosalt  oSe 
plaintiff,  and  award  what  they  thought  proper  for  the  inji 
to  her  feelings.  Circumstances  may  be  shown  that  a^a^ 
or  mitigate  the  injury,  and  the  pcoof  showed  an  aggrava 
insult  (2  Para,  on  Oon.  443 ;  8  Am.  Jurist,  28t;  Sedg. 
Damages^  39;  Coppin  v.  BrailhwaU&,  8  Jur.  876.) 
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Qplolon  «f  th«  Court -^Ceockett,  J. 


By  the  Court,  Cbockbtt,  J.: 


»rr.   e.'Uun 


The  facts  of  this  case  are  that  the  female  plaintiff,  (wlio  is 
e  woman  of  color,)  being  desirous  to  take  passage  on  one  of 
the  street  cars  of  defendant,  hailed  the  Conductor  and  re 
quested  him  to  take  her  on  board;  that  he  disregarded  her 
signal  and  failed  to  stop,  and  by  ireason  of  his  declining  to 
stop  she  was  unable  to  get  upon  the  car.  It  wa^  also  proved, 
Tinder  objections  from  the  defendant,  ttat  the  Conductor 
on  being  ui^ed  by  a  lady  passenger  already  in  the  car  to 
stop  the  car  for  the  plaintiff,  replied:  "We  don't  take 
colored  people  in  the  cars;"  and  it  was  further  proved  that 
there  was  ample  room  for  the  plaintiflF,  and  that  she  was 
provided  with  the  usual  passage  tickets,  and  was  ready  and 
-willing  to  pay  the  fare.  There  was  no  proof  of  any  special 
damage ;  and  the  jury  having  retired^  without  any  charge 
from  the  Court,  returned  a  verdict  for  the  plaintiff  for  five 
hundred  dollars. 

The    defendant  asked  the  Court  to  charg©  the  jury    in 
frabstance: 

Pirst  —  That  unless  the  plaintiff  had  suffered  special  dam- 
age the  jury  oould  o^y  find  nominal  damages ;  secomi  —  thiat 
unlees  it  appeared  that  tbp  plai^tiff  had  suffered  damage, 
the  defendaant  was  en^^itled  to  a  verdict;  third — ^tbat  if  the 
defendant,  by  its  Conductor,  refused  to  receive  the  female 
plaintifiF  on  its  oar,  such  a  refusal  was  ttu?rely  a  violation  of 
duty  on  the  part  of  the  company,  ^^iid  does  not  entitle  the 
plaintiff  to  exemplary  damages;,  that  thtv  are  entitled  to 
nominal  dan^ages,  o:^  the  aotu^  damages  they  sustained; 
fourth  —  that  the  Conductor  was  not  bound  to  stop  his  car 
at  other  than  the  iisuid  peaces  of  crossing,  uor  unless  he  aaw 
the  persoi^  who  desired  to  get  oi^  board;  fifth  —  that  the 
plaintiff  was  not  entitled  to  ewemplary  damages  unless  it 
•^HB  alleged  in  th^  Qomplaint  and  proved  that  the  defendant 
geted  with  actual  na,aU<je  and  ill  will  towards  the  plaintiff 
personally ;  that  thj^r^  is  po  such  allegation,  and  that  thcre- 
iare  the  jury  will  exolude  from  their  finding  any  considora- 
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tion  of  malice  on  the  part  of.  the  defendant  which  mi, 

otherwise  enhance  the  verdict     The  CJourt  refused  to  g 

each  and  all  of  these  chargee,  and  the  defendant  except 

The  defendant  moved  for  a  new  trial,  and,  amongst  at] 

grounds,   assigned:  first — excessive   damages  appearing 

have  been  given  under  the  influence  of  passion  or  prejudii 

second  —  insufficiency  of  the  evidence  to  justify  the  verdi 

and  that  it  is  against  law  in  this,  that  there  was  no  evidei 

of  ill  will,  malice  or  oppression  on  the  part  of  the  defenda 

towards  the  plaintiff ;  that  there  was  no  evidence  of  spec 

damage;  third  —  errors  in  law  occurring  at  the  trial,  inth 

.to-wit:  in  refusing  to  charge  the  jury  as  requested  by  i 

defendant      We  deem  it  unnecessary   to  notice  the  oth 

specifications  in  the  statement 

The  motion  for  a  new  trial  was  denied,  and  the  defenda 
appeals. 

In  Turner  v.  North  Beach  a/nd  Mission  Railroad  Car 
pany,  (post,  694,)  — decided  at  the  present  term,  we  ha^ 
passed  upon  the  diief  points  involved  in  this  appeal 

The  damages  were  excessive.  iThere  was  no  proof  c 
special  damage,  nor  of  any  malice,  or  ill  will,  or  wanton  c 
violent  conduct  on  the  part  of  the  defendant,  and  it  was  not 
case  for  exemplary  damages.  The  use  of  the  word  **  special 
in  the  first  instruction  is  not  strictly  accurate^  and  is  then 
fore  objectionable,  but  we  think  the  third  instrnction  astei 
ought  to  have  been  given.  The  second  and  fourth  were  pre 
perly  refused.  The  second  affirms  that  it  was  inctimbent  oi 
the  plaintiffs  to  prove  some  actual  damage  to  oititle  them  t< 
a  verdict  even  for  nominal  damages.  But  if  the  plaintiff  wa^ 
wrongfully  excluded  from  the  car,  this  violation  of  her  rigbt: 
entitles  her  to  nominal  damages.  The  law,  in  the  abeenc' 
of  proof  of  actual  damage,  will  presume  it^  where  the  rights 
of  the  plaintiff  have  been  violated.  The  fourth  instruction 
was  properly  refused  on  the  ground  assigned  by  the  Dis- 
trict Court  It  is  unnecessary  in  lids  case  for  us  to  decide 
the  point  raised  in  the  fifth  instruction,  to  wit:  whether  or 
A,  not  it  is  necessary  to  aver  in  the  complaint  malice  and  ill  ^^i" 
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on  tbe  part  of  the  defendant  towflrds  the  plaintiff  in  order  to 
entitle  the  plaintiff  to  give  evidence  of  ench  malice  or  iH 
mil      There  being  no  such  proof  in  this  eaBe^  the  Court 
might  well  have  denied  this  in &t ruction  as  irrelevant 
Judgment  rerversed  and  cause  remanded  for  new  trial. 


THE  PEOPLE  OP  THE  STATE  OF  CALIFORNIA  v. 
SANTIAGO  ROBLES, 


iHDiCTiiKNT  ^- Valoi  of  Stolkk  Pbopbbtt.— An  iDdktment  charsr^  de- 
fendftot  wltb  the  larceny  of  two  bund  red  tnd  fitly  she-ep.  <if  the  yalue 
of  aae  thouBand  dollars:  held,  that  a  dtrourrer  to  tbe  Indictment  for 
InauOicieacy,  on  tbe  ground  that  tbe  vAlue  of  eaeli  theep  atKnild  b« 
tpparately  Rtatfd,   wa«  prop<^rlj  overniled, 

BrtunNCE  OF  MoBJQ  THAV  ONE  OrrKSBig  —  Rblct-anct. —  On  the  trlnl  W. 
testlfled,  under  the  objections  of  tbe  defendnnt,  on  the  grounds  of 
Irrelcv&Qcy,  and  as  tending  to  prove  olfenies  other  than  that  charged. 
to  the  larceny  of  a  bond  of  his  own  ahoep,  which  before  had  been  and 
at  the  time  were  herded  together  with  the  sheep  nlleged  to  haye  been 
stolen  from  E.,  the  prosecutor,  tiiid  after  the  larceny  wer«  fotmd  hj 
W.  still  together,  In  the  possession  of  tbe  aamt  parties :  held,  that  the 
testimony  was  p roper tj  admitted,  as  tending  to  establish  the  Isreenj  of 
tbe  sheep  of  R* 

Apurssioxs  OF  th«  Dibtuct  Attorkvt  as  BiriDBNCE, —  Where,  during 
the  progress  of  the  trJoi.  the  District  Attorney  admitted  before  the 
Court  and  jarj,  that  B.,  a  material  tvltnets  for  tbe  PeopJ«,  wu  theo 
tinder  Indictment  for  receiving  atoleii  property,  knowing  It  to  be  aucb. 
which  was  the  aame  property »  In  part,  for  the  larceBy  of  which  de- 
fendant  n-as  on  trial :  heid^  nnt,  that  the  admlsalon  was  binding  on 
tbe  People ;  aeci^Dd,  that  it  w«i  material,  aa  affecting  the  credibility  of 
B. ;  und  thfrd.  tliat  the  Court  erred  In  excluding  It,  by  tnstmctlon, 
frocD  the  consideration  otf  the  jorT* 

Appeal  from  the  County  Court  of  Calaveras  County. 

On  the  trial  Thomas  Wheeler,  a  witness  for  the  People, 
testified  to  the  larceny  of  a  large  number  of  his  own  sheep, 
<^^hich  before  had  been  herded  together  with  the  sheep 
alleged  to  have  been  atolen  from  Reynolds,  the  prosecutor, 
and  all  were  found  by  him.  Wheel er^  aft^r  the  larceny  of  his 
c^vn,  and  after  the  alleged  larceny  of  the  prosecutor's  ahoep, 
etill  together  in  the  possession  of  the  same  paxtie&     To  thia 
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evidence  the  defendant  objected,  on  the  ground  of  irrelevar 
and  as  tending  to  prove  an  offense  other  than  that  ehar^ 
in  the  indictment,  and  excepted  to  its  admission.  In  resp 
to  evidence,  the  Court  gave  to  the  jury  the  following  instr 
tions :  "  The  proof  that  Wheeler's  sheep  were  stolen,  and  tl 
his  sheep  and  Eeynolds'  were  herded  together,  and  that  t 
missing  sheep  of  both  were  fonnd  in  possession  of  the  saj 
parties,  is  not  conclusive  of  the  larceny  of  Reynolds'  sha 
but  i^  a  circumstance  which  toislj  be  taken  in  connection  wi 
other  evidence  to  establish  the  larceny  of  Reynolds'  sheep 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

E.  A.  Rogers,  for  Appellant 

The  demurrer  to  the  indictment  should  have  been  sr 
tained.  The  value  of  each  sheep  should  have  been  state 
(Whart.  Am.  Cr.  Law,  Sec.  354.) 

The  evidence  of  Wheels  was  improperly  admitted  H 
appellants  objections  to  it  should  have  been  sustained.  ( 
Euss.  on  Cr.  Law,  792;  Whart.  AnL  Cr,  Law,  Sec  647.) 

The  Court  erred  in  excluding,  by  instructions,  from  t! 
consideration  of  the  jury  the  admission  of  the  District  Atto 
ney  as  to  the  pending  indietment  against  witness  Bamon. 
was  B^ateriai  as  aflFectmg  his  credibility,  and  the  People  wei 
bound  by  the  admission  as  made. 

Jo  Hamilton,  Afiomey  Oeneral,  for  the  Peopla 

The  demurrer  was  properly  overruled.  {People  v.  ffre^ 
15  Cal.  513 ;  People  v.  BmitK  15  Oal.  408.) 

The  instruction  of  the  Court  aa  to  Ao  admission  of  th 
District  Attorney,  waa  oorreet;  t|p^  |«oof  was  matter  o 
record. 
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Opinion  of  the  Conrt  —  Siiwyerr  C.  J. 


Bj  the  Court,  Sawyee,  C.  J.: 

The  defendant  was  indicted  for  tlie  larceny  of  two  hun- 
dred and  fifty  sheep,  alleged  to  be  of  the  total  value  of  one 
thousand  dollars.  Defendant  demurred,  and  the  ground  of 
demurrer  relied  on  in  this  Court,  is,  that  the  indictment  ia 
insufficient,  because  the  value  of  each  sheep  is  not  alleged. 
Some  embarrassment  might  arise,  perhaps,  imder  an  indict- 
ment in  this  form,  if  the  proof  should  only  show  some  par- 
ticular article,  and  not  the  whole  of  the  property  described, 
to  have  been  stolen.  But  the  indictment  is  sufficient.  (2 
Bish.  Crim.  Pr.,  Sec.  677.) 

We  think  the  evidence  of  Wheeler  with  reference  to  his 
own  sheep  admissible  under  the  circumstances.  This  was 
not  evidence  of  a  distinct  felony,  committed  by  the  same 
parties  at  a  different  time.  Wheeler's  and  Reynolds'  sheep 
were  herded  together,  were  driven  off  together  by  the  sanjie 
parties,  and  sold  together  by  the  parties  driving  them  off. 
There  was  but  one  act.  If  Wheeler's  sheep  were  stolen, 
this  fact  afforded  some  ground  for  an  inference,  nothing  to 
the  contrary  appearing,  that  all,  taken  at  the  same  time,  ami 
under  the  same  conditions  and  circumstances,  were  stolen. 
The  evidence  being  admissible,  there  was  no  error  in  the 
instruction  based  upon  it. 

One  Ramon  was  examined  as  a  witness  for  the  prosecution, 
and  testified  that  defendant,  and  another,  drove  the  sheep  to 
the  rancho,  where  they  were  found,  and  sold  them  to  the 
party  in  possession  at  said  rancho.  On  cross  examination 
defendant  was  endeavoring  to  show  that  Ramon,  himself, 
had  been  indicted  for  the  same  larceny,  whereupon  the  Dis- 
trict Attorney  admitted  that  Ramon  was  indicted  for  receiv- 
ing the  stolen  property,  knowing  it  to  be  stolen,  and  the 
matter  was  not  pursued  farther. 

In  submitting  the  case  to  the  jury,  the  Court,  ftt  the  request 
of  the  People,  gave  the  following  instruction :  "  That  there 
is  no  proof  in  this  case,  that  the  witnesa,  Ramon,  has  been 
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indicted,  or  now  is  indicted  for  any  crime,  and  yon  wil 
consider  the  statement  of  counsel^  that  indictments  an 
pending  against  him  in  this  Court,  as  there  is  no  lucl 
denca** 

We  think  this  was  error.  The  party  himself,  on 
examination,  without  objection  by  the  People,  had  tee 
that  he  had  been  in  jail,  and  supposed  he  was  indicte 
the  same  offense,  and  the  District  Attorney  cut  the  n 
short  by  making  the  admission  before  referred  to. 
indictment  of  the  witnefss  was  an  admitted  fact  on  the 
of  the  prosecution.  The  District  Attorney  was  compete 
make  this  admission,  and  there  was  no  occasion  to  intn 
farther  proof.  It  was  important,  as  tending  to  sho^ 
position  of  the  witness  in  relation  to  the  matter,  and  as  2 
ing  his  credibility.  Yet  its  consideration  was  withd 
from  the  jury  by  the  instruction  given.  For  this  errc 
judgment  must  be  reversed  and  a  new  trial  had,  and  it 
ordered. 


EMMA  J.  TURNER  v.  THE  NORTH  BEACH 
MISSION  RAILROAD  COMPANY. 


I 


Damagvs  —  Actual  and  Puwitivb  —  Liabilitt  vok  or  Pinrcin 
AosNTw— Plaintiff  was  ejected  from  a  atreet  raUroad  ear  in  8u 
eiaco,  belonging  to  defendant,  a  corporation,  by  the  Condactor 
car,  at  tbe  honr  of  ten  o'clock  at  nigbt,  with  aome  Tlolence,  bat  re 
in  no  appreciable  damage  to  plaintiff  in  peraon  or  eiUte.  P 
brought  action  to  recover  damagea  therefor,  and  in  complaint  1 
that  defendant  ia  a  common  carrier  of  pasaengen;  that  inune 
after  plaintiff  entered  the  car,  defendant,  withoat  any  lawful  can 
with  great  force  and  violence,  and  at  a  place  other  than  the 
atopping  place  for  leaving  paaaengera,  ejected  plaintiff  from  the  c 
refused  to  traniport  her,  and  greatly  injured  her  in  her  peraon. 
was  no  express  avermebt  that  the  act  was  wantonly  or  mallcloosl; 
Dor  of  apeclal  damage.  On  the  trial  it  appeared  fii>m  plataiUri 
Bony  that  ahe  ia  a  person  of  color ;  that  Immediately  after  bebif 
as  aforesaid,  she  was,  on  her  application,  conveyed  on  another 
ftodant's  cars  to  her  place  of  destination.  There  was  no  proof  ( 
to  ahow  okallce  Or  .wfllfal  injnvy  on  the  part  of  the  defendant 
tbe  plaintiff,  nor.  if  such  conduct  was  exhibited  by  the  Condocto 
defendant  either  pTompted  or  waa  privy  to  it  in  advance,  or  appn 
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afterwardfl.  Plaintiff  had  a  rerdict  and  judgment  for  seycQ  bcadn^d  and 
fifty  dollara  damacea.  Held,  firit,  tliat  the  def«ndaitt  Im  liable,  as 
principal,  for  all  actual  damage  reaaltlng  to  plain  ttff  from  the  aeU 
complained  of,  which  were  done  by  defendant's  agent,  the  ah  id  Cooductor, 
aald  acta  being  within  the  gcope  of  hla  agency,  even  tf  the  Coaductor  bad 
been  expressly  forbidden  by  the  defendant  to  do  «ALd  seta;  aecoad. 
that  the  defendant  la  not  liable  for  the  Wlllfnl  or  malicious  acts  of  LCs 
agent,  the  Conductor,  done  without  Its  authority  lu  advance,  or  Its 
subsequent  approval ;  third,  that  It  was  Incumbent  on  plafntlif.  In  order 
to  charge  defendant  with  pnnltlye  damages,  for  the  wanton,  willful,  or 
-  malicious  acta  of  Its  agent,  the  Conductor,  to  prove  tbat  tbe  satd  acts 
were  done  by  Ita  authority,  either  express  or  Implied^  or  were  aubse- 
fnently  adopted  aa  Its  own,  and  that  for  such  panltlTe  damages  as 
plaintiff  may  be  entitled  to  for  the  wanton,  willful,  or  mallclcpua  sets  of 
the  Conductor  which  were  not  so  authorized  or  adopter!  by  defendant,  tbe 
Conductor  alone  Is  responsible;  and  fifth,  that  upon  tb(?  facts  dtaeloaed, 
•aid  Terdlct  and  judgment  for  damages  were  exceeilvp,  and  appear  to 
hare  been  given  under  the  Infiuence  of  passion  or  prejudice. 

Appeai.  from  the  District  Court,  Twelftb  Judicial  Dis- 
trict, City  and  County  of  San  Francisco.  .       i  ,    „ 

The  facts  are  stated  in  the  opinion  of  the  Court 

W.  W,  Crane,  and  J.  O.  McCullough,  for  Appellant 

The  appellant  is  liable  for  the  actual  damages  sustained ; 
for  compensatory,  not  punitive  damages,  caused  by  its  sub- 
agents  and  servants,  and  is  not  to  be  punished  for  the  malice 
of  its  servants.     (MU*  &  Miss.  R.  R.  Co.  v.  Finmy^  10  Wis. 
388 ;  Weed  v.  P(m.  R.  Co.,  17  N.  Y.  362  ;  Southwick  v,  Estes, 
7  Cush.  386;  P.  R.  R>  Co.  v.  Derby,  I4  How,,  U.  S.  488; 
WelU  V,  N.  Y.  Cen.  R.  R-  Co.,  24  N.  Y.  183,  184.)     If  the 
company  is  to  be  held  for  not  pnly    the  ai-tual   damages 
caused  by  the  malicious  acts,  but  also  in  punitory  damages, 
then  the  malice  and  wantonness  of  the   sen  ant   must   be 
brought  home,  and  directly  charged  to  the  principal,  and 
proved  as  alleged.     (P.  ^'  &  B.  R,  Co.  v.  Quigley^  21  Row. 
212 ;  Maynard  v.  F.  Ins*  Co.,  ante,  48 ;  Levitzky  v.  Canning, 
33  Cal.  299;  2  Greenl.  Ev.,  Sec,  272;  Churcn'dl  v.  Wuison, 
6  Day,  140;  Bracegvrdle  v.  Orford,  2  M.  &  S.  77;  Mered  v. 
Harvey,  6  Taunt.  442.)  ; 

W.  C.  Burnett,  for  Respondent 
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Opinldl  of  tlM  Court  —  Crockett,  J. 


I'he  complaint  sufficiently  chargee  the  acts  oamplaini 
to  have  been  wanton.  (Van  Santvoort's  PL,  498,  Fom 
75.)  In  cases  like  that  at  bar  exemplary  damages  nu 
given.  (Sedg.  on  Meas.  of  Dam.  457-69 ;  Wardrobe  v. 
Stage  Co.,  7  CaL  1200 


By  the  Court,  Ceookbtt,  J. : 

The  plaintiff  sues  tbe  defendant,  a  corporation  owni 
street  railroad  in  San  Prancisoo,  to  recover  damage 
having  been  ejected  from  one  of  the  passenger  cars  o 
defendant.  The  complaint  avers  that  the  defendant 
common  carrier  of  passengers  along  certain  streets  o 
city ;  that  the  plaintiff  went  upon  one  of  the  cars  of  de 
ant  for  the  purpose  of  being  transported  along  said  i 
and  became  a  passenger  thereon,  being  ready  and  willi 
pay  the  proper  fare ;  and  that  immediately  after  enterin 
car,  "the  said  defendant,  without  any  lawful  cause, 
with  great  force  and  violence,  and  at  a  place  other  tl 
usual  stopping-place  of  said  defendants  for  leaving  pj 
gers,"  ejected  the  plaintiff  from  the  car,  and  refused  to  1 
port  her  on  said  road,  and  greatly  injured  her  in  her  p( 
This  is  the  gravamen  of  the  offense.  There  is  no  es 
averment  that  the  act  was  wantonly  or  maliciously 
nor  any  allegation  of  special  damage.  The  answer  c 
all  the  material  averments  of  the  complaint 

On  the  trial  it  appeared  that  the  plaintiff  is  a  pers 

color,  and  being  examined  as  a  witness  on  her  own  b< 

her  version  of  the  transaction  was,  that  on  the  occ 

referred  to  she  hailed  one  of  the  defendant's  cars  b; 

usual  signal ;  that  in  obedience  to  the  signal  the  car  sto] 

that  she  immediately  proceeded  to  enter  the  car,  anc 

gotten  upon  the  platform  and  was  holding  to  the  iron  rj 

round  it,  when  the  Conductor  put  his  hand  on  her  b 

^  and  saying  to  her,  "  Madam,  you  must  wait  for  the  next 

5V  broke  her  hold  on  the  car  with  his  band,  and  pushed  hi 

i  the  car;  that  she  fell  backward,  and  stepped  upon  her 
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mth  such  violence  bs  to  partially  tear  the  skirt  from  the 
body;  that  the  tranaactiaii  occTured  in  the  eveaingy  after 
darky  and  that  the  car  waa  only  partially  filled  with  passen- 
gers; that  after  being  ejected  she  waited  a  few  minutes  until 
another  car  of  the  defendant  came  along,  on  which  she  took 
passage  without  objection,  and  was  transported  to  her  place 
of  destination.  There  was  no  proof  that  she  suffered  any 
personal  injury,  or  was  in  anywise  damaged  otherwise  than 
as  above  stated. 

The  Conductor  on  the  car  in  question  was  called  as  a  wit- 
ness for  the  defense,  and  gave  a  somewhat  different  version 
of  the  affair. 

He  testified  that  on  being  hailed  by  the  plaintiff  he  stepped 
the  car,  and  when  she  approached  sufficiently  near  he  told 
her  she  had  better  wait  for  the  next  car ;  that  she  did  not  get 
near  enough  to  take  hold  of  the  car  before  it  moved  on; 
that  she  did  not  get  on  the  step  or  platform,  and  he  did  not 
lay  his  hand  upon  her,  and  did  not  then  know  whether  she 
was  a  white  or  colored  woman. 

This  was  the  the  substance  of  the  testimony  on  which  the 
jury  found  a  verdict  for  the  plaintiff  for  seven  hundred  and 
fifty  dollars. 

The  defendant  moved  the  Court  to  charge  the  jury: 

Pirst  —  that  they  could  not  take  into  consideration  the 
feelings,  whether  injured  or  not,  of  the  plaintiff  in  passing  on 
the  question  of  damages;  second  —  that  if  the  plaintiff  went 
to  her  destination  on  that  evening  in  one  of  the  cars  of  the 
defendant,  then  the  defendant  cannot  be  charged  with  refus- 
ing to  carry  the  plaintiff  because  she  is  a  colored  person, 
and  can  only  be  charged  for  the  particular  occurrence  that 
took  place  on  the  other  car. 

The  Court  refused  to  give  these  charges,  but,  at  the  in- 
stance of  the  defendant,  charged  the  jury  that  the  fact  that 
the  plaintiff  is  a  woman  of  color  can  in  no  manner  cut  any 
figure  in  the  determination  of  this  action.  The  Court,  of  its 
own  motion,  then  charged  the  jury  somewhat  elaborately  in 
z€speGt  to  its  duty  to  be  careful  not  to  allow  any  prejudices 
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for  or  against  the  plaintiff,  on  aoootuit  of  her  race  or  ooloi 
influoice  their  judgment;  and  charged  them  further,  in  f 
stance,  that  the  '^  injury,  if  committed,  and  if  a  willful 
on  the  part  of  the  defendant,  in  their  servant,  the  Conduc 
and  accompanied  by  malice  or  such  acts  as  in  thmr  nat 
tended  to  show  a  purpose  of  resentment  or  ill  will,  or  a 
position  to  d^rade  the  plaintiff,  entitled  her  to  what  is  ca! 
exemplary  damages." 

Also,  that  "  where  a  duty  imposed  by  law  is  wilKully  i 
maliciously  refused  to  be  performed,  or  performed  in  sue 
way  as  to  wound  the  feelings  of  the  person  to  whom  il 
owing,  the  injury  partakes  more  or  less  of  a  public  charac 
and  extends  beyond  the  mere  pecuniary  damage  sustained 
the  party  against  whom  it  has  been  committed." 

The  same  propositions^  in  a  somewhat  modified  form,  ¥i 
repeated  in  anoth^  part  of  the  charge. 

The  defendant  having  excepted  to  tfaia   portion  of 
charge  and  to  the  refusal  of  the  Ck>urt  to  <^rge  tbe  j 
as  asked,  moved  for  a  new  trial,  whidi  was  denied,  and 
defendant  has  appealed. 

Amongst  other  groimds  of  the  motion  for  a  new  trial, 
defendant  alleges  that  the  damages  are  excessive,  and  app 
to  have  been  given  under  the  influence  of  passion  or  prejud 
This  ground  is  well  taken.  There  was  no  proof  in  the  ca 
that  the  plaintiff  had  suffered  any  appreciable  damage  in 
person  or  estate.  From  her  own  history  of  the  transact 
she  got  upon  the  platform  of  the  car,  when  the  Conduc 
told  her  to  wait  for  the  next  car,  and  somewhat  rudely  pusl 
her  back,  causing  her  to  tread  upon  and  tear  her  di> 
After  waiting  a  few  minutes  she  took  another  car  of 
defendant  and  went  to  her  destination. 

We  are  unable  to  conceive  it  possible  that  a  jury  tree  fi 
passion  or  prejudice,  upon  so  trivial  a  cause  of  action  as  t 
exhibited  by  the  plaintiff  in  her  own  testimony,  could  h 
found  a  verdict  for  so  large  a  sum. 

But  the  more  important  questions  to  be  considered  a 
'"^rx  whether  or  not  the  District  Court  properly  defined  the  r 
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of  damages  in  its  charge  to  the   jury,    and     whether   any 
proof  of  malice  was  admissible  imder  the  pleadings. 

There  was  no  proof  whatever  in  the  cause  tending  to  show 
malice  6r  willful  injury  on  the  part  of  the  defendant^  the 
railroad  company,  toward  the  plaintiff.  If  any  malice,  ill 
\vill  or  wanton  conduct  was  exhibited  by  any  one,  it  was  by 
-the  Conductor,  and  there  was  no  proof  tending  to  show  that 
t;he  railroad  company  either  prompted  or  was  privy  to  it  in 
advance,  or  approved  it  afterwards.  There  was  not  the 
slig^htest  proof  tending  to  establish  any  complicity  between 
the  Conductor  and  the  company  in  respect  to  any  wanton  or 
malicious  injury  to  the  plaintiff. 

Xhe  rule  is  well  established  that  the  principal  is  liable  for 
aU    actual  damage  resulting  from  the    malfeasances,  negli- 
gences  or  torts  of  his  servant  or  agent  in  the  course  of  his 
employment,  subject,  however,  to  the  limitation  that  he  is 
not    liable  for  the  torts  or  negligence  of  his  agent  in  any 
matter  beyond  the  scope  of  his  agency  unless  he  expressly 
authorized  them  or  has  subsequently  adopted  them.     "  Hence 
£^  ig  ''  to  use  the  language  of  Mr.  Justice  Story,  "  that  the 
T>rlxicipal  is  never  liable  for  the  unauthorized  or  willful  or 
the  malicious  act  or  trespass  of  his  agent."     (Story's  Agency, 

Sec.  4r66.)  . 

Tho  same  principle  is  fully  decided  in  Wright  v.  Wilcox, 
19   ^Wend.   343,  and  many  other  cases. 

B^it    'sv^hile  the  principal  is  not  liable  for  the  willful  or 

mali^^iotis   acts  of  his  servants  or  agents  done  without  the 

^j^^x-ity  of  the  principal  and  not  subsequently  adopted  by 

Viiin      be  is  responsible  for  their  negligences,  omissions  and 

1  feasances  committed  in  the  regular  course  of  their  em- 

,    ,_.^-i3^ent,  even  though  they  were  expressly  forbidden  to  do 

^e    acts  complained  of.     (Philadelphia  and  Beading  R.  R, 

Tested  by  these  principles,  it  is  obvious  that  in  this  case 
-flie    defendant  was  not  liable  for  any  malicious  and  wanton 

xidnct  of  the  Conductor.  If  liable  at  all,  its  liability  must 
Vio  confined  to  the  actual  damage  which  the  plaintiff  suffered. 
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To  render  the  defendant  liable  for  pTinitiYe  damages,  il 
incumbent  on  the  plaintifiF  to  show  that  the  act  compli 
of  was  done  with  the  authority,  either  express  or  implie 
the  def  endanty  or  was  subsequently  adopted  by  the  com] 
(Hagan  v.  Prov.  and  Wore.  B.  B.  Co.,  3  R  I.  88.) 

But  if  the  refusal  of  the  Conductor  to  permit  the  pla 
to  enter  the  car  proceeded  purely  from  his  own  malicej 
was  in  violation  of  the  express  orders  of  the  company 
defendant  is,  nevertheless,  liable  for  the  actual  damage 
f ered  by  the  plaintiff  by  reason  of  such  refusal.  The  tie: 
ant  being  a  common  carrier  of  passengers,  it  was  its  du 
receive  the  plaintiff  as  a  passenger,  under  the  facts  proM 
this  case;  and  it  cannot  escape  liability  for  such  actual 
age  as  the  plaintiff  suffered  by  reason  of  the  refusal,  oi 
ground  that  its  Conductor  acted  without  authority  or  evi 
violation  of  express  orders,  and  from  a  malicious  mo 
The  plaintiff  was  entitled  by  law  to  be  conveyed  as  a  pa 
ger  in  defendant's  cars,  and  whatever  was  the  motive  <>] 
Conductor  in  excluding  her,  the  company  must  respoiu 
the  actual  damage  which  she  suffered  by  reason  of  I 
wrongfully  ejected.  If  her  expulsion  resulted  from 
malice  of  the  Conductor,  or  was  accompanied  hy  noleiice 
personal  indignity,  the  Conductor  alone  is  responsible 
such  damages  as  she  may  be  entitled  to  for  this  cause  be; 
the  actual  damage  resulting  from  her  exclusion  from  thf 
unless,  as  before  stated,  the  company  expressly  or  tacitly 
ticipated  in  the  malice  and  violent  conduct  of  the  Condu 
In  other  words,  if  the  act  of  the  Conductor  was  wl 
unauthorized,  the  company  is  liable  for  the  actual  dair 
and  the  Conductor  alone  for  the  ptmitive  dama2:es,  if  an 

The  question  does  not  arise  in  this  case  to  what  exten 
at  all,  a  railroad  company,  by  its  regulations,  may  disc 
inate  between  different  classes  of  passengers. 

Judgment  and  order  denying  a  new  trial  reversed, 
eause  remanded  for  a  new  triaL 
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L.  L.  TREADWELL  v,  K  L,  DAVIS. 

arATKMKXT  ON  ApFRAt.— When  qoestJons  of  l«w  alone  are  sotigrbt  to  ^ 
reviewed  on  a^pcial,  aod  m.  statemeDt  of  facts  be  nocecsary  to  their  ex- 
ptaiiurjon.  a  siniom<*nt  on  appeal,  rather  than  a  motioo  for  new  trial 
•■d  •tatamciit  tbereon,  la  titm  appropriate  inod«  of  procadure. 

Plcixik  of  ijHHiuli  —  Iti^juTs  uF  Pi-truoi:*!,—  IMalntlff  and  Tcmpleton  were 
ieireranj  credtton  of  Thompaon.  TenapUton,  as  security  for  hla  debt, 
betd  fn  pledj^e  Thompion's  goods,  of  ei'eater  valtie  than  the  sdib  of  both 
pialnttlT's  and  Templeton's  debts.  By  an  arransement  between  them« 
plaintiff  guaranteed  to  Templeton  the  paytnant  of  hta  debt*  and  received 
from  lilm  nn  adsifrnment  and  the  posEe&ston  of  said  soods.  In  pledge  to 
ae4^iire  the  payment  of  the  debts  of  botii  plaintiff  and  Templeton. 
Ttivmri»on.  who  was  not  a  party  to  tuls  arraogemezit  between  plalntitf 
and  Temjii*>ton,  nfterwarda  expressed  hlioself  gratified  at  Its  consam- 
ma  I  Ion.  Thereafter  defrodsnt.  aa  Sherfff  of  the  City  and  County  of 
San  Francisco,  levied  apos  and  took  Aald  goods  from  platntUf's  posset^ 
■Ion,  under  m  lawfuJ  writ  of  a  luchment  against  the  property  of 
Thompson,  isstied  out  In  tb«  salt  of  JTorKu  ▼.  Thompson,  wbereopon 
plaintiff  brought  this  action  against 'defendant  for  said  selsare.  and  to 
recover  Che  full  value  of  an  Id  goods.  Held,  first  that  Tempt  eton  lost 
his  Hen  on  the  goods,  as  pledgee^  by  surrendering  tbetn  to  plaintiff  and 
taklUK  snid  ^uuranty  for  his  debt;  second,  that  by  f^ald  arran»7ement 
bptw«»en  Tiiuiplpton  and  plaintiffs  and  the  subHeqtient  assent  thereto  by 
Thooipion,  ptalntirr  acquired,  aa  pledj^ee,  a  valid  lien  on  said  goods  to 
secure  the  pnjzxieut  of  both  said  debta ;  and  third,  that  plalntllT  Is 
enikled  to  recoviT  In  this  action,  and  his  right  of  recovery  Is  not 
limited  to  hlH  lntrr<jst  only,  as  pledgee  of  the  goods,  bat  astends  to  the 
whole  valne  of  the  goodi. 

Iran  —  MrASLMia  of  Rwcovani  bt  PLSDOvm  »oa  OoNTKRsioif  ow  Pluwko 
Goons. —  in  an  action  by  the  pledgee  against  a  atracger  for  the  con- 
verslOD  of  pledged  property,  tbe  rule  li,  tbitt  plaintiff  Is  eatltled  to 
reeover  Its  full  value:  but  If  against  the  owner,  or  one  acting  In  prlrlty 
with  him.  then  only  for  plaintiff's  special  Interest  therein  as  pledges, 

Inau — l.iAiinarv  of  SHiTitirr  to  Flsdoke;  ros  BmtziVQ  Goods. — ^  In  an 
sctloQ  by  a  rf<>d^<^e  a^ralnst  a  Sheriff  for  a  conversion  of  goods  pledged, 
tbe  flherlir  who  hsa  seized  them  under  a  lawfnl  writ  In  bin  hnnds  will 
be  treated  as  lu  t>'*ivlty  with  tbe  owner,  the  pledgor,  proviiied  he  has 
pursued  the  law.  In  mnklng  8«cb  sclsure.  and  wlJI  be  held  only  for 
plaintiff's  special  Intereat  In  the  goods;  but  In  any  other  event  be  will 
be  irr*sted  3s  a  strnnger.  and  held  for  their  full   value, 

IDIM  ^  Moof  or  ATTACHfHa  Goods  in  Handb  or  TnniD  Pajitt. —  Under 
the  propulsions  of  section*  one  hundred  and  twenty-five,  one  hundred  and 
twpoty  leven,  one  hundred  and  twenty-etifht,  and  two  hundred  and 
seventeen  of  tbe  Practice  Act  It  Is  provided,  that  whilst  the  Interest 
•f  s  pledgor  of  property  la  subject  to  execution,  and  msy  be  reached 
hi  the  hands  of  the  pledgee  when  a  third  party,  yet  this  can  only  b« 
done  by  sirring  and  enforcing  a  garnishment  on  the  pledgee,  and  not 
by  a  seistire  of  tbe  ple<lg^. 

Cnmz^cT  —  WMWf  VALtn  m  ^kvt  AifO  Voii>  ik  Pabt, —  Wbe»a  a  eaotnct 
ivmsistflof  two  distinct  parts,  which  are  readily  severable,  and  not  tn 
»nv  mnierlal  sense  dep^n^eat  on  each  other,  one  part  belag  valid  and 
tb^  other  void,  1^  m^  j«  to  eniorca  that  part  g€  tte  ftrntrmtt  wbteb 
Is  valid. 
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Appeai.  from  the  District  Courts  Twelfth  Judicial  Du 
City  and  County  of  San  Francisoo. 

This  was  an  action  for  the  Beiznvd  and  conTension  b; 
def  endanty  who  at  the  time  was  Sheriff  of  the  City  and  Co 
of  San  Franciscoy  of  certain  goods  from  the  possefifiic 
plaintiff,  and  to  recover  their  value.  The  defendant  adm 
the  taking,  but  justified  under  a  lawful  writ  of  attack 
against  the  property  of  one  Thompson,  issued  out  in  the 
of  one  Martin  et  al.  v.  I%amps(m,  claiming  that  the  goo 
seized  were  and  continued  to  be  the  property  of  Thoni] 
and  as  such  subject  to  execution  against  him.  On  the 
it  appeared  from  the  evidence  that,  prior  to  the  said  su 
Martin  et  al.  v.  Thompson,  the  latter  was  indebted  tc 
Templeton  in  the  sum  of  one  thousand  dollars,  to  the  { 
tiff  Treadwell  in  the  sum  of  three  hundred  and  seventy 
dollars,  and  to  one  Toland  in  the  sum  of  six  hundred 
forty  dollars ;  that  for  the  purpose  of  securing  to  Temp 
the  payment  of  his  debt,  Thompson  pledged  said  goodfl,  ^ 
at  the  time  were  stored  in  a  warehouse,  to  Templetoi 
assigning  and  delivering  to  him  the  warehouse  receipts  t 
for;  and  it  was  further  agreed  between  Templeton 
Thompson,  coupled  with  the  assent  of  Toland  thereto, 
Templeton  should  apply  the  proceeds  of  the  goods  in  ex(« 
his  demand  to  the  payment  of  Toland's  debt  Subseqnc 
and  with  the  assent  of  Toland,  plaintiff  guaranteed  the 
ment  of  Templeton's  debt,  and  Templeton  assigned  aii( 
livered  said  goods  in  pledge  to  plaintiff,  as  security  io 
payment  of  the  debts  of  both  Templeton  and  plaintifi, 
for  the  application  of  their  proceeds,  in  excess  of  said  i 
to  the  payment  of  Toland's  debt  Contemporaneously 
this  last  transaction,  Thompson  became  insolvent  Th 
son  was  not  a  party  to  this  arrangement  between  Tei 
ton  and  plaintiff,  but  soon  after,  when  informed  of  i1 
pressed  his  gratification  at  its  accomplishment  Pla^ 
afterwards,  and  before  this  suit,  paid  the  Templeton 
Shortly  after  this  transaction  beween  Templeton  and  f 
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tiff,  and  while  under  it  the  goods  were  still  in  plaintiff^s 
possession,  they  were  seized  by  defendant  under  said  writ  of 
attachment  The  value  of  the  goods  was  considerably  ia 
excess  of  the  debts  of  both  plaintiff  and  Templeton,  and  in 
the  Court  below  plaintiff  had  judgment  for  their  full  value. 
Defendant  appealed  from  the  judgment  upon  the  judgment 
roll,  accompanied  by  a  statement  containing  the  facts,  x 

The  other  facts  and  the  points  made  by  appellant  on  appeal 
are  sufficiently  stated  in  the  opinion  of  the  Court 

McBhae  <6  Rhodes,  for  Appellant 

The  goods  in  controversy  were  subject  to  the  levy  of  the 
Sheriff  as  the  property  of  Thompson,  but  were  not  liable,  in 
the  hands  of  Treadwell,  to  the  Templeton  debt 

Where  goods  are  pledged  for  the  payment  of  a  debt,  the 
lien  may  be  lost  in  a  variety  of  ways,  as :  First  —  Where  pos- 
session is  lost  (26  Wend.  472.)  Second — ^Where  the  pledgee 
parts  voluntarily  with  the  pledge.  (Edw.  on  Bail.  210.) 
Third — By  discharge  of  the  original  obligation.  (Edw.  on 
Bail.  194,  212.)  Fourth — Which  is  the  case  at  bar,  by 
severing  the  debt  from  the  security  —  the  principal  from  the 
incident  (Edw.  on  Bail.  210,  211;  Polhemus  v.  Trainrr. 
80  Cal.  685.) 

Treadwell  then  received  the  goods  free  from  any  lien  for 
the  Templeton  debt     But  having  gotten  possession  of  them, 
he  cannot  now  hold  them,  subject  to  that  debt,  or  to  his  own, 
or  to  that  of  Toland,  because:* First —  At  the  time  this  trans- 
action occurred  Thompson  was  insolvent.     Second — Thomp- 
son was  not  a  party  to  any  of  these  transactions.  Harpending 
does  not  show  that  he  was  acting  by   any  authorization  of 
Thompson,  and  no  one  but  Thompson  had  a  right  to  make 
any  agreement  or  contract  for  him  in  relation  to  his  own 
property.     Third — Thompson  was  at  the  time  an  insolvent 
debtor,  and  by  law  could  neither  make  an  assignment  of  this 
character,  nor  could  he  authorize  any  one  to  do  so  for  him, 
nop  could  he  approve  of  any  such  arrangement  after  it  was 
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made.  (1  Hitt  Stat  668,  Sec  89 ;  Cheever  v,  Hayes, 
476 ;  Groschen  v.  Page,  6  CaL  138 ;  Dana  v.  8tanfo\ 
Cal.  277;  WeUington  v.  Sedgwick,  12  CaL  475.) 

Cope  dc  Daingerfield,  for  Bespondeiat. 

By  the  Courts  Obookbtt^  J. : 

The  record  in  this  case  presents  only  the  foDowing 
tions  which  we  deem  it  necessary  to  consider,  to  wit: 

First  —  Can  the  errors  complained  of  be  properly  bi 
before  this  Court  by  a  statement  on  appeal,  or  conl 
have  been  accomplished  only  by  a  motion  for  new  tri& 
ported  by  a  proper  statement ! 

Second  —  Was  the  lien  which  Templeton  held  upc 
goods  pledged  to  him  by  Thompson  lost  of  destroyed, 
so,  did  the  plaintiff  acquire  a  new  and  valid  lien  by  vii 
the  arrangement 'entered  into  between  him,  Templeto 
Earpending? 

Third — Was  the  agreement  by  Templeton,  and 
quently  by  the  plaintiff,  to  hold  the  surplus  for  the  ben 
Toland,  void,  as  being  an  assignment  for  the  bene 
creditors,  in  contravention  of  the  insolvent  laws  of  this 
and  if  so,  did  this  bar  the  plaintiff's  right  of  recovery 

I^ourth  —  If  the  plaintiff  was  entitled  to  recover,  whi 
the  proper  measure  of  damages  ?  Was  he  entitled  to  r 
the  value  of  the  whole  property,  or  only  the  value  < 
special  interest  in  itt 

In  respect  to  the  first  point,  we  think  the  errors  sou 
be  reviewed  are  properly  presented  by  a  statemoit  on  a 
and  there  was  no  need  for  a  motion  for  new  trial  ^ 
understand  the  record,  there  is  no  controversy  as  t 
material  fact,  and  the  action  of  the  Court  below  is  sou 
be  reviewed  on  questions  of  law  alone.  In  such  c 
statement  on  appeal  is  not  only  a  proper  method,  but  is 
the  most  convenient,  expeditious  and  economical  mc 
bringing  the  alleged  errors  before  this  Court*     (Euii 
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Beed,  25  Cal.  478;  Estate  of  Boyd,  25  CaL  511;  Harper  v. 
Minor,  27  Cal.  107.) 

On  the  second  point  the  proposition  of  the  counsel  for  the 
defendant  is,  that  when  Templeton  transferred  the  ware- 
house receipts  to  the  plaintiff,  but  retained  the  debt  against 
Thompson,  he  thereby  voluntarily  parted  with  the  possession 
of  the  pledge,  which  became  severed  from  the  debt,  and  the 
lien  was  thus  extinguished.  This  is  doubtless  true  in  respect 
to  Templeton.  After  surrendering  the  receipts  to  the  plain- 
tiff, and  taking  from  him  a  written  guaranty  of  the  debt,  he 
lost  his  lien  on  the  goods.  But  did  the  plaintiff  acquire  a 
new  lien,  not  only  for  the  security  of  his  own  debt,  but  as  an 
indemnity  against  the  liability  which  he  incurred  to  Temple- 
ton? This  must  depend  upon  the  fact  whether  Thompson 
consented  to  the  transaction  when  it  was  made,  or  ratified 
it  afterward.  Nothing  could  be  plainer  than  that  the  plain- 
tiff acquired  a  valid  lien,  provided  it  was  mutually  agreed 
between  himself,  Templeton  and  Thompson  that  the  plaintiff 
should  guarantee  the  debt  to  Templeton,  and  should  hold 
the  goods  for  his  indemnity  and  as  a  security  for  his  own 
debt.  It  appears  that  Thompson  was  not  present  at  the  trans- 
action between  the  plaintiff  and  Templeton.  But  on  being 
informed  of  it  by  Harpending,  the  next  day,  he  said  he  "  was 
glad  the  arrangement  had  been  made.''  This  was  a  sufficient 
ratification,  and  made  the  transaction  aa  valid  as  if  Thomp- 
son had  been  present  in  person,  consenting  to  it  at  the  time. 
The  plaintiff,  therefore,  acquired  a  valid  lien  on  the  goods. 

The  third  point  presents  more  difficulty,  so  far  as  regards 
the  surplus,  which  the  plaintiff  agreed  to  hold  iov  Toland. 
But,  in  our  view  of  the  case,  the  decision  of  that  question 
does  not  affect  the  right  of  the  plaintiff  to  maintain  this 
action.  For,  if  the  plaintiff's  agreement  to  hold  the  surplus 
for  Toland  was  conceded  to  be  void,  as  in  contravention  of 
the  Insolvent  Laws,  it  would  not  invalidate  the  plaintiff's  lien. 
The  contract  consisted  of  two  distinct  parts,  readily  sever- 
able. They  were  not  so  united  that  they  must  stand  or  fall 
together.    In  such  cases  the  rule  is  well  settled  that  the  Court 
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will  enforce  that  part  of  the  contract  which  is  valid 
have  seen  that  the  plaintiff  acquired  a  valid  lien  for  h 
protection,  which  entitled  him  to  the  possession  of  the 
erty;  and  if  that  part  of  the  contract  which  related 
surplus  be  void,  the  other  was  not  thereby  invalidated, 
entitled  to  the  possession,  he  could  rightfully  mainti 
action  against  the  defendant  for  seizing  the  goods. 

The  remaining  point  to  be  considered  is  whether  the 
•  tiff,  being  only  a  pledgee  of  the  goods,  is  entitled  to  i 
their  full  value  or  only  the  value  of  his  special  intei 
them. 

The  rule  appears  to  be  well  settled  that  in  an  action 
pledgee  against  a  stranger  for  the  conversion  of  gooc 
plaintiff  is  entitled  to  recover  the  fidl  value  of  the 
because  he  is  answerable  over  to  the  pledgor  for  the  si 
But  if  the  goods  be  converted  by  the  owner  or  by  ar 
acting  in  privity  with  him,  the  pledgee  can  recover  od 
value  of  his  special  interest  in  the  pledge.  (Story  od 
Sec.  352;  LyU  v.  Barktr,  5  Bin.  457;  Feydon  k  5 
Case,  7  Coke,  67 ;  Ingersoll  v.  Van  BoJchelen,  7  Cow, 
Pomeroy  v.  Smith,  17  Pick.  85.) 

If  the  defendant  is  to  be  regarded  as  a  stranger,  he  is 
for  the  full  value  of  the  goods.  But,  on  the  other  ha 
he  is  to  be  treated  as  acting  in  privity  with  Thompso 
pledgor,  he  is  responsible  only  for  the  value  of  the  plai 
special  interest  in  the  goods.  The  solution  of  this  (p 
will  depend  upon  the  fact  whether  the  defendant  pursii 
law  in  making  the  seizure  as  he  did;  for  if  Thompso 
an  interest  in  the  property  which  was  subject  to  exec 
and  if  the  defendant  was  authorized,  as  Sheriff,  to  sei 
property  in  order  to  subject  Thompson's  interest  m  it  t 
under  the  execution,  then  he  is  to  be  deemed  aS  acti 
privity  with  Thompson,  and  would  be  liable,  if  at  all 
for  the  value  of  the  plaintiff's  special  interest  in  the : 
On  the  contrary,  if  Thompson  had  no  interest  whicl 
subject  to  the  execution,  or  if  the  defendant  exceed( 
duty  in  seizing  the  goods,  he  was  only  a  trespasser,  and 
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be  treated  as  a  stranger.  It  becomes  material,  therefore,  to 
inquire  wliether  Thompson  had  an  interest  in  the  propertv 
which  was  subject  to  seizure  and  sale  under  the  execution, 
and  whether  the  defendant  exceeded  his  duty. 

The  Practice  Act,  section  two  hundred  and  seven  teen, 
provides  that  "  all  goods,  chattels,  moneys  and  other  prop- 
erty, both  real  and  personal^  or  any  interest  therein  of  the 
judgment  debtor  not  exempt  by  law,"  shall  be  liable  to 
execution.  The  same  section  providea  that  "  shares  and 
intereata  in  any  corporation  or  company,  and  debts  and  cred- 
itSj  and  all  other  property,  both  real  and  personal,  or  any 
interest  in  real  or  persona]  property,  and  all  other  property 
not  capable  of  manual  delivery,  may  be  attached  on  execution 
in  like  manner  as  upon  writs  of  attachment." 

Section  one  hundred  and  twenty-five  points  out  the  method 
to  be  pursued  in  order  to  reach  such  interests  of  the  judg- 
ment debtor  as  are  not  capable  of  manual  delivery,  to  wit: 
by  serving  a  notice  of  garnishment  on  the  person  having  the 
possession  or  control  of  the  property.  Sections  one  liundred 
and  twenty-seven  and  one  hundred  and  twenty-eight  pre- 
scribe how  the  property  is  to  be  reiiched  in  the  hands  of  the 
garnishee  and  his  liability  enforced ;  and  one  of  the  provi- 
sions is  that  the  garnishee  may  be  examined  touching  the 
property;  and  the  Court  may  "order  personal  property 
capable  of  manual  delivery  to  be  delivered  to  the  Sheriff  ou 
such  terms  as  may  be  just,  having  reference  to  any  liens 
thereon  or  claims  against  the  same." 

Whilst  the  interest  of  the  pledgor  may  therefore  be  reached 
under  an  execution,  it  can  only  he  done  by  serving  a  garnish- 
ment on  the  pledgee,  and  not  by  a  seizure  of  the  pledge. 
The  law  w^isely  provides  that  the  pledgee  shall  not  be  dis- 
turbed in  hia  possession  unless  it  be  by  an  order  of  the  Court 
made  after  examination,  **  on  such  terms  as  may  be  just,  hav* 
ing  reference  to  any  liens  thereon  or  claims  agaiu^st  the  sanieJ* 
In  this  method  the  rights  of  all  parties  may  be  protected; 
and  it  is  the  only  method  by  which  the  interest  of  the  pledgor 
can  be  subjected  to  an  execution.     The  defendant  therefore 
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violated  the  law  in  seizing  the  goods  pledged  to  the  pla 
and  must  be  deemed  thereafter  a  trespasser  acting  w 
privity  with  Thompson,  and  is  therefore  liable  for  the 
value  of  the  goods.  {Pomeroy  v.  Smith,  17  PicL  85. 
Judgment  affirmed. 


JAMES  M.  LEARNED  i;.  ROBERT  HAIEY  . 
J.  H.  SMYTH. 

ItET^ATION    OT    TBUBT    AVD    COlfVIDBNCa    BBTWEBll     ATTOBMST    AlCD    Cl 

Title. —  Where  8.,  tm  mttoraej  for  pUilntUt,  eondneted  eertaln  : 
proceeding!  to  acquire  the  title  to  the  propertj  of  H^  vhlcb  tl 
not  pass,  or  was  defective  by  reason  of  defects  in  said  }odlcUl  i 
Ings,  and  after  said  relation  of  attorney  and  client  had  ceased,  S. 
discovered  said  defects,  negotiated  and  purchased  with  defendant'i 
said  property  from  H.,  In  the  name  of  and  fbr  the  benefit  of  i 
alone,  as  his  attorney:  held,  first,  that  In  law  plaintiff  and  dei 
were  strangers ;  and,  second,  that  In  the  absence  of  actual  frmnd 
part  of  the  defendant,  his  title  so  acquired  could  not  be  snbor 
to  a  tnurt  In  favor  of  plaintiff. 

Appbai«  from  the  District  Court,  Twelfth  Judicial 
tricty  City  and  County  of  San  Francisca 

This  was  an  action  to  restrain  the  further  proaecutioi 
certain  action  by  defendant  Haley  against  plaintiff  and  c 
to  recover  certain  lots  in  San  Francisco,  and  to  com 
conveyance  thereof  from  the  former  to  the  latter, 
action  was  tried  before  the  Court  without  a  jury.  Pla 
had  judgment  as  prayed,  and  defendants  moved  for  a 
trial  on  the  ground  (among  others)  that  the  evidence 
insufficient  to  justify  the  findings  and  decision  of  the  C 
It  appeared  from  the  evidence  contained  in  the  stateme 
motion  for  a  new  trial,  that  defendant  Smyth,  as  attorne 
plaintiff,  conducted  certain  judicial  proceedings  insti 
by  plaintiff  for  the  purpose  of  acquiring  the  title  of 
lots,  then  the  property  of  one  Hill.  After  the  full  coi 
tion  of  such  proceedings,  in  which  the  plaintiff  had 
chased  the  property  at  judicial  sales  as  the  result  of 
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proceedings,  and  the  relation  of  attorney  and  client  between 
plaintiff  and  Smyth  had  ceased,  the  latter,  having  discovered 
a    fatal  defect  in  said  judicial  proceedings,  whereby  plain- 
tiff's title  by  purchase  at  said  judicial  sales  failed,  negotiated 
&  purchase  of  said  lots  from  Hill  to  defendant  Haley.     This 
negotiation    was  conducted  by  Smyth  as  the   attorney    of 
Haley,   and  not  for  his  own  benefit,  in  whole  or  in  part. 
Haley  then  brought  suit  against  Hill  and  others  to  obtain 
possession  of  said  lots,  when  this  action  was  brought  to 
restrain  the  further  prosecution  of  said  action,  and  to  compel 
a   convejance  to  plaintiff  by  dsfendarit  Haley  and  others  of 
tlio  Hill  title  acquired  as  aforesaid  by  Haley.     The  motion 
i^as    denied,  and  defendants  appealed   from  the  judgment 
and  order  denying  said  motion. 

Tlio   ofher  facte  which  are  necessary  to  understand  the 
poixLts  decided,  are  stated  in  the  opinion  of  the  Court 


Shaarpstein  <6  Hastings,  for  Appellant 


Appellant  having  paid  the  consideration  and  secured  a  con- 
veyance to  himself,  succeeded  to  all  the  right,  title,  estate, 
^j^d   interest  of  Hill  in  the  premises. 

Appellant  and  respondent  were  strangers  to  each  other. 
<j*liere  i^as  no  relation  between  them  which  forbade  appel- 
j^^nt^e  doing  what  he  did.  In  the  absence  of  any  such  rela- 
tion, appell^^*  took  the  estate,  charged  with  and  subject  to  no 
other  liens  or  equities  than  what  had  attached  to  it  before  the 
convoyaii<^®  was  made.  As  between  appellant  and  respondent, 
wYkO  are  admitted  to  have  been  total  strangers  to  each  other, 
no  rozle  of  equity  more  favorable  to  the  latter  than  that  can 
be  invoked  in  his  behalf.  For  "  Courts  of  equity  will  not 
rrest  or  set  aside  an  act  or  contract  merely  because  a  man 
of  rxxore  honor  would  not  have  entered  into  it  There  must 
be  some  relation  between  the  parties  which  compels  the  one 
xnake  a  full  discovery  to  the  other,  or  to  abstain  from  all 
IfLsh    projects."     (1  Story's  Equity  Juris.,  8th  Ed.,  Sec 
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J.  B.  Hart,  for  Respondent 

The  appellant  Smyth  became  awave  of  the  def eet  in 
respondent's  title  by  being  and  acting  as  the  attomej 
respondent  in  procuring  him  his  title  from  Hill, 

It  was  a  fraud  in  the  appellant  Smyth  to  buy  the  Hill  1 
to  respondent's  lot,  without  first  giving  the  respondent 
opportunity  to  make  the  purchase  himself. 

The  appellant  Haley  cannot  avail  himself  of  Iho  fn 
ulent  purchase  made  by  Smyth. 

By  the  Court,  Sandbbson^  J. : 

Had  Smyth  purchased  Hill's  title  and  taken  a  cmmji 
to  himself  or  to  Haley,  with  the  knowledge  and  oonsen 
the  latter,  to  hold  for  his  own  benefit,  perhaps  the  plaii 
would  have  been  entitled  to  recover,  notwithstanding 
relation  of  attorney  and  client  had  long  since  ceased  betv 
the  plaintiff  and  Smyth.  Having  acted  as  the  attorne; 
law  of  the  plaintiff,  and  conducted  the  judicial  proceed 
through  which  he  undertook  to  obtain  Hill's  title,  Sn 
might  not  have  been  allowed  to  take  advantage  of  any  de 
in  those  proceedings  to  obtain  Hill's  title  for  himself.  S 
conduct  on  the  part  of  Smyth  might  have  amoimted  i 
constructive  fraud  upon  the  plaintiff,  and  equity  mi^t,  t 
the  facts  supposed,  have  charged  the  former  as  trustee  for 
latter,  and  compelled  a  conveyance  of  the  title  80  obtai 
Sut  upon  that  question  it  is  uimecessary  to  express  an  opii^ 
for  the  evidence  fails  to  make  a  case  of  that  character, 
the  contrary,  the  purchase  was  made  by  Smyth  as  the  a 
of  Haley,  and  not  for  himself.  Haley  paid  the  purcl 
money,  and  the  conveyance  was  made  to  him.  Smyth 
no  interest  whatever  in  the  transaction,  except  as  the  ai 
of  Haley.  He  has  neither  received  any  benefit  from 
transaction,  nor  is  he  hereafter  to  receive  any  advantam 
reason  of  any  secret  understanding  between  him  and  Hi 
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aborts  Haley  purchased  and  paid  for  SSIl's  title,  and  Sill 
ooxiv^esyed  to  him,  and  he  holds  it  for  himself,  and  no^  for 
Sxnyt^-       Such,    being  the  facts,  we  are  unable  to  pereeive 
ixT>oxx  ^v^liat  groiind  Haley  can  be  declared  the  trustee  of  the 
T>la.ixitiff*      The  mere  fact  that  he  may  have  discovered  the 
^^£G<st    ixi   the     judicial  proceedings  by  which  the  plaintiff 
xm-r%  ^ortooJg  to  ol>tain  Hill's  title  through  Smyth,  and  employed 
Smytfa-  to  obtain  Hill's  title  by  purchase  for  him,  could  not 
j^    ,^^    zxia.de  H!aley  guilty  of  a  constructive  fraud  upon  the 
«>laixxtriff-      There  was  no  reason  in  law  or  equity,  however 
mxiob    tki^T^  TXiBj  have  been  in  morals,  why,  if  so  disposed, 
.n-^2<e7^    ooixld  not  purchase  Hill's  title  for  his  own  use  and 
'KAZi.efi't.        N^  relation  of  trust  and  confidence  existed  between 
tiixxi.    «jx<i   ^'^^  plaintiff,  by  reason  of  which  he  was  bound  to 
^.       2o0^    ^^^  ^^  plaintiff  the  defect  in  his  title,  or  to  be  pre- 
Ind^d  jfroTO  purchasing  for  himself.    On  the  contrary,  as  the 
slxo^ves^  they  were  not  only  strangers  in  law  but  strangers 
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r£<j^^   olaxm  made  by  the  respondent,  that  Haley  was  gnilty 
^     ^^trtxal    fraud,  is  entirely  unfounded.     Actual  fraud  is 
^    •f-li.e^    alleged  in  the  complaint,  nor  discloscTd  in  the  testi- 
^^      ,— ,       xxox  found  in  the  findings. 
^"^^.j^^j^xn^nt  and  order  reversed,  and  new  trial  granted. 


_^_-r^O-:E    SHAUP  V.  GEORGE  LUMLET  AND  THE 
^  5.A. Y  SUaAR  REFINERY  COMPANY,  et  dL 

SpccxFiCATXoir  OF   Gbound   lOB   Kvw   Tbxal. —  Ob    nn    appeal 

'^^f^nA^Ti^t  trom  an  ordtr  denylnj;  a  new  trial,  among  the  gronnda 

^Vise    motion  wma,  •*  error  In  dliregardlng  tbe  evidence  offered  by  de- 

^\^X    ^^  *^^*^  ^*  ^^'*  ^  ^*  ^^^  '°  dlspate  to  be  In  him,  and  In 

'^^m^lxxg  either  or  any  of  the  objectlona  made  by  the  plaintiff  to  the 

^^      Jollity   ot    aald   crldenee,   or   any   part   thereof."    Thle  form   of 

—  10^   tbe  STonnda  of  the  motion  disapproved,  bot  the  point  con- 

•P*^*^    ^n  appeal  under  the  peculiar  circumstancea  of  the  caae. 

•1^*^         ^    TO  Admisbibiliw  of  BviDHNca  —  When   RasBBTBD. —  When, 

a*^"**         prori^*"  <rf  »  trtol.  evidence  ia  reserved,  subject  to  further  con- 

ts^    ^^  ^ffn    A°^   future  decision   as  to  Its  admissibility.  It  la  the  dotj 

^^^^M    3^^^*  ^^^  ^*  decision  la  made,  to  distinctly  aad  aspreaal^ 
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role  np<m  it,  one  wmj  or  the  other.  8uch  reservatlADS  Should  cot 
made  without  th*  consent  of  parties,  tn  cases  where  the  eonsequeni 
of  the  ruling  might  be  obviated  by  other  erldence  by  the  partj  asili 
whom  the  mling  Is  finally  made. 

lODGMBNT  Boll — BrracT  Whbm  xcot  Madb  Up. —  The  Jadgmcnt  roll 
only  required  to  be  made  op  by  the  Clerlr  after  the  entry  of  the  ju< 
ment,  hot  execotion  may  tktwfolly  be  iraoed  and  enforced  to  toon 
the  jodgment  Is  entered,  and  before  tiie  filing  of  tlie  Jadgment  roll. 

tail  —  Whbm  Ovfkbbd  ih  ByxDBNca. —  When  all  tbe  necessary  papers 
constitute  the  Judgment  roll  in  a  foreclosure  action  existed,  bat  w< 
Beyer  attached  together  In  the  form  of  a  roll :  held,  that  they  were  s 
misslble  in  erldence  tn  support  of  a  title  to  property  acquired  udei 
•ale  thereof  as  directed  by  the  judgment  therein. 

lOBK  —  NoTica  OF  He  pendetiB  aicd  Actual  Notxcb. —  The  object  of  flii 
a  notice  of  lis  pendetie  Is  to  impart  constructive  notice  of  tbe  pendei 
of  such  foreclosure  action ;  and  the  effect  of  actual  notice  thereot  to 
party  receiving  It,  Is  the  same  as  if  notice  of  lis  pendene  bad  bees  fil 

What  Constitdtbs  Actual  Noticb. —  Where  In  the  schedule  tctaebed 
a  petition  of  the  mortgagor  In  insolvency,  wlildh  was  filed  after  t 
action  of  foreclosurs  was  commenced,  there  was  contained  a  descriptJ 
of  the  mortgaged  premises  and  of  the  mortgage,  also  the  fnrtber  ita 
ment,  "  suit  for  foreclosure  commenced ;  *'  and  the  order  of  tbe  Jq<! 
before  whom  the  insolvency  proceedings  were  pending,  prcrlded  "  U 
gll  actions  now  pending  may  be  prosecuted  to  judgment:'*  held,  t\ 
notice  of  the  action  to  foreclose  was  thereby  Imparted  to  tbe  assigi 
of  such  Insolvent,  and  to  all  parties  purchasing  from  him,  and  tbey  t 
bound  by  the  "judgment  la  the  action  for  foreclosure,  If  it  be  Ttlid. 

What  Essintial  to  Validity  or  Judomskt  on  CoLLATnuL  ArriCK. 
Where  the  record  In  an  action  for  foreelosnre  contains  an  admUsioD 
service  Indorsed  on  the  summons,  purporting  to  be  signed  by  tbe  < 
fendant  —  a  default  duly  indorsed,  and  the  jadgment  redtes  *'  wot 
duly  proved :  **  Mid,  that  this  Is  sufficient  to  establish  the  validity 
the  judgment  sgahut  a  collateral  attack. 

'Appeai.  from  the  District  Oourt^  Fifteenth  Judicial  Di 
tricty  City  and  County  of  San  Francisco. 

The  facts  are  sufficiently  stated  in  the  opimon  of  tl 

Court 
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:By  the  Court,  Saw^isb,  C.  J.: 

fn  recover  a  lot  in  San  Francisco.     Both  parties 

^"I'tUle  frcTrre  M.  A.  Cor  re.  -  the  plaintiff,  through  a 

^T'"^^  the  as^iipiee  of  Correa  in  a  procee^mg  m  insolvency; 

**'!  ^He  aefena^nt,  L„mley.  under  a  sale  m  a  smt  foreclosmg 

«r.a   tHe  ciei      ^^^  ^^  ^^^^^  ^^^^^.^^  ^  j^.^  ^,^^g  ^,,  petition 

,  rxxo^*^S^^^  Plaintiff  had  judgment,  an  d  defendant,  Lum- 
^•^  '"^^^L^^Tu  £^om  .he  judgment  and  the  order  den.v."g  »  n-v 
ley,  «PP^J  onlv  difficulty  we  have  in  this  case,  is,  the  mdefi- 
trial-  -^"^-„n  ;f  the  record  .rith  reference  to  the  specifaca- 
»ite^    oOT.d»t,or.  ^^^   ^^^    trial,    ^-iz:   error   "in 

tioi^  ^^'^^air.c  the  evidence  offered  by  defendant,  Lumley,  to 
^i9r^S-«fJ*'  fg  in  said  premises  to  be  in  him,  and  in  sustaining 
^h«-^  ***^  «„y  of  the  objections  made  by  the  plaintiff  t«  the 
^itb-r    f>^.,t^J?3;-.d  eJdenee  or  any  part  thereof."    This  ,a 

^ot  T^'^Jlate  the  ground  indicated  is,  also,  defective.  The 
^  illTist^  referr^  to  consista  of  the  papers  constituting  the 
teet.i*^*^"^  ,  iiidinnent  in  the  foreclosure  suit,  the  evidence 
,«cc>ra    o^  Wjudgraent,  and  deraignme«t  of  title  under 

«f  ^w  "Statement  shows  that  plaintiff's  objection  to  several 
it.  ^^^  of  the  record  in  detail  were  overniled  but.  at  the 
port.o^  «^^  ^,^^.^  ^f  tit,,^  it  is  stated  that  all  of  the  above 
Jlos^  ^^ere  admitted,  "  subject  to  the  opinion  of  Uie  Court. 
««P«^  ^^t  meaii  subject  to  the  opin  on  of  the  Court  as  to 
§-lii»  ^'^^sibility  in  evidence,  or  validity  of  the  proceedings. 
ivie  a<*^  !«1  V  foUowiDE  it  it  aaid :  «  The  Court  took  the  case 
S^^-^'  ai?  «--MnI  on  the  12th  day  of  March,  1867  ren- 
tr^a^r  ^'^X^ision  in  favor  of  plaintiff,  whereupon  a  finding' 
a©i-«<*  fi  •-  i^  the  only  statement  of  the  conclusion  to  which  the 
^  Tb»«^       The  statement  that  the  Court  "rendered  a  deci- 

1n^^^^^  ''l^or  of  plaintiff"  is  very  general,  and  might  refer  to 
«io»  ***  ^^^\  reeult,  or  to  aU  the  questions  taken  under  advise- 
•l.e   e^^^^i  it  i3  very  clear,  that  the  general  result  could  not 
^^^^       ^^  attained  without  rejecting,  or  disregarding    the 
M^^    ^^^  proceedings,  or,  what  amounta  to  the  same  thing, 
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holding  the  same,  and  the  title  derived  thereunder,  t( 
invalid.  Although  the  point  is  not  so  dearly  and  specific 
presented  as  it  should  be,  we  think,  upon  the  whole,  the 
pellant  is  entitled  to  have  it  considered. 

We  here  take  occasion  to  remark,  that^  whenever  a 
trict  Judge  receives  evidence  in  the  progress  of  a  trial, 
reserves  the  question  of  its  admissibility  for  further  con 
eration,  when  his  conclusion  is  attained,  he  should  distin 
and  expressly  rule  upon  it  one  way  or  the  other,  so  that 
party  against  whom  the  ruling  is  made  can  have  the  bei 
of  a  specific  exception.  We  often  find  in  records  evid( 
received  in  this  manner,  subject  to  be  finally  received 
rejected  after  more  mature  consideration,  without  any  c 
to  the  final  ruling,  other  than  such  as  is  to  be  inferred  f 
the  general  result.  It  may,  also,  be  added,  that  questi 
should  not  be  so  reserved  without  the  consent  of  parties 
cases  where  the  consequence  of  the  ruling  might  be  obvi« 
by  other  evidence  on  the  part  of  the  party  against  whom 
ruling  is  finally  rnade^ 

The  papers  constituting  the  judgment  roll  were  never, 
fact,  attached  together  in  the  form  of  a  judgment  roll, 
required  by  the  statute.  In  this  respect,  the  Clerk  neglec 
his  duty,  and  the  technical  record  was  never  made  up.  ] 
this  does  not  vitiate  the  judgment  or  proceedings  under 
{Lick  V.  Siochdale,  18  Cal.  223.)  The  judgment  roll  is, 
fact,  not  to  be  made  up  till  after  the  entry  of  the  jndgme 
(Pr.  Act,  Sec.  203.)  And  as  soon  as  the  judgment  is  ente 
an  execution  may  issue.  (Pr.  Act,  Sec.  209.)  If  an  execut 
may  issue,  of  course  it  may  be  enforced.  The  papers  in 
foreclosure  suit  were,  therefore,  proper  evidence,  althoi 
they  were  never  attached  together  in  the  form  of  a  roll. 

The  foreclosure  suit  was  commenced  before  the  petition 
insolvency  was  filed.  The  complaint  was  filed  May  1st,  IS; 
The  register  shows  that  a  summons  issued  on  the  same  di 
and  this  would  be  the  regular  course.  This  summon?  d( 
not  appear  in  the  files.  As  the  papers  were  never  in  f{ 
Attached  together,  it  may  have  been  mislaid  or  lost,  or  it  m 
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n0ver  bave  beoa  returned.     The  schedules  attached  to  the 
petition  in  insolvency^  also  state,   that  the  foreclosure  suit 
had  been  commenced.    The  fact  that  a  siunmons  also  issued 
on  the  first  of  August,  is  not  inconsistent  with  the  fact  that 
one  issued  in  May.     We  think  it  sufficiently  appears,  then, 
that  the  suit  was  conunenced  on  the  1st  of  May,  1855.    The 
petition  in  insolvency  was  not  filed  till  July  27th,  1855.    The 
commencement  of  the  foreclosure  suit  was,  therefore,  first  in 
time.    Had  a  notice  of  lis  pendens  been  filed  there  can  be  no 
doubt,  that  every  party  acquiring  an  interest  in  the  premises 
subsequent  to  the  filing  would  have  been  bound  by  the  judg- 
ment in  the  foreclosure  suit  without  being  made  a  party. 
(EurlbtUt  V.  Bvienop,  27  Cal.  66;  Horn  v.  Jones,  28  Cal. 
194;  Haynes  v.  Galderwood,  23  OaL  409.)     It  does  not  ap- 
pear that  a  notice  of  lis  pendens  was  in  fact  filed.    But  the 
object  of  filing  such  a  notice,  is,  to  afford  constructive  notice 
of  the  pendency  of  the  action.    This  is  the  only  effect  indi- 
cated by  the  statute.     (Pr.  Act,  Sec  27.)     The  object  being 
to  afford  notice,  actual  notice  must  certainly  be  as  effectual 
as  constructive  notice  under  the  statute.    We  can  perceive  no 
good  reason  why  a  party  taking  an  interest  in  a  tract  of  land 
pending  a  proceeding  to  foreclose  a  mortgage  upon  it,  with 
actual  notice  of  the  action,  should  not  be  hound  by  the  judg- 
ment,  although  no  notice  of  lis  pendens  had  been  filed.    We 
think  he  is,  and  so  hold  the  law  to  be. 

In  this  case,  in  the  schedule  attached  to  the  petition  in 
insolvency,  the  debt  from  Correa  to  Leigh,  and  the  mort- 
gage upon  the  land  in  controversy  to  secure  it,  were  specifi- 
cally described,  and  this  statement  appended:  "Suit  for 
foreclosure  commenced.'*  And  the  order  of  the  Judge  ex- 
pressly provided,  "  that  all  actions  now  pending  may  be 
prosecuted  to  judgment."  This  order  allowed  the  action  for 
foreclosure  to  proceed.  Thus  the  assignee  in  insolvency  and 
all  parties  purchasing  from  him,  by  the  record  of  the  very 
proceedings  through  which  thejr  claim  title,  had  notice  of 
the  pendency  of  the  foreclosure  suit,  and  they  are  bound 
by  the  judgment,  if  the  judgment  itself  is  valid.    Nothing 
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appears  upon  the  face  of  the  record  in  the  foredoenre 
aa  disclosed  in  the  transcript,  to  vitiate  the  judgment 
oollateral  attack.  There  is  an  admission  of  service,  pur; 
ing  to  be  signed  by  the  defendant  in  the  action^  indorse 
the  summons.  A  default  is  indorsed  and  the  judgmen 
cites  service  duly  proved.  This  is  sufficient  when  the  j 
ment  is  presented  in  a  collateral  proceeding.  (Alderso 
Bellj,  9  QaL  320;  Hahn  v.  Kelly,  ante,  391.)  We  can 
BO  reason  why,  upon  the  record  as  now  presented,  the 
f  endant,  Lumley,  did  not  acquire  the  title  of  Oorrea  to 
lot  claimed  by  hiuL  The  Court  below  must  have  disregai 
or  held  invcdid  the  proceedings  in  the  foreclosure  suit 
some  one  or  more  of  the  grounds  discussed* 

We  think  there  should  be  a  new  triaL  Judgment 
order  denying  a  new  trial  reversed  as  to  appellant|  Lna 
and  a  new  trial  granted. 


D.  0.  TAEBELL  v.  THE  CENTRAL  PACIFIO  Hi 
EGAD  COMPANY  OF  CALIFORNIA 


oy  Bailboad  Fabi. —  In  actions  for  tmaeh  of  duty  I9  t  it^ 
company  in  not  conveying  a  pasBcnger,  it  la  not  necessary  to  pU, 
ta  allege  in  complaint  a  strict  legal  tender  of  hia  fare. 
I. —  It  ia  vufflclent  to  allege  that  plalntlflP  was  ready  and  wHlioi; 
offered  to  pay  such  snm  of  money  aa  the  defendant  was  legally  eol 
to  charge.    The  transportatton  and  payment  of  the  fare  are  coi 
poraneoas  acts. 
tamv. —  If  the  passenger  Is  ready  and  willing  and  offers  to  pay  the 
fare  when  demanded  by  the  Conductor  of  the  train,  the  railrotd 
pany  is  honnd  to  carry  him,  provided  there  Is  room  in  the  ears  t»i 
passenger  is  a  Ht  person  to  be  admitted. 

[  —  Lbgal  TiKDSB  NoTM. —  A  railroad  company  is  not  jnitfilei 
refusing  to  convey  a  passenger  already  admitted  Into  its  can  and 
jonmey  is  comipenced,  who,  npon  demand  of  his  fare^  teoden  ooly 
tender  notes  in  payment. 

-  In  such  case  the  contract  is  already  made  and  In  procen  d 

formance,  and  the  kind  of  modey  to  he  paid  is  no  longer  an  open  { 

tlon.    Whether  payment  in  coin  might  be  demanded  before  the  paise 

-^^  Is  admitted  into  the  cars  and  the  Jonrney  Is  commenced,  not  decide 

^^^  I0SM. —  Railroad  fares  are  not  taxes,  and  do  not  fail  withhi  the  nil 

Party  v.  Washhum,  20  Cal.  818. 

Mbasobb  ov  Damaowl — Where  no  special  damage  was  allsfsA  «  W 
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hf  plalntur  for  the  breach  eif  a  railroad  paeeenger  contract,  and  the 
•Tldence  waa  only  that  he  wai  put  ont  of  the  defendanra  ear  at  A 
point  ahout  twelve  miles  from  his  destination,  and  Hts  miles  from  the 
plaos  of  departure :  Aeid,  that  a  verdict  for  five  hondrad  dollara  damages 
was  greatlj  disproportionate  to  the  Injury  proved,  within  the  rule  of 
AtdHeh  V.  Paimer,  24  Cai.  018. 

.-—  In  such  case :  Mid,  that  one'  hundred  dollars  was  ample  compenaa- 
tlon  for  the  Injniy  sustained,  and  that  a  new  trial  be  sranted.  aatoas 
plalntlir  elect  to  accept  judgment  for  said  sum. 


Apphai.  from  the  District  Court,  Fourteenth  Judicial  Dis- 
trict, Placcfi*  County. 

The  charging  portion  of  plaihtiflPs  complaint  was  as  fol- 
lows: 

^  Plaintiff  avers  that  on  the  29th  day  of  January,  A.  D. 
1867,  plaintiff  was  at  the  Town  of  Auburn,  and  was  desirous 
of  going  thence  to  the  Town  of  Colfax,  on  the  line  of  defend- 
ant's said  road,  and  did  then  and  there,  to  wit:  at  the  Town 
of  Aubum,  in  said  County  of  Placer,  enter  upon  and  into 
the  Tegalw  passenger  train  of  defendant,  then  and  there  pass- 
ing between  said  Aubum  and  said  Colfax,  intending  and 
contracting  with  defendant  to  be  carried  and  conveyed  by 
defendant  as  a  passenger,  for  hire,  from  the  Town  of  Aubum 
to  the  Town  of  Colfax,  in  said  county.     Plaintiff  avers  that 
he  entered  upon  defendant's  said  train  and  car  at  the  time 
and  place  set  down  in  defendant's  schedules  and  calls,  and 
was  a  fit  and  proper  person  to  be  received  thereon,  and  was 
received  upon  defendant's  said  car  without  hindrance  or 
exception  by  defendant     Plaintiff  further  avers,  that  after 
having  been  so  received  at  Aubum,  as  aforesaid,  by  defend- 
ant, on  its  said  regular  train  and  cars  as  a  passenger  afore- 
said, defendant  proceeded  and  did  carry  and  convey  plaintiff 
on  said  cars  and  train  from  Aubum  aforesaid,  on  said  road 
and  toward  said  Colfax,  a  distance  of  about  five  miles. 

*'  Plaintiff  further  avers,  that  after  receiving  and  convey- 
ing plaintiff  as  aforesaid  for  said  distance  of  five  miles,  and 
having  thereby,  by  receiving  and  conveying  him,  contracted 
to  carry  him  to  Colfax,  defendant,  by  its  agents,  servants, 
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and  employes^  forcibly  and  scandaloualy,  willfnlly  and  c 
temptuonslyy  and  to  the  great  shame^  aeandal^  and  dam 
of  plaintiff^  disregarding  its  duty  as  a  oommon  carrier 
hire,  took  hold  of,  wrongfully  assaulted  and  ejected  plain 
from  its  said  train  then  and 'there  passing  over  said  r 
from  Anbum  to  Colfax,  and  refused  to  carry  him  aooord 
to  its  said  contract.  Plaintiff  avers  that  before  the  8 
acts  of  defendant  in  ejecting  him  from  said  train  and  c 
and  before  the  wrongful  acts  of  defendant's  servants 
aforesaid,  he  offered  and  tendered  to  defendant's  aerva 
and  employes  payment  in  full  for  said  passage  and  earri 
from  said  Auburn  to  C!olf ax.  Plaintiff  avers  that  defend 
had  full  room  and  accommodations  to  carry  plaintiff  fi 
said  point  at  said  time.  Plaintiff  avers  that  he  was 
said  time  proceeding  from  Auburn  to  Colfax  in  and  ab 
important  business,  and  by  reason  of  defendant's  said  ] 
he  was  unable  to  complete  said  journey,  and  was  pnt 
great  loss,  inconvenience^  and  expense.  Plaintiff  fart 
avers,  that  by  reason  of  the  wron^ul  acts  of  defendant, 
servants,  agents,  and  employes,  as  aforesaid,  in  assault 
and  ejecting  him  from  said  train  and  cars  as  aforesaid,  t 
he  was  greatly  injured  and  wounded  in  his  feelings,  ' 
scandalized  and  injured  in  his  name,  and  was  grer 
wronged  and  injured.  Plaintiff  avers  that  by  reason  of 
premises  aforesaid  he  has  been  greatly  wronged,  injiii 
and  damaged  by  defendant,  to  wit:  in  the  sum  of  i 
thousand  dollars,  wherefore,"  etc 

The  defendant  demurred  to  the  complaint  on  the  groii 
among  others,  that  it.  did  not  state  facts  sufficient  to  con 
tute  a  cause  of  action,  which  was  overruled.  The  defendai 
answer  was  a  general  traverse  of  the  foregoing  averments 

On  the  trial,  which  was  by  the  Court  with  a  jury,  plain 
proved  (the  defendant  objecting  and  excepting  thereto 
irrelevancy  and  incompetency)  that  while  on  the  defendai 
moving  train  of  passenger  cars,  at  a  point  about  five  mi 
from  Auburn,  towards  Colfax,  he  having  entered  the  train 
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.Aubu™,  he  tendered  to  the  Conductor  of  the  train,  upoxm  the 
%x&\x£lI   demand    being  made  of  him  for  hia  ticket  or  fare,  the 
I^^slI  -psLSsengeir  fare  chargeable  between  the  Auburn  and   Col- 
f  ^:?c:  Ttaalroad  Stations,  in  the  legal  tender  notes  of  the  United 
St^t^s-        The    Conductor  j-efnsed  to  accept  the  payment  so 
1:^11  der^d?  and   demanded  that  it  be  made  in  the  gold  or  silver 
£^^    ^±  the  ITxiited  States,  and  on  the  failure  and  refusal  of 
-r»laixit;iff   to  make  the  payment  as  required,  caused  the  train 
t'      i^^    stopped    *^d  plaintiff  to  be  ejected  therefrom*     Plain- 
-^     Ixo^d     s    Yex-dict  and  judgment  for  five  hundred   dollars 
/I  AXTxa.*=*'ess-       TVie  defendant  moved  for  a  new  trial  upon  a  flet- 
,^j     si^a'tement  of  the  evidence  and  rulings  of  the  Court  on 
,    T-n.TXX'^^^-''     and    the   admissioD    of  evidence,    on   grounds   of 
Il^st^d     ^rror   in  law  occiiiring  at  the  trial,  that  the  verdict 
^    ^      j^^S^^ment   were  against  law,  and  that  the  verdict  was 
tf^issi"^^-       The  motion  was  denied,  and  defendant  appealed 
"     ^^^    tJie  jndgmGnt  and  the  order  of  the  Court  denying  a  nev9^ 

j:>^^i^7usc?fv,  Kammg^  <6  Dtmlap,  for  Appellant, 

rrr|^^      ci^iii"^i^Ter  to  plaintiffs  complaint  should  have  been 

•^^^  Tlae   plaintiff  must  allege  in  his  oomplaint  every  fact 

1^^  £0  required  to  prove,  and  he  will  be  allowed  to  prove 
^  tfaioS  »ot  alleged  (Oreen  v-  Palmer,  15  Cal.  411.)  If  it 
^£p%^^  ^^^^y  ^  prove  the  fact  that  the  servant  was  authorized 
iB  i^  ^^iv^«  the  fare,  it  should  be  alleged  in  the  complaint 
^^  ^Vi  Txl<3  b*^^^  been  alleged  in  the  complaint  that  the  plain- 
I^^  ^^red  ^  Bum  certain  to  the  defendant,  or  its  servants, 

^-^  Vi«.t  s\i^  servants  were  authorized  to  receive  it,  and  that 
^^^  ^^£-aM^  ^  ^^  B^  ^^^  evidence  of  the  tender  made  by 
tb^y    . -^    ^^BB  improperly  admitted. 

yl^^^  rpi^e  evidence  shows  that  it  was  made  in  legal  tender 

^^*  Tb^  ^^  ^^  Congress  pFovides  that  these  notes  shall 

^o't^**^^^^   tender  for  the  payment  of  all  debts,  public  and 

**^    ^    f^^tJun  the  United  States.     The  term  **  debt,"  as  used 
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in  the  Act  referred  to,  is  define^ 
hum,  20  CaL  818,  860.    In  ^ 
debt  is  a  eertain  sum  of  moni 
orimplied«''     That  case  was  to  ^ 
legal  tender  notes  in  payment  o^ 
was  examined  and  the  tenn  "  d 
It  is  confidently  believed  that  \ 
the  case  at  bar.     The  raiboad  ^ 
tion  to  carry  plaintifip  till  thd 
refusal  to  pay,  the  Conductor  m 
cars.     (Hittelly  par.  874,  Sec  I 

It  is  admitted  that  a  railroal 
rier,  is  bound  to  carry  all  the 
the  ^payment  or  tender  of  iheii 
portation  there  is  no  "  debt,"  ^ 
of  Congress,  as  defined  in  Pei 
tender  of  the  customary  rewar<] 
on  the  part  of  the  company  to 
part  of  the  traveler. 

Our  State  Legislature  has  fi 
of  fare  that  a  railroad  compa 
nothing  contained  in  the  Act  o 
Act,  making  these  notes  a  lega 
gation  to  carry  a  passenger, 
stand  upon  the  same  footing 
tracts.  They  can  fix  their  U 
the  limit  prescribed,  and  wl 
willingness  to  comply  with  the 
is  created  on  the  part  of  the 
not  collected  in  advance,  thei 
of  the  traveler  to  the  oompa 
The  obligation  to  perform  it 
obligation  to  pay  for  such  se 
properly  denominated  a  dutyj 

This  duty  extends  to  the  ^ 
all  who  may  desire  to  avail 
The  duty  is  discharged  by  xi 
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discharged   "by  the  payment  of  it;  and  the  last  may  be 
<Hscliarged  in  legal  tenders  —  the  dtity,  in  no  other  way  than 
i-OTidering  the    eervice.     No  special  damage  to  plaintiff    was 
^Jleged  in  complaint,  or  proved  on  the  trial.     At  most,  plain- 
^^flp     ^^^SLS    only     entitled  to  recover  nominal  damages.      The 
-vordict;  'W'as  nxanifestly  excessive  in  amount,  and  should  not 
1^^^^    -n^jrmitied  "to  stand. 

^^    ^aaniXiari,  for  Respondent 

Tli^  demurrer  to  the  complaint  was  properly  overruled. 
•Ttodfield  ^"^  Railways,  352  and  note;  Strong  on  Agency, 
^e43»-    '^^y  ^^'  ^^^'  ^^^'  \^^')     Defendant,  as  a  common  car- 

.  ^jjf     passengers,   was  bound  to   receive   and   carry  all 

-  aoxxg     o^   respectable  character  and  good   conduct,  who 

^^-oli^^    for  passage.     (Angell  on  Carriers,  Sees.  524,  531, 

^^^       g^O,    612.)     An  actual  tender  of  the  money  was  not 

^,^^&0SLrry  ;  o.n  offer  to  poAf  was  suffieierU.  (Angell  on  Carriers. 
^  &.  S  ^-^r,  690.)  Again:  the  contract  for  carrying  was  made 
^      j^f  endant  by  receiving  and  carrying  plaintiff  part  of  the 

^  ,  ^uid  liaving  received  plaintiff  without  objection,  defend- 
^^^  ^^^^^^  l>oixnd  to  complete  the  contract,  unless  pl^iintiff,  by 
^^  -r-oT>^^  conduct,  released  them  from  that  liability. 
*^P  ^T  on  Carriers,  Sec.  609.) 

^  rr"Vj.^  d^u^aages  are  not  excessive.  There  was  a  willful  disre- 
£  diity — a  willful  breaking  of  the  law — an  oppressive 
S^^  .^^f^iixg  outrage,  without  color  of  right;  there  was  a 
^&S^  ixi^til*  put  "upon  plaintiff;  his  rights  were  outraged,  his 
gros3  .j^^jilawfnlly  assaulted,  and  his  feelings  willfully  and 
per^^  ^^^^^y  wounded  —  all  of  which  may  properly  be  taken 
^riTxe  ^^^j^iixit,  as  legitimate  matters  of  aggravation. 
ixxt;o    ^*5*'^ 


622 


Tasbkxx  I 


OpinSon  oC  tfei 


By  tli0  Ooiirt,  RATtnggHJ 


i»|i?:ii»- 


311 


,m! 


><s;«4«Mi' 


If 


:»r» 


^ 


In  actionfl  of  this  charai 
plaintiff  should  allege  a  stn 
was  so  held  in  the  ease  of  J 
Railway  Company,  8  M.  &  1 
that  he  was  ready  and  willii 
ant  such  sum  of  money  as  \ 
The  transportation  and  payK 
neous  acts.     If  the  plaintiff  i 
to  pay  the  legal  fare  when 
the  train,  the  defendant  wa 
there  was  room  in  the  cars  i 
to  be  admitted.     This  results 
ant's  business,  which  makes 
as  passengers  who  offer  to  b 
to  pay  the  legal  fare.    Whei 
or  obligation  is  thus  cast  up 
of  a  contemporaneous  act  of 
cient  if  the  latter  is  ready  an( 
is  ready  to  undertake  the  dut 
203.) 

The  complaint  in  this  cai 
more  directness  and  precisio 
poBcd  to  hold  that  the  Court 
the  demurrer.  It  would  hj 
amount  of  the  fare  been  stai 
pay,  and  that  the  person  to 
the  Conductor  in  charge  of 
pared  to  say  that  it  is  not  b 
form. 

The  point  that  the  defenc 
plaintiff  because  the  fare  whi 
tender  notes,  is  not  tenable, 
izing  defendant  to  demand  c 
constitutional,  no  such  statut 
tract  in  writing  stipulating  : 
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^which  takes  it  out  of  the  opentroa  of  the  Act  of   Oon- 
in   relation  to  legal  tender  notes.    BailrOad  faxes  ai% 
zaot  tttxiBBf  and   do  not  fall  within  the  rule  in  Perry  ▼.  WasJi* 
Z^^^,   20  Cal.    fil8. 

-^^Jjether  the  defendant  oould  have  l^ally  exacted  pajrnient 

ixM,  coiii  before  tJie  plaintiff  waa  admitted  into  the  cars  and  the 

-■4>ixx'D^y  oonmaenced,  is  a  queetion  not  involved  in  this  case, 

•^      J     u-pon  which  we  express  no  opinion.     Having  receive^ 

,         _2a.in.tiff  axid  proceeded  sever^  miles  upon  the  journey, 

,         ^^-fexidant;  must  be  held  to  have  consented  to  receive  in 

,^^^^^;n.^  of  tlie  fare  any  good  and  lawful  money  which  the 

^TxJELt:i££   mighLt  tender  wh^n  called  upon  for  payment    The 

^.     ^     ^^^    money  to  be  paid  had  then  ceased  to  be  an  open 

^^^stzioxx,  for  the  contract  was  already  made  and  in  process  of 

'^  The  v^erdict,  however,  was  excessive.  No  special  damages 
^Xleged  or  proved.  It  is  not  pretended  that  this  is  a 
^^^  fox-  punitive  damages,  or  that  the  business  of  the  plain- 
^f^  gia:ff^^^  ^  ^^^  ^*y  ^y  reason  of  his  not  being  taken  to 
V^-t^ccX^  ^*  does  not  appear  whether  the  plaintiff  proceeded 
^^  CUolf  ax  or  returned  to  Auburn  after  he  was  put  out  of 

^^  ^^t^i3,  o^'  ivhichever  he  did,  if  he  did  either,  that  he  was  put 
***^  ,^  ^^yende  in  doing  it  Whether  the  plaintiff  was  going 
*^  ^?]Lf  a^^  upon  urgent  business  or  merely  for  pleasure,  is  not 
*^  r^«j^  Xdi  short,  there  is  no  evidence  in  the  transcript  which 
mb<y^^^^  \}GBTing  upon  the  question  of  damages  except  the 
b*^  ,  ^^c^t  that  he  was  put  out  of  the  cars  at  a  point  ten  or 
rx»^^  x»il^^  from  the  place  of  his  destination,  and  about  five 
t^veel^^^^^  place  of  his  departure.  Such  being  the  only  evi- 
-frotx^  *^^x-ixig  upqn  the  question,  we  think  the  verdict  greatly 
den.<3^  ^^j^jiate    to  the  injury  proved,  within  the  rule  in 

disp^pP    ^     Palmer,  24  Cal.  618. 

^4  Id^^^^     ^^    -trial  must  be  granted,  unless  the  plaintiff  elects, 

-^  ^   :B.£tee^  days,  to  take  a  judgment  for  one  hundred  dol- 

-^iritib^^'^  "KicVi  sum  we  think  amply  sufficient  compensation  for 

Ist"*^^    ^  ,-.-r  -which  he  sustained. 

So 
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BTAtmumHT  m  Pabyicolabs  or  in^ 
Nbw  Thiaju — Wben  th«  itat^ 
state  the  partlcolan  In  which  i 
to  niMtaln  the  verdict,  the  pol 

■XTEINSIC    BrtDIKCB    TO   EXPIAIV  < 

ftlwaye  admlMlble  to  expltin  Uk 
application  to  the  enbject  matt, 


•  Application  ov. —  The  tm 
been  aecertalned,  parol  erldenil 
tioB  of  all  the  dewriptlTe  ^ 
end  of  determining  whether  ori 
thui  give  effect  to  the  true  li^ 
r. —  In  euch  case,  all  of  laid 
apply  to  the  land  in  diipnte, 
lands  have  paieed;  but  if  loni 
If  thoee  which  do  apply  descrti 
the  lands  have  paeaed,  for  th< 
at  fltlee. 
ipBu  —  Or  OzpMBaiaKB  m  Dbbd. 
admissible  to  explain  the  meai 
deed  where  they  do  not  convey 

tlOB. 

ImDC. —  B.  brought  action  against  1 
the  side  of  Swindle  Hill,  in  Ya 
near  the  lower  line  by  the  ro 
Valley,  which  road  runs  along 
la  called,  of  fonr  hundred  fe* 
centre  of  the  hill.  N.  deralgx 
deed  from  A.  and  B.,  the  des 
eertalii  piece  of  mining  groui 
mil,  sooth  of  the  road  lead! 
known  as  the  Booth  Claim  a,  a 
hundred  feet  front,  more  or  Ic 
proofs  were,  that  the  "  Booth 
said  road,  and  extend  to  the 
Comer*s  field  Is  below  or  sou 
by  the  expression  **  running 
mining  parlance  of  the  Ticinat 
hill.  The  Oonrt  rejected  the 
portion-  of  the  Booth  Claims 
Included  in  the  deed.  Held,  ; 
proffered  proof  and  In  giving 
proffered  proof  betn^  made, 
"south  of  the  road  leading  fi 
properly  be  rejected  as  false 
held  applicable  to  the  gronn 
the  purposes  of  Its  descrlpti 

Afpsal  from  the  Di8tri< 
trict,  Placer  Connly. 
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This  was  an  aption  by  plaintiff,  who  claimed  to  be  owner 
of  and  in  the  possession  of  certain  mining  claims^  known  as 
the  Swindle  Hill  Claims,  on  Swindle  Hill,  near  Yankae 
Jim's,  to  determine  an  adverse  claim  thereto  by  defendarnts. 
Defendant  Nesmith  alone  answered,  by  disclaiming  as  to  all 
of  said  claims,  except  a  certain  portion  thereof  particularly 
described  as  constituting  the  Booth  claims,  to  which  he  mad^ 
claim  of  title,  and  pleaded  the  Statute  of  limitations  as 
against  plaintijBPs  right  of  recovery.  On  the  trial  defendant 
deraigned  title  from  Andreas  and  Beittiman,  from  whom  he 
produced  in  evidence  a  deed,  and  after  its  introduction  off- 
ered to  prove  that  by  the  terms  "  running  into  the  hill "  was 
meant,  in  the  mining  parlance  of  the  vicinage,  running  to  the 
centre  or  summit  of  the  hill.  The  evidence  so  offered  was 
objected  to  by  plaintiff  as  irrelevant,  and  incompetent  as 
tending  to  vary  and  contradict  th^  terms  of  the  deed,  which 
objections  were  sustained,  and  the  defendant  excepted.  The 
plaintiff  had  judgment  in  the  Court  below,  and  defendant 
Uesmith  moved  for  a  new  .trial,  which  was  denied,  and  ap- 
pealed from  the  judgment  and  the  order  denying  a  new 
trial. 

The  other  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court 

Jo  Bamilton,  for  Appellant- 

Charles  A.  Tvitle,  for  Ke^ondent. 

By  the  Court,  SANDEBaoN,  J, : 

So  far  as  the  case  of  appellant  rests  upon  the  Statute  of 
Ximitations,  we  are  unable  to  consider  it,  for  the  reason  that 
the  transcript  fails  to  show  when  the  action  was  commenced. 
This  defect  in  the  transcript  was  discovered  at  the  argument, 
and  counsel  stipulated  that  the  appellant  might  obtain  the 
certificate  of  the  Clerk  below  as  to  the  date  at  which  th^  action 
was  commenced,  and  make  the  same  a  part  of  the  transcript 
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This,  however,  has  not  1)1 
trnable  to  deteinnine  wheta 
or  not  \ 

The  point  that  the  evi^ 
must  also  be  disregarded 
specify  the  particulars  in  i| 
insufficient     (Practice  Ad 

The  case  seems  to  have 
tion  of  the  deed  from  Anct 
ant,  the  queetion  being  vi 
covered  by  the  description 

The  case  shows  that  the 
of  Swindle  Hill,  in  Yanki 
Oonnty,  being  crossed  near 
from  Yankee  Jim's  to  Tod* 
the  side  of  the  hill,  with  a  1 
hundred  feet,  and  running 
the  hill.     The  description 
^  All  that  certain  piece  of  n 
field,  on  Swindle  Hill,  souti 
Jim's  to  Todd's  Valley,  i 
marked  by  stakes  and  com< 
or  less,  and  running  back 
description,  the  Court  belo 
of  the  ground  lying  above 
in  the  deed.    In  this,  we  tl 

For  the  purpose  of  dete 
pet^nt  to  ascertain  by  extr 
of  the  land  in  dispute,  an< 
tions  in  the  deed.  For  thf 
is  always  admissible,  for  i: 
to  the  deed  by  applying  it 
dence  was,  therefore,  adrc 
ground  in  dispute  having 
ascertained  —  to  show  the 
designlations  and  calls  nan 
it  will  be  found  that  all  of 
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deed  applj  to  the  land  in  diBpnte,  or  that  they  do  not;  i:f  the 
IsLttGir,    the  lazi.d  has  not  passed  by  the  deed;   but  if    some 
0!f    iJti^ox  apply  to  the  hind,  and  the  othenudo  not,  then,  jf 
-frli^go   ^vvrliich  do  apply  describe  the  land  with  sufficient  cer- 
"fa^l-nty^    the  lAxid  has  passed^  for  those  which  do  not  app]y 
xn^y  be  rejectod  as  false.     This  must  be  done  in  order  to  give 
Atff  eot  to  the  ixitent  of  the  parties ;  and  as  ancillary  to  this,  it 
-^  ^tlso  competjent  to  explain  by  parol  testimony  the  meaning 
€x£  e:xp^re8sionB  used  in  the  deed  for  the  purpose  of  describing 
^y^        la,n.<l  -which  do  not  convey  a  definite  meaning  without 
y^  ^^^nlanation.    (Starkie  on  Evidence,  with  notes  by  Shars- 
^^^y^     d2.)     It  was,  therefore,  comi)etent  for  the  defendant 
♦       &lx<y^^   ^y  P^'^1  testimony  the  precise  location  of  Comer's 
^Id       iJ^®    road  from  Yankee  Jim's  to  Todd's  Valley,  tho 
x«>^   known  as  the  **  Booth  Claims,"  and  what  is  the  full 
^^^  ^^coi^^^    ^^  *^®  expression  "rmining  back  into  the  hill.'* 
^,    -^     liA^vdug  been  done,  if  it  appeared  that  some  of  these 
Z"      43jriT>*^^^®  applied  to  the  land  in  dispute,  and  others  did 
Ttti-      -tb^    Court  was  bound  to  reject  the  latter  and  look  only 
^      -fclx^    :£oXTaa«r,   and  if  they  describe  the  land  with  sufficient 
*^  -^jj^fy^    to  hold  that  it  passed  by  the  deed.     (Reed  ▼. 

^Zi^^r^    ST  Cal.  57;  Mvlford  v.  Le  Franc,  26  CaL  88.) 
^^'^rX^^''f;^stimoiiy  shows  that  the  road  fi'om  Yankee  Jim's  to 
^^^^    '^Bllej  crosses  the  land  in  dispute  near  its  lower  line,. 
T^        ^^^oxrxex^a  field  is  below  or  south  of  the  road,  that  the 


g^^  -tbe  road,  and  extends  to  the  centre  or  summit  of  the 

Ck\>o^^  v>xit^  -what  is  the  precise  meaning  of  the  phrase  "  running 
lii"  ^  ^xx'to  *^^  hill,"  when  used  as  descriptive  of  a  mining 
"baofe  doee   T^^   appear  from  the  testimony.     That  phrase 


"tl^*  ^    ^^lO^wn  as  the  "  Booth  Claims  "  lies  both  below  and 

^xx'to    *^^  ^^^W  wnen  usea  as  aescnpuve  oi  a  mining 

<loee   T^^   appear  from  the  testimony.     That  phrase 

^la.^Tri?         ^^^^^y  not  have  conveyed  a  clear  and  definite  idea  to 

'TXX^'y  ^       ^^   "below.     If  not,  it  was  competent  for  the  Court 

-tib^  -paTol  testimony  for  the  purpose  of  explaining  its 

^^^    Ixefl-  j^  ja  ^Q^  ^^  expression  in  common  use  in  deeds 

TO^^"*^?^     Vj^rpose  of  describing  land;  but  it  may  be  in  use 

:f o"^    '^^^     .^^\r\eT^  for  the  purpose  of  describing  their  minincr 

^tTOOTXg     ^x\^  ^*^y  \i^^^  among  them,  a  certain  and  definite 
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meaning.     If  so,  that  meai 
and  full  force  given  to  iti 
deecL     The  same  ezpresai^ 
seems  to  be  there  used  ii 
claim  as  running  back  to 
summit  of  the  hill.    The  e 
custom  of  minerSy  in  locati^ 
have  that  meaning;  and  if  i 
to  it  in  the  construction  of 
sion,  to  one  entirely  unacqi 
and  the  mode  of  locating  a 
be  unintelligible  and  yet 
annexed  to  it  by  extrinsic 
evidence  should  be  receiv( 
certain  meaning  among  mil 
merchants,  which  are  not  i 
terms,  abbreviations,  word 
cal  and  scientific  terms,  n 
explained  by  parol  evidence 
Court.     So,  if  the  terms 
particular  business  or  calli 
general  rule  that  patent  ar 
parol.     (Starkie  on  "Evidei 

U  a  custom  exists  amoni 
claims,  of  establishing  a 
back  to  a  perpendicular  pi 
of  the  summit,  such  custc 
the  phrase,  "  running  bac' 
dence  was  admitted  to  s 
country  the  word  **  thous 
rabbits,  meant  1,200.     (Si 

By  a  charter  a  vessel  w: 
to  be  unloaded  at  a  eerts 
longer  the  charterer  was 
time  of  the  vessel  being 
deliver/'     Evidence  to   si 
those  words  had  acquire< 
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admissible.  {Robertson  v.  Jackson,  2  0.  B.  412.)  So,  to 
show  what  is  the  meaning,  in  a  bill  of  lading,  of  a  delivery 
"tn  Lond(m/'  (Bourne  v.  Oatliffe,  3  M.  &  G.  643.)  In 
Lilly  V.  Ewer,  Dougl.  72,  evidence  of  merchants  was  admitted 
upon  the  question  whether  ''  sailing  with  convoy "  meant  for 
the  whole  voyage  or  not. 

We  think  those  cases  are  upon  all  fours  with  the  present, 
and  that  the  defendant  should  be  allowed  to  show,  if  he  can, 
by  extrinsic  evidence,  that  the  words  "running  back  into 
the  hill,"  in  miners'  parlance,  mean  running  back  to  the 
centre  or  sunonit  of  the  hill. 

So  far  as  the  case  now  shows,  "  Comer's  field  "  and  "  South 
of  the  road  from  Yankee  Jim's  to  Todd's  Valley,"  are,  in 
part  at  least,  false  calls;  if  so,  they  must  be,  so  far,  disre- 
garded. But  the  remaining  calls  may  be  sufficient,  when 
consulted  in  the  manner  already  suggested.  We  are  unable 
to  perceive,  so  far  as  the  case  now  shows,  why  the  remainder 
of  the  description,  "  said  claim  is  known  as  Booth's  Claim, 
marked  by  stakes  and  comers,  four  hundred  feet  front,  more 
or  les9^  and  running  back  into  the  hill,"  is  not  applicable  to 
the  ground  in  dispute  and  sufficiently  certain  for  all  the  pur- 
poses of  description. 

Judgment  and  order  reversed,  and  new  trial  granted. 


AKITA  LEWIS,  and  J.  W.  CHAED  by  His  Gitabdtaw, 
W.  G.  CHARD  V.  S.  D.  JOHNS,  J.  G.  DOLL,  J.  L 
SIMPSON,  J.  B.  GALLAND  and  M.  LEVENSOHK 

ioiNT  Trbspassbui  Undbb  Lboal  PX0CB88  —  LiABiLiTt  OF. —  In  an  action 
by  the  parties  whose  property  has  been  wrongfnlly  taken  nnder  legal 
process,  an  who  join  or  participate  in  the  trespass  are  jointly  liable 
as  joint  trespasaera. 

-Plaintiffs'  property  was  illegally  seised  by  defendant  J^  as  Sheriff, 
by  levy  under  writs  of  attachment  against  B.  J.  C,  sued  out  by  the 
other  defendants,  D-  &  ^m  *^^  L.  &  G. ;  the  levying  under  the  writ  of 
D.  &  8.  taking  precedence  only  because  It  first  came  to  the  hands  of  J. 
At  the  time  of  making  said  seizure  J.  acted  without  special  directions 
from  tha  other  defendants,  but  Immediately  thereafter  all  the  defendants 
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were  daly  notlfltd  of  plalnti 
redellyery  waa  demanded  by  i 
It,  St  Q.  executed  and  delinl 
agalnat  the  plaintiffs'  tald  clai 
9t  grain  in  field  In  proeen  of  | 
wherelyy  it  became  lott  to  pla| 
applied  to  the  satitfactloB  in' 
and  the  resldne  to  the  eatisfac 
for  both  of  which  lawful  jadg 
time  been  reeorered.    Held,  ^ 
paaaen,  and  jointly  liabto  to  ; 

Afpxal  from  the  District 
Tehama  Coimty. 

Plaintiffs  had  judgment 
moved  for  a  new  trials  whiol 
and  defendants  Galland  an* 
judgment  and  the  order  dd 

All  the  other  facts  of  the 
this  Court  on  this  appeal;  ai 
in  this  cause  on  a  former  ap{ 

Bohinson  <6  DutUap,  for  . 

Appellants  are  not  respor 
Sheriff  in  executing  the  pi 
levy  made  by  him  thereund 
sonSy  because  he  was  not  ac 
defendants  in  making  such 
Sheriff's  act  must  be  done 
defendants.  (Adams  v.  K^ 
Wells,  6  Barb.  81;  Coats 
Bogue,  20  Penn.  228 ;  Daa 
Weidler  v.  Fenner's  Bank 
Princeton  Bank,  1  Spencei 
7  Blackf.  74;  Leuns  v.  Jo 

The  receipt  of  the  mone 
levied  on  could  not  charge 
ratification  of  the  trespass 
did  they  in  any  manner  beco 
V.  Freeman,  9  Johns.  117  j 


Jan.  1868.] 


Lbwis  v.  Johns. 


681 


ArgQinent  for  Appellants. 


Croke  Eliz.  824;  West  v.  Shockley^  4  Harp.  287;  Kreger  v.  > 
Osbom,  7  Blackf.  74.) 

No  injury  was  done  to  plaintifFs,  and  no  right  of  acti(m 
accrued  to  them  from  the  levy  made  by  defendant  Johns, 
under  the  defendants  Gkdland  and  Levenaohn's  attachment, 
because  such  levy  was  not  upon  the  property  itself,  but  upon 
the  interest  of  E.  J.  Lewis  therein.  {Blanchard  v.  Brooks, 
12  Pick.  66;  Arms  v.  Burt,  1  Vt  311;  MilUr  v.  Ewing,  6 
Cush.  84;  Oee  v.  Moore,  14  Cal.  472;  Oassner  v.  Patterson, 
23  Cal.  299-301;  Hull  v.  Comley,  1  Kern.  506;  Bank  of 
Lansinghurgh  v.  Crary,  1  Barb.  560.) 

The  first  levy  puts  the  property  in  the  custody  of  the 
Sheriff,  and  the  goods  Toeing  thus  in  the  custody  of  the  law, 
the  first  levy  suflSces  for  any  subsequent  attachment,  and  the 
property  is  not  and  cannot  be  so  seized  under  a  second  attach- 
ment in  the  hands  of  the  same  officer  who  took  possession  of 
the  goods  under  a  levy  of  the  first  attachment  so  as  to  make 
the  second  levy  a  trespass. 

**  After  having  levied  on  goods  with  one  fieri  facias,  if  the 
SheriflF  receives  a  second  fi.  fa.  the  first  levy  is  sufficient  for 
both  executions.''  (Cresson  v.  StovJt,  17  Johns.  121 ;  HartweU 
V.  Bissell,  17  Johns.  128 ;  Holt,  643 ;  1  Show.  174 ;  4  Bacon's 
Ab.  389 ;  Woodf all's  Tenants'  Law,  389 ;  Hagan  v.  Lucas,  10 
Peters,  IT.  S.,  403-405 ;  Bachusst  v.  Clirikard,  1  Show.  178 ; 
8  B.  &  Aid.  95;  Peck  v.  Tiffany,  2  Coms.  459;  RusseU  v. 
Oibhs,  6  Cow.  390 ;  Van  Winkle  v.  Udall,  1  Hill,  560.) 

The  first  levy  being  void,  there  was  no  second  levy,  and 
no  advantage  therefore  could  inure  to  defendants  Qalland 
&  Levensohn,  nor  any  trespass  be  committed  by  them.  {GoJr 
lins  Y.  Levins,  10  Adol.  &  Ell.  570 ;  37  Eng.  Com.  Law,  175.) 

The  defendants  Doll  and  Simpson,  and  the  defendants 
Galland  &  Levensohn,  could  not  be  co-trespassers  and 
jointly  liable.  If  any  liability  existed,  it  was  primary  on 
the  part  of  the  former,  and  secondary  on  the  part  of  the 
latter,  and  only  proportional  as  to  each.  {Davidson  v.  Dallas, 
8  Cal.  258.) 
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1^.  B.  Long,  for  Respond 


The  facts  aa  found  by  th< 
•«  those  in  the  same  ca^se  in 
parties  in  this  suit  as  tresp 
excuse  themselves  on  the  gr< 
Sheriflf  (defendant  Johns) 

interestofE.  J.  Lewis;tha 

because  Johns  had  already 

prior  attachment  in  favor  < 

Yet  both  attachments  were  I 

bonds  of  indemnity  were  g\ 

time.    The  principle  is  wel 

personal  property  by  an  offic 

law,  is  — without  either  a 

(Stewart  v.  Wells,  6  Barb. 

maintain  either  replevin  or 

show  an  act  of  forcible  dispoi 

law  presumes  that  every  offii 

accordance  with  its  mandates 

to  execute  an  attachment  agai 

it  and  taking  it  into  his  posse 

Taafts  V.  Manlove,  14  Cal.  4 

terest  in  personal  property,  tl 

session.  (10  Cal.  380 ;  12  CaL 

had  no  interest  in  the  grain, 

seizure  were  trespassers,  anc 

Dallas,  8  OaL  250;  Bour  v.  i 

participates  in  the  iUegal  ex€ 

ratifies  it,  is  particeps  crimini 

cipal— the  officer.    (8  Cal.  2 

that  this  whole  ease  is  res  €u 

OaL  98. 
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Opinion  of   the   Court  —  Sanderson,   J. 


By  the  Court,  Sandeeson,  J, : 


There  is  a  marked  difference  between  this  case  and  that  of 
Davidson  v.  Dallas,  8  Gal.  227 ;  15  Cal.  79.  That  was  an 
action  by  an  assignee  of  the  Sheriff  upon  the  indemnity  bond 
which  was  given  by  the  second  attaching  creditor.  This  is 
an  action  by  the  parties  whose  property  was  wrongfully 
taken,  against  the  Sheriff  and  both  attaching  creditors,  as 
joint  trespassers. 

It  was  substantially  conceded  by  the  Court,  in  the  former 

case,  that  the  attaching  creditors  were  joint  trespassers  as  to 

the  injured  party,  but  it  was  held  that  the  same  rule  did  not 

apply  as  between  them  and  the  Sheriff  in  an  action  upon 

the  indemnity  bonds.     The  Court  said:  "  It  is  conceded  that 

in  a  case  of  joint  trespass,  the  party  injured  may  sue  one  or 

all  of  the  trespassers,  and  each  one  will  be  liable  for  the 

whole  damages ;  but  a  satisfaction  made  by  any  one  of  them 

will  be  a  discharge  of  all.     But  in  this  case,  as  between  the 

Sheriff  and  his  indemnitors,  the  same  rule  does  not  apply. 

He  does  not  bear  toward  them  the  same  relation  that  the 

injured  party  does  toward  joint  trespassers.     As  between  the 

Sheriff  and  the  attaching  creditors,  their  liability  to  him 

arises  under  contracts  allowed  by  law.     In  those  contracts 

there  were  mutual  covenants.     He  bound  himself  to  detain 

the  property,  first  for  Gibson  (the  first  creditor,)  and  second 

fdr  Dallas  (the  second,)  with  the  condition  that  this  order 

was  subject  to  be  changed  by  the  ultimate  results  of  the 

suits."      (Page  255.) 

It  was  accordingly  held  —  First,  if,  in  such  a  case,  both 
attachments  are  ultimately  sustained  and  the  whole  proceeds 
of  the  property  absorbed  by  the  judgment  of  the  first  cred- 
itor, the  Sheriff  must  look  to  him  alone  for  indemnity; 
second,  if  the  first  attachment  is  defeated  and  the  second 
sustained,  he  must  look  solely  to  the  second  attaching  cred- 
itor for  Mq  entire  indemnity;  third,  if  both  are  sustained 
and  the  properQr  sells  for  more  than  siifficient  to  satisfy  the 
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first,  the  Sheriff  is  entitj 
creditors  in  proportion  to  1 
sale  paid  by  him  to  them 
attachments  are  defeated,  \ 
is  in  proportion  to  the  am(| 
...  «k|  the  value  of  the  property  ia^ 

^^|l  of  both  attachments,  in  wh^ 

^^  '     u       1  to  the  Sheriff  is  equal  to  t^ 

:  .  **•'  It...    j  and  the  second  creditor  is 

'    J|i?i|lt-     ',  remainder. 

'  '  .n«>ii!li^      ^  Whether  this  is  sound 

•fitl-itir  >•««•  here.     It  was  very  serious!; 


^a  \ 


'|f»»^  f?  the  same  case.     (16  CaL  7 


in  response  to  its  citation  b 

^  pose  of  showing  that  it  is 

'  '  *  jjljli?  application  to  the  facts  of  t 

!  * !  •««<'i|itf.  ^^®  ^^®  question  here 

.    f^tn*^'  .    joint  trespassers  with  theii 

[  to  perceive  upon  what  grov 

jM^*******!  not 

s  '  It  does  not  appear,  eithc 

^  ■  l^y;!!'^*  ings,  whether  at  the  start 

i\|i-j  •  *"^\|    i  gave  the  Sheriff  any  direcl 

l'iiiln'.t<w  <    i  question.      The  case  mere 

Doll  &  Simpson  was  issue 
placed  in  the  hands  of  tl 
attachment  of  the  appellf 
issued  on  the  eleventh  of  t] 
hands  of  the  Sheriff  on  tht 
the  twelfth  for  the  benefit 
&  Simpson  taking  precede 
because  it  was  first  placed 
that  thereafter  the  Sheriff 
the  property  was  theirs,  ai 
ant  in  the  attachment;  the 
and  the  appellants  execute 
the  same  day,  and  delivei 
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property  was  sold,  as  perishable,  for  the  benefit  of  botli 
attachments;  that  the  proceeds  were  sufficient  to  pay  the 
whole  of  Doll  &  Simpson's  claim  and  three  fourths  of  the 
appellants',  and  were  so  applied  by  the  Sheriff. 

In  view  of  these  facts,  there  is  no  pretense  for  saying  that 
the  appellants  were  not  joint  trespassers  with  their  co-defend- 
ants. If  the  property  was  not  seized  in  the  first  instance 
by  their  direction,  it  was  subsequently  retained  and  sold  by 
their  direction  and  for  their  benefit,  and  the  benefit  actually 
received.  (Adams  v.  Freeman,  9  Johns.  118;  Stewart  v. 
Wells,  6  Barb.  81.) 

The  remaining  points  do  not  require  special  notice.  They 
are  mainly  covered  by  our  opinion  delivered  in  this  case 
when  here  before.     (24  Cak  98.) 

Judgment  and  order  affirmed. 


MATTHEW  KELLER  v.  A.  B.  CHAPMAIT. 

Blittion  Coktbst. —  Proeeedlnss  instituted  to  eontest  the  eleetloii  of 
county  officers,  are  special  and  summary  in  their  character. 

IDIM  -=-  CoNTKSTAMT'a  Dhtt. —  The  coutestsut  will  not  be  permitted  to 
take  judgment  by  default,  but  must  prove  the  allegations  of  his  state- 
ment. 

RXTUBIfS    NOT    TO    BB    RBJBCTBD    FOB    IrBBOULABITT    MOT    RBSULTINO    IN    In- 

JDBT. —  Election  returns  should  not  be  rejected  for  any  Irregularity  In 
the  appointment  of  the  officers  of  election,  where  it  does  not  appear  that 
any  injurious  results  accrued  therefrom,  either  by  the  reception  of 
Illegal  votes  or  the  rejection  of  legal  rotes,  or  that  either  of  the  candi- 
dates lost  or  gained  votes  tbereby. 
Oontinuancbs  im  Blbctiom  Contbst  GasiB. —  Where,  In  an  election  con- 
test case,  on  trial  in  the  County  Court,  a  continuance  was  granted  for 
seven  days  against  the  objections  of  respondent,  and  without  affidavit 
showing  cause:  held,  that  it  was  unauthorized,  and  operated  as  a  dls- 
eontinuanee  of  the  proceeding. 

Appeai.  from  the  County  Court  of  Lo8  Angdee  County. 

This  was  a  proceeding,  under  the  statute,  by  the  oonteatant, 
as  a  quah'fied  elector  of  Los  Angeles  County,  to  contest  and 
set  aside  the  election  of  defendant,  at  the  general  election 
held  in  1867  to  th©  office  of  District  Attorney  of  said  county. 
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Among  the  grounds  of  contest 
ment  are  the  following,  to  \9^ 
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"That  at  said  election,  h 
Precinct  of  said  county,  thei 
Clerk  appointed  by  the  Boad, 
other  Clerk  appointed  accord^ 

"  That  at  said  election,  hold 
of  said  oonntjy  the  same  waj 
Clerk  appointed  by  the  Supeu 
substitute  named  by  said  Clei 
the  Clerk  appointed  by  said  S' 
appeared  on  the  day  of  the 
Abila  in  his  place^  contrary  \ 
according  to  law,  and  who  1 
the  returns  thereof.     That  : 
appointed,  constituted,  or  qui 
precinct  prior  to  said  electioi 
said  precinct  were  illegal,  an 
Chapman,  would  defeat  him 
eleven  votes. 

"Petitioner  alleges  that  sai 
by  the  Board  of  Canvassers 
eight  votes.  That  V.  E.  Ho 
ber  of  votes  tor  the  office  of  " 
and  would  be  duly  elected  i 
That  said  Chapman  was  dec 
consequence  of  the  irregula 
forth,  and  of  the  ill^al  v 
cincts,"  etc 

After  the  trial  had  progr 
conte^^tant's  motion,  and  af 
adjourned  further  proceed! 

Among  the  facts  ajad  c 
Oourt  are  the  f oUowingy  to 
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StaUmtnt  of  Vftctt. 


"  Ist  That  at  the  precinct  called  the  Half -Way  House, 
George  Carson  acted  as  one  of  the  Judges  of  the  general 
election,  in  September  last,  without  having  been  named  by 
the  Board  6f  Supervisors  or  elected,  as  provided  for  by 
statute. 

"2d.  That  at  the  Precinct  of  San  Juan,  at  the  general 
election  aforesaid,  the  election  was  held  by  Juan  Abila,  not 
appointed  by  the  Board  of  Supervisors  as  an  officer  at  said 
election,  and  without  having  been  elected,  as  provided  for 
by  statute. 

"3d.  That  William  McLaughlin,  who  was  appointed  by 
the  Board  of  Supervisors  as  one  of  the  officers  of  said  elec- 
tion, was  an  alien.     ♦     ♦     * 

"  And  the  Court  finds,  as  a  conclusion  of  law,  that  at  the 
Half- Way  House  the  election  was  not  held  by  the  officers 
appointed  by  the  Board  of  Supervisors,  or  elected,  as  pro- 
vided for  by  statute,  and  there  was  no  legal  election  in  said 
precinct. 

"So  also  in  the  Precinct  of  San  Juan,  the  election  was 
not  held  by  the  officers  appointed  by  the  Board  of  Super- 
visors, or  elected,  as  provided  for  by  statute,  nor  could  some 
of  the  persons  appointed  by  the  Board  of  Supervisors  act, 
one  being  an  alien.     *     ♦     ♦ 

"  Therefore,  it  is  ordered,  adjudged,  and  decreed  that  the 
election  at  the  precinct  of  the  Half -Way  House  is  null  and 
void.  Also,  that  the  election  in  the  Precinct  of  San  Juan 
is  null  and  void. 

"  That  the  certificate  of  election  of  A.  B.  Chapman,  as 
District  Attorney  for  the  County  of  Los  Angeles,  is  null  and 
void,  and  that  the  next  person  receiving  the  greatest  number 
of  votes  for, the  office  of  District  Attorney,  as  aforesaid,  was 
V.  E.  Howard,  who  is  hereby  declared  duly  elected  and 
entitled  to  a  certificate  of  election  as  District  Attorney,"  etc. 

Judgment  was  rendered  accordingly. 

At  the  trial  no  proof  was  made  by  contestant  of  any  other 


'i 


Jl 


'  •  ■  t: 

'  ■  I"- 

I       ■'•!■ 
I  ■  ■  •%. 

i 
.'1  ^^  .      I 


®28  Kellbb 


votes  cast  or  canvassed  for 
office,  except  at  said  preci 
pealed. 

The  other  facts  are  stated 

Thorn  £  Smith,  and  A.  G 

The  Comity  Court  erred  i 
the  Precincts  of  Half-Wav 
void.  *' 

_   It  is  not  pretended  that  ai 
irregularity  was  committed 
that  the  result  of  the  electio 
affected  at  those  precincts  by 
■Nor  is  it  shown  that  the 
qualify,  or  to  take  the  const 
any  of  them  omitted  orcomra 
the  integrity,  regularity  or 
(  nhipley  V.  McCune,  12  Cal 
816-318.)    Admitting  that  a 
Act  were  not  strictly  compli, 
tion,  is  that  to  cut  off  the 
voting?    If  so,  it  would  ah. 
unscrupulous  individuals  to  d 
But  the  Courts  do  not  cou: 
absurd  construction  of  the  a 
no  fault,  their  fair  and  hone 
will  not  he  set  aside  on  accoui 
omission  of  one  or  more  of  tl 
2,741 ;  Sprague  v.  Nortoay,  3£ 
V.  Cook,  14  Barb.  200,  292, 
The  County  Court  erred  in 
the  next  person  to  appellant 
of  votes  for  the  office  of  Dis 
regarded  as  a  finding  of  fact 
support  it     If  it  be  regarded 
has  no  premises,  either  in  the 
County  Court  lost  jurisdictio] 
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the  trial  for  the  space  of  one  week,  after  the  trial  commenced, 
and  its  £ndings  and  judgment  herein  are  coi^am  rum  judice. 
(Hitt  Dig,,  Art  2,481;  Dorsey  v  Barry,  24  CaL  449-467; 
Casgrove  v.  Rowland,  24  Cal.  457.) 

y.  E.  Howard,  for  Hespondent 

While  minor  irregularities  are  to  be  disregarded,  the 
validity  of  an  election  depends  on  its  being  held  at  the 
proper  time  and  place,  and  by  the  officers  required  by  law. 
(Saiterlee  v.  San  Francisco,  23  Cal.  230;  Bourland  v,  Hil- 
dreth,  26  Cal.  178.)  There  must  be  a  substantial  com- 
pliance with  the  law.  {Knowles  v.  Yates,  31  Cal.  92;  see 
the  Petaiuma  Case,  ante,  as  to  registration.)  The  election  at 
San  Juan  was  not  held  by  the  Clerk  of  the  Election  appointed 
by  the  Board  of  Supervisors,  but  by  a  person  by  the  name  of 
Abila,  who  was  not  Clerk,  either  de  facto  or  de  jwre,  but  a 
mere  intruder,  and  his  acts  were  void.  (The  People  v. 
White,  24  Wend.  626;  Wilcox  v.  Smith,  5  Wend.  234;  The 
People  V.  Cooh,  4  Selden,  99.)  There  is  the  same  objection 
to  the  officer  at  the  Half-Way  House. 

Suffrage  is  not  a  natural  right.  It  is  a  creature  of  the  law, 
instituted  for  the  benefit  of  society,  and  to  be  exercised  in 
the  manner  which  the  law  prescribes.  (Story  on  the  Const., 
Sec  680;  30  Conn.  691;  Chase  v.  Miller,  41  Penn.  St.  R. 
420.)  The  power  of  the  Legislature  to  regulate  the  mode 
and  manner  of  holding  elections,  when  not  restrained  by  the 
Constitution,  has  been  recognized  by  repeated  decisions  of 
thifi  Court  [westbrook  v.  Rosborough,  14  Cal.  186.)  These 
statutes  are  mandajjory.  {People  v.  Weller,  11  Cal.  49.) 
Majorities  go  for  nothing  at  an  irregular  election,  and  are 
not  regarded  aa  majoritie&  {Commonwealth  v.  Jioss,  36 
Penn.  263.) 
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By  the  Court^  Bhodbs,  \ 

Proceedings  instituted  t 
officers  are  special  and  mm 
ders  V.  Haynea,  18  Cal.  150 
14  Cal.  603 ;  Searcy  v.  Groi 
24  Cal.  449 ;  Casffrave  v.  H'i 

The  contestant  is  not  p< 
default  (Searcy  v.  Growj 
must,  therefore,  prove  the  if 
failed  to  prove  that  Howard 
precincts  the  returns  of  wlj 
and  certain  others  which  wi 
respondent  received  the  maji 
fatal. 

The  rejection  by  the  Coii 
election  held  at  the  Half-V? 
Juan  Precinct,  on  account  oi 
of  certain  of  the  officers  of 
without  overturning  the  doc 
Cal.  173,  as  it  does  not  ap 
accrued  therefrom,  either  bj 
the  rejection  of  legal  votes, 
lost  or  gained  votes  thereby. 

In  Dorsey  v.  Barry  we  c( 
of  the  Election  Act,  and  1 
Court  "may  adjourn  from 
ended,  and  may  also  continr 
ment  to  any  time  not  excee< 
shovm,"  eta,  precluded  the 
continuances  than  such  as 
summary  nature -of  the  pro 
exercise  of  the  graieral  disc: 
tinuances  possessed  by  Cou: 
sion  of  the  particular  mo 
exclusive  of  all  non-enum 
continuance  from  the  sixtl: 
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was  on  trial,  to  the  thirteenth  of  the  same  month,  against 
the  objections  of  the  respondent  and  withont*  an  affidavil 
showing  cause,  was  unauthorized,  and  operates  aa  a  discon- 
tinuance of  the  proceeding. 
Judgment  reversed. 


HISLER  V.  CARE  AND  BESSE. 


Rmflvtiv  —  MsAStTRS  OF  Damaobs. —  Id  actSona  of  replevin,  where  d«^ 
llYery  cannot  be  ha4.  and  only  detention  of  property  la  complained  oC, 
tbe  measure  of  damages.  In  respect  of  the  yalae  of  property  detained,  Is 
Its  yaJne  at  the  place  of  detentl<Mi  when  the  action  was  coiiimenced.  In- 
such  case  the  action  hears  a  near  resemblance  to  trover.  In  whloh  the 
Talne  of  the  property  at  the  place  of  conyersion  is  taken  as  the 
criterion. 

Idkm  —  EviDEN'ci  AS  TO  Valub. —  Por  the  purpose  of  determinlni;'  'the 
Talue  of  the  property  at  the  place  of  detention  —  and  where,  also, 
dellTery  should  have  been  made  r~  evidence  Is  admissible  of  its  value 
at  the  place  of  market,  the  coat  of  transportation  thither,  and  the 
usual  expenses  of  sale. 

BxBONBons  iNSTEUCTioic  —  Whwi  NOT  Injobious. —  When  an  ihstmc' 
tlon  to  the  jury,  although  erroneous,  was  not  productive  of  any  Injoiy 
to  either  party,  the  Judgment,  by  reason  thereof,  will  not  be  disturbed. 

8DMMONB  IN  JusTics'B  CouBT  —  TiMB  OP  Rbtuhn. —  By  8  proper  con- 
struction of  sections  five  hundred  and  forty-one  and  five  hundred  and 
forty-three  of  the  Practice  Act,  the  sonunons  —  when  required  to  be 
published  —  may  be  made  returnable  more  than  ten  days  from  its  date. 
{Beaver  v.  Fitzgerald,  23  Cal.  86.  affirmed.) 

IDBM. —  Bnt  otherwise,  unless  publication  be  required :  and  to  that  end, 
plaintiff  must  make,  and  file  with  the  Justice  the  affidavit  provided  for 
In  said  section  five  hundred  and  forty-three. 

lOBM  —  Bffbct  of  iNsumciBNT  AFFIDAVIT  —  Attachmbnt. —  Where  the 
affidavit  fttlled  to  show  that  plaintiff  had  a  cause  of  action  against 
defendant,  the  summons  which  was  made  returnable  more  than  ten 
days  from  its  date  was  void,  as  —  under  section  five  hundred  ar }  fiitj- 
one  of  the  Practice  Act  —  was,  also,  an  attachment  Issued  in  the  cause. 

Attachment  Void  fob  want  of  Pbopbb  tJNDBBTAKiNO. —  Where  the  nnder- 
taldng  given  on  Issuing  an  attachmont  from  a  Justice's  Court  was 
to  the  effect  that  plaintiff  would  pay  all  costs,  etc.,  and  the  damages  the 
defendant  might  sustain  by  reason  of  the  attachment,  **  not  exceeding 
one  hundred  dollars:  **  7uM,  that  the  undertaking  was  bad.  and  rendered 
the  attachment  void  because  not  Issued  In  substantial  conformity  with 
the  i»rovlslooB  of  the  five  hnndrsd  and  nfty-thlid  MCttoftof  the  Practice 
•    Act  .'     '  ^ 
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Appeal  from  the  District 
Santa  Orus  Oounty. 

Defendants  justified  und< 
issued  in  the  case  of  Bease  vi 
the  defendant  in  which  actid 
the  property  in  question.  DJ 
Constable^  made  the  levy  \xi 

In  the  Court  bdow,  plaint 
dred  and  fourteen  dollars,  an 
a  new  trial,  the  motions  for 
statements,  and  denied.  E 
.judgment  and  the  order  deny 

The  other  facts  are  stated 

Gray  &  Braafidon,  for  Plai 

The  property  was  taken  \ 
Santa  Cruz  County.  The  de 
of  the  oats  at  Pescadero,  rect 
seventy-nine  dollars.  The 
oats  he  sold  at  San  Francisc 
dred  and  seventy-nine  doUa 
taking  our  property,  he  hat] 
and  sent  it  away  and  put  e 
ehum  to  be  entitled  to  dedu 
these  expenses,  and  the  Coi] 
that  the  defendant  was  entit 
to  the  amount  of  three  hunc 

The  action  and  judgmen 
property,  or  its  value,  and  d 
property  were  traceable  in 
plaintiff  could  follow  it  to  £ 
in  the  State,  and  there  by  p 
The  plaintiff  may  recoTer  ' 
time  of  the  converflion,  or  at 
V.  Kraft,  9  Cal  562 ;  IBameA 
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man  can  follow  his  property  as  long  as  it  can  be  identified, 
and  the  wrongdoer  cannot^  by  partially  changing  its  appear- 
ance or  character^  or  putting  improvements  or  expenses  upon 
it^  claim  from  the  owner  a  reimbursement  for  his  labor  or 
trouble^  or  ezpensa 

This  has  been  held  in  the  case  of  manufacturing  leather 
into  shoesy  (see  note  in  4  Denio,  335,)  cutting  trees  on  anoth- 
er's land,  and  converting  them  into  shingles,  (Betts  v.  Lee,  5 
Johns.  848,)  or  into  charcoal,  (Curtis  v.  Oroat,  6  Johns. 
168,)  or  into  posts  and  rails,  (Snyder  v.  Vane,  2  Rawle, 
4d3,)  or  converting  logs  into  boards,  (Browne  v.  8axe,  7 
Oowen,  95,)  or  into  boards  and  planks,  (Baker  v.  Wheeler, 
8  Wend.  508,)  or  com  into  whiskey,  (Silabwy  t.  MeCoan, 
8  Ooms.  881.) 

PaUermm,  WaJlaee  A  Stow,  for  DefendantiL 

Defendant  Carr  was  acting  as  Constable.  In  such  a  ease 
tiie  general  principle  is — althou^  the  form  of  the  action  be 
in  tort — the  party  aggrieved  is  entitled,  indepiendent  of  any 
statutory  relief,  to  recover  only  to  the  extent  of  his  actual 
injury.  (Sedg.  on  Damages,  506;  Williams  v.  Mostyn,  4 
Mees.  &  W.  145;  Rose  v.  Story,  1  Barr.,  Penn.  State,  191; 
Goodman  v.  Church,  20  Vt  187 ;  BaJeer  v.  Freeman,  9  Wend. 
36;  Clark  v.  HdUach,  16  Wend.  607;  Sullivan  v.  Cashm^v, 
20  Cal.  57;  Dorsey  v.  Manlove,  14  Cal.  655.)  In  Hamsr  v. 
Hathaway,  33  Cid.  117,  this  Court  said:  "The  market 
value  is  to  be  ascertained  at  the  place  of  the  conversion;  all 
the  authorities  so  hold.'*  Pescadero  was  the  place  where  de 
fendants  took  possession;  there  was  no  market  value  there, 
or,  rather,  the  market  value  at  that  place  was  what  the 
property  would  bring  in  San  Francisco,  less  the  expense  of 
getting  it  there.  (Practice  Act,  Sec  200;  Pope  v,  Jenkins, 
80  Miss.  628;  Buydam  r.  Jenkins,  8  Sandf.  646.) 
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By  the  Oourt,  Rhodss, 


The  pleadings  are  not  coi 

therein  stated  that  this  is  ai 

for  a  quantity  of  oats,  barl 

It  appears  from  each  stalj 

^.u.      I  that  the  plaintiff  had  purch 

*  possession  of  the  oats  and  b^ 

!ii'^'*'    1  and  sacking  the  potatoes,  i 

:!.  ni-      !  property,  under  an  attachn 


plaintiff's  vendor. 


;'•'■'  H*  The  defendants  contend  tl 

'  '"^'IS^  ^  dednot  the  expenses  in< 

'  2?,5  f ' "  property  to  the  point  where : 

,^)i1F  and  in  digging  and  sackin; 

.**tm|ijp    t  The  plaintiff  insiste  that 

*  proceeds  of  the  property,  w 

or  conuniflsioiis. 

The  theory  of  each  part^ 
are  not  entided  to  cLaim  coi 
laid  out  or  expended  upoi 
absence  of  a  request,  either 
Hiere  was  no  express  requ 
where  property  of  one  pei 
issued  against  another.  Had 
such  as  to  have  entitled  the 
for  money  had  and  received 
that  form,  questions  as  to  t 
the  gross  or  the  net  procee 
material;  but  in  the  action 
ages,  in  case  a  delivery  of  tl 
the  defendant  has  sold  the  ] 
not  the  price  at  which  he 
is  not  obliged  to  accept  th« 
effected  at  a  low  price,  nor, 
the  proceeds  when  the  pro] 
The  value  which  the  pla 
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the  provisions  of  wction  two  htmdred  of  the  Practice  Act, 
in  case  a  delivery  of  the  property  cannot  be  had,  is  the  value 
of  the  property,  to  be  ascertained  at  the  place  where  it  is 
detained  when  the  action  is  commenced.  We  refer  to  cases 
like  the  present  one,  in  which  the  plaintiff  complains  only 
of  the  wrongful  detention  of  the  property.  This  plaintiff 
demands  a  recovery  of  the  property,  and  if  a  delivery  is  had 
his  daim  is  satisfied,  except  for  damages  for  detention.  If 
a  delivery  cannot  be  had,  the  value,  at  the  place  where  the 
delivery  should  have  been  made,  stands  in  lieu  of  the  prop- 
erty. In  case  the  property  is  not  delivered  to  the  plaintiff, 
the  action  bears  a  strong  resemblance  to  an  action  of  trover. 
In  that  action  the  value  is  to  be  ascertained  at  the  place  of 
the  conversion  of  the  chattels.    {Earner  v.  Haihwway,  38  Cal. 

117.) 

Neither  the  price  at  San  Francisco,  nor  that  price  less  the 
freight  and  commissions,  is  the  true  criterion  of  value  at 
the  place  of  the  alleged  detention;  but  those  matters  are 
admissible  as  evidence  upon  the  question  of  value  at  the 
latter  place. 

The  charge  to  the  Jury  that  the  plaintiff  was  only  entitled 
to  recover  the  amount  received  by  the  defendant,  after  de- 
ducting the  expenses  for  freight,  commissions,  etc.,  except 
for  hauling  the  potatoes  to  the  place  of  shipment,  was  tech- 
nically -erroneous,  but  was  productive  of  no  injury  to  the 
plaintiff,  as  the  only  proof  of  the  value  of  the  property  con- 
sisted of  evidence  of  the  price  received  at  the  sale  and  of  the 
expenses  incurred  in  getting  the  property  into  market  and 
effecting  a  sale,  and  the  verdict  acoorded  with  the  evid^ice. 
The  papers  in  the  case  of  Besse  v.  Pinkham  were  properly 
excluded.     When  the  summons  is  required  to  be  published, 
it  may  be  made  returnable  more  than  ten  days  from  its  date. 
Section  five  hundred  and  forty-one  of  the  Praxrtice  Act  fixes 
that  as  the  time  within  which  summons  may  be  made  return- 
able; but  section  five  hundred  and  forty-three,  by  permitting 
service  to  be  made  by  publication,  necessarily  requires  that 
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in  certain  cases  the  time  si 

V.  FUzgerald,  28  CaL  86. 

The  sumiiKus,  however 

than  ten  days  from  its  di 

To  entitle  the  plaintiflF  to 

lication,  he  must  make  an 

provided  for  in  section  fi 

It  must  be  shown  by  tl 

exists  in  his  favor  and  agi 

offered  in  evidence  is  silei 

cient  to  authorize  the  pub 

that  reason  the  Justice  ht 

aay  beyond  ten  days  aft( 

therefor^  unauthorized  a 

also  fail,  under  section  fli 

want  of  a  sununons. 

A  further  objection  to  i 

tmdertaking  given  upon  tl 

to  the  effect  that  the  plain 

the  damage  the  defendant 

attachment,  "not  exceedinj 

The  Practice  Act  (Sec. 

the  effect  that  he  will  pay  t 

by  reason  of  the  attachme 

the  amount     The  attachi 

unless  issued  in  substantia: 

of  the  statute.    (Homan  v. 

T.  MwrshaU,  14  Barb.  06.) 

Judgment  ajaSimed,  witfai 


Jin.l%i8.1     P^O^MB  «.  BOAaa>  OF  EXAMTNEBS, 
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THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA, 
ex  rel  JAMES  QUHTN  et  al.  v.  THE  BOARD  OF 
EXAMINERS  CREATED  BY  SECTION  SEVEN  OF 
THE  BOUNTY  ACT.  (Stats,  of  Califobnia,  1863-4, 
Page  486.) 

BouiTTT  TO  VoLUNTBBBS  —  WHO  BifTiTLK)  To.^- The  Tohiiiteeps,  to  be  en- 
titled to  the  boanty  provided  to  be  paid  bj  thli  State,  by  the  Act  of 
April  4tti,  1864,  (Statutes  1863-4,  p.  486,)  must  have  enlisted  not  only 
under  the  laws  of  Congress  requiring  a  quota  of  yolunteers  to  be  raised 
In  this  State,  but  also  while  snch  quota  was  being  raised  under  the 
orders  of  the  President. 

In  the  Supreme  Court  of  the  State  of  California. 

Mandamus  to  compel  the  State  Bounty  Board  of  Exam- 
iners to  allow  the  claims  of  the  relators  for  bounty,  under  the 
provisions  of  the  Act  of  April  4th,  1864,  (Stats.  1863-4,  p. 
486.) 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

3.  W.  Eolladay,  for  the  Relators. 

/.  O.  McCuUough,  Attorney  Oeneral,  for  tie  Respondents. 

By  the  Court,  Rhodes,  J, : 

The  Act  of  April  4th,  1864,  (Stats.  1863-4,  p.  486,)  pro- 
vides a  bounty  for  "  every  soldier  who  shall  hereafter  enlist 
for  three  years  or  during  the  war  in  any  regiment,  battalion, 
company,  troop  or  battery  now  organized  or  hereafter  to  be 
organized  or  raised  as  a  part  of  the  quota  of  volunteers  of 
this  State,  under  the  laws  of  Congress  and  the  orders  of  the 
President  of  the  United  States  during  the  existing  rebellion." 

The  volunteers,  to  be  entitled  to  this  bounty,  must  have 
enlisted  not  only  under  the  laws  of  Congress,  requiring  a 
quota  of  volunteers  to  be  raised  in  this  State,  but  also  while 
such  quota  was  being  raised  under  the  orders  of  the  Presi- 
dent. On  the  l«ih  of  April,  1865,  the  Secretary  of  War 
ordered  that  all  recsruiting  of  troops  by  vohmtary  enlistment 
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be  suspended ;  and  thereby 
Congress  requiring  quotas  oi 
loyal  States  became  inoperatil 
that  order  was  issued,  and  thl 
those  entitled  to  the  benefits  ^ 
Petition  for  a  mandate  deni 


TUENER  COWING  v. 


IxsuFnctSMCT  or  thi  Btidbncv  « 
mode  In  which  error  In  flndlngi 
•▼Idenee  to  lapport  tbem,  can  b^ 
Ininffldency  a  ground  of  motion  i 
ln8uiBcl«nt. 

■ZCBPTIONS  TO  Fi:;DZNoa  —  Officb  i 
€ii  exceptUmi  to  findings  Is  to  so 
anj  of  the  Itsnea  the  facts  are  i 
The  mode  la,  by  taking  the  objeei 
ao  finding  aa  to  a  particular  fa 
remedied,  then  by  taking  exceptloi 

IMM. —  On  appeal,  the  facts  as  sta 
aa  facta  in  the  caae,  where  the  s 
not  specify  wherein  the  evidence 

■pkcific  Pbbformanci  or  Agree  me: 
IN  Gold  Coin  —  Whin  BNroRCBi 
has  executed  a  deed  to  lands  tc 
ment,  not  in  writing,  as  to  pay 
and  who  seeks  the  aid  of  a  Cour 
mortgage  and  to  be  permitted  to 
land,  ought  to  be  held  to  a  full  < 
ment,  aa  a  condition  precedent  i 
atmctlon  of  the  Specific  Contra 
maxim    that   **he   who    seeks    e 

Action  to  Rbdbem  fbom  a  Mobtgag 
In  the  nature  of  a  bill  to  rede 
by  the  proTlsions  of  the  Practi 
gages.  In  such  case  a  decree  o 
sary  or  proper,  but  the  decree 
eluding  the  time  and  manner  of 
prayed  shall  be  granted. 

Umu  —  Pbnaltz  roB,  Failubb  to  1 
is  made,  the  usual  and  proper  J 
dismissed.  This  judgment  is  nc 
motion  of  the  opposite  party,  wb 
as  decreed. 

Appeal  from  the  Probate 
City  and  County  of  San  Fi 
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This  VTBB  an  action  in  equity  to  have  a  deed  to  landa,  abfik> 
lute  upon  its  f ace^  made  to  defendant  Rogers  by  the  plaintiff 
and  his  wif e^  declared  to  be  a  mortgage,  to  redeem  therefrom 
and  to  compel  a  reconveyanoa  The  defendants,  by  their 
answer,  denied  that  the  instnunent  was  intended  as  a  mort- 
gage or  as  a  security.  The  Court  declared  it  to  be  a  mort- 
gage, and  given  simply  aa  security;  and  further  decreed, 
that  the  amount  due  diould  be  paid  by  plaintiff  in  gold  coin, 
within  forty-five  days,  or  that  his  equity  of  redemption  be 
barred  and  foreclosed 

The  plaintiff  moved  for  a  new  trial,  which  was  denied, 
and  appealed  from  the  judgment  and  the  order  of  the  Court 
denying  a  new  trial. 

The  other  facts  are  sufficientlj  stated  in  the  opinion  of  the 
Court. 

iff.  Cooh,  tor  Appellant. 

First — The  decree  was  erroneous  in  making  i^e  amount 
found  due  upon  the  mortgage  payable  in  gold  coin^  in  the 
absence  of  an  agreement  in  writing  that  the  same  should  be 
paid  in  gold  coin. 

The  Court  has  no  equitable  power  to  make  a  gold  coin 
oontract,  or  to  convert  a  simple  contract  for  the  payment  of 
money  into  a  gold  contract. 

Second — The  decree  was  erroneous  in  finding  that  Caw- 
ing should  redeem  within  a  limited  time,  or  his  equity  of  re- 
demption be  forever  foreclosed. 

It  being  declared  a  mortgage,  the  debt  became  and  was 
due  and  payable  at  once,  and  the  defendant  must  then  pur- 
sue the  proper  course  to  foreclose  the  mortgaga 

The  Court  having  once  declared  the  deed  to  be  a  mort- 
gage, aU  the  incidents  of  a  mortgage  must  follow  —  among 
others,  a  foreclosure,  and  particularly  the  right  of  redemp- 
tion.   (Pr.  Act,  Sec  246 ;  Jacquez  v.  Weeks,  7  Watts,  Penn., 
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269;  1  EUliard  on  Morts.  i 
143,  181;  Lee  v.  Evans,  8  < 

Again :  The  right  to  f orecj 
mutual  and  reciprocal.    (K6 

See,  also,  Goodervow  v.  ^i^ 
that  the  mortgagee  can  in  nl 
mortgaged  premises,  except  i 
judicial  decree,  consummate 
same  doctrine  in  the  case  of  j 
Cal.  559;  also  21  Gal.  609. 
Sec-  1,025,  ei  seq.) 

Also  that  parol  evid^ice  is 
lute  on  its  face  was  intended 
V,  Hawkins,  27  CaL  603.) 


J.  McM.  Shafter-Bud  R. 

I.  It  is  not  a  question  a 
contract  for  the  payment  of 
currency,  nor  as  to  the  "eq 
make  a  gold  coin  contract,  < 
for  the  payment  of  money  in 
gested  by  opposing  counsel.  ' 
and  good  conscience,  whethe: 
from  the  disadvantageous  pc 
placed  himself,  without  beinj 

The  validity  of  the  decre< 
depend  upon  the  ''Specific  ' 
been  entirely  competent  for  t 
decree  had  no  such  Act  eve 
seeks  to  set  aside  a  conveya 
money,  or  to  compel  a  recon^ 
pay  back  all  the  money  he  hai 
and  do  whatever  else  may  be 
in  as  good  a  condition  as  he 
parted  with  his  money.  He 
advances  made  subsequent  to 
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transaction.  (Lee  v.  Btane,  5  Gill  &  J.  21.)  Where  a  trans- 
action has  been  carried  on  in  a  particular  species  of  seenri- 
ties,  money,  or  property,  there  is  no  law  forbidding  a  court 
of  equity,  where  the  matter  has  come  within  its  jurisdiction, 
to  recognize  that  fact  and  adjust  the  rights  of  the  parties 
upon  that  basis. 

II.  The  Court  did  not  err  in  decreeing  that  plaintiff 
should  redeem  within  a  limited  time,  or  stand  foreclosed  of 
his  equity  of  redemption. 

This  is  a  bill  by  the  mortgagor  to  redeem,  and  not  a  suit 
by  the  mortgagee  to  foreclose.     The  decrees  to  be  entered 
in  the  two  classes  of  cases  are  essentially  different,  and  the 
rights  of  the  parties  are  adjusted  upon  different  principles. 
The  decree,  as  entered,  was  the  only  one  that  could  have 
been  properly  entered  in  a  case  like  this.    "  Where  the  party 
fails  to  redeem  within  the  time  allowed,  the  usual  decree  is 
that  the  bill  be  dismissed ;  and  such  dismissal  amounts  to  a 
bar  of  the  equity  of  redemption.*'     (2  Barb.  Ch.  Pr.  200; 
Perrine  v.  Dunn,  4  John.  Ch.  141 ;  Bishop  of  Winchester  v. 
Paine,  11  Ves.  199 ;  Shannon  v.  Spears,  2  A.  K.  Marsh.  311.) 
The  instrument  in  question  was  a  conveyance,  and  passed 
the  title.     If  anything  remained  in  the  plaintiff,  it  was  a 
mere  equity  of  redemption.     The  instrument  in  question 
was,  therefore,  something  more  than  a  mere  mortgage,  which 
would  leave  the  legal  title  in  the  mortgagor,  and  give  the 
mortgagee  a  mere  lien  or  incumbrance.     (16  Cal.  468.)     It 
was  like  a  mortgage  at  common  law,  vesting  a  conditional 
estate,  upon  the  breach  of  the  condition  of  which  the  estate 
became  absolute.     (16  Cal.  466.) 

Plaintiff's  position  is  very  different  from  what  it  would 
have  been  had  he,  as  mortgagee,  filed  a  bill  to  foreclose.  In 
that  case  a  sale  would  have  been  decreed,  and  he  would  have 
had  the  statutory  period  thereafter  in  which  to  redeem  from 
the  sale;  but  in  this  he,  in  effect,  waives  the  benefit  both 
of  the  sale  and  the  statutory  period  of  redemption  after- 
wards. Formerly,  where  a  strict  foreclosure  was  sought  by 
the  mortgagee,  time  was  given  to  the  mortgagor  to  redeem, 
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and  the  period  8o  limited*] 
according  to  the  equity  ar^ 
Kent's  Com.  209,  215^  9th 
npon  a  bill  filed  by  the  m<^ 
v.  Lansing,  4  Jobs.  Ch.  751 
Ed.)  1 


By  the  Court,  Rhodes,  \ 

I 

The  appellant  presents  t 
ment  is  erroneous  in  roquii 
paid  in  gold  coin ;  and  seco 
requiring  the  plaintiff  to  r< 
his  equity  of  redemption  be 

In  his  motion  for  a  new  t 
'wherein  the  evidence  was  i 
the  findings.  After  the  find 
tions  thereto,  in  which  he  sj 
unsupported  by  the  evidence 
tions  to  the  findings,  under  1 
ment  of  1865-6  to  section 
Practice  Act  A  party,  ac< 
object  for  the  want  of  findi 
is  no  finding  as  to  a  particul 
is  not  remedied,  may  take 
thinks  any  finding  is  contra 
dence,  he  must  make  that  a 
trial.  He  cannot  avail  bin 
other  manner.  This  has  be 
tion  of  authorities  is  useless 

The  facts  as  stated  in  t1 
this  appeal  as  the  facts  in  ti 
specify  the  particulars  in  wl 
justify  the  finding.  The  fii 
stood  by  and  between  said  p] 
that  said  conveyance  was  h 
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to  said  Rogers  of  the  siuns  so  paid  and  advanced  to  him, 
with  interest  Iheieon  at  the  rate  of  one  and  one  quarter  per 
centum  per  month,  and  not  as  an  absolute  conveyance  of 
said  premises;  and  that  upon  such  payment  in  gold  coin  of 
the  United  States,  said  Eogers  would  reconvey  said  premises 
to  the  plaintiff  or  the  plaintiff's  wife,"  requires  that  the  judg- 
ment should  order  that  tlie  plaintiff  pay  in  gold  coin  the 
amount  found  due  from  him;  for  the  plaintiff  is  not  entitled 
to  redeem  except  upon  compliance  with  the  agreement  or 
tmderstanding  under  which  the  deed  was  executed.     The 
construction  of  the  Specific  Contract  Act  is  not  involved  in 
thia  matter.     The  question  is  whether  a  party  who  has  exe- 
cuted a  deed  to  secure  the  performance  of  his  agreement, 
and  who  seeks  the  aid  of  a  Oourt  of  equity  to  have  the  deed 
declared  a  mortgage  and  to  be  permitted  to  redeem  and  have 
a  reconveyance  of  the  premises,  ought  to  be  held  to  a  full 
compliance  with  the  terms  of  the  agreraient  as  a  condition 
precedent  to  the  reconveyance.     The  question  admits  of  but 
one  answer.     Had  the  condition  been  to  do  any  other  thing 
than  to  pay  money  —  as  to  deliver  stocks  or  bank  bills,  to 
execute  a  conveyance  of  other  property,  or  the  like  —  no 
doubt  would  be  expressed  by  any  one  that  the  condition 
must  be  performed  before  a  reconveyance  could  be  required. 
The  applicability  of  the  maxim  that  "  he  who  seeks  equit} 
must  do  equity,*'  is  v«ry  manifest. 

No  valid  objection  can  be  taken  to  the  judgment  in  requir- 
ing the  plaintiff  to  pay  the  redemption  money  within  forty- 
five  days  after  the  entry  of  the  decree.  An  action  of  this 
character,  which  is  substantially  a  bill  to  redeem,  is  not 
governed  by  the  provisions  of  the  Practice  Act  relating  to 
foreclosure  of  mortgages.  The  plaintiff,  in  an  action  to 
redeem,  "  professes  that  his  money  is  ready,*'  and  offers  to 
pay  whatever  sum  is  due  upon  the  mortgage;  and,  as  his 
offer  is  to  pay  forthwith,  he  cannot  complain  when  the  Court 
limits  him  to  a.reasonable  time.  Forty-five  days  was  ample 
time  for  a  party  professing  a  readiness  to  pay. 
The  plaintiff's  position^  as  we  understand  it,  is  that  when 
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the  Court  found  that  the  t 
gage,  he  was  entitled  to  bus 
fendant,  if  he  wanted  his  i 

gage;  and  he  says  that,  the  ( 
niortgage,  aU  the  incidents  < 
precedent  is  cited  of  an  acl 
pose  of  having  an  absolute  , 
^  that  the  characte^  of  thia 
deem  ttie  mortgage. 

K  the  position  of  the  pi 
standing  this  action  and  a  r 

the  deed  to  have  been  intend 
for  the  grantee  to  foreclose 
the  money  intended  to  be  se. 
essentially  idle  and  useless. 

deed  a  mortgage,  does  not  m 
m  hand,  but  only  detennin. 
was,  and  gives  effect  to  tl 
redemption.  Whether  the  i 
action  on  his  part,  and  awail 
of  Limitations  in  dischargini 

trme  that  the  right  to  redee, 

mutual  and  reciprocal,  can 

case  under  the  laws  of  this  S 

part  of  the  grantor,  it  is  nt 

very  clear  that  when  he  do. 

Pntying  that  the  premises  n 

Court  IS  authorized,  if  the  fi 

the  deed,  absolute  in  its  term 

«nd  to  prescribe  the  terms  of 

Such  judgment  is  as  binding 

the  redemption,  as  upon  the  g 

ter  ot  the  instrument  and  the 

incidents  of  a  mortgage,  that 

«d  of  a  Court  of  equity  in  ©fl 

^""Tyreacrihe  the  ter^s  of  t 

The  Court  having  authoril 
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within  which   the  redemption  money  must  be  paid,  what 
penalty  may  the  Court  impose  for  a  default  ? 

In  this  case  it  was  ordered  that  if  default  be  made  in  the 
payment  of  the  redemption  money,  the  plaintiff  should  be 
barred  and  foreclosed  of  all  equity  of  redemption  in  the 
premises.  The  usual  judgment,  if  such  default  be  made,  is 
that  the  bill  be  dismissed ;  and  this,  we  think,  is  the  proper 
judgment  (See  Perrine  v.  Durvn,  4  John.  Ch.  141 ;  The 
Bishop  of  Winchester  v.  Paine,  11  Ves.  199;  Shannon  v. 
Speers,  2  A.  K  Marsh.  698;  2  Barb.  Ch.  Pr.  199.) 

This  judgment  —  that  the  bill  be  dismissed  —  as  we  under- 
stand the  authorities,  is  not  made  at  the  time  the  deed  is 
declared  a  mortgage,  and  the  grantor  is  permitted  to  redeem, 
but  is  made  after  a(  default  in  paying  the  redemption  money, 
and  upon  the  motion  of  the  opposite  party. 

It  is  said  in  2  Barb.  Ch.  Pr.  200,  that  the  "  decree  of  dis- 
missal may  be  moved  for,  of  course,  after  the  Master's  report 
has  been  confirmed,  upon  an  affidavit  that  the  time  has  ex- 
pired and  the  money  has  not  been  paid.'* 

The  defendants  contend  that  the  error  in  the  judgment,  in 
ordering  that  the  equity  of  redemption  be  barred  and  fore- 
closed, if  default  be  made  in  the  payment  of  the  redemption 
money,  is  inunaterial  and  without  injury  to  the  plaintiff,  as 
the  dismissal  of  the  bill,  because  of  such  default,  amounts  to 
a  bar  of  the  equity  of  redemption.     But  it  is  neither  neces- 
sary nor  proper  to  consider  the  effect  of  such  a  judgment 
under  our  system  of  practice  and  the  laws  governing  mort- 
gages in  this  State  in  anticipation  of  the  rendition  of  the 
judgment. 

Cause  remanded,  with   direction  to  the  Court  below  to 
modify  the  judgment  iB  aocordanoe  with  this  opinion. 
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proTlslont  of  taction  thirteen 
authority  of  ABseswrs  la  limit 
they  are  elected.  They  hare  i 
yond  the  llmlta  of  their  respect 

TiONAi — So  much  of  the  Act  i 
railroad!  (Stata.  i868^.  p  8 
railroad  aad  other  property  hy 
reapectlve  dUtrlcta  the  propei 
unconatltutlonal  and  void. 

Appeal  from  the  Distric 
trict,  El  Dorado  County. 

This  was  an  action  by  the 

ant  certain  taxes  levied  and 

•     fiscal  year  1866.    The  defen 

and  It  was  sustained  by  the  C 

for  defendant     The  People 

The  other  facts  are  stated 

/.  0.  McCullough,  AUom 
E,  B.  Hartlep,  for  Eespo: 
By  the  Cooir^  Ehodes,  J. 

The  question  arises   upoi 

regulating  the  assessment  an^ 

1863-4,  p.  357.)     The  first 

road,  and  the  real  and  personi 

shall  be  assessed  in  the  coun 

that  the  capital  stock  shall  nc 

the  corporation,  and  providin 

ti^  of  the  property  shall  be 

And  when  there  are  severa 

county,  the  whole  length  of 
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be  assesaed  in  die  Revenue  District  in  which  the  county  seat 
is  or  may  be  located." 

In  Eldorado  County  there  is  a  system  of  Township  Asses- 
sors and  Collectors,  the  Act  providing  that  in  each  township 
there  shall  be  elected  one  To^mship  Cbllector,  "  who  shall 
be  ex  officio  Township  Assessor."  The  eotnity  is  thus  divided 
into  Revenue  Districts,  which  correspond  with  the  several 
tovsmships.  The  complaint  alleges  that  the  property  upon 
-which  the  tax  in  tliis  ease  was  assessed,  was  situated  in  two 
certain  townships,  and  wte  assessed  by  the  assesfiior  of  a 
third  township  —  the  township  in  which  tKe  county  seat  is 
situated.  The  demurrer  raises  the  question  of  the  legality 
of  the  astessment 

It  is  prescribed  by  section  thirteen  of  Article  XI  of  the 
Constitution,  that  "  Assessors  and  Collectors  of  town,  county, 
and  State  taxes  shall  be  elected  by  the  qualified  electors  of 
the  district,  county,  or  town  in  which  the  property  taxed  for 
State,  county,  or  town  ptirposes  is  situated."    The  debates 
and  proceedings  in  the  Constitutional  Convention  show  that 
.  this  clause  was  added  to  the  section  a6  a  safeguard  against 
and  to  prevent  the  injurious  consequences  likely  to  flow 
from  a  system  by  which  property  in  one  district  might 
be  assessed  by  an  Assessor  elected  in  another  district,  or 
appointed  from  a  distant  part  of  the  State.     One  of  the 
strongest  arguments  against  the  clause  was,  that  under  its 
operation  the  Assessor  would  be  subservient  to  the  will  of 
*  his  immediate  constituents,  and,    in   their    interest,   would 
greatly  undervalue  their  property,  to  the  detriment  of  the 
interests  of  the  State  at  large.     But,  notwithstanding  this 
and  other  arguments,  the  clause  was  added  to  the  section, 
not  only  for  the  purpose  of  requiring  the  Assessors  and  Col- 
lectors to  be  elected,  but  also  to  be  elected  by  the  qualified 
electors  of  their  respective  districts.  If  this  is  the  proper  con- 
struction of  the  clause —  and  that  was  the  construction  giVen 
in  The  People  v.  Hastings,  29  Oal.  449  — it  necessarily  fol- 
lows that  the  authority  of  the  Assessor  is  limited  to  the  dis- 
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trict  within  and  for  which  h 
power  to  assess  property  sit 
district.  We  are,  therefore,  c 
of  the  section  of  the  statute 
The  allegation  that  the  Asg 
*'duly  assessed"  the  property, 
that  all^ation  is  coupled  wit] 
property  was  situated  not  in  1 
ing  the  two  allegations  togetl 
gation  that  the  property  was 
Judgment  afSrmad. 

Mr.  Justice  Sanbebson,  l 
ticipate  in  the  decision. 


SOLOMON  ECKSTEDf  v.  1 

Motion  to   sbt  Amnm  BzaoonoN 
purchaser  at  a  Sheriff*!  tale  Is  em 

IDBM  —  Modi  of  Sbbtici. —  The  fat 

the  8tet»  at  the  time  of  the  lale 

not  exeuie  the  aerviee  oo  him  of 

.  serrice  cannot  he  made,  It  ■honl^ 

hundred  and  twenty  of  the  Pre 


Appi^AX  from  the  Cbunty  0 
San  Francisco. 


Under  an  alias  execution  isi 
plaintiff  and  against  defends 
Court  of  the  City  and  County  < 
certain  lots  of  the  defendants 
Henry  L.  Nelson.  Thereafte: 
based  on  affidavit  setting  fort 
notice  thereof  to  said  Nelson  — 
6.  F.  Sharp,  Esq.,  who  had 
the  purchase  —  the  County  Coi 
said  execution,  as  unwarrant€ 
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sale  as  illegal;  froni  wUdi  order  Henry  H  Nelson  appealed. 
The  other  facts  axe  stated  in  the  opinicm  of  tha  Court. 

John  HtufU,  Jr.,  for  Appellants 


Section  five  hundred  and  twenty  of  the  Practice  Act  speci- 
fias  how  notice  and  papers  are  to  be  served,  viz :  either  upon 
the  attorney,  (and  Nelson  had  none  here,)  or  upon  the  party 
himself.  Section  five  hundred  and  twenly^ne  provides  for 
such  service,  where,  as  claimed  here,  the  party  making  the 
service  and  the  party  to  be  served  reside  in  different  places. 
If  personal  service,  therefore,  could  not  h4ve  been  made  on 
Nelson,  the  respondent  should  have  followed  the  statutory 
provision  adapted  to  the  ease  of  non-resident  parties.  There 
can  be  no  question  that  an  admission  of  service  by  Sharp,  as 
agent,  would  not  have  conferred  jurisdiction  over  Ndscm. 
(Becker  v.  Eager,  8  How.  Pr.  68 ;  and  see,  generally,  PUch 
V.  Brochmon,  2  Cal.  675.)  An  agent  cannot  act  as  attorney 
at  law  for  his  principaL  {Dixey  v.  PoUoek,  8  CaL  674.) 
No  service  having  been  shown  on  Nelson  and  no  appearance 
entered,  this  judgment  should  be  reversed  on  the  record. 
(Schhsa  y.  WhUe,  16  Oal.  66,  and  cases  cited.) 

J.  M.  SecmeU,  for  Reepandenta. 

It  appears,  from  the  uncontradicted  affidavit  filed  in  sup- 
port of  the  motion,  that  Nelson,  the  appellant,  was  absent 
from  the  State  at  the  time  of  the  sale;  that  Mr.  George  F. 
Sharp,  one  of  plaintiffs  attorneys,  purchased  in  the  name  of 
Nelson  and  receipted  the  amount  of  the  bid  on  the  execu- 
tion, without  any  money  having  been  passed  between  the 
parties.  These,  however,  are  matters  outside  of  the  judg- 
ment and  executions,  which,  while  they  give  color  to  the 
transaction,  do  not  affect  the  legal  rights  of  the  parties.  I 
place  this  case  upon  the  broad  ground  that  the  execution 
was  void  on  its  face — that  Nelson  was  not  a  party  to  the  suit, 
and  therefore  not  entitled  to  any  notice  of  the  application. 
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The  Court  oonld  have  set  si 
at  the  su^estion  of  any  am 
any  rights  at  the  sale,  he  cc 
motion.  It  would  require 
aside.  But  such  suit  couh 
because^  as  we  contend,  the  e 
passed  no  title  whatever.  I 
remedy,  Nelson — ^not  being  i 
matter  of  legal  right,  entitle 
Gil.  461.) 

By  the  Court,  ISanderso: 

The  purchaser  at  a  Sher 
motirn  to  set  it  aside.  T 
notice  ynm  served  upon  Ke 
appeared. 

The  fact  that  he  was  aba 
the  sale^  or  at  the  time  th 
the  fact,  (which  latter  fact  < 
excuse  the  defendants  f rou 
order  to  show  causa  Pe 
It  could  have  been  served 
known,  with  some  person 
between  the  hours  of  eigh 
evening;  or,  if  his  residen 
in  an  envelope  and  deposit! 
to  him.     (Practice  Act,  S< 

As  against  the  appellani 
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THE  PEOPLE  OF  THE  STATE  OF  OALIFOENIA 
V.  PETER  BURB:E. 

iMDicvumxn  —  Buvncmrcr  of. —  Where  th«  cbargliif  pert  of  an  indlct- 
inent  for  rape  was  la  the  wor^a  of  tha  atatute  deOnliii;  that  offeaae: 
h^d,  anlDclent. 


Apfeai.  from  the  County  Court  of  Mendocino  County. 

The  defendant  was  indicted  for  the  crime  of  rap?.  The 
charging  part  of  the  indictment  was  as  follows :  ^*  The  said 
Peter  Burke,  on  the  18th  day  of  May,  A.  D.  1867,  at  the 
County  of  Mendocino,  did  have  carnal  knowledge  of  a 
female,  named  Elizabeth  Harris,  forcibly  and  against  the 
will  of  the  said  Elizabeth  Harris,  contrary  to  the  form  of 
the  statute,"  eta  Defendant  demurred  on  the  grounds, 
among  others,  that  the  indictment  does  not  substantially 
conform  to  the  requirements  of  sections  two  hundred  and 
thirty-seven  and  two  hundred  and  thirty-eight  of  the  Crim- 
inal Practice  Act,  and  that  the  facts  stated  in  the  indictment 
do  not  constitute  a  public  offense.  The  demurrer  was  over- 
ruled, and  defendant  excepted.  The  defendant  moved  for  a 
continuance  of  the  cause  to  the  term  next  in  course  on  his 
own  affidavit,  the  material  portions  of  which,  as  to  the  dili- 
gence exercised  by  him  to  procure  the  attendance  of  the  wit- 
ness named,  was  as  follows :  "  that  he  cannot  safely  proceed 
to  trial  at  this  term  on  account  of  the  absence  of  Zeke  Smith, 
a  material  witness  for  this  defendant;  that  said  Zeke  Smith  is 
a  resident  of  Sonoma  County;  that  a  subpoena  was  duly 
issued  on  the  28th  day  of  Jime,  A.  D.  1867,  and  placed  in 
the  hands  of  the  Sheriff  of  Sonoma  County,  and  has  been 
returned  unserved ;  that  deponent  expects  to  be  able  to  pro- 
cure the  attendance  of  said  Smith  at  the  next  term  of  this 
Court"  The  motion  was  denied,  and  defendant  excepted. 
On  the  trial  defendant  was  convicted  of  the  offense  charged. 
A  motion  for  a  new  trial  was  made  by  him,  which  was 
denied  by  the  Court,  and  defendant  appealed  from  the  judg- . 
ment  and  the  order  denying  said  motion  for  a  new  triaL 
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Argament  \ 


Daniel  E.  Alexander,  for  i 

I 

The  demurrer  to  the  in^ 
talned.     It  is  essential  that  i 
to  have  been  done  felorUotislf 
that  defendant  "<itd  ravishji 
The  continuance  should  havi 
least,  only  overruled  upon  tl( 
people  of  the  truth  of  the  vd 
Smith,  the  absent  witness. 
People  V.  Vermilyea,  Y  Cowj 
entitled  to  have  his  witness  , 
(People  V.  Diaz,  supra.)       \ 

The  affidavit  showed  suffi 
evidence  expected  from  the 
not  be  otherwise  supplied;  tl 
ably  be  secured  at  the  trial  if 
and  that  appellant  had  used 
cure  his  attendance.  These 
continuance,  and  it  was  the  di 
it;  and  when  the  statue  sa^ 
expressed.  (1  Kent  Com.  51 
Cook  v.  Spears,  2  CaL  412.) 

Jo  HamiUan,  Attorney  Oe 

The  indictment  was  suffici- 
properly  overruled.  (PeopU 
V.  Mills,  17  Cal.  276;  PeopU 

The  motion  for  continual 
sufficient  diligence  was  8ho\^ 
absent  witness.  Moreover,  t 
not  in  good  faith. 


Jan.  ISea.l 
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Points  decided. 


Bj  the  Conrt,  Rhodes,  J, : 

The  indictment  is  sufficient.  The  offense  is  charged  in 
the  words  of  the  statute  defining  the  crime  of  which  the 
defendant  was  accused.  (People  v.  Martin,  32  Cal.  91 ;  Peo- 
ple V.  English,  30  Cal.  216;  People  v.  Oaa-cia,  25  CaL  631.) 

The  affidavit  of  the  defendant  does  not  show  sufficient  dili- 
gence on  his  part  to  entitle  him  to  a  continuance.  {^People 
V.  Williams,  24  CaL  81.) 

Judgment  affirmed. 


ml 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  •. 
PHILIP  DICK. 


BBBCm     IN     iNSTBUCnONS     MOST     BB     SHOWN     AlTIBICATmBLTd WhtT*     the 

record  eontalxiB  no  part  of  the  erldence,  the  Judgment  wlU  not  be 
reversed  on  account  of  InstrnetlonB  alleged  to  be  erroneous,  unless  It 
appears  that  such  Instructions  would  have  been  erroneous  onder  every 
conceivable  state  of  facts. 

IMSTBUCTION  AS  TO  BviDBifCB. —  SsctioB  sevsntatn  of  Artlele  VI  of  the 
Constitution  does  not  prohibit  the  Judge  from  stating  the  evidence  In 
his  charge,  and  the  right  to  state  the  evidence  includes  the  rl^t  to 
state  that  there  is  no  evidence  as  to  particular  facts. 

IDBH. —  But  where,  on  the  trial  of  D.  fttr  the  murder  of  8.,  the  C9ourt 
charged  the  jury,  among  other  things,  **  the  first  question  for  your 
decision  is  this:  was  8.  *  ^  *  murdered?  In  determining  that 
question,  the  Court  thinks  you  can  have  no  hesitation  whatever.*'  Held, 
first,  that  this,  when  taken  In  connection  with  the  rest  of  the  charge, 
was  In  effect  an  Intimation  to-  the  jury  that  the  evidence  suflicienUy 
•etablisbed  that  8.  had  been  murdered,  and  that  the  only  question  for 
serious  consideration  of  the  Jury  was  whether  the  defendant  was  the 
guilty  party ;  and,  second,  that  this  Is  within  the  prohibition  of  section 
seventeen  of  Article  YI  of  the  ConBtltution. 

loan  —  Pbovincb  ov  Jubt. —  To  weigh  the  evidence  and  find  tlis  fMts  is, 
in  this  State,  the  exclusive  province  of  the  Jury. 

DWT  ov  CouBT  WHBN  Vbbdict  18  IifFOBMAX^ — Where  the  verdlet  rsturiisd 
by  the  Jury  Is  informal,  It  is  the  duty  of  the  Court  to  ezplalA  to  thsM 
its  defoets  and  direct  them  to  pat  It  la  proper  form. 
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Appeal  from  the  District  Coorty  ilfth  Judicial  Distriet^ 
San  Joaquin  County. 


The  defendant  was  indicted  for  the  murder  of  one  8.  H. 
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Simpson,  and  on  the  trial  w* 
first  degree.  The  defendant  1 
new  trial,  on  the  ground,  ami 
its  instructions  misdirected  th^ 
ment,  on  the  ground,  among  , 
as  rendered,  no  judgment  o^ 
rendered.  The  verdict  of  the  \ 
ing,  to  wit: 

**  We,  the  jurors  in  the  case 
do  find  a  verdict  against  defei 
in  the  first  degree. 

«J 

Both  motions  were  denied, 
cepted,  and  appealed  from  the 
the  Court  denying  said  motioi 

The  other  facts  are  sufficie] 
the  Court 

Byen  &  EUioU,  for  Appell 

Jo  Hamilton,  Attorney  Oen 

By  the  Court,  Sandssrson, 

In  the  course  of  its  instru 
helow  used  the  following  la 
charged  with  having  murdere< 
the  12th  day  of  May,  1866,  o 
first  question  for  your  decisioi 
on  or  about  the  14th  day  of  "M 
dered  ?  In  determining  that  c 
can  have  no  hesitation  whatev 

And  at  another  place  the 
testimony  given  as  to  the  stal 
90lf,  as  olaipied  to  have  h^ea 
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Opinion  of   fh«  Court  —  Sanderson,  J. 


dence  ^^hatever  of  any  person  being  present  at  Simpson's 
cabin  at  the  time  Simpson  was  killed,  other  than  Simp^^on 
and  this  defendant.'' 

It  is  claimed  on  the  part  of  the  appellant,  tbat,  in  using 
the  forgoing  language,  the  Court  below  erred. 

The  record  contains  no  part  of  the  testimony,  and  it  is 
well  settled  that  tliis  Court  will  not,  where  such  is  the  case, 
reverse  the  judgment  on  account  of  instructions  alleged  to 
be  erroneous,  unless  it  appears  that  such  instructions  wonlcl 
have  been  erroneous  under  every  conceivable  state  of  facts. 
(The  People  v.  Levison,  16  Oal.  98;  The  People  v.  King, 
27  Cal.  514;  The  People  v.  Dicfc,  32  Cal.  2ia.)     This  re- 
sults from  the  rule,  that  the  party  alleging  error  mjst  show 
it  affirmatively.     In  view  of  this  rule,  we  cannot  say  that 
the  Court  erred  in  telfing  the  jury,  that,  aside  from  the  evi- 
dence as  to  statements  made  by  the  defendant  himself,  there 
was  no  evidence  before  them  that  any  person,  other  than 
Simpson  and  the  defendant,  was  at  Simpson's  cabin  at  the 
time  the  supposed  homicide  was  committed.    As  we  held  in 
King's  Case,  the  seventeenth  section  of  Article  VI  of  the 
Constitution  does  not  prohibit  the  Judge  from  stating  the 
evidence  in  his  charge;  and  the  right  to  state  the  evidence 
includes  the  right  to  state  that  there  is  no  evidence  as  to 
particular  facts.     (27  OaL  513.)    Hence,  to  so  state  may  or 
may  not  be  error,  and  whether  it  is  or  not,  can  be  deter- 
mined   only  upon  an  inspection  of  the   testimony.     When 
the  appellant  relies  upon  such  a  statement  as  error,  he  must 
bring  up  so  much  of  the  evidence  as  he  claims  proves  or 
tends  to  prove  the  fact  or  facts  in  question,  otherwise  we 
must  presume  in  favor  of  the  action  of  the  Judge. 

We  are  of  the  opinion,  however,  that  the  other  portion  of 
the  charge  noted  is  vnthin  the  clause  of  the  Constitution 
which  prdiibits  Judges  from  charging  juries  upon  matters 
of  fact,  (Art  VI,  Sec  17,)  and  are  unable  to  conceive  of  any 
state  of  facts  under  which,  in  view  of  that  restriction,  a 
Judge  can  be  allowed  to  addreaa  such  language  to  a  jury. 
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Points  deolde 


It  is  manifest  from  the  passage 
nection  with  the  rest  of  the  char« 
understood  the  Judge  to  intimate 
evidence  was  sufficient  to  justify  th 
murder  to  have  been  committed  fc 
only  question  for  serious  consider! 
fendant  was  the  guilty  party.  1 
and  one  or  two  other  passages  of 
acter  are  also  objectionable. 

Whether  wisely  or  nol^  the  Con 
role  of  common  law  by  which  J 
press  their  opinions  as  to  the  facta 
of  evidence. 

To  weigh  the  evidence  and  finc^ 
the  excliisive  province  of  the  jury 
of  that  duty  the  Judge  cannot  h 
violation  of  the  oiganie  law. 

Whether  the  verdict  was  a  ni 
say.    It  was  certainly  informal,  8 
explained  its  defects  to  the  jury 
m  proper  fonn. 
Judgment  reversed  and  new  t 


JOHN"  G.  KEDINGTON  < 

TKwn—X  t«d«,  thoogfc  ■■ffldent  tc 
•ctton  apon  a  d«p<«dent  eorenant.  co 
Mat  to  pertomuince;  and  when  mtt 
-^  «  eontlnnoni  readlneM  to  perform  i 
Vmu.—A  tender  doe«  not  Mtlsfy  or  extl 
offer  to  eompi/  with  tb«  commands 
faction. 

IWITATIOW  — awrnc      PmTOBMANCB.- 

tonnance.   the  plaintiff,    after    a    de 
«Mlgnate  th*  time  for  performance. 
«■«,  nntU  tb.  Statato  «f  UmltaUoni 

Appjui.  from  the  District  Cov 
Wly  and  Oonnfy  of  San  FraiK 
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The  plaintiff  brought  this  action  to  compel  the  specific 
performance  of  an  agreement  for  the  conveyance  of  land 
situate  in  Santa  Clara  County.    The  case  was  tried  by  the 
Court  without  a  jury,  in  July,  1865,  and  was  submitted  on 
the  twenty-sixth  of  that  month.     The  Judge's  written  deci- 
sion in  the  cause  was  filed  August  28th,  1866.    On  the  5th  of 
September,  1866,  the  decree  was  signed,  and  was  entered 
and  recorded  on  the  fourteenth  day  of  that  month,  to  the 
effect  that  defendant  should  convey  to  plaintiff  certain  lands 
in  said  county,  free  of  all  incumbrances,  upon  the  payment 
to  him  by  plaintiff  of  six  thousand  six  hundred  dollars,  gold 
coin,  with  certain  specified  interest     On  November  14th, 
1866,  the  defendant  tendered  to  plaintiff  a  deed  of  convey- 
ance of  the  premises,  in  proper  form,  with  a  release,  duly 
acsknowledged,  of  a  mortgage — being  the  only  incumbrance 
tliereon  —  which,  however,  still  remained  of  record  in  Santa 
Clara    County,   unreleased  and  unsatisfied.      The  plaintiff 
refused  to  receive  the  deed,  which,  together  with  said  release; 
was  subsequently,  on  the  same  day,  deposited  with  defend- 
ant's attorney,  to  be  held  by  him  for  the  space  of  three  days, 
to  enable  the  plaintiff  to  consider  of  the  matter  and  have  the 
title  examined.     The  plaintiff  was  notified  of  this  deposit, 
and  that  if  he  did  not  take  the  deed  within  three  days  he 
would  be  considered  as  definitely  refusing  the  same.     The 
plaintiff  refused  to  make  the  required  payment  and  accept  the 
deed   thus  proffered,   assigning  as  a  reason  therefor   that 
the  property  was  incumbered  by  mortgage  not  discharged  of 
record.    On  the  4th  of  March,  1867,  the  plaintiff  demajided 
of  defendant  a  conveyance  according  to  the  terms  of  the 
decree,  which  he  accompanied  by  an  offer  of  the  required 
payment  on  his  part,  and  on  defendant's  refusal,  applied  by 
motion  to  tho  Court  below  for  its  judicial  process  to  compel 
the  defendant  to  perform  the  decree  according  to  its  terms ; 
and  on  the  2d  of  April,  1867,  obtained  from  the  Court  an 
order  directing  defendant  to  obey  the  decree  according  to 
its  terms,  within  three  days  after  being  served  with  notice  of 
the  order,  and  tender  to  him^  by  plaintiff,  of  the  required 
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payment,  and  expressly  reserl 
respectively,  on  the  failure  tha 
Court  for  further  order  in  ^ 
defendant  appealed. 

The  other  facts  are  stated  ia| 


Patterson,  Wallace  (6  Stow^ 


Upon  the  facts  appearing  in 
not  entitled  to  the  order  he  o1 
was  one  directing  specific  perfc 
to  convey  real  estate.    In  such 
that  the  party  applying  for  th 
ready  and  eager"  to  perform 
performed,  or  been  ready  and  ^ 
terms  of  the  contract  on  his  p 
"  ready  and  unlling  to  do  all  m; 
to  he  done/*  (Fry  on  Specific  P 
marginal  page.)   And  even  gr 
his  adversary  will  not  supply 
part.     (Longworth  v.  Taylor,  1 
4  Scam.  202.)  The  decree  itsel 
—  though  it  be  "  contract  in  t 
(Wallace  v.  Eldredge,  27  Cal. 
23,  24,  p.  40,  4th  Ed.)  The  di 
of  diligent  performance,  is  as 
and  hie  persistence  and  settle 
decree  must  be  as  fatal  to  his 
visions,  as  such  conduct  befo 
bar  him  from  any  relief  upon 

How  is  the  defendant  to  be 
what  manner  is  that  relief  to  I 
ela  is  the  remedy  for  a  party 
after  judgment  regularly  ent' 
Mass.  485 ;  Olover  v.  Chase, 
such  cases  audita  querela  li< 
equity,  (1  Burrill  Law  Die  1 
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specific  relief  from  the  wrongful  acts  of  a  party  who  is  seek- 
ing to  enforce  the  final  process  of  a  Court  of  law  in  cases 
when  it  has  become  illegal  and  inequitable  to  have  it  thus 
enforced."  (Porter  v.  Va/ughan,  24  Vt  214.)  Audita 
querela  is  in  the  nature  of  an  equitable  suit,  and  in  which 
the  equitable  rights  of  the  parties  will  be  considered.  (10 
Mass.  101;  14  Mass.  445;  2  Johns.  Cas.  227.)  This  par- 
ticular remedy  has  been,  in  modern  practice,  displaced  by 
motion.  {Smock  v.  Dade,  5  Rand.  639 ;  Baker  v.  Judges  of 
Ulster,  4  Johns.  191.)  Which  is  *'more  summary,  easy, 
and  less  expensive."  (Wardell  v.  Eden,  2  Johns.  Cas.  262, 
note.  To  similar  effect  see;  Mr.  Chief  Justice  Eyre,  in 
1  Bos.  and  Pul.  428;  Chambers  v.  Neai,  13  B.  Monroe,  256 ; 
Peters  C.  C.  269;  1  Chipman,  387.) 

The  appellant  was  brought  before  the  Court  below  upon 
an  order  to  show  "cause  why  "  the  decree  should  not  be 
carried  into  effect.  The  respondent  obtained  this  order  tu 
show  cause,  and  the  appellant  appeared  in  obedience  to  it 
and  exhibited  such  matters  in  his  defense  as  would  have 
entitled  him  to  be  relieved  from  performance  of  the  deoree, 
if  he  had  made  an  application  for  that  purposei 
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W.  H.  L.  Barnes,  for  Respondent 


Even  if  the  deed  had  been  in  proper  form,  and  the  prop- 
erty conveyed  by  it  free  and  clear  of  incumbrance,  the 
tender  could  not  absolve  the  defendant  from  his  obligation 
to  perform  the  decree,  upon  application  to  the  Court  by  the 
plaintiff.  The  judgment  and  decree  of  the  Fourth  Pistrirr 
Court  stood  recorded  against  the  defendant  —  not  performed, 
appealed  from,  or  reversed,  and  in  full  force  and  effect.  The 
plaintiff  desired  the  defendant  to  comply  with  it,  and  be 
refused,  putting  his  refusal  on  the  ground  that  he  had,  since 
the  decree  was  entered,  tendered  performance  of  it,  and  there- 
fore the  Court  had  now  no  power  to  compel  the  performance 
oi\  his  part  of  the  decree. 

The  oases  cited  are  well  selected  as  illustrations  of  the 
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office  of  the  writ  of  avdUa  qvM 
point.  In  each  and  all  of  the^ 
had  been  performed  by  the  p| 
writ ;  he  had  actually  paid  the  i 
required  of  him,  or  issued  to  luj 
Buch  performance,  interposed  ^ 
the  fraud  or  injustice  of  his  adV 
cases  is  tender  held  to  be  perf  on 

I 
By  the  Court,  Rhodbb,  J.:   1 

The  defendant  cannot  compU 
of  the  judgment,  because  he  cot 
his  own  motion  at  any  time  aft 
The  judgment  does  not  specify 
money  was  to  be  paid  by  the  pla 
euted  by  the  defendant;  and  we 
tendering  the  money,  from  the  e 
tember  to  the  ensuing  month  of  1 
on  his  part  to  abandon  the  fruit 
though  sufficient  to  enable  a  i 
upon  a  dependent  covenanty  co 
equivalent,  in  every  respect,  tc 
satisfy  or  extinguish  the  obligai 
brought  upon  the  dependent  < 
show  continuous  readiness  to  p< 
case,  that  we  are  aware  of,  hold; 
the  commands  of  a  judgment  ai 
are  we  aware  of  any  authority 
the  counsel  for  appellant,  that 
formance,  the  plaintiff,  after  a 
the  fruits  of  the  litigation  by 
rights,  unless  the  delay  should 
Statute  of  Limitations  availa 
answer  to  all  complaints  from 
delay,  is  that  he  had  it  in  his 
the  acticm  of  the  respondent  bj 
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statement  of  Facte. 


on  his  own  part,  and  if  the  respondent  refused  to  coraplj 
with  the  decree,  the  Court,  on  motion,  would  have  ordered 
him  to  perform  within  a  specified  time,  on  pain  of  having 
the  decree  set  aside. 
Order  affirmed. 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
V.  WILLIAM  H.  THOMPSON. 

JuBOS  —  CoMPsnvcT  OF. —  Under  tli«  Jury  Act,  (Stata  1868,  p,  880,  See. 
1,  SatK  8),  a  person  otberwiee  qomlifled,  !•  not  a  competent  jnror  onlete 
he  has  been  "aaeeised  on  the  last  assessment  roil  of  his  township  or 
county,  on  real  or  personal  property,  or  both,  belonging  to  him.  If  a 
resident  at  the  time  of  the  assessment.'* 

lAoicBNT  OF  Ons's  Own  Goooa  —  Instsdction. —  An  Instmction  to  the 
effect  that  If  a  man  talses  his  own  goods  from  the  possession  of  his 
baUee,  without  the  knowledge  or  consent  of  tho  latter,  such  taking 
was  no  larceny,  was  properly  refused. 

IDKM In   such  case,  the  taking  will  be  larceny  or  not,  aooordlng  to  the 

intent  with  which  the  Uklng  Is  accomplished.  If  done  with  intent 
to  charge  the  bailee,  It  is  larceny. 

Afpeai.  from  the  Ooimty  Court  of  Mendocino  County. 

The  defendant  was  indi<ited  for  the  crime  of  grand  larceny, 
and  on  trial  was  convicted  of  the  offense,  as  charged.  At 
the  impaneling  of  the  trial  jury,  J.  H.  Crow,  who  had  been 
regularly  drawn  and  was  in  attendance  as  a  trial  juror,  was 
challenged  for  cause,  on  the  part  of  the  People.  The  chal- 
lenge was  sustained  by  the  Court,  and  the  juror  excused,  to 
which  the  defendant  excepted.  The  defendant  likewise 
excepted  to  the  refusal  of  the  Court  to  give  to  the  jury  the 
second  instmction  asked  for  by  him.  The  defendant  moved 
for  a  new  trial  on  the  ground,  among  others,  of  error  in  law 
occurring  at  the  trial,  to  wit:  in  allowing  the  challenge  to 
said  juror,  and  in  refusing  said  second  instruction;  also 
that  the  verdict  was  contrary  to  the  evidence.  The  motion 
was  denied  by  the  Court,  and  the  defendant  appealed  from 
the  judgment  and  the  order  of  the  Court  denying  a  new 
trial. 
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A  persoiiy  otherwise  qual 
iinleas  ha  has  been  ^^  aBsesse 
his  township  or  county,  on  ri 
belonging  .to  him,  if  a  resi< 
ment."  (Statutes  1863,  p.  i 
shows  that  Crow  was  a  reside 
time  the  assessment  for  that  c 
case  —  was  made,  but  that  he 
It  follows  that  he  was  not  a 
Court  below  did  not  err  in  al 
by  the  District  Attorney. 

The  SQOond  instruction  ask 
to  the  effect  that  if  a  man  tai 
session  of  his  bailee,  without 
the  latter,  such  taking  is  no 
for  it  does  not  state  correctly 
question.  If  a  man  takes  his 
of  his  bailee,  without  his  kno 
may  or  may  Hot  be  larceny, 
upon  the  intent  with  which  th( 
the  goods  are  taken  with  inl 
them,  the  taking  becomes  fe 
Cal.  369.) 

The  proof  as  to  the  ownw 
have  been  stden  might  have  1 
are  not  prepared  to  say  that  it 
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▲iXUBWt  for  ApptUa&t. 


ALVIN  FORD  v.  W.  T.  HENDRICKS  akd  ZELOTES 

REED. 


Who  a.  <3uabantob  ov  Notb. —  One  who  writes  on  the  back  of  a  promle- 
•ory  note,  over  hie  eignatare  eabecrlbed  ^f  hha:  **l  hereby  walTe  de- 
mand, notice  of  non-payment  and  protest,*'  is  a  guarantor  of  the  note. 

IDBM  —  When  Not  within  Statutk  ov  Fuauds. —  The  promise  of  a  gnar- 
antor,  when  made  before  the  deliTery  of  the  note,  la  not  within  the 
Btafvte  Qf  B^nda.    J^ 

Appi^fL  from  the  [pistrict  Court,  Fifteenth  Judicial  Dis- 
trict, Contra  Costa  County. 

This  was  an  action  upon  a  promissory  note,  made  by  de- 
fendant Hendricks,  and  indorsed  by  defendant  Reed.  The 
note  and  indorsement  were  in  the  following  words: 

"$1,720.  Pacheco,  April  8,  1862. 

"  One  day  after  date  I  promise  to  pay  to  the  order  of  Alvin 
Ford  seventeen  hundred  and  twenty  dollars,  for  value  re^ 
ceived,  with  interest  at  two  per  cent  per  month  till  paid. 

"  W.  T.  Hendbicks.*' 

'^I  hereby  waive  demand^  notice  of  non-payment  and 
protest.  Zelotes  Reed." 

The  defense  on  the  part  of  Reed  was  want  ot  ^nsidera- 
tion  for  his  indorsement,  and  that  it  is  within  the  Statute 
of  Frauds.  On  the  trial  it  appeared  that  the  note  was 
given  for  an  antecedent  debt  of  Hendricks,  but  v^as  indorsed 
by  Reed  before  its  delivery  to  plaintiff.  Plaintiff  had  judg- 
ment in  the  Court  below  against  both  defendants.  Defend- 
ant Reed  moved  for  a  new  trial,  which  was  denied,  and 
appealed  from  the  judgment  and  the  order  denying  a  new 
trial. 
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Thomas  A.  Brown,  for  Appellant 

Appellaht's  indorstoient  of  the  note  is  nothing  more  than 
t  guaranty.  {Brady  t.  Beynolds,  18  Cal.  31 ;  Story  on  Prom. 
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Notes,  Sees.  434,  458 ;  1^^ 
Hall  V.  Farmer  &  DoolittU 
Am.  Ed.,  397 ;  3  Kent  O 
191;  2  Wend.  630.)        i 

Appellant's  waiver  of  \ 
operates  as  a  waiver  of  tlj 
be  would  have  been  entit 
(Riggs  v.  Waldo,  2  Cal.  4( 
Geiger  v.  Clark,  13  Cal.  M 

Tbe  indorsement  is  iiu 
guarantor,  for  want  of  a 
undertaking  is  clearly  i;( 
Statute  of  Frauds.     (1 
Larco,  7  CaL  34 ;  Hall  v.  J 
▼.  Remmond,  6  Hill,  640 ; 

Appellant's  indorsemen 
tion  of  tbe  debt  of  wbicl 
want  of  a  consideration  es 
Notes,  Sec.  457,  and  case 
145,  and  cases  cited  imde 

M.  8.  Chase,  for  Respo 

Appellant  Beed,  by  his 
promissor,  or  an  indorse 
liable  in  whichever  of  th 
to  stand;  and  there  was 
the  undertaking.  (Mam 
on  Prom.  Notes,  186,  187 
considered  as  parts  of  ai 
the  consideration  for  th< 
guaranty,  and  its  expresj 
pression  for  the  latter. 
Waldo,  2  CaL  486 ;  Evo 
V.  Post,  6  Cal.  102 ;  He 
Bank  V.  Codar,  3  Come 
184;  Edw.  an  Prom.  Ni 
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Opinion  of  the  Court  —  Sanderson,  j. 


"  Where  the  note  is  negotiable  and  is  indorsed  in  blank 
by  a  third  person  not  being  the  payee  or  a  prior  indorsee 
thereof,  then  in  the  absence  of  controlling  proof  it  is  pre- 
sumed that  such  person  means  to  bind  himself  in  the  char- 
acter of  an  indorser,  and  not  otherwise,  and  precisely  in  the 
order  and  manner  in  which  he  stands  on  the  note."  (Storv 
on  Prom.  Notes,  Sec  480.  See,  also,  Edw.  on  Prom,  Notes, 
273,  274,  650.) 

But  if  not  a  guarantor  or  an  hidorser,  appellant  is  an 
original  promissory  and  as  such  liable. 


By  the  Court,  Saitoebson,  J.: 

As  to  the  relation  of  Reed  —  whether  it  be  that  of  maker, 
indorser  or  guarantor  —  there  is  much  conflict  of  authority; 
but,  under  the  settled  rule  in  this  State,  he  must  be  regarded 
as  a  guarantor.  (Biggs  v.  Waldo,  2  CaL  485;  Pierce  v. 
Kennedy,  5  Oal.  138 ;  Brady  v.  Reynolds,  13  OaL  31 ;  Oeiger 
Y.  Clark,  13  Cal.  579.) 

It  is  equally  well  settled  in  this  State  that  the  promise  of 
a  guarantor  is  not  within  the  Statute  of  Frauds  if  made 
before  the  delivery  of  the  note.  (Biggs  v.  Waldo,  supra; 
Evoy  V.  Tewksbury,  5  Cal.  285;  Jones  v.  Post,  6  CaL  102; 
Hazeliine  v.  iarco,  7. Cal.  32 ;  Otis  v.  Bazeltine,  27  Cal.  80.) 

The  mere  fact  that  Reed  indorsed  the  note  several  days 
after  it  was  executed  by  Hendricks  does  not  affect  the  ques- 
tion. The  note  only  took  effect  upon  its  delivery  to  Ford, 
and  Reed's  name  was  endorsed  upon  it  before  that  time. 

Jadgment  affirmed* 
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THE  PEOPLE  OF  tI 
ex  rel.  THE  STATi 
MISSIONERS  17.  Tri 


A 


Admibalvt  Jvbxsdictioii. —  A 
mlralty,  wbetber  arising 
or  liability  of  any  kind, 
navigation.  . 

IDMU  —  MoDB  or  Raising  Issn^ 
the  JarisdicUon  ot  a  8tot^ 
action  pending  therein  beloi 
Ing  In  the  pleadings  the  e« 
to  the  business  of  commero( 

Idem  —  Wskrb  mm  Stati  is  i 
not  hold  its  Jurisdiction  €i 
People  and  In  aid  of  the  { 
the  cause  of  action  related  U 
suggested,  bnt  not  decided. 

PowKR  OF  Hjlbbob  Commissions 
section  two  of  the  Act  ap 
p.  139,)  are  sufficient  to  au 
ITranelsco  to  institute  actloni 
dred  and  seventeen  of  the 
remedies  that  a  private  pen 

Idem  —  Whastaob,  vtc.,  Oollb< 
provisions  of  section  eleven  < 
provide  for  the  collection  of 
authorised  and  required  to 
exclusively  in  gold  and  silver 
within  the  provisions  of  the 
property  to  raise  money  for 
principles  laid  down  in  Perrj 

Appeal  from  the  Distrii 
City  and  County  of  San 

The  defendant  demnrre* 
was  overruled^  and  on  th< 
prayed  for  it^  the  comiilain 

The  other  faeti  Bxe  suffic 
Court 

/.  B.  Manchester,  for  A 

The  statute  law  of  the 
this  action  is  brought,  givi 
this  State  admiralty  jurist 
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Argument  for  Appellaxit. 


Civil  Pr.  Act,  Sec  317.)  The  foUowixxg  authorities  are  cited 
to  sustain  this  point,  namely:  Const.  U.  S.,  Art.  Ill,  Sec.  2; 
Judiciary  Act  of  1789,  1,  U.  S.  Stats  at  I^ge,  76,  77; 
Brightly's  Dig.  24  ;  Sttutton  v.  Jarvia,  8  Pet.  11 ;  Davis  v. 
The  New  Brig,  1  Qilpin,  473 ;  Zarie  v.  The  Brig  President, 
4  Wash.  C.  C.  453  ;  Ashbrook  v.  The  OoldenGate,  1  New- 
berry, 296 ;  Gelston  v.  Hoyt,  3  Wheat  246 ;  The  New  Jersey 
Steam  NavigaJtion  Company  v.  Merchants  Bank,  6  How. 
390 ;  Slocma  v.  Mayherry,  2  Wheat  9 ;  The  Bark  Chausan, 
2  Story,  455  ;  The  Phebe,  Ware,  824;  Johnson  v.  McDonr 
ough,  1  Gilpin,  105;  Conkling's  Treatise,  3d  Ed.  236;  Gib- 
bons V.  Ogden,  9  Wheat.  1-240;  Webster's  Works,  VoL 
VI,  15;  The  Steamer  Moses  Ta/ylor,  plaintiff  in  error,  v. 
Wilson  Hammons,  defendant  in  error. 

This  case  was  decided  at  the  present  term  of  the  Supreme 
Court  of  the  United  States,  and  the  decision  is  entirely  con- 
elusive  upon  this  point. 

This  law  is  liable  to  the  farther  objection  that  it  is  a  direct 
and  palpable  interference  with  the  commercial  regulations  of 
the  country,  which,  by  the  Constitution,  are  exclusively 
vested  in  the  National  Government  (Const  U.  S.,  Art.  I. 
Sees.  8,  10;  Gibbons  v.  Ogden,  9  Wheat  1-240;  Holmes  v. 
Jennison,  14  Pet  570;  Groves  v.  Slaughter,  15  Pet  11; 
New  York  v.  Miles,  11  Pet  158 ;  Brown  v.  Staie  of  Mary- 
land, 12  Wheat  419 ;  Smith  v.  Tvamer,  7  How.  283,  573 ; 
Almy  V.  State  of  California,  24  How.  169;  Hotiston  v. 
Moore,  6  Wheat  23 ;  Webster's  Works,  Vol.  IV,  492,  495, 
496  — Vol.  VI,  11;  People  v.  Dovmer,  7  Cal.  196; 
Mitchell  V.  Steelman,  8  Cal.  363 ;  Lin  Sing  v.  Washburn, 
20  Cal.  534;  Brumagim  v.  Tillvnghast,  18  Cal.  265.) 

If  the  statute  law  of  the  State,  under  which  this  action 
is  brought,  be  constitutional,  we  then  say  that  the  Board 
of  State  Harbor  Commissioners  have  no  authority  given 
them  by  law  to  institute  actions  m  rem,  in  the  name  of  the 
People  of  the  State  of  California.  (Stats.  Cal.  1863-4,  Sec. 
2,  p.  139 ;  1  Hittell,  499,  Sec.  3,469 ;  Brandling  v.  Brand- 
ing, 6  Bam.  &  Cress.  467 ;  Sedg.  on  Stat  and  Const  Law, 
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261,  313 ;  Flanders'  iti 
607,  614;  AshbroolcY.  i 
The  Court  erred  in  orf 
able  in  gold  coin.     (S^ 
Sec  6,140;  Stata.  CaL 
Cal.  603;  Eaihaway  i 
Eldredge,  27  CaL  495 1 
Marding  y.  Cowing,  28, 

Edward  Tamphins,  £i 

By  section  two  of  th^ 
the  Board  of  State  Ha 
and  directed  to  proeecutl 
for  the  recovery  of  whi 
Act,  section  three  hundr 
fiuch  actions  to  be  brou^ 
Act  of  1863-4,  (Stats, 
charges  payable  in  gold 

The  Act  authorizing 
vessel  is  constitutional 
647;  Ord  v-  Uncle  Soa 
Sam,  18  OaL  662.) 

By  the  Court,  Rhodx 

The  complaint  states 
plaintiflfs  for  the  wharJ 
of  the  plaintiffs,  in  the 
sum,  and  that  sum  is,  1 

The  defendant's  ooun 
under  which  the  action 
Act  of  1864,  Stats.  186 
ground  taken  is  that  tl 
time  jurisdiction,  and 
passed  in  pursuance  o 
Constitution  of  the  T7n 
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Opinioa  ot  the  Court  —  Rhodes^  J. 


Courts  *  ♦  ♦  shall  have  exclusive  original  cognizance, 
of  all  civil  cases  of  admiralty  and  maritime  jurisdiction," 
etc.,  the  Legislature  of  this  State  was.  without  power  to 
confer  upon  its  own  Courts  jurisdiction  of  such  cases. 
Before  this  point  can  be  readied,  it  must  be  determined 
that  this  is  a  case  of  admiralty  and  maritime  jurisdiction. 
It  is  said  by  Mr.  Conkling  (1  Conkling  on  Adm.  19)  that 
"the  admiralty  jurisdiction,  in  cases  of  contract,  depends 
primarily  upon  the  nature  of  the  contract,  and  is  limited  to 
contracts,  claims  and  service  purely  maritime,  and  touching 
rights  and  duties  appertaining  to  commerce  and  navigation/^ 
(See  De  Lovio  v,  Boit,  2  Gall.  398;  The  Thomas  Jefferson, 
10  Wheat.  428 ;  and  other  cases  cited.)  A  cause  of  action,  to 
be  cognizable  in  admiralty,  whether  arising  out  of  a  con- 
tract, claim,  service  or  obligation,  or  liability  of  any  kind, 
must  relate  to  the  business  of  oommerce  and  navigation. 

The  defendant's  coimsel,  in  stating  the  facts  of  the  case, 
says  that  "  the  action  is  brought  to  recover  wharfage  while 
the  steamer  was  engaged  in  navigating  the  high  seas,  and 
conveying  passengers  and  freight  to  and  from  this  port  and 
ports  in  Central  America. *'    But  it  does  not  appear  from  the 
complaint  that  the  steamer  was  engaged  in  commerce  and 
navigation.     This  fact,  or  one  of  similar  import,  must  be 
stated   in  the  pleadings,  in  order  to  make  a  case  falling 
within  the  admiralty  and  maritime  jurisdiction.    The  Court 
cannot  take  judicial  notice  that  a  v^sel  found  at  a  wharf  is 
engaged  in  navigating  the  high  seas,  or  the  navigable  inland 
waters  of  the  State,  or  is  employed  in  trade,  commerce  or 
navigation,  of  any  sort  or  in  any  manner.    That  is  a  fact  of 
jurisdictional  consequence,  and  must  be  expressly  alleged  or 
be  necessarily  inferable  from  the  other  facta  alleged.     The 
precedents  of  libels  in  admiralty,  although   "there  is  no 
special  custom  extant"  with  respect  to  their  form,  state  this 
fact,  and  it  is  very  generally  found  in  all  the  reported  cases. 
This  fact  not  appearing  in  the  case,  the  question  presented 
by  the  defendant's  counsel  does  not  arise. 

It  is  objected  that  the  Harbor  Commissioners  have  n€ 
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authority  to  institute  actions 
people.     Section  two  of  the  J 
the  said  Ooimnissioners  are  h 
ered,  m  the  name  of  the  Peop^ 

tomstitutewtioMatlaworii 
any  wharf    •    ♦   *   ,,  f  ^,  ^ 

age,  rents  and  wharfage  there 
hensive  enough  to  include  all 
person  could  have  under  the  a 
are  no  words  in  the  Act,  and 

cause  of  action,  indicative  of  a 

to  the  exclusion  of  others  p, 

ground  for  holding  that  the  C 

.  to  avail  themselves  of  the  rei 

vided  by  section  three  hundrec 

Act    The  proceeding  is  simil, 

V.  Trevor,  4  Wall.  555,  whic 

partaking  of  all  the  essential 

«edingmrem."    Inthatcas. 

remedy  adopted  was  one  f  allir 

section  of  the  Judiciary  Act  0 

in  aU  cases  the  right  of  a  con 

held  that  the  form  of  the  rem 

within  the  admiralty  jtirisc 

determined,  from  the  facts  , 

admiralty  cognizance,  oonsi( 

within  the  saving  clause  of  tJ 

the  jurisdiction  of  the  adm 

question  that  the  Legislatnr* 

of  remedy.     Had   the  plair 

jurisdictional  questions  pred 

ant,  the  fact  that  the  steame 

navigation,  as  stated  in  th© 

have  been  admitted    by   thi 

appeared  in  the  case    or   b 
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Opinion  oi  thf  Court  -^  Rbodei,  J. 


avoid  misapprehension,  we  add  that  if  the  fact  in  question 
would  bring  a  case  instituted  by  a  private  person  within  the 
admiralty  jurisdiction,  it  would  not  necessarily  follow  that 
the  same  result  would  ensue  when  the  State  is  plaintiff  and 
the  cause  of  action  is  of  the  nature  of  the  one  before  us,  as 
explained  in  the  next  point 

The  third  point  is,  that  the  Court  erred  in  ordering  judg- 
ment in  gold  coin.  It  is  provided  by  section  eleven  of  the 
Water  Front  Act  that  "All  tolls,  docka^  and  wharfage 
charges,  by  this  Act  authorized  and  required  to  be  collected, 
shall  be  due  and  collectible  exclusively  in  gold  and  silver 
money  of  the  United  States." 

The  case  does  not  fall  within  the  provisions  of  the  Specific 
Contract  Act,  as  there  was  no  contract  in  writing  for  the 
payment  of  the  wharfage.  The  several  sums  required  to  be 
paid  for  dockage,  wharfage,  etc,  are  in  the  nature  of  public 
revenue.  The  f imds  are  raised  and  appropriated  by  the  Gov- 
ernment for  the  purpose  of  constructing  wharves  and  other 
works  for  the  protection  and  improvement  of  the  harbor  of 
San  Francisco,  and  to  aid  and  facilitate  conmiercial  inter- 
course between  this  and  other  ports.  The  enterprise  was 
set  on  foot  for  public  benefit,  and  is  one  in  which  the  public 
are  interested,  and  was  undertaken  and  carried  on  by  the 
State  in  her  sovereign  capacity,  and  not  as  a  mere  private 
proprietor.  The  tolls,  dockage  and  wharfage  charges  pro- 
vided for  in  that  section,  are  levied  under  the  same  authority 
as  license,  poll  and  ad  valorem  taxes,  and,  in  our  opinion, 
they  are  charges  upon  the  property,  to  raise  money  for  pub- 
lic purposes,  within  the  principles  laid  down  in  Perry  v. 
Washburn,  20  Cal.  860. 

The  liability  for  the  payment  of  such  charges  does  not 
arise  out  of  contract,  cfr,  if  so  in  any  manner,  only  in  the 
remote  degree  that  it  does  in  case  of  license  taxes.  They 
are  dues  to  the  public  treasury,  and,  as  such,  it  was  compe- 
tent to  the  Legislature  to  make  them  payable  in  ooin«  or 
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or  review  on  appeal. 
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point  Of  uw  to  the  dedsloi 
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W-trlct  Conrt  of  lme«  defc 
■  ^obate  Conrt,  and  an  api 
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flnal  determination   of  anch 
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Of  1862  District   Courts    hai 

Probate  Courta.     Section   ah 
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•Jirht  of  the  same  Article,    i 

tfrely  in  Probate  Courts. 
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The  pedtion  for  the  probate  of  the  will  of  Daniel  G. 
Bowen,  deceased,  was  filed  in  the  Probate  Court  of  Contra 
Costa  County  June  30th,  1864,  by  Joseph  Emeric,  who  was 
named  therein  as  executor,  to  admit  said  will  to  probate  and 
for  letters  testamentary  to  issue  to  hinu      Thereafter,  and 
pending  said  petition,  Trinidad  Pacheco  and  others,  repre- 
senting themselves  as  heirs  of  said  Bowen,  deceased,  filed  in 
said    Court  their  opposition  to  the  probate  of  said  will  as 
prayed,  and,  on  their  motion,  certain  issues  of  fact — ^upon  the 
determination  of  which  the  right  of  said  will  to  probate  was 
dependent — ^were  framed  and  certified  to  the  District  Court 
of  the  Fifteenth  Judicial  District,  Contra  Costa  County,  for 
trial.     On  the  trial  of  said  issues  in  the  District  Court  with 
a  jury,  a  special  verdict  on  all  of  said  issues  was  rendered  in 
favor  of  the  petitioner  and  against  contestants,  upon  which, 
as  certified  to  and  returned  by  the  District  Court  to  said 
Probate  Court,  and  without  other  or  further  proof,  the  latter 
Court,  by  appropriate  order,  admitted  said  will  to  probate 
and  issued  letters  testamentary  to  petitioner  as  prayed.    Said 
contestants  excepted  to  said  order,  and  procured  to  be  settled 
by  the  Probate  Court  a  bill  of  exceptions,  which,  in  addition 
to  said  exception  to  said  order,  contained  a  separate  bill  of 
exceptions,  duly  settled  by  said  District  Court,  of  and  con- 
cerning certain  of  the  proceedings  of  the  trial  of  said  issues 
in  the  last  named  Court     This  appeal  was  taken  by  said 
contestants  from  said  order,  and  was  heard  upon  the  bill  of 
exceptions  as  settled  by  the  Probate  Court    This  appeal  was 
taken  by  filing  a  notice  thereof  with  the  Clerk  of  the  Probate 
Court  within  the  time  prescribed  by  law,  and  by  giving  tho 
requisite  undertaking.    Before  said  order  appealed  from  was 
made  by  the  Probate  Court,  a  motion  for  new  trial  of  said 
issues  in  the  District  Court  had  been  made  by  appellants  and 
denied;  and  from  the  order  denying  the  same,  proceedings 
had  been  taken  by  appellants  to  perfect  an  appeal  to  tho 
Supreme   Court     The  legal  existence  of  said  last  named 
appeal  was  denied  by  respondent  on  the  hearing  of  this 
appeal,  but:  the  truth  of  the  matter  is  not  ascertainable  from 
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District  Court  denying  a 
the  issues  tried  therein; 
.  cited  section  twenty  of  th( 
6Cal.  183.)  Theyfurtl 
erly  taken,  although  not 
flection  two  hundred  and 

Clark  de  Oarpeniier,  I 

The  appeal  should  be  < 
notice  of  appeal.     (Pract 
feet  an  appeal  three  thii 
file  notice  of  appeal;  sec- 
taking  on  appeal;  and  ti 
in  the  order  in  which  i 
Bdmandson,  24  Gal.  94; 
609.)    A  service  of  notice 
the  Probate  Court,  as  f  roi 
A(?t,  Sees.  293,298;  Pra< 
There  is  nothing  in  th< 
of  the  Probate  Court  ap| 
order  (so  called)  from  wt 
a  final  judgment,  and  th 
presented  for  review  is 
(Practice  Act,  Sec.   188 : 
Stats.  1861,  p.  689;  More 
V.  Minor,  27  CaL  109-K 
law  are  evidently  such  on 
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sions  made  by  the  Court  touching  matters  of  law,  arising  prior 
to  the  final  judgment     (See  Practice  Act,  Sec.  338.) 

The  Probate  Court  did  not  err  in  rendering  the  final  decree 
appealed  from.  First,  because  Ae  District  CouTt  had  no 
jurisdiction  to  grant  a  new  trial  of  the  issues  sent  to  it  from 
the  Probate  Court;  second,  no  appeal  was  ever  taken  and 
perfected  from  the  order  of  the  District  Oourt  denying  a  new 
trial.  (Probate  Act,  Sees.  20,  30,  294,  as  amended  in  1861 ; 
Pond  ▼.  Pond,  10  Cal.  500 ;  Reed  v.  McCormick,  4  Cal.  343 ; 
Keller  v.  FrankUn,  6  Cal.  433 ;  Barbour  Ch.  Pr.  455-61 ; 
Apthrop  ▼.  Comstock,  2  Paige  Ch.  487 ;  Practice  Act,  Chap. 
IV,  Arts.  I,  n,  III;  Dorsey  ▼.  Doraey,  24  CaL  455.) 


By  the  Court  —  Khodes,  J.: 

The  Probate  Act  does  not  require  a  service  of  the  notice 
of  appeal.     It  is  provided  by  section  two  hundred  and  ninety- 
eight  that  the  appeal  "  shall  be  made  by  filing  with  the  Clerk 
of  the  Probate  Court  a  notice  stating  the  appeal  from  die 
order,  decree  or  judgment,  or  some  specific  part  thereof,  and 
by  executing  an  tmdertaking  or  giving  surety  on  such  appeal, 
in  the  same  mamxer  and  to  the  same  extent  as  upon  an  appeal 
to  the  Supreme  Court  from  the  District  Court,"  etc.    Servii^e 
of  the  notice  is  not  required  by  section  three  hundred,  for  it 
was  not  intended  that  the  provisions  of  the  Practice  Act 
should  supersede  those  of  the  Probate  Act,  or  that  the  former 
should  apply  in  any  matter  in  respect  to  which  express  pro- 
vision was  made  in  the  latter.    One  uniform  mode  of  taking 
appeals  to  this  Court  is  desirable,  for  it  would  greatly  con- 
duce to  certainty  as  well  as  facility  in  practice. 

The  appeal  is  taken  from  the  order  of  the  Probate  Court 
admitting  the  will  to  probate.  The  petitioner  insists  that 
the  case  cannot  be  reviewed  on  the  bill  of  exception.  The 
only  exception  found  in  the  bill  of  exceptions  is  that  taken 
to  the  order  from  which  the  appeal  is  taken.  This  mode  of 
procedure,  though  unusual,  is  authorized  by  the  Practice 
Act     An  exception  is  an  objection  taken  at  the  trial  to  a 


m 


M 


686 


t 


Matteeo 


Opinion  of 


decision  upon  a  matter  oi 

caUmg  of  the  action  for  b 

or  decision.     (Practice  A 

section  one  hundred  and  i 

been  tried  by  the  Court,  ( 

report  la  not  made  immedi 

mony,  the  decision  or  rep. 

a  motion  for  a  new  trial 

notice  that  an  exception  ; 

mference  an  exception  ma^ 
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objecting  party,  for  it  is  ] 

to  entitle  him  to  move  for, 

specified  in  the  Act,  or  to 

found  do  not  warrant  the  < 

that  an  exception  should 
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ever  the  intention  may  at 
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be  now  disturbed  by  the  C 
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upon  a  fact  or  facts  not  d 
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decision  of  which  an  excei 

facts  are  determined. 
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is  that  the  Probate  Court  is  not  vested  with  the  necessary 
appellate  jurisdiction  for  that  purpose.  Nor  has  the  Probate 
Act  vested  that  Court  with  the  authority  to  order  a  new  trial 
in  the  District  Court  Secticm  twenty,  as  amended  in  1861, 
by  requiring  the  Probate  Court  to  "  admit  said  will  to  pro- 
bate, or  not,  according  to  the  facts  f oimd  and  the  law/^  has, 
in  effect,  made  the  special  verdict  conclusive  upon  that  Court 
And  besides  this,  unless  we  are  prepared  to  say  that  the 
errors  of  the  District  Court  are  beyond  the  reach  of  all 
redress,  the  party  aggrieved  must  have  the  benefit  of  an 
appeal,  if  not  also  a  new  trial.  In  Pond  ▼.  Pond,  10  Oal.  500, 
the  point  as  to  the  authorily  of  the  District  Court  to  grant  a 
new  trial  did  not  arise,  the  question  being  as  to  the  effect  of 
the  decision  of  the  District  Court;  but  the  Court  thought  it 
very  questionable  whether  the  District  Court  could  grant  a 
new  trial  of  an  issue  framed  by  the  Probate  Court.  We,  on 
the  contrary,  entertain  no  doubt  that  that  .Court  possesses 
the  requisite  power  to  grant  a  new  trial;  and  this  from  the 
very  necessities  of  the  case,  for  otherwise  the  party  is  with- 
out remedy  in  case  of  misconduct  of  the  jury,  accident, 
iurprise,  newly  discovered  evidence,  or  insufficiency  of  the 
evidence  to  justify  the  verdict  An  appeal  must  lie  from  the 
order  of  the  District  Court  granting  or  refusing  a  new  trial, 
otherwise  any  error  therein  would  be  beyond  the  reach  of 
correction. 

One  of  the  questions  presented  under  the  bill  of  excep- 
tions, is  the  alleged  error  in  proceeding  to  order  the  will  to  be 
admitted  to  probate  while  an  appeal  from  the  District  Court 
was  pending.  This  question  cannot  be  entertained,  unless  it 
clearly  appears  that  such  appeal  was  pending. 

Within  the  proper  time  after  the  filing  of  the  notice  of 
appeal,  an  undertaking  was  filed.  This  was  of  no  avail, 
unless  the  sureties  justified  in  the  proper  manner  and  within 
the  required  time,  if  exception  was  taken  to  their  sufficiency. 
It  appears,  inf erehtially,  but  not  directly,  that  such  exception 
was  taken.  The  contestants  gave  notice  of  justification,  but 
the  notice  was  too  short,  and  they  gave  a  second  notice,  and 
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appeal  had  or  had  not  b 

from  the  decision,  that 

appeal  had  not  been  per 
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find  the  facts  upon  wh 

Probate  Court,  the  quest 
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counsel,  but  as  it  is  a  q 

the  District  Court,  the 
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1862,)  is  as  follows:  '^  In  all  ormmial  oas^s.  not  otherwise 
provided  for,  and  in  all  issues  of  fact  f onnd  in  the  Probate 
CovLTtSy  their  jurisdiction  shall  be  unlimited. '^  The  section, 
as  amended  in  1862,  omits  all  reference  to  issues  joined  in 
the  Probate  Courts.  The  omission  is  very  significant,  andi 
can  be  accounted  for  in  no  other  way  than  upon  this  theory, 
that  it  was  not  intended  that  the  District  Courts  should, 
possess  such  jurisdiction.  Section  eight  of  the  same  Article, 
relating  to  the  County  Courts,  provides  that  *^  The  County 
Judges  shall  also  bold  in  their  several  counties  Probate 
Courts,  and  perform  such  other  duties  as  Probate  Judges  as. 
may  be  prescribed  by  law/*  This  is  a  comprehensive  grant 
of  probate  jurisdiction,  and  as  there  is  nothing  in  the  Article 
granting  concurrent  jurisdiction,  the  grant  to  the  Probate 
Courts  must  be  held  exclusive.  There  may  be  cases  involv- 
ing matters  peculiar  to  Probate  Courts  of  which  the  District 
Courts  may  have  jurisdiction;  but  matters  like  the  probate 
of  a  will,  the  granting  of  letters  testamentary  or  of  admin- 
istration, the  allowance  of  claims,  the  settlement  of  the 
accounts  of  the  executor  or  administrator,  etc.,  were  well 
understood  at  the  time  of  the  adoption  of  the  amendments 
to  the  Constitution  as  falling  within  the  probate  jurisdiction. 
If,  without  any  express  grant,  like  that  in  the  former  Con- 
stitution, the  District  Courts  can  be  vested  by  the  statute 
with  jurisdiction  of  the  matters  provided  for  by  section 
twenty  of  the  Probate  Act,  the  jurisdiction  to  determine 
every  question  of  fact  arising  in  the  Probate  Courts  may 
likewise  be  transferred  to  the  District  Courts,  and  the  Pro- 
bate Courts  left  as  the  mere  registers  of  the  decisions  of  the 
District  Courts. 

The  provisions  of  that  section  permitting  issues  joined  or 
framed  in  the  Probate  Court  to  be  certified  to  the  District 
Court  for  trial,  ceased  to  have  any  effect  under  the  amend- 
ments of  the  Constitution,  for  the  want  of  power  in  the 
District  Court  to  try  them. 

Order  reversed,  and  cause  remanded  for  further  proceed- 
ings. 

Vol.  XXXrV.— 44 
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H  GaL  11-14.  FSISBXB  t.  FOOABTT. 

Writ  of  ABsistaiioe  will  Issue  under  Foredosuro  Doeno  mgainot  all 
defendants  served  or  appearing  in  the  suit,  p.  13. 

Cited  in  Enoa  y.  Cook,  65  CaL  178,  on  point  that  rights  of  persons 
not  parties  to  auit  cannot  be  litigated  on  application  for  writ;  and  ffi- 
bamia  etc  Co.  t.  Lewis,  117  CaL  580,  on  point  that  writ  runs  against 
mortgagor  and  his  grantee  pendente  lite  with  notice. 

34  CaL  14-18.   PBSRINE  v.  MARSDSN. 

Injunction  will  not  be  Granted  Against  Waste  by  tenant,  In  suit  by 
landlord,  unleaa  aecurity  for  rent  made  inadequate  thereby,  p.  18. 

ated  to  same  effect  in  Miller  v.  Waddingham,  91  GaL  S81,  denying  in« 
junetion  to  yendor  against  yendee  In  possession,  under  like  facts. 

34  Cal.  18-25.   FSISDLAlfDBS  ▼.  LOUCKS. 

Jurisdiction  in  Insolvency  Proceedings  depends  on  due  petition  and 
due  publication  of  notice  to  creditors,  p.  24. 

Cited  to  same  effect  in  Crall  t.  Pooo  etc.  Diet.,  87  CaL  148,  holding 
service  of  process  by  publication  in  irrigation  proceedings  (Stats.  1887^ 
p.  29)  sufficient  to  confer  jurisdiction;  and  In  re  Munh,  115  Gal.  232,  on 
point  that  where  discharge  denied  because  not  within  jurisdiction,  the 
debtor  has  not  ''received  the  benefit"  of  the  act,  so  as  to  prevent  a  sub- 
sequent application  and  discharge. 

84  CaL  26-28.   OLIPHAHT  ▼.  WHITRBT. 

Demurrer  is  Considered  an  ''Answer"  under  proceedings  relative  to 
default,  p.  27. 

Cited  in  Fletcher  v.  Maginnis,  136  Cal.  363,  holding  that  party  does 
not  "demur"  until  demurrer  Is  filed;  Winter  v.  Winter,  8  Nev.  136,  hold- 
ing no  entry  of  default  necessary  as  prerequisite  to  entry  of  Judgment 
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34  CaL  28-36 


Notes 


on  OTemiling  of  drawrrer,  t 
•wer";  Baker  v.  Garrie,  108 
by  demurrer  when  facts  appei 

Jvdidal  Knowledge  does  no 
p.  28. 

Cited  in  note  to  Lanfear  v 
jeet 

Judgment  wim>e  Vacated 
p.  28. 

Cited  in  note  on  general  s 
B^p.654. 

U  ObO.  28.8«.  SOLOMOir  v.  ] 

Jurisdiction  of  Supreme  ( 

damnum  clause,  irrespective  o 

Cited  in  Hoban  v.  Ryan,  i: 

no  jurisdiction  of  unlawful  d« 

twenty  dollars  rent  and  trebU 

noted  under  Maxfield  v.  Johni 

Co.,  60  Cal.  427,  discussing  J 

SKngerland,  60  Cal.  654,  656 

Bailey  v.  Sloan,  65  Cal.  388;  g 

but  not  deciding  appellate  jx 

less  than  three  hundred  doUi 

825,  aflSnning  such  Jurisdictioi 

jwisdiction  when  domand  lei 

costs  increased  judgment  bey 

Nev.  162,  and  McCormick  etc 

jurisdiction  of  district  court 

though  erroneous  because  in  i 

of  allowance  of  interest.     Cil 

Am.  Dec.  584,  upon  ad  damm 

Fix  V.  Sissing,  21  Am.  St.  Rep 

basis  of  jurisdiction. 

Statement  of  Grounds  of  A] 
pear  from  judgment-roll,  p.  34 
Cited  to  same  effect  in  Jon< 
noised  on  demurrer  to  answei 
point  that  only  errors  in  ju 
statement  filed. 

Defects  in  Transcript  are  V\ 
its  correctness,  p.  34. 

Cited  to  same  effect  'in  Wa 
Am.  St.  Rep,  39,  where  bill  o] 
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34  CaI.  36-48 


Objecticm  to  Conclmioiis  of  Law  need  not  be  made  in  lower  eomt  to 
be  considered  on  appeal,  p.  34. 

Cited  in  Collier  y.  Erven,  2  Mont.  336,  on  point  that  ezception  to 
error  in  law  need  not  be  so  epecifle  as  to  error  in  fact. 

Discharge  of  Surety  Renders  Him  Liable  to  return  money  deposited 
with  him  for  indemnification,  p.  85. 

Cited  in  note  to  Gross  ▼.  Davis,  10  Am.  St.  Rep.  043,  upon  oontri- 
bution  between  sureties. 

Tender  is  Equivalent  to  Payment,  and  will  diseharge  sureties  on  bond 
for  release  of  attachment,  p.  36. 

Cited  to  same  effect  in  Sharp  t.  Miller,  57  Gal.  417  (elted  in  (TCoaor 
T.  Bnilj,  112  OaL  36),  as  to  sureties  on  appeal  bond. 

84  CaL  86-89.    LAWTON  T.  GOSDOH.    S.  O.  .  01   Am.  Dee.  670,  and 
note  672;  87  OaL  202. 

Sedelivery  of  Deed  by  Grantee  does  not  revest  title  in  grantor,  p. 
88. 

(^ted  to  same  effect  in  S.  G.  87  CaL  207.  Cited,  also,  in  note  on  gen- 
eral subject  to  Sally  v.  Sandifer,  12  Am.  Deo.  688;  to  Sutton  v.  Jervis, 
99  Am.  Dec  634;  and  to  Watters  v.  Wagley,  22  Am.  St.  Rep.  233. 

CouTeyance  in  Fraud  of  Creditors  is  Good  aa  to  Parties  and  as  to  all 
the  world  except  such  creditors,  p.  38. 

Cited  to  same  effect  in  Cemens  v.  Clemens,  28  Wis.  648;  9  Am.  Rep. 
526  (eited  in  note  to  Whitworth  v.  Thomas,  3  Am.  St.  Rep.  730),  hold- 
ing conveyance  voidable,  however,  by  grantor  as  to  land  included  there- 
bk  without  his  kno^veledge  and  through  grantee's  fraud.  Cited,  also, 
hi  note  on  general  subject  to  De  Leon  v.  Trevino,  30  Am.  Rep.  Ill;  to 
Miller  T.  Kocrtge,  8  Am.  St.  Rep.  692;  and  to  Gilbert  r.  Stockman,  29 
Am.  St.  Rep-  932. 
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84  CaL  89-48.    inn>l>  ▼.  THOMPSOH. 

Replevin. — Pleading  in  action  held  sufficient,  p.  46. 

Cited  in  Summerville  v.  Stockton  etc.  Co.,  142  Cal.  547,  sustaining 
pleadings  in  claim  and  delivery;  Israel  v.  Day,  17  Colo.  App.  206,  in 
replevin  against  officer  to  recover  property  taken  on  execution  where 
plaintiff  claims  by  purcbase  from  execution  defendant,  defense  that  sale 
was  void  because  not  followed  by  change  of  possession  is  admissible 
under  general  denial  of  plaintiiTs  title;  Sherman  v.  Sweeney,  29  Wash. 
330,  where  defendant  has  specifically  denied  ultimate  fact  that  he  had 
paid  certain  sum  upon  option  in  accordance  with  its  terms,  failure  to 
deny  allegation  that  another  sum  paid  by  him  was  in  accordance  with 
option  is  not  an  admission  of  payment  in  accordance  with  option. 


.1 


.1:1 


! 


:::CI<! 


:  i 

r 


84  CoL  48-60 


Notes 


AdmkdoBt  ia  Special  ])«| 

raised  by  denials  in  other  de 

ated  in  B«n  r.  Pat„aa.  : 

33  OaL  93;  Miller  r.  Chandl, 

won  in  special  defense,  in  ac 

Bank.  8  Colo.  App.  209;  appi 

Co-  V.  Warren.  3  Wyo.  137,  « 

of  rnconsistent  defense.    Dist 

470,  holding  omissions  in  com 

■ot  deddlng  point.    Denied  i, 

.      ^^"^^  ^  general  answer  coi 

••d  modified  in  MeLaoRhlin 

admission  to  control  when  a 

•enting  the  special  defense.    ( 

U  Am.  Dec  130,  on  separate 

Judgment  on  Pleadings  is  i 

complaint  is  denied,  p.  47. 

ated  to  same  effect  in  Bot 
wer  contained  inconsistent  def 
State  V.  Board,  7  Wyo.  165,  he 
pleadings  stated. 

Complaint  in  Claim  and  D( 
title  and  of  detention  are  not 

ated  to  same  effect  in  Bene 
Kep.  265,  allowing  proof  of  fn 

»4  OaL  48-00.    MATHAM)  v 
»»«•  672;  8.  C.  47  Cal.  207 
M«Hce  in  Law  is  a   wrongf 
eanse  or  excuse,  p.  63. 

ated  to  same  effect  in  Peon 
averment  of  malice  aforethouf 
lawfulness  unnecessary.  Cited 
■Am-  St.  Rep.  425,  defining  "mi 
Corporation  is  Liable  for  Toi 
porate  business-*,  g.,  »  iftei, 

ated  to  same  effect  in  Miss 
16  Am.  St.  Rep.  797,  ho,j.„ 
damages  for  libel;  State  v.  Ba 
»ep.  806,  holding  such  company 
fag;  and  United  States  v.  Kels 
ejght-hour  law."  Distiaguishe 
321,  17  Am.  Rep.  057,  holding 
prosecution  of  employee,  iiutiti 
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34  Cal.  aO-76 


Distriot  T.  AldenoB,  6  Pak;  Ten  158,  holding  tliat  treasurer  of  monioi- 
pal  corporation  .oannct  bind  it  by  agreement  to  compound  felony 
against  it;  cited  in  Fletcher  ▼.  Great  Weet  etc.  Co.,  12  S.  Bak.  648, 
holding  warehousemen  liable  on  receipts  fraudulently  isiued  by  agent 
when  no  grain  in  fact  reoeived;  note  on  general  subject  to  Orr  ▼.  Bank, 
13  Am.  Dec  597;  to  Merrills  v.  Tariff  etc.  Co.,  27  Am.  Dec.  688;  to 
Mining  Go.  ▼.  Mining  Co.,  7  Am.  St.  Rep.  246;  Hohoken  etc.  Co.  ▼. 
Kahn,  59  Am.  St.  Bep.  590,  591,  as  to  exemplary  damages;  and  to  Fo|^ 
V.  Boston  eta  Corp.,  12  Am.  St.  Rep.  586,  as  to  liability  for  libel. 

When  One  of  Two  Innocent  Persons  must  suffer  loss  from  act  of 
third,  it  ^lls  on  him  who  has  empowered  the  third  to  act,  p.  67. 

Cited  in  note  on  general  subject  to  Commercial  etc.  Bank  v.  Fbvt 
Nat.  Bank,  06  Am.  Pec.  567;  and  to  Wittenbrock  y.  Parker,  41  Am« 
St.  Rep.  182. 

Wor4s  not  libelous  per  se  may  be  averred  and  proved  to  have  been 
intended  and  understood  in  a  particular  sense,  p.  58. 

Cited  to  same  effect  in  Chamberlain  v.  Vance,  51  Cal.  84,  sustaining 
allegations  in  complaint  for  slander,  as  to  such  intent  and  understand- 
ing; Nidever  v.  Hall,  67  Cal.  83,  holding  it  necessary,  however,  to  prove 
understanding  as  alleged  in  innuendo;  and  on  same  point.  People  v. 
Collins,  102  CaL  347,  as  to  criminal  libel;  and  Edwards  v.  Publishing 
Society,  99  Cal.  435,  37  Am.  St.  Rep.  73,  and  in  note  77,  holding  aver- 
ments unnecessary,  however,  where  words  in  general  use;  Chiatovich 
V.  Hanehett,  88  Fed.  876,  holding  innuendo  sufficient  and  libel  action- 
able; Heame  v.  De  Young,  119  Cal.  679,  as  to  construction  of  alleged 
libel  according  to  common  import,  and  in  note  on  gfeneral  subject  to 
Bourreseau  v.  Evening  Journal  Co.,  6  Am.  St.  Rep.  331. 

Allegata  and  Probata  must  correspond,  p.  60.* 

Cited  to  same  effect  in  Hagely  v.  Hagely,  68  Cal.  352,  sustaining, 
however,  evidence  of  every  fact  necessary  to  support  plea  of  statute 
of  limitations  when  made  by  reference  to  numuer  of  code  section.  Cited, 
also,  in  note  on  general  subject  to  Colvin  v.  Land  Assn.,  8  Am.  St. 
Rep.  118;  and  to  Wabash  etc.  Co.  v.  McDougall,  9  Am.  St.  Rep.  647. 

34  Cal.  60-63.    BURKE  v.  WELLS,  FARGO  &  CO. 

Judgment  Record  is  not  Evidence  as  against  those  not  parties  nor 
privies  of  such  parties,  p.  62. 

Cited  to  same  effect  in  Mareeau  v.  Travelers'  Ins.  Co.,  101  Cal.  844, 
rejecting  evidence  of  conviction  as  bearing  upon  sanity,  in  suit  on  in- 
surance policy;  People  v.  Creegan,  121  Cal.  558,  rfjecting  evidence  of 
verdict  on  another  prosecution,  bearing  on  question  of  accomplices. 

34  (!al.  63-76.    RICHARDSON  T.  KIBR.     91  Am.  Dee.  681;  S.  C.  37  OsL 
263. 
Ditch  Owner  is  Bound  so  to  use  ditch  aa  not  to  injure  land  of  another, 
p.  74. 
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Notes 
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CSted  to  same  effect  in  Ct 
commenting  on  certain  inatr 
dor  etc.  Co.,  66  Cal.  163,  an 
B»w.  636,  18  Fed.  Rep.  803,  < 
ing  iU  mine  as  to  cover  ph 
Paul  etc.  Co.,  6  Dak.  Ter.  2 
of  right  of  way  when  road 
N«v.  366,  a«  to  liability  for 
Morrow,  8  Wyo.  643,  holdiu 
in  unrepaired  waahout. 

Appropriator  of  Water  ma 
^  ditch,  subject  to  qualifica 

CSted  in  note  on  genenl  s 
281. 

negligence  Defined,  and  he] 
Cited  to  same  eifect  in  Jam 
ing  negligence  shown  on  pari 
gence  on  part  of  plaintiff;  Fr 
ing  similarly  as  to  facts;  W 
holding  landowner  liable  for  i 
•nd  dangerous  barbed  wire  f< 

S4  Cal.  76-79.    SAN  PRAlfC] 
THOMPSOW.    S.  C.  32  C 

Bin  of  fieview  will  not  Lie 
78. 

Cited  in  note  to  Brewer  v. 
ject. 

84  Cal.  70-81.    PARROTT  t. 

Affidavit  of  Merits  is  indij 
judgment,  p.  80. 

Cited  to  same  effect  in  Ne^ 
Judgment  on  trial  had  in  def 
N.  bak.  3,  reversing  order  va 
Cited,  also,  in  note  to  Bumlu 
subject. 

Judgment  by  Default  shouL 
just,  p.  81. 

Cited  to  same  effect  in  Wilb 
judgment  rendered  after  etri 
verified;  Donnelly  v.  Clark,  6 
vhere  no  surprise  shown  and 
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34  ObL  81-92 


Judgment  «y  Default  cannot  «zoeed  relief  prayed  for  in  eomplain^ 
p.  81. 

Cited  to  same  effect  in  Brooks  ▼.  Forington,  117  Oal.  220,  221,  stiik-. 
ing  out  allowance  of  counsel  fees  in  foreclosure  suit  when  not  spedaUy 
prayed  for,  notwithstanding  prayer  for  general  relief;  Bank  ▼.  I>7er, 
14  Wash.  283,  as  to  deficiency  judgment  on  foreclosure,  when  not  prayed 
for. 

34  CclI  81^90.     DAVIS  ▼.  MITCHKLL. 

Promissory  Note  held  by  defendant  is  subject  to  execution  and  sale 
thereinnder,  p.  87. 

Cited  in  Hoxie  v.  Bryant,  131  Cal.  89,  applying  rule  to  note  and  mort- 
gage capable  of  manual  delivery;  Donohoe  v.  Gamble,  38  Cal.  352,  99 
Am.  Dec.  402,  on  point  that  under  special  circumstances,  equity  may 
decree  sale  of  negotiable  paper  held  as  collateral  in  sattefaction  of 
pledge;  Eobinson  v.  Tevis,  38  Oal.  614,  holding  such  notes  seizable  as 
"credits";  Blain  v.  Irby,  25  Kan.  501,  on  point  that  notes  and  mort- 
gages can  be  seized  and  sold  under  tax  warrants  if  sheriff  can  obtain 
possession  without  committing  a  wrong.  Overruled  in  McBride  v.  Fal- 
lon, 65  CaL  303  (and  see  Dore  v.  Dougherty,  72  Cal.  235,  1  Am.  St.  Rep. 
60),  holding  that  judgment  can  be  attached  only  in  method  provided 
for  garnishment. 

Maker  of  Note  cannot  set  up  defense  as  against  execution  purchaser 
from  payee,  that  it  was  given  as  part  of  transaction  to  defraud  payee's 
creditors,  p.  89. 

Distinguished  in  Davis  v.  Sittig,  65  Tex.  501,  denying  recovery  to 
payee  on  note  given  in  fraud  of  creditors;  and  McCausland  v.  Ralston, 
12  Nev.  214,  28  Am.  Rep.  792,  holding  main  caae  not  entitled  to  any 
special  weight.  Cited,  also,  in  note  to  Powell  v.  Inman,  82  Am.  Dea 
429,  on  avoidance  of  fraudulent  contract  by  participator  therein;  and 
to  Whitworth  V.  Thomas,  3  Am.  St.  Rep.  737,  on  same  subject,  discuaa- 
Hg  conflict  of  main  case  with  Agar  v.  Duncan,  60  CaL  326,  327. 

34  Cal.  90-92.    BAHSTOW  t.  NEWMAN. 

Specification  of  Errors  is  essential  in  statement  on  motion  for  nefw 
trial  based  on  errors  in  law,  p.  91. 

Cited  to  same  effect  in  Tappendorff  v.  Downing,  76  Cal.  170;  OiU  r. 
He<iht,  13  Utah,  8,  holding,  further,  refusal  to  allow  amendment  thereof 
no  abuse  of  discretion. 

Personal  Residence  on  land  is  not  essential  to  establish  possession 
thereof,  p.  91. 

Cated  to  same  effect  in  Webber  v.  Clarke,  74  CaL  16  (cited  in  GUde- 
haus  ▼.  Whiting,  89  CaL  713),  holding  possession  of  gracing  land  showa 
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34  Cal.  92-100 


Notes  4 


by  pasturftge  of  theep  thero^ 
on;  Dodge  v.  Yates,  76  Cal.1 
sufficient  for  action  in  ejectlj 
deraon  ▼.  Bumham,  52  Ka| 
Cited,  atoo,  in  note  to  Plum* 


Conyeyance  Pending  Suit  | 

Cited  to  same  effect  in  1 

defendant's  motion  to  substl 

•dy;  Clink  v.  Thurston,  47 , 

tiff  to  prove  apparent  trans^ 

34  Cal.  92-100.  LANGENOTli^ 
Older  for  Meeting  of  Cre^ 
Cited  in  Flint  t.  Wilson,  8i 

Statutes  should  be  so  Coni 
every  distinct  provision,  p.  98 

Cited  to  same  effect  in  Can 
•f  conflicting  code  sections; 
«Y«ry  only  substantial  oompli 

Jurisdiction  in  Insolvency 
petition  followed  by  order  to 

Cited  to  same  effect  in  Cer 
diction  attaches  to  make  ord< 
tion  and  schedule;  Day  v.  S 
property  of  bankrupt  does  i 
petition  filed. 

Insolvency. — ^Recital  of  Dui 
as  against  collateral  attack, 

Cited  to  eame  effect  in  01 
in  decree  appointing  assignee 

34  Cal.  100-109.    KING  v.  I 

Pleading.— Mere  Defects  it 
appeal,  p.  106. 

Cited  to  same  effect  in  "Lei 
Reese  v.  Kinkead,  20  Nev. 
fraud;  Treanor  v.  Williams, 
tion  contest;  Alhambra  etc. 
gations  of  prescriptive  right 
to  all  affirmative  defenses; 
to  objections  to  introductio 
403,  404,  406,  as  to  general  i 


1709 


Notes  on  California  Reports. 


34  Cal.  109125 


to  presumption  of  waiver  of  objections  to  evidence;  Miirdock  ▼.  Clarke, 
90  CaL  431,  as  to  allegations  of  agency,  when  treated  on  trial  as  being 
in  issue;  Illinois  etc.  Bank  v.  Pacific  etc.  Co.,  115  Cal.  297,  as  to  allega- 
tions in  cross -complaint  of  consent  of  stockholders;  and  Voorhees  v. 
Manti,  13  Utah,  439,  as  to  allegations  of  notice. 

34  Cal.  109122.    NEVADA  WATSB  CO.  T.  POWELL.     S.  C.  91  AbL 
Dec.  685. 

Prior  Appropriator  of  Water  in  stream  cannot  extend  his  appropria- 
tion or  change  its  means  to  the  prejudice  of  vested  rights  of  subse- 
quent appro priators,  p.  117. 

Cited  to  same  effect  in  Alder  etc.  Co.  ▼.  Hayes,  6  Mont.  38,  holding 
improper  the  diversion  of  water  for  mining  purposes,  under  facts;  South- 
side  Imp.  Co.  v.  Burson,  147  Cal.  407,  where  non-riparian  owner  appro- 
priates limited  quantity  of  water  for  irrigation,  his  need  of  surplus  for 
further  irrigation  does  not  affect  right  of  subsequent  appropriator  to 
take  whole  surplus;  Gassert  v.  Noyes,  18  Mont.  220,  and  Last  Chance 
etc  Co.  V.  Bunker  Hill  etc.  Co.,  49  Fed.  Rep.  434,  ruling  similarly  as 
to  change  of  place  of  use  and  of  discharge;  Barnes  ▼.  Sabron,  10  Nev. 
233,  as  to  uae  of  ditches  larger  than  warranted  by  reasonable  use  or 
necessity;  Becker  t.  Marble  ete.  Co.,  15  Utah,  229,  when  part  of  water 
allowed  to  run  to  waste;  Hewitt  t.  Story,  64  Fed.  Rep.>15,  and  Union 
etc  Co.  V.  Dangberg,  81  Fed.  Rep.  95,  106,  discussing  general  rules  as  to 
rights  of  prior  appropriator;  Colorado  etc.  Co.  v.  Larrimer  etc.  Co.,  26 
Colo.  60,  and  Hague  v.  Nephi  etc  Co.,  16  Utah,  431,  67  Am.  St.  Rep. 
639,  noted  under  Ortman  v.  Dixon,  13  Cal.  33;  New  Loveland  etc  Co. 
V.  Consol.  etc  Co.,  27  Colo.  630,  holding  plaintiff  not  entitled  to  storage 
priority  under  facts  stated.  Distinguished  in  Fuller  v.  Swan  etc.  Co., 
12  Colo.  17,  sustaining  right  to  change  point  of  diversion  and  place  of 
use  when  not  prejudicial  to  others.  Cited,  also,  in  note  on  general 
subject  to  Heath  v.  Williams,  43  Am.  Dec  282;  and  to  Jones  v.  Adams, 
3  Am.  St.  Rep.  797. 

34  Gal  122-125.    HESQLD  ▼.  SMITH. 

Counterclaim  Need   not  be  Answered;   aliter   as  to  eross-complaint, 
p.  124. 

Cited  to  same  effect  in  Jones  v.  Jones,  38  Cal.  686,  holding  setoff 
a  counterclaim  as  to  such  rule;  Murphy  v.  Murphy,  141  Cal.  474,  ap- 
plying rule  to  failure  to  answer  cross-complaint  in  a  divorce  suit; 
Oox  V.  Northwestern  etc.  Co.,  1  Idaho,  381,  discussing  effect  of  plain- 
tiff failure  to  file  aifii  davit  when  defense  founded  on  written  instrn- 
ment;  and  Wulf  v.  Manuel,  9  Mont.  284,  on  point  that  defendant  will 
not  be  allowed,  on  xnotion  for  nonsuit,  to  controvert  allegations  ef 
answer  admitted  by  plaintiff's  replication. 
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Notes  on 


S4  CaL  125-136.    GAY  ▼.  MOS 

Pledge.— Aflsisnmeiit,  Absolu 
be  pledge,  and  not  chattel  moi 

Cited  in  note  to  Mitchell  v, 
782,  and  to  Wilson  v.  Little,  S 
tween  pledge  and  chattel  mort 
Dec.  731,  defining  "pledge";  a; 
ttvery. 

Pledgee  cannot  Sell  Pledge 
aale,  p.  132. 

Cited  to  same  effect  in  Reai 
however,  proof  necessary  by  pi 
at  time  of  demand.  Cited,  als^ 
V.  Townsend,  49  Am.  Dec.  73 
504,  as  to  remedy  of  pledgor  of 
Bep.  730. 

Pledgee  ia  Liable  fw  Convei 
p.  132. 

Cited  in  note  on  general  subji 
785;  and  to  Griggs  ▼.  Day,  32  , 

Findings  of  Fact  are  Condi 
objected  to,  p.  135. 

Cited  to  same  effect  in  dissc 
Lloyd  T.  V.  a,  60  CaL  472, 
trial  instead  of  directing  judj 
132  Cal.  163,  holding  plaintiff 
on  new  trial  motion. 

34  CaL  136-138.    WINTERS  v. 

Parties.— "Trustee  of  Expresj 
payable  for  another's  benefit,  p 

Cited  to  same  effect  in  West 
to  pay  stock  subscriptions  to  a 

Consideration  Need  not  be  P] 

Cited  to  same  effect  in  Will 

on  written  contract;  Pastene 

lack  of  consideration  therefor  i 

Oldham,  1  Idaho,  711,  as  to  wri 

34  Cal.  145-149.  MOORE  y.  W. 
Consideration  Need  not  be  A 
Cited  to  isame  effect  in  Bru; 

written  assignment  of  chose  in 
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nil 


N^Ub  ^  OftUf  ornU  Reportt; 


94  GU.  163-164 


CoBtxaat  under  Seal  may  be  Aaslcned  by  wriUea  iBdoreement,  al- 
though not  »ealed,  p.  148. 
Cited  in  note  on  general  Bubjeet  to  Harlewe  ▼.  Hndgina,  31  Am.  St 

Rep.  28. 

84  CaL  163-164.    GAY  T.  WINTER. 
Denials  should  be  ezpUcit  and  define  bsues,  p.  160. 
Cited  in  dissenting  opinion  in  Burke  ▼.  McDonald,  2  Idaho,  817,  dis- 
cussing right  to  jury  trial  in  action  to  determine  adrerse   claim  to 
mine. 

Sham  Answer  may  be  tested  by  motion  for  judgment  on  pleadings 
or  to  strike  out,  p.  161. 

Cited  to  same  effect  in  Hemme  y.  Hays,  55  CaL  339,  sustaining  for^ 
mer  motion  under  facts;  Loveland  v.  Gamer,  74  Cal.  800,  on  same  pointt 
as  to  evasive  answer  on  information  and  belief.  Distinguished  in  Es* 
tate  of  Wooten,  66  CaL  324,  325,  holding  judgment  on  pleadings  im- 
proper for  failure  to  file  replication  to  objections  to  petition  for  letters 
of  administration. 

Sham  Answers  embrace  such  as  consist  of  denials  which  do  not  ez- 
plidtly  traverse  the  material  allegations  of  oomplaint,  p.  161. 

Cited  to  same  effect  in  Tynan  v.  Walker,  36  Cal.  646,  96  Am.  Dee. 
161  holding  objection  waived  by  failure  to  object.  Cited,  also,  in  note 
on  general  subject  to  People  ▼.  McCumber,  72  Am.  Dec  623. 

Special  Damages  are  not  recoverable  In  action  for  negligence  unless 
pleaded,  p.  162. 

Cited  to  same  effect  in  Lewiston  etc.  Co.  v.  Shasta  etc.  Co.,  41  CaL 
565  as  to  special  damages  to  private  person  from  obstruction  of  publio 
highway.  Cited,  also,  in  note  on  general  subject  to  Stevenson  ▼« 
Smith,  87  Am.  Dec.  109. 

Contribatory  Negligence  on  plaintiff's  part  will  defeat  his  right  to 
recover,  p.  168. 

Cited  to  same  effect  in  Needham  ▼.  San  Francisco  etc  Co.,  37  CaL 
419,  and  Fernandez  v.  Sacramento  etc.  Co.,  52  CaL  53,  restricting  rule 
to  case  where  such  negligence  was  proximate  cause  of  injury;  Robinson 
V.  Western  Pac  etc  Co.,  48  Cal.  421,  holding  no  contributory  negligence 
shown  by  facts;  Patnode  v.  Harter,  20  Nev.  310,  holding  aliter  on  facts; 
Bunnell  v.  Railroad  Co.,  13  Utah,  323,  holding  contributory  negligence 
shown  on  part  of  owner  of  cattle  straying  on  track,  although  not  plead- 
ed in  answer. 

Contributory  Negligence.— Plaintiff's    ease    should    be    submitted    to 
jury  without  affirmative  proof  of   freedom   from  such  negligence,  un- 
less such  negligence  appears  from  it,  p.  164. 
Cited  to  same  effeet,  holding  affirmative  >psoof  ef  lack  of  contribu- 
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*<»y  negligence  unneoesaary, 
-^.401;  TexM  etc  Co.  V.  OiT, 
1«  HL  36,  on  poittt  that  fre 
proved  beyond  all  queation;  Bi 
Am.  Rep.  229,  holding  guffidei 
to  warrant  submission  of  ques 
Co.,  73  Mo.  233,  39  Am.  Rep.  f 
▼.  Badfic  etc.  Co.,  129  Mo.  93,  5 
9f  due  care  by  plaintiflTs  intes 
Solen  ▼.  Virginia  eta  Co.,  13  ] 
Bennett,  9  Ind.  App.  121,  123) 
of  men  toward  self -protection 
same  effect,  dissenting  opinion  i 
App.  231.  Cited,  also,  in  note  . 
fi5  Am.  Dec.  619;  Johnson  v.  Hi 
to  burden  of  proof  m  negligence 

34  CaL  165-167.    ALLEN  ▼.  M^ 

"Commencement  of  Action'*  i 
complaint,  p.  166. 

Cited  in  note  on  general  subj. 

84  Cal.  167-176.  HALLOCK  ▼.  , 
Final  Judgment  includes  judg 
Cited  in  note  to  WiUiama  v. 

judgment." 

Appeal  from  Defautt  Judgmej 
plication  to  set  it  aside,  p.  172. 

Cited  to  same  effect  in  Howi 

such  judgment  for  want  of  prop 

.holding  reviewable  on  such   ap| 

whether  it  susUins  judgment;  A 

440,  as  to  insufficient  complaint 

Forbes,  37  Kan.  453,  ae  to  such 

to  appear  at  trial;  Perrott  v.  C 

ment  in  justice's  court;  R.  L  etc 

will  under  similar  local  statutes. 

Snffidoicy  of  ComplAint  may 

judgment  by  default,  p.  173. 

Cited  to  same  effect  in  Sw«in 
judgment  by  default  for  defendai 
cause  of  action. 

Defactive  AUQcatioiu  in  Compli 
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jtknt  wliere   objection  not  previou^y  urged  by  dcmiurer  or  motion, 

p.  im. 

Cited  to  same  effect  in  Hibemia  etc  Soc.  ▼.  Ordway,  38  Cal.  682, 
ae  to  allegations  of  validity  of  deeda;  HugheB  v.  AlBip,  112  Cal.  £191, 
aa  to .  complaint  for  street  assessments ;  Anderson  v.  Alseth^  6  S.  Dak. 
568.  Cited*  also,  in  Arkansas  etc  Ck>.  v.  Kelson,  4  Colo.  App.  440,  as 
to  converse  of  rule. 

AUesatioii  of  Partnersliip  ie  not  necessary  in  complaint  when  titlf 
deaoiibeB  defendants  tm  euoh,  p.  174. 

GitBd  to  same  effect  in  Wise  ▼.  Williatfis,  72  Cal.  547,  sustaining  com- 
plaint where  fact  alleged  in  body  of  complaint  but  not  shown  in  title. 

Instmnient  Set  Out  in  complaint  is  to  be  considered  a  part  thereof 
as  regarda  etitBcienoy  oif  pleading,  p«  174. 

Cited  to  same  effect  in  Murdoek  v.  Biooks,  88  Cal.  603,  as  to  com- 
plidnft  on  appeal  bond  set  out  In  full;  conoirring  opinion  in  Hibemia 
etc.  Soc.  ▼.  Thornton,  127  Cal.  677,  noted  under  Stoddard  v.  Tread- 
well,  26  CaL  294;  Lambert  v.  Haskell,  80  CaL  613,  where  instrument 
attached  as  exhibit  and  referred  to  in  complaint  prefer;  end  on  sam* 
poinjt  in  Quirk  ▼.  .Quirk,  7  Mont.  235,  not  decidin|p  question  because  not 
properly  raised. 

Want  of  internal  revenue  stamp  does  not  invalidate  instrument, 
unless  omitted  fraudulently,  p.  176. 

Cited  to  same  effect  in  People  v.  Tomlinson,  36  CaL  607,  on  point 
that  forgery  mS'y  be  committed  of  unstamped  paper;  W.  U.  Tel.  Co. 
V.  Henley,  157  Ind.    93,  holding  allegation  as  to  affixing  of  stamp  un- 
necessary in   action    for  failure  to  deliver  message;  Patterson  v.  Gile, 
I  Colo.  201,  applying  rule  to  failure  to  cancel  stamps  on  due  bill;  and 
on  same  point  in  Hale  v.  Wilkinson,  21  Gratt.  79;  Green  v.  Holway,  101 
Mass.  246,  3  Am.  Rep.  341  (and  note  347),  holding  further  inhibition  as 
to  admission  in  evidence  not  to  apply  to  state  courts;  Morris  v.  Mc- 
Morris,  44  Mie«.  475,  7  Am.  Rep.  698,  holding  further  stamp  annexable 
at  trial;  and  on  same  point  in  Dailey  v.  Croker,  33  Tex,  817,  7  Am. 
Rep.  280;  Rheinstrom  v.. Cone,  26  Wis.  166,  7  Am.  Rep.  60  (and  note 
61),  holding  act  not  to  operate  retrospectively.    Cited,  also,  in  note  on 
general  subject  to  Satterthwaite  v.  Doughty,  60  Am.  Dec  568. 

Omissioii  of  Stamp  is  good  defense  if  done  fraudulently,  and  point 
is  laised  by  answer,  p.  175. 

overruled  in  Duffy  v.  Hobson,  40  CaL  243,  244,  6  Am.  Rep.  619,  hold- 
ing euch  defense  not  maintainable  in  state  court;  and  see  Thomaason 
V,  Wood,  42  Cal.  417,  following  Duffy  case,  but  remanding  case  to  allow 
making  of  further  defenses.  Cited  to  same  effect  in  Bumpass  v.  Tag- 
gart,  26  Ark.  401,  7  Am.  Rep.  624,  but  holding  act  not  to  apply  to 
evidence  in  state  courts;  and  see  as  to  last  point  Green  v.  Holway,  101 
Notes  CaL  Rep.— lOa 
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^«.  246,  3  Am.  Rep.  341  , 
^^-  476,  7  Am.  Rep.  698,  he 

34  0al.  176-178.    PKOPLK  ▼.  i 

SUtement  of  PrUoner  is  a 

in  connection  with  finding  of 

Cited  to  same  effect  in  Stat 
ing  out  of  stolen  property;  Si 
facts  of  finding  of  pistol  adm 
obtained-  from  defendant's  attc 
SUte,  6  Am.  St  Rep.  250,  on  j 

Error  in  Admitting  Evidena 
on  motion  and  instructing  jury 

Distinguished  in  Joergens  y. 
•o  cured  unless  reasonably  dei 

«4  CaL  178-181.    BASRISON  t 
Hew  Trial  may  be  Denied,  al 
remission  of  excess,  p.  181. 

Cited  to  same  effect  in  Qant 
in  ezcesA  of  demand  in  oomplai 
CaL  18,  holding  matter  within 
106  CaL  179,  on  point  that  oou 
motion  for  new  trial;  and  Bro 
*  176,  on  point  that  new  trial  m 
to  ^rene  party  of  counsel  fees 

34  CaL  183189.    PEOPLE  y.  W 

State  SUtate  Against  Coimte 
to  federal  legislation,  p.  186. 

Cited  to  same  effect  in  State 
legislation  against  officer  of  na 
though  knowing  its  insolvency. 
CaL  160,  99  Am.  Dec  362,  ruHnfi 
United  States  land  office. 

Indictment  is  Sufficient  when 
ute,  p.  186. 

Cited  to  same  effect  in  People 
ment  for  rape  when  language  ua 
pie  V.  Sheldon,  68  CaL  486,  as  t 
People  V,  Russell,  81  CbL  617  a 
Saverpool,  81  CaL  661,  aa  to  inf« 
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on;  People  ▼.  Butler,  1  Idaho,  234,  as  to  indictmeiit  for  lohhery;  State 
T.  Wflliamson,  22  Utah,  265,  sustaining  indicstment  for  ripe;  note  on 
general  subject  to  State  v.  Campbell,  94  Am.  Dea  253. 

Statute  Fiziiig  Time  for  settling  biU  of  exceptions  is  directory  mere- 
ly,  p.  188. 

Cited  to  same  effect  in  Che  Qong  v.  Ste&ms,  16  Or.  222,  on  point 
that  local  statute  does  not  fix  time  for  signing  bill. 

Facts  Sbowisg  Criminal  Intent  are  admissible  under  indictment  for 
having  oounterfeiting  tools  in  possession,  p.  189. 
Cited  in  note  to  People  t.  Vernon,  95  Am.  Bee.  57,  on  ''res  gestae.'' 

84  CaL  189-190.    PSOPLB  t.  AH  KIM. 

Name  of  Defendant  as  stated  in  indictment  may  be  used  in  verdict, 
although  not  true  name,  p.  190. 

Cited  In  People  y.  OliFeria,  127  Cal.  879,  noted  under  People  y.  Boggs, 
20  Cal.  433;  Plumley  y.  State,  8  Tex.  App.  631,  where  judgment  used 
name  ae  in  indictment,  although  yexdiet  used  that  by  which  he  was 
eommonly  known. 

84  CaL  191211.    PSOPLE  t.  CROSIlf. 

Infictment  for  Murder  need  not  specify  manner  and  means  of  homi- 
elde,  pp.  200-208. 

Cited  to  same  effect  in  People  v.  Bogart,  86  CaL  247,  as  to  specifica- 
tion of  money  stolen  in  indictment  for  larceny;  People  y.  Murphy,  39 
CaL  65,  sustaining  murder  indictment  in  exact  words  used  in  main 
ease;  People  y.  Sanford,  43  Cal.  31,  sustaining  murder  indictment,  al- 
though not  directly  alleging  death  within  statutory  period  after  shoot- 
ing (and  see  on  same  point  State  y.  Huff,  11  Key.  21) ;  People  y.  Martin, 
47  CaL  102,  sustaining  indictment  similar  to  that  in  main  case;  and 
People  V.  Weaver,  47  Cal.  107,  and  People  y.  Hong  Ah  Duck,  61  Cal. 
389,  390,  sustaining  like  indictment  under  code;  People  y.  Kelly,  59 
CaL  877,  sustaining  indictment  for  perjury,  although  not  alleging  that 
matter  sworn  to  was  **material  matter^;  People  y.  Davis,  73  Cal.  357, 
holding  sufficient  an  information  in  similar  form,  although  omitting 
direct  allegations  that  killing  was  willful  and  of  malice  aforethought; 
Waggoner  v.  State,  166  Ind.  848,  and  People  y.  Walters,  1  Idaho,  274, 
sustaining  indictment  under  local  statutes;  People  y. 'Kozelle,  78  Cal. 
89,  on  point  that  common -law  strictness  is  abolished,  and  applying  rule 
to  indi<:tment  of  one  ms  aider  and  abettor;  People  y.  Hyndman,  99  Cal. 
3,  as  to  absence  of  allegations  of  means;  Brown  y.  State,  18  Fla.  478, 
as  to  absence  of  direct  allegation  that  wound  mortal  where  death 
alleged;  Bird  v.  State,  18  Fla.  497,  and  Territory  v.  Bannigan,  1  Dak. 
Ter.  443,  as  to  omission  of  "from  a  premeditated  design";  People  y, 
Walters,  1  Idaho,  274,  sustaining  indictment  for  murder;  State  v.  Mil- 
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34  Cal.  191-211  Notes  on  i| 

I 
Udn,  3  Ney.  485,  rnUng  simil^ 
constitutioiULl;  State  t.  Harking 
argumentative,  good  as  against 
12  Nev.  148,  sustaining  indictnH 
and  premeditatedly^';  Walker 
indictment  for  murder;  People 
ment  for  larceny,  and  United  S 
one  for  polygamy  under  feden 
sustaining  informatien  for  mur 
taining  information  for  forgery 
taining,  on  extradition  proceed! 
also,  in  note  on  general  subjed 
Dec.  738;  People  v.  King,  87  Ai 
Rep.  280-282. 

Circumstantial  Evidence  is  a 
to  satisfy  jury  of  defendant's 
biHties,  p.  201. 

ated  in  Peopb  ▼.  Dole,  122 
cised,  but  instruction  held  con 
T.  O'Brien,  130  Cal.  7-9,  and  P( 
Murray,  41  CaL  67  (as  to  wl 
sustainix^  rej^ion  of  instruci 
y.  Ward,  105  CaL  342,  sustain 
Cal.  539,  sustaining  instructioi] 
pie  y.  Ramirez,  56  CaL  538,  sui 
instruction,  People  y.  Morrow, 
380,  holding,  further,  no  oondi 
pie  y.  Eckman,  72  Oal.  585,  ho 
ous  language;  and  see  on  this 
y.  Sansome,  84  Cal.  456,  and  I 
stated  to  have  been  deserted  1 
455,  sustaining  inetruotion  usi 
nooence;  State  v.  Van  Winkle, 
•  tion  that  circumstantial  evidei 
y.  Nelson,  11  Nev.  341,  dlsou 
State  v.  Slingerland,  19  Nev.  ] 
ing  rejection  of  proposed  inetr 
main  case.    Cited,  also,  in  not 

Am.  Deo.  182. 

Ctrcumstantial  Evidence. — O 
to  extreme  cases  read  by  eoun 

Cited  in  People  v.  Sternberg, 
88  Cal.  233;  People  v.  Ah  Fool 
Distinguished  in  People  v.  Tr 
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iMtniction  directing  jnry  to  disregmrd  eases  read  as  to  <9onTiction  of 

innocent  men  through  circumstantial  evidence. 

Seasonable  Doubt.— Instructions  upon,  held  to  be  proper,  p.  204. 

Cited  to  same  eiiect  in  People  t.  Beck,  68  Osl.  218,  matainiiig  Uke 

instruction. 

Credibility  of  Defendant  when  offering  himself  aa  witness  is  subjeet 
to  special  instructions;  those  given  here  approved^  p.  204. 

Cited  in  People  v.  Wells,  146  Cal.  141,  following  rule;  People  v.  Mor- 
'ow,  60  OaL  147,  sustaining  like  intftruetions  (but  s«!e  dissenting  opin- 
ion, pttge    148);   People  v.  Nichols,   62   Cal.   622,   sustaining  same  in- 
struction; People  V.  O'Neal,  67  Cal.  379,  also  approving  Morrow  case, 
•wpra;   People  v.  Murray,  86  Cal.   35    (cited  in  People  ▼.  Lang,   104 
CaL  368),  cpticising  instruction  in  that  case  as  being  *^  on  the  verge  of 
error"  (and  eee  further  criticism  in  People  r.  Faulke,  96  Oal.  20;  and 
see,  also.  People  v.  Newcomer,  118  Cal.  268);  People  v.  Fehrenbach,  102 
Cal.  402;    People  v.  Hitchcock,  104  Cal.  486,  reaflarming  principle,  and 
holding  main  case  not  affected  by  dkanges  in  ooostitution  or  statutes; 
People  ▼.  Van  Ewan,  111  Cal.  149,  163  (and  see  People  v.  EUanwood, 
119   Oal.    171),   again  reaffirming   prinoiple   and   discussing   subsequent 
cases;  People  t.  Vereneseneckockockhoff,  129  CaL  504,  as  criticised  by 
other  decisions  and  overruled   (cf.  opinions,  pages  505,  513);   and  see 
People  T.  Dobbins,  138  Cal.  698,  People  v.  Boren,  139  CaL  215,  Lowe  v. 
Herald  Co.,  6  Utah,   179,  and  People  v.  Tibbs,  143  Cal.  103,  susUining 
instructian  and  re/erring  to  limitations  of  rule  announced  in  main  case; 
State  V.  MeJvern,  32  Wash.  29,  applying  rule  in  prosecution  for  murder; 
Vaughan  v.  State,  58  Ark.  366,  and  Territory  v.  Romini,  2  N.  Mex.  130, 
holding  instruction    faulty  but  not  reversible  error;  State  v.  Stewart, 
9  Nev.  130,  on  point  that  credibility  is  to  be  left  entirely  to  jury,  and 
sustaining  refusal    of  proposed  instruction;   State  v.  Hymer,  16  Nev. 
64,  sustaining  instioiction  taken  from  main  case;  State  v.  Johnson,  16 
Nev.  38,  holding  inetruction  erroneous  as  tiespassing  on  duties  of  jury ; 
State  V.  Slingerl&nd,   19  Nev.  141,  sustaining  instruction  similar  to  that 
in  the  main  case,  ena  State  ▼.  Streeter,  20  Nev.  409,  People  v.  Callaghwi, 
4  Utah,  62,  Hainea    y.  Territory,  3  Wyo.  179,  and  Reagan  v.  United 
States,  157  U.  S.  306,  to  same  effect 

Proof  of  Threats  by  defendant  is  admissible  although  made  long 
prior  to  deed,  p.  206. 

Cited  to  same  effect  in  Gk>odwfai  y.  State,  96  Ind.  562,  as  to  lapse  of 
thirty  years  where  hostility  was  continuous.  Cited,  also,  in  note  on 
general  subject  to  State  v.  Ridgely,  1  Am.  Dec  373. 

Indictment  is  sufBcient  if  alleging  all  facto  used  in  statute  in  defin- 
ing offense,  p.  208. 

Cited  to  same  effect  in  People  v.  Kelly,'  59  Cal.  377,  as  to  indictment 
for  perjury;  People  v.  Lewis,  61  Cal.  366,  for  burglary;  People  v.  Rus- 
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Notes 


•ell,  81  OaL  617,  u  to  infc 
GaL  651,  as  to  infonnation 
ing,  further,  that  mere  prob 

Criminal  Law^— Statutory 
Cited  to  same  effect  in 
grounds  for  setting  aside  ii 

General  Citation.— Rhea  y 

84  CaL  211218.  PEOPLE  ^ 
Instmctions  as  to  Degree 
Cited  to  same  effect  in  ] 
degree  and  holding  instructic 
critadsing  parts  of  instnicti 
Gray,  19  Nev.  221,  holding  i 
during  robbeiy. 

Instructions  as  to  Delibcri 
214-217. 

Cited  to  same  effect  in  P 
similar  instructions;  Morgai 
oasioned  by  strangulation  dv 
der;  note  to  Whiteford  v.  C 
liberation  and  premeditation 

Murder  is  not  of  First  De 
shown,  pp.  214-218. 

Cited  to  same  effect  in  £z 
mitted  in  attempt  to  proem 
808,  holding  sufficiency  of  ini 
material  where  jury  instruct 
in  Brannigan  y.  People,  3  Utj 
der  in  first  degree. 

Intent  to  Kill  and  Act  nei 
of  time,  pp.  214-217. 

Cited  to  same  effect  in  Peo 
concert  to  kiU  need  not  be 
Hunt,  59  Gal.  435,  defining 
25  Ark.  415,  sustaining  like  i 
Nev.  80,  holding  like  instruct 
Cited,  also,  in  note  on  genera 
18  Am.  Dec  783. 

Instructions  as  to  Self -defer 
Cited  to  same  effect  in  Peop 
ilar  instruction. 
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Juiy  can  Con^Aet  Evidence  of  intozicaUcm  «s  bearing  on  question 
of  premeditation,  pp.  215-217. 

Cited  in  People  v.  Morrow,  60  Oal.  147,  on  point  of  credibiUty  of 
accused  when  testifying  on  own  belialf;  and  Peo]^  v.  Blake,  06  CaL 
277,  27«,  admitting  such  evidence  in  question  of  forgery. 

Intoxication  cannot  be  Inquired  into  as  between  murder  in  second 
degree  and  manslaughter,  pp.  215^217. 

Cited  to  same  effect  in  People  v.  Langton,  67  Cal.  428,  sustaining 
similar  instruction. 

Pegree  of  Crime  is  for  Jniy,  and  need  not  be  specified  In  indictment, 
p.  217. 

Cited  to  same  effect  in  People  ▼.  Russell,  81  Cal.  618,  sustoining  in- 
formation for  arson. 

34  Cal.  218-224.    PEOPLE  v.  AH  HOW. 

Admissibility  of  Confession  is  question  for  determination  of  court 
before  its  admission,  p.  223. 

Cited  in  note  to  Daniels  y.  State,  6  Am.  St.  Bep.  244,  on  general  sub- 
ject. 

Confessioiui  are  Inadmissible  unless  made  voluntarily,  p.  223. 

Cited  in  note  to  Daniels  v.  State,  6  Am.  St.  Bep.  246,  on  general  sub- 
ject. 

84  Cal.  224-226.    RICE  v.  INSKEEP. 

Probate  Claim  naay  be  sued  on  within  three  months  after  the  ten 
days  during  which  executor  has  refused  to  act  upon  it  after  presenta- 
tion, p.  225. 

ated  in  Boyd  v.  Von  Nida,  9  N.  Dak.  339,  fielding  claim  barred  when 
aotkm  brou^t  after  such  three  months  and  ten  days  period. 

Findings  cannot  be  amended  because  contrary  to  evidence,  on  re-ex- 
amination of  latter,  p.  226. 

Cited  to  same  effect  in  Prince  v.  Lynch,  88  Cal.  581,  99  Am,  Dec.  428 
(but  see  dissenting  opinion,  page  536),  reversing  judgment  based  on 
substitution  of  new  findings  on  motion.  Cited,  also,  in  Toulouse  v. 
Burkett,  2  Idaho,  173,  on  point  that  sufilciency  of  evidence  to  su|^rt 
findings  can  be  reviewed  only  on  motion  for  new  trial;  and  on  same 
point,  Warren  v.  Quill,  9  Nev,  264,  discusaing  remedies  in  case  of  erro- 
neons  findings. 

Findings  are  not  defective  when  covering  all  issues  made  by  plead** 
bkgfh  P-  226. 

Cited  to  same  effect  in  Conlan  y.  Grace,  36  Minn.  282,  holding  find- 
ingi  on  probative  facta  unnecessary. 
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Judsment  Against  Executor 
course  of  adminUtration,  p.  2i 

Cited  to  same  effect  in  Banlj 
personal  judgment  against  se^ 
of  deceased  comaker;  Chadwid^ 
modification  thereof  on  reman< 

34  Cal.  227-231.    BLODGETT  f 

Mining  Claim  may  be  Conve^, 
local  custom,  p.  229. 

Oited  in  note  on  general  sv^ 
Dec  107. 

84  CaL  231-235.    LEVARONI  i 

Miner's  Rights  ^cannot  be  JSi 
previously  acquired,  p.  234. 

Cited  to  same  effect  in  Fitzp 
to  deposit  of  tailings  by  place] 
subject  to  McClintock  v.  Bryd 
settlers  on  public  lands;  and  tc 
Rep.  74,  upon  rights  of  holders 

84  Oal.  235-242.    McKINLEY  ▼. 

Vacation  of  Judgment  where 
must  be  asked  on  motion  for 

Cited  to  same  effect  in  Hel 
form  of  affidavit  on  motion  U 
lect  under  Code  of  Civil  Proce 
for  new  trial  on  same  ground; 
378,  denying  right  to  vacate 
jurisdiction.  Cited,  also,  in  i 
Hayes,  58  Am.  Dec  397,  398 
affidavits  on  application  based 
Am.  St.  Rep.  454. 

Record  is  not  Conclnahre  oi 
surprise,  etc,  p.  241. 

Cited  to  same  effect  in  Nieb 
vacation  of  judgment  for  lacl 
return.     Cited,  also,  in   notes 
6  Am.  St.  Rep.  454;  Morrill  v. 

Vacation  of  Judgment  rende 

tike  is  within  discretion  of  00 

<3ted  to  same  effect  in  Cai 
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OaOMr  tffdet;  Nieteit  t.  TrentiBan,  104  Ind.  405,  sustaininc^  vacation 
for  lack  of  service,  notwithstanding  recitals  in  return;  Buena  Vista 
V.  I.  F.  etc  CJo.,  49  Iowa,  660,  ruling  aimilarly  where  failure  to  answer 
due  to  misinformation  received  by  attorney.  Distinguished  in  Steele 
V.  Railroad,  14  S.  C.  831,  denying  relief  based  on  attorney's  misoonoep- 
tion  of  law.    Cited,  also,  in  notes  under  first  head-note. 


84  Cal.  242-245.    PEOPLB  t.  STICKMAH. 

Burglary  may  be  Comxnitted  although  the  house  entered  was  unin- 
habited, p.  244. 

<Xted  to  same  effect  in  State  t.  Dan,  18  Nev.  848,  holding  further 
that  allegation  as  to  occupancy  need  not  be  proved;  Clark  v.  State, 
08  Wis.  200,  2  Am.  St.  Kep.  786,  as  to  building  in  process  of  construc- 
tion; but  see  Waul  ▼.  S*ate,  83  Tetx,  App.  230,  holding  unroofed  struc- 
ture* not  a  **house*'  where  term  involved  in  prosecution  for  perjury. 
CMted,  also  in  Territory  v.  Duncan,  5  Mont.  488,  as  modifjrtng  8  Cal. 
482  and  holding  that  intent  to  oommit  felony  must  appear  in  Indict- 
ment; in  note  to  Workman  v.  Insurance  Co.,  22  Am.  Dee.  146,  defining 
^'house";  and  to  People  v.  Riishards,  2  Am.  St.  Rep.  88<l»  on  general 
•object;' also  defining  **dwellmg-housa» 

M  Cal.  246-248.    HIMMKLMAN  ▼.  OUVXS. 

Judgment  Draws  Intenst  in  action  on  street  assessment,  p.  247. 

Cited  to  same  effect  in  Dougherty  ▼.  Miller,  38  Cal.  649,  in  simflar 
action,  even  though  judgment  contained  no  such  express  direction;  Peo* 
pie  V.  Central  Pac  etc.  Co.,  105  Cal.  595,  as  to  judgment  for  taxes,  but 
holding  that  taxes  themselves  bore  no  interest;  and  State  v.  D.  V.  etc. 
Co.,  21  Nev.  93,  as  to  judgment  for  taxes.  Distinguished  under  loeal 
VE^ke  in  Moian  v.  Hagerman,  69  Fed,  Rep.  429,  denying  execution 
for  inteiest  when  none  allowed  by  terms  of  judgment. 

84  CaL  251-254.     MSBRII'I'  v.  CHAPMAN.     S.  C.  86  CaL  86,  where 
xereported  sub  nom.  MorriU  v.  Chapman. 
Failure  to  Find  on  Issue  cannot  be  reviewed  on  appeal  unless  find- 
iikgs  excepted  to  as  defective,  p.  262. 
.  Cited  to  same  effect  in  Warren  v.  Quill,  9  ^jTev.  264. 

84  Cal.  254-258.    CUBBBY  ▼.  ALLEN.    8.  C.  Allen  v.  Currey,  41  GaL 
318,  a  bill  of  review  upon  main  case. 
Resulting  Trust  Arises  where  A  buys  property  in  his  own  name  with 
money  furnished  by  B,  p.  257. 

•  ated  to  same  effect  in  Case  v.  Codding,  88  Cal.  193,  applying  rule 
where  parties  fumished  money  equally;   and  Riley  v.  Martinelli,  97 
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Cal.  680,  33  Am.  St.  Rep.  211,  h 
pfurcliaser  on  judgment  against 

Statute  of  Limitations  as  to  i 
title  taken  in  trustee's  name,  p. 

Cited  in  Hecht  v.  Slaney,  72  i 
favor  of  trustee  under  implied  ti 
tion  thereof. 

Where  Relief  la  Sought  on  G 
does  not  run  until  discovery  or 

Approved  in  Larsen  v.  Utah  I 
ing  rule  in  action  to  recover  fo; 
special  deposit  without  security. 

34  Cal.  258-265.    6LEAS0N  ▼.  T 

Disaolution  of  Partneiahip  by 
oonf use  its  i^roperty  with  that  o 
BHTviving  partner,  p.  263. 

CHed  to  same  effeet  in  Thelle 
flict  between  probate  and  equit; 
by  representatives  of  deceased  ] 

Surviving  Partner  is  to  wind  v 
Cited  to  fame  effeet  in  Hargf 
to  light  to  aue  on  judgment  ii 
istrator  of  deoeased  partner;  Wi 
to  confirm  8ale  by  administrat 
which  was  in  possession  of  sur 
order  sale. 

Surviving  Partner  cannot  pres 
estate  of  deoeased  partner  unti 
anoe  struck,  p.  264. 

Cited  to  same  effeet  in  Logai 
in  note  on  general  subject  to  Ch 

34  Cal.  265-260.     WHK£LOCK  i 

Eviction  of  Tenant  by  title  ] 
original  tenant,  and  he  may  r< 

Cited  to  same  effeet  in  Steinbai 
landlord  failed  to  defend,  althou 
V.  Fulda,  45  Cal.  594,  as  to  coi 
not  estopped  unless  with  notice 

Landlord  is  Estopped  by  Jud] 
is  in  issue  and  he  defended  at  U 
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Cibed  to  same  effect  in  Valentine  v.  Mahoney,  37  Cal.  395,  as  to  such 
Judgment  in  ejectment  against  tenant;  and  Ferrea  ▼-  Chabot,  63  Cal. 
6«8,  on  point  that  verbal  notice  of  suit  is  suflBdent;  and  see  Douglas 
▼.  Fulda,  eited  supra. 

34  CaL  270-278.    BBSS  T.  WHIDSR.    8.  G.  30  Oal.  340. 

Injunction  will  be  Granted  to  preserve  property  during  litigation  s« 
to  tiUe,  p.  272. 

Cited  to  same  effect  in  Hunt  v.  Steese,  75  CaL  G24,  gvanting  injunc- 
tion in  ejectment  suit,  against  washing  away  soil  for  mining  purposes. 

Pxeliminazy  Injunction  is  not  Vacated  by  appeal  from  judgment  in 
plaintiff's  favor  and  its  remand  upon  reversal,  p.  273. 

Cited  to  same  effeet  in  Lambert  v.  Haskell,  80  Cal.  624,  holding  that 
reversal  of  decree  will  revive  auch  injunctioa  previously  granted. 

34  CaL  273-277.    WBBSTSR  v.  BYSNES. 

Voter  must  Show  that  he  is  qualified  eleotor  and  that  his  name  is 
duly  registered,  p.  276. 

Cited  to  same  effect  in  Preston  v.  Culbertson,  68  OsL  208,  discussing 
facts  as  to  naturalization. 

Votes  not  Actually  Cast  cannot  be  counted  for  candidate  by  reason 
of  voter's  intention  so  to  cast  them,  if  permitted,  p.  276. 

Cited  to  same  effect  in  Boyer  v.  Teague,  106  N.  C.  628,  19  Am.  St. 
Rep.  661,  rejecting  evidence  of  tender  of  votes  not  actually  oast;  Dar- 
ragh  V.  Bird,  3  Oreg.  241,  sustaining  rejection  from  consideration  of 
votes  rejected  and  left  unrecorded. 

Elector  cannot  Vote  unless  name  properly  on  register  at  time  of 
election,  p.  275. 

Cited  in  Bergevin  v.  Curtz,  127  Cal.  89,  holding  registratipn  not  a 
qualification  of  an  elector;  Ferguson  v.  Allen,  7  Utah,  278,  discussing 
object  of  registration  law;  State  v.  Butts,  81  Ken.  663,  holding  registry 
act  valid,  althougb  closing  register  ten  days  before  election;  Attorney 
General  v.  CommoQ  Council,  78  Mich.  658,  18  Am.  St.  Rep.  468,  holding 
void,  however,  act  making  unfair  and  unjust  discrimination  between 
classes  of  electors;  and  see  Daggett  v.  Hudson,  43  Ohio  St.  664,  56 
Am.  Rep.  840,  holding  unreasonable  and  invalid  act  restricting  regis- 
tration to  seven  days  in  the  year;  dissenting  opinion  in  Dells  v,  Ken- 
nedy, 49  Wis.  677,  35  Am.  Rep.  792  (main  opinion  holding  aliter),  sus- 
taining  act  requirixig  registration  before   stated   time   before  election. 

Appeal.— Respondent  in  election  contest  may  show  by  amendment  to 
statement  errors  complained  of  in  canvass  of  votes,  p.  277. 
Cited  in  Fam:tiaaxi  v.  Boland,  134  Cal.  155,  discussing  practice  as  to 
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54  CaL  278-202 


Notes  on  C 


such  amendment;  People  y.  Ca 
spondent  may  show  errors  to  si 
prejudiced. 

34  Gal.  278-281.    DAMON  v.  VA 

Joint  Maker  of  Note  is  Prii 
surety  in  fact,  p.  280. 

Cited  to  same  effect  in  Chai 
not  entitled  to  notice  of  nonpa 
surety;  Southern  Gal.  etc.  Banl 
notice,  where  apparent  accommc 
signature,  and  Galifomia  etc.  Bi 
maker  a  principal  although  knc 
no  independent  agreement  to  h 
pinger  v.  Kendrick,  114  Cal.  627 
as  against  maker,  as  foundatii 
has  not  acted  upon  faith  of  ap 
▼.  Fteyler,  4  Mont.  492,  ruling 
suretyship  and  of  payee's  kno\ 
general  subject  to  Dane  v.  Cord 

34  Cal.  281-284.  HASKELL  y. 
Street  Assessments  do  not  dr 
Cited  to  same  effect  in  Himi 
interest,  however,  on  judgment 
minfon  etc  Co.,  18  W.  Va.  444, 
tax;  Illinois  etc.  Go.  y.  Adams, 
erable  on  delinquent  taxes  be 
veston  y.  Heard,  54  Tex.  447,  a 

Notice  .of  Street  Improyemei 
statute  prescribes,  p.  283. 

Cited  to  same  effect  in  Burke 
yoid  because  of  insufficient  pub 

General  Citation.— Kelso  ▼.  C< 

34  Cal.  284-292.    SHARP  T.  CO 

County  cannot  be  Sued  by  it 
cial  process,  without  its  own  & 

Cited  in  San  Mateo  County  ^t 
oounty  is  not  a  municipal  corp 
point  that  public  property  is  n 
236,  23  Am.  Rep.  573,  on  poini 
withdraw  privilege  thereby  gra; 
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34  Cal.  203801 


Buiresen,  14  Utali,  383,  60  Am.  St.  Rep.  901,  bolding  county  exempt 
from  execution.  Distinguished  in  Vincent  t.  Lincoln  Oo.,  30  Fed.  Rep. 
749,  holding  counties  suable  in  federal  courts,  under  local  statutes. 
Cited,  also  in  Ck>mmi8sioners  v.  lineberger,  3  Mont.  239,  on  point  that 
county  may  sue  on  official  bond  of  treasurer  though  erroneously  ^ven 
to  the  territory;  and  in  note  to  Gilman  v.  Contra  CoBta  Co.,  68  Am.  Deo, 
296,  297,  on  general  subject. 

Funding  Act  Famishes  Szcliisive  Remedy  to  creditors  included  there- 
tmder,  p.  292. 

Cited  to  same  effect  in  Rose  v.  Estudillo,  39  Gal.  275,  on  point  that 
revenues  raised  for  one  fimd  cannot  be  devoted  to  payment  of  demands 
against  diflfcrent  fund;  Youngs  v.  Hall,  9  Nev.  225,  holding  funding  act 
not  imconstitutional  as  impairing  obligation  of  contracts. 

Legislature  has  Sole  Control  of  Claims  against  counties,  as  to  time, 
mode,  and  mesisure  of  payment,  p.  291. 

Cited  to  same  effect  in  Sinton  v.  Ashbury,  41  CaL  630  (dted  in  People 
T.  Lynch,  51  Cal.  36,  21  Am.  Rep.  693,  and  Wilcox  t.  Deer  Lodge  Co., 
2  Mont.  579),  sustaining  act  requiring  county  to  pay  for  street  exten- 
sions; Sawyer  v.  Colgan,  102  Cal.  292,  on  point  that  claims  on  state 
bonds  are  not  barred  before  appropriation  is  made  for  their  payment. 
Cited,  also,  in  note  on  general  subject  to  GHlman  y.  Contra  Costa  Co., 
Ca  Am.  Dee.  299,  800. 

Judgment  Against  County  has  effect  only  of  auditing  a  disputed 
claim,  p.  291. 

Cited  to  same  effect  in  Smith  v.  Broderick,  107  CaL  050,  48  Am.  St. 
Rep.  172,  on  point  that  such  judgment  cannot  be  paid  out  of  revenue 
collected  for  any  subsequent  year.  Cited,  also,  in  note  on  general  sub- 
ject to  Gilman  v.  Gontia  Costa  Co.,  68  Am.  Dec  297,  299. 

General  Citation. — Oklahoma  Agr.  etc.  College  ▼.  Willis,  6  Okla.  599. 

34  CaL  293-301.    JOHNSON  ▼.  LAMPING. 

Appeal — ^ReversaL — ^Execution  sale  to  plaintiff  may  be  set  aside  on 
reversal,  p.  301. 

Cited  in  Cowdery  y.  London  etc  Bank,  139  CaL  305,  noted  under 
Reynolds  v.  Harris,   14  CaL  681. 

Execution  Sale  cannot  be  Set  Aside  on  reversal  of  modification  of 
judgment,  except  at  instance  of  execution  defendant,  p.  301. 

Cited  to  same  effect  in  Hunt  v.  Loucks,  38  Cal.  877,  99  Am.  Dec  407, 
on  point  that  bona  fide  purchaser  at  such  sale  obtains  good  title  while 
judgment  remains  unreversed,  if  not  actually  void;  Reynolds  v.  Hos- 
mer,  45  Cal.  629  (cited  in  Martin  v.  Victor  etc.  Co.,  19  Nev.  199),  on 
point  that  when  plaintiff  purchases,  the  defendant  may,  on  reversal, 
elect  between  setting  aside  sale  or  suing  for  damages.     Cited,   also. 
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in  HaBard  ▼•  Oole,  1  Idabo,  287,  on  pofait  that  judgment  can  only  ba 
impeached  for  fraud  in  its  oonoooUon. 

34  Gal.  302-307.    BRUSIB  ▼.  GSIFFIXH*    91  Am.  Dec  606. 

Horses  of  Fami«r  arc  not  Exempt  from  «zeeution  unless  uaed  by 
1dm  in  proeecruting  that  buBlness,  p.  305. 

Cited  to  same  effect  in  Robert  y.  Adams,  38  OaL  894,  99  Am.  Dee. 
413,  as  to  stallion  used  only  for  breeding  purposes;  In  re  Baldwin,  71 
CaL  77,  as  to  expensive  thrashing  outfit  mainly  used  for  work  on  Undi 
of  others;  Murphy  ▼.  Harris,  77  GaL  100,  as  to  two  eolts  where  owner 
had  not  been  engaged  in  farming  for  eighteen  months  before  seizure. 
Cited,  also,  in  note  on  general  subject  to  Roberts  ▼.  Adams,  99  An. 
Dec  415;  Oliver  ▼.  Maoon  etc  Co.,  58  Am.  St.  Rep.  308. 

Horses  of  Cartman,  etc,  are  not  Szempt  from  eaDsention  nnksB  bi 
habitually  earns  his  living  thereby,  p.  306. 

Cited  to  same  effect  in  Dove  v.  Nunan,  62  OaL  400,  holding  hones  of 
teamsters  and  coal  dealers  not  exempt  under  facts;  Elder  v.  WilUans, 
16  Nev.  410,  holding  plaintiff  to  be  a  teamster  under  facts  sad  entitled 
to  exemption;  Edgecomb  v.  Creditors,  10  Nev.  153,  holding  livery-iUbk 
keeper  not  to  be  a  teamster  nor  "other  laborer'';  and  In  re  Fsrker,  S 
Saw.  62,  18  Fed.  Cas.  1114,  ruling  similarly  as  to  warehouseman. 

'^borer,'*  under  act  as  to  exemption  of  team,  etc,  iasiudes  only 
such  as  labor  by  and  with  its  aid,  p.  307. 

Cited  to  same  effect  in  Wildner  v.  Ferguson,  4&  MimL  114,  18  An. 
St.  Rep.  407,  holding  traveling  sales  agent  not  a  laborer  imder  td 
exempting  wages;  In  re  Hindman,  104  Fed.  333,  holding  petitioner  en* 
titled  to  exemption  of  horse  and  wagon;  note  on  general  subject  to 
Consolidated  etc  Co.  v.  Hunt,  32  Am.  St.  Rep.  288;  Oliver  v.  Mioos 
etc  Co.,  58  Am.  St.  Rep.  308. 

General  Citation.— Neff  v.  Pennoyer,  3  Sawy.  274,  Fed.  Cas.  Ko.  10083. 

34  Cal.  307-300.    PEOPLE  r.  STACET. 

Motion  to  Set  Aside  Indictment  cannot  be  made  after  defendant  by 
pleaded  thereto,  p.  308. 

Cited  to  same  effect  in  State  v.  Smith,  12  Mont.  387,  holding  motion 
in  arrest  of  judgment  improper  to  raise  question  that  information  im- 
properly filed;  and  State  v.  Collyer,  17  Nev.  279,  as.  to  motkm  to  qmsb 
indictment  for  irregularities  in  selection  of  grand  jurors,  bat  holding 
motion  should  be  entertained  when  made  in  good  faith  before  trial, 
allowing  plea  to  be  withdrawn. 

34  Cal.  309-310.    PEOPLE  v.  FERGUSON. 

Bill  of  Exceptions  in  criminal  case  cannot  be  settled  except  hy  judge, 
p.  310. 
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^Tbtea  on  California  Ilepoirfc«,  34  CW.  310-829 

Atn^    ^^^<^     i»    People  ▼.   Trim,  37     C^.  275,  Southern  etc. 

^x^a    ^^    ^  ^^    ^/«-     ^  ^S,    and  Hodgden  v.  Commissioners,  10  Kan.  688, 

-pl^cK^      ^^    jbjr       stipulation  of   attorneys;    People  v.  Padillia,  42 

C^-  ^'  l,ill    «^       ^^poj-e^ar*«   Actes  iBCorporated  in  noord  without  settle. 

!*»«***  SJilK^:X^:EL    ▼.  COFRAN. 

OJ.  31^-^      '    Corr<&<^-fc^»«««  or  LesaUty  of  AasMwmmt  must  be  made 
^t^iectio^**    ^»rdo.:r      ^^pervisots,  p.  314. 

^  \,pe:B\  ^^  ^   cfTccsr*-        i»  Himmelman  r.  Hoadley.  44  Cal.  279,  holding 

l,y  fl.p^  ^   ***^  fetise      -*><=►      acjtion  to  recover  assessment;   Dorland  v.  Mc- 

^*^  -^ot    *  ,61    hoX<^.xxig  diagrams  conclusive  as   to  description  when 

«rro^*     47    <=5*\   ti^eD.  5        «Jid  Prick  V.  Morf ord,  87  CSal.  680,  holding  fur- 

^\fO^*      BV^^^\4St^t    «i-:K^<i  not  owner  should  appeal  where  illegal  assess- 

jio  •^^fl.t  ^^^^  ^o    Ti«M.  on  latter*,  property. 

*^^^t  W^  ^'*^*    *    is  :Ka«>*      liiable  for  street  improvemenU  unless  assess- 
^  er    ^  ^^latn  o-k-     -t»  "owners  unknown,''  p.  316. 

^^tii0^^  ^  ^  cfle>c5*i  lii  Himmelman  ▼.  Steiner,  38  CaL  180,  on  point 
ta«**^^  -to  ^^\  to  ^o-wrnera  «unlaiovn-  should  be  made  when  street 
Ci*^^«esta«*^  ,j^  •K-«i.tionsa  doubt  as  to  ownership  after  reasonable 
tti^*  •^^tid*^*'  ^^iiM.  -V,  Portland,  18  Oreg.  251,  holding  sale  and  sub- 
^T»p«^^.  «^  ^t***^*'  -w»d  wlwn  first  made  to  stnuiger  to  titles  Sweigle 
i*W^  iT  ^^^'^t^l^**^  ^*^'  iKHed  under  Smith  y.  Dayis,  30  Cal.  637;  St. 
^a<l^^^^,  <>  ^  4  B^^o.  App.  262,  <m  point  that  vtreet  opening  statute* 
^'^^'  ^V^  ««.trued. 
X^^'^a  ^^        ^_-rcnie«s.-t:s.—AssesBmenLt  is  inyslid  unless  statutes  aie  strioU 

^^^o^^^'^^o  ▼•    C3ol€,  121  Osl.    123,  noted  under  Smith  y.  Davis,  80 
O*^   *^^'   _.  ^49.    JOX.I.KY  ▼.  FOLXZ. 


^^  O^^  CotJrt  ^    infwrioop  cofort^  and  Jurisdiction  must  be  shown  af • 

Jl^^ve^y  ^^^«  effect  in  ^Ex  parU  Keamy,  55  Cal.  217,  228,  applying 

^^'^^S^  *^lice  court    of  San  Francisco;  Kane  v.  Desmond,  63  Cal.  467, 

\^  ^ggcctiv*  a.   docket  entry  that  summons  was  returned  served; 

'^^^  \i^^^     ^  ^cComlyer,  67  CaJ.  396,  holding,  however,  default  judgment 

'^^  y\>e^      aeis<*^^*    form  of  summons  to  be  merely  voidable;  Eltzroth 

"^^^ed^  ^^  g9  Cal.  140,  as  to  service  of  defendant,  on  which  validity  of 

^^^^^^'S^^J  1^  sale  depended;   Lay  ton  v.  Trapp,  20  Mont.  456,  as  to  de- 

^^^^e*-^^  tf&da^^  ^*   service;   Hopper  ▼.  Lucas,  86  Ind.  46,  and  Dick  y. 

^^^^^®      10  Oreg.  490,  on   point  that  complaint  on  justice's  judgment 

.^U^oti,   ^^^^^g^y  ^Yiege  obtaining  of  jurisdiction;  Karnes  v.  Alexander, 

.gfxxx^^  *  <j72  holding  judgment  not  subject  to  collateral  attack,  however' 

a5t  ^*''        ' 
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when  Jurisdiction  of  person  and  subject 
CSo.  V.  Neilson,  10  Utah,  31,  on  point  that 
side  territorial  jurisdiction  of  such  court  i 

Eyidence  Outside  Record  is  admissible  t 
in  support  of  justice's  judgment,  p.  326. 

Cited  to  same  effect  in  In  re  Williams,  ] 
167,  admitting  such  evidence  of  residence 
of  order  of  adoption  silent  as  to  that  fact; 
ing  opinion  in  Morris  v.  Dooley,  59  Ark.  489 
ruling  aliter;  Visart  ▼.  Bush,  46  Ark.  156, 
ant's  attorney  to  appear;  Levy  v.  Ferguacr 
giving  of  notice  in  action  to  foreclose  lal 
Lindsey,  55  Ark.  284,  as  to  venue,  although 
also,  in  note  on  general  subject  to  Doty  i 
King  v.  Bates,  20  Am.  St.  Rep.  521 ;  Morril 
114;  Van  Matre  t.  Sankey,  39  Am.  St.  Rep 
tions. 

34  (M.  329-384.    NORWOOD  t.  KENFIELl 

Judge  at  Chambers  cannot,  aft^  Adjoni 
continued  to  next  term,  p.  331. 

Cited  in  Carpenter  ▼.  Kntter,  127  CaL  6^ 
aneuva,  30  CaL  565;  Delano  t.  Board  etc 
chambers  issue  subpoena  for  witnesses  in  c 
27  Kan.  543,  as  to  powers  of  jndge  after 
T.  Horsley,  6  Oreg.  386,  25  Am.  Rep.  538, 
during  term;  and  Cresap  t.  Gray,  10  Oreg. 
ality  of  act  authorizing  trial  of  conteste< 
Cited,  also,  in  note  to  Morrill  y.  Morrill,  22 
of  jurisdiction  by  expiration  of  term. 

Special  Proceedings  include  contested  el 

Cited  to  same  effect  (as  cited  by  counsel 

483,  sustaining,  however,  appellate  jurisdict 

Judgment  is  Invalid  unless  rendered  by 
tion  at  time,  place,  and  in  form  required  b 

Cited  to  same  effect  in  Trobock  v.  Caro, 
by  appellate  court  where  jurisdiction  not 
nitz  V.  Seelinger,  127  Ind.  427,  as  to  meetii 
at  improper  time. 

Trial  had  on  Unauthorised  Day  is  entin 
sent,  or  without  objection,  p.  333. 

Cited  to  same  effect  in  Bates  v.  Gage, 
upon  stipulation  on  day  when  court  had 
of  law;  Staab  v.  Railway  Co.,  3  K.  Alex. 


Kf<ot^m  OB  Ofclifoaiia  ReportA  ^  (^^  334-352 

^^     ^tijMiIa.t:ioTM,    of  attorney*.     "DvAiAguhbed  in  FalKrick   v. 

1iA^     '^   ^':^/,    ffX'4k^     ei5.  sustaining  adjourmnent  of  election  contest 
(]ClSl    '■^  ^JP     *^ 

'^^  "^  «45       FI^^eOY  ▼•  CRANDAIX. 

A  C^  ^^'^^' in.  J><ro<lq      Tntryntir"'  of   parUcB  should  bo  drawn  from 


^ptio<U»»"^^^^_,^    description,  when  calls  conflict,  p.  342, 
'^er^*^*^^  effs^s-fc^    *«  Walsh  r.  Hfll,  38  Cal.  487,  discussing  conflict^ 

e^'***^  to  B*^*     s«ic-:«r»xio  V.  Kawson,  47  Cal.  56,  Holding  further  as  to 
^Vacrip^^^^olyixn.^     of  lines  to  carry  out  intent  of  parties  when  as- 
isig  ^.^^  or  ^^P^  V        :K:^.««otte,  64  Mich.  88,  holding  quantity,  under  facto, 
^i      -ned;  '^^^  lin»s»  5       OUlespie  v.  Sawyer,  15  Neb.  630,  holding  inten- 
e^r^^^^tn  ^^^^  to      ^iac«d  monumenU  when  description  in  Utigation  be- 
to  ^ValX'^^*'*     «  to     ^^«»^     Cited,  also,  in  note  to  Heaton  y.  Hodges,  30 
tioti  ^^tr^n^^^      ^^     <f>:c-0fereiice  of  most  certain  parts  of  description,  and 
t^^^^ec  ''^^V^  pT^«^i^:Mr€iiioo  of  fixed  monuments. 
A^-    737.  ••  *^ 
p»«®  ywL-«--«l-y  ▼.  ADKIlfSOH.    91  Ana.  Dec  CM. 

C^l.  3^®'^  ^»«ie»    :KKm^ii«t  Justify  hy  showing  hidgment  or  proTiqg  debt 

^       tm^B^^^^  "2^ii*s«^L    Sn  <ni0tody  of  third  person  daijning  title,  p.  350. 

^y^   ^ood»  ^         e«r^e<^  in  Briehman  ▼.  Boss,  67  CSal.  604,  holding,  how- 

W^*^^  to  ••^iB8i»>X«,  httt  only  as  prima  fade  evidence  of  right  to  make 

0^*^^i>  *^*^ral^«y-    ▼.  Byrnes,  20  Minn.  439,  holding  attachment  papers 

e^^*"'^    ^j^d  "^^ijo  pro^^o  debt;   Banning  t.  Marleau,  101  OaT.  241,  holding 

j^f^y  V^l^»i*>^*  ^ciexiti      as    jijstification  that  did  not  show  that  persona 

I^U^^^L^    ^^^\e  cre<iitors  In  fact;    Brown  t.  Oine,  109  Cal.  169,  holding 

0^^^^*^t^  ^\^&&Tx.^    to   show  inaebtedness  as  against  one  claimed  to 

^t'^f^^c^    ^^  t  tra.n^:fferee;    Townsley  etc.  Co.  v.  Fuller,  68  Ark,  186,  41 

^^^T^^XJL^^^^^    lOO,    -KTiling  similarly  as  to  yoid  judgment  by  confession, 

t^    ^    ^t.  ^^^^le  clatixned  to  be  frstxidulent  mortgagee;  and  Jones  v.  Mc- 

>^***'  €t^^^^  IJtah,    X»7,  a»   *<>  *Ueged  frandnlent  assignment  and  mort- 

*4»    ^^Zf%9   ^?    A    aiso.    In  note  on  general  subject  to  Massey  t.  Gorton,  90 


«^^'     Cit^, 


^^^^   -pe*^-  Conveyance  is  Valid  as  to  all  persons  except  those  en- 

^^^^^^^    Stacl^  it,  p.  350. 
.^\X^^  ^'     fitfl^  ^»^  ^•^^  '^^  Eastman,  144  Csl.  490,  holding  proof  of 
^%e^  '^g  to  pledntiif  essential  in  action  to  vacate  oonreyanoe. 

^fi,afi^^^    ^^^^  as  to  Fraudulent  Transfer  held  correct,  pp.  347-351. 

X<***\^  '^  Tjiote  on  general  subject  to  Lawrence  v.  Bumham,  07   Aip 
C^teA  ^  ^^^  ^^j  Daniels  t.  Nelson,  98  Am.  Dec  681. 

fy^^  ^    It  ciUtion.— Masters  v.  Teller,  7  Okla.  673,  8-  Okla.  «7i. 
Kotei  Cal.  Rep.— 109 


34  0U.352-3».  lI<*.„0U««iaj,,, 

Ketan  to  Writ  of  Certioiul  ^inrt  boa 

•I  noord,  p.  381. 

ated  to  ««e  •««»  i,  j,ta.4^  ,  jj„^ 
P^°««du.««  of  wporvkon  «  «tabU.hiBg  , 
port  of  yiewe«  could  aot  b.  «,t«dk*ri  1 
^**au!torj  evidence  addaoed.       ^^ 

34  <kL  366.390.    ABBniOWW  T.  U8C0M 

Mortgagort  SlCht  to  Sedeem  b  b«i^ 

foredoM,  p.  3(».  ^^ 

Oted  to  same  effect  in  concuiring  opini 
66  OaL  336,  whew  eucfc  reUcf^btb 
Drew,  72  CaL  311  (cited  in  HaU  v  Arno 

ev»,  rule  changed  under  section  S4C  of  the 
y.  Allen.  96  CaL  197,  whew  mortgage  exe 
by  Uw.  of  that  atate.  ^  ^f^J^^ 
wdeem  bnmght  in  CUIfwaia;  B3ag  t 

Ooiid  <m  Title  indmle.  i»dv„w  and 
p.  871. 

Cited  to  eame  effect  in  Huntington  v 

Fed.  Cm.  978.  a.  to  title  under  tax  de. 

era!  aubjeet  to  Banaman  ▼.  Kelley.  8  Ai 

Prayer  of  Complaint  may  be  Lort 

theory  of  hu  action,  p.  376. 

Cited  to  same  effect  in  N«v«dft  Ooui 

<i««ywg  right  to  amend  prayer  after 

CMC.    Distinguished  in  Locke  v.  Mou^ 

prayer  of  answer  under  facta  atated. 

Adyerse  Posseesion,  when  properly  i 

Oted  in  Silveira  y.  Iv«i»on.   128  C 

under  faoU  stated;  South  Portland  e 

cusring  pleadings  in  action  to  quiet  ti 

Ing  Co.  y.  Bullion  etc.  Co..  3  Saw.  658 

poeseedon  between  ootenant.;    Cam. 

Am.  Dec  207.  and  Southern   Pacific  . 

on  point  that  defendant  in    ejoctmei 

for  the  fire  jeu,  next  pr«cedin«  eo 


1781 


Notes  on  Oftlifornia  Reports. 


84CftL  M6-a00 


ciBoo  Y.  Fulde,  37  Cal.  851,  99  Am.  Deo.  279,  holdliig,  htuwtrvw,  that 
Kioco90ivQ  poai^Bsions  oannot  be  added  togethor  unless  interest  is  oon- 
tinuous;  Farish  v.  Cook,  40  Cal.  64,  6  Am.  Rep.  633,  holding  no  such 
possession  shown  against  state,  however,  by  holder  of  tide  lands;  Love 
▼.  Watkins,  40  Cal.  565,  holding  statute  not  operative  in  favor  of 
vendee  in  possession  under  executory  contract;  Gardiner  v.  Miller,  47 
Cal.  673,  ruling  similarly  as  to  adverse  claimant  against  United  States; 
Williams  ^.  Sutton,  48  Cal.  73,  distingufshhig  between  title  under  Stat- 
ute and  estoppel  arising  from  judgment  in  tresspass;  Langford  v.  Poppe, 
66  Gkl.  75,  holding  title  so  acquired  sufficient  basis  for  asiioii  in  eject- 
ment; Eehols  ▼.  Hubbard,  90  Abk  819,  Torrent  etc  Co.  v.  Mobile,  lOil 
Ala.  6tt3;  De  Bernard!  v.  MoElroy,  110  Mo.  8S9,  Parker  ▼.  Metsger,  12 
Oreg.  409  (cited  in  Joy  v.  8t«mp,  14  Greg.  388),  and  Liebrand  ▼.  Otto, 
56  Cal.  247y  ruHng  similarly  as  to  action  to  quiet  title;  Sharp  ▼.  Blanken- 
ship,  69  Cal.  289,  on  point  that  such  title  esanot  be  divested  by  emend- 
meot  of  aet  in  relation  to  adverse  possession;  Padilo  ete.  Co.  v.  Stroup, 
03  Gal.  163;  Johnson  v.  Brown,  63  Cal.  393,  ss  to  possession  under 
agreement  as  to  division  line;  Garabaldi  v.  Shattuek,  70  Cal.  618,  bold- 
ing  title  acquired  by  grantor  subsequent  to  acquisition  of  title  by  ad- 
verse possession  not  to  inure  to  benefit  of  grantee;  Furlong  v.  Cooney, 
72  Cal.  328,  holding  title  so  soquired  not  affected  by  subsequent  offer 
to  buy  in  record  title;  Water  Oo.  v.  Richardson,  72  Cal.  600,  on  point 
that  title  by  prescription  and  limitation  are  convertible,  discussing  form 
of  plea  of  prescription  as  to  water  right;  Woodward  v.  Paris,  109  Cal. 
18,  construing  section  1007  of  the  Civil  Code;  Kational  etc.  Co.  v. 
Powers,  3  Mont.  349;  Palmer  v.  Low,  98  U.  S.  17;  Harris  v.  MoOovem, 
99  U.  S.  167,  holding  running  of  statute  not  impeded  by  death  of 
clsimant  and  descent  to  infant  heirs;  Lamb  v.  Davenport,  1  Saw.  620, 
14  Fed.  Cas.  1000,  discussing  possession  generally;  Meeks  ▼.  Vassault, 
3  Saw.  217,  16  Fed.  Qu.  1318,  holding  further  as  to  effect  on  rights 
of  heirs  of  distribution  to  them  of  land  where  title  of  ancestor  was  so 
lost;  Le  Roy  v.  Reeves,  6  Saw.  106,  16  Fed!  Cas.  386,  holding,  however, 
such  possession  not  established  by  facts;  and  Woodruff  v.  K.  B.  ete. 
Co.,  9  Saw.  620,  18  Fed.  Rep.  798,  ruling  similarly  as  to  prescriptioii 
by  miners  of  water  rights.  Distinguished  in  Giant  v.  Burr,  64  Cal. 
300,  holding  statutory  har  not  to  operate  as  extinguishment  in  case 
of  debt  or  transfer  of  Und  to  secure  debt;  Palmer  t.  Low,  2  Saw.  249, 
18  Fed.  Cas.  1041,  holding  case  within  exception  to  statute  as  being 
Mexican  lands.  Cited,  also,  in  note  to  Ludlow  v.  Van  Camp,  11  Am. 
Dee.  634,  on  effect  of  statute;  and  on  general  subject  to  San  Francisco 
V.  Fulde,  99  Am.  Dec  282;  Nelson  v.  Brodhack,  100  Am.  Dec.  336. 

Adverse  Possession. — ^Answer  alleging,  need  not  negative  facts  show- 
ing exception  to  statute,  p.  389. 

Cited  to  same  effect  in  Anderson  v.  Fisk»  36  CaL  632,  holding  answer 
sufficient. 

.      T 
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84  GaL  391-432.    HAHN  ▼.  KELLT.   9 

Judgment  ia  Void  when  no  jurisdictK 
oollaterally,  p.  402. 

Cited  in  note  on  general  subject  to 
Rep.  333;  Furgeson  v.  Jones,  11  Am. 
Lewis'  Admr.,  36  W.  Va.  126. 

Jurisdiction  will  be  Presumed  in  c 
ment  of  oourt  of  general  jurisdiction 

Cited  to  same  effect  in  Barrett  y. 
of  county  court  in  insohrency  proce 
ningham,  39  CaL  142,  holding  Biibstan 
sary  in  insolvency  proceedings) ;  diss 
aid,  42  Cal.  492,  but  distinguished; 
bidding  rule  inapplicable  in  cases  c 
126  Cal  2e2,  applying  rule  in  «tT( 
Catlin,  6  Or.  120,  applying  rule  to  j 
dianship  proceedings,  as  to  service 
S.  Dak.  362,  supporting  service  on 
necessary  proof  in  judgment-roll; 
applying  rule  to  probate  decree  fo 
Page,  3  Saw.  104  et  seq.,  Fed.  Cas 
on  federal  courts;  Neff  v.  Pennoyei 
10,083,  and  Seavems  v.  Geike,  3  ! 
Sharp  V.  Lumley,  34  CaL  616,  wh 
fendant's  admission  of  service  inc 
37  Cal.  87,  as  to  judgment  of  coui 
87  CaL  462;  Mahoney  v.  Middle! 
45  Cal.  464,  although  return  of 
Wiggin  v.  Superior  Court,  68  Cal. 
discharging  administrator,  when 
subsequent  order  to  show  cause 
estate;  Boyd  v.  Roane,  49  Ark.  A 
etc.  Co.,  14  Colo.  103;  Bixby  v. 
nonresident,  when,  however,  que 
12  Kan.  292;  Jones  v.  Edwards, 
necessary  parties  were  before  c< 
▼.  Warren,  26  Minn.  14,  epplyii 
circuit  court;  Casper  v.  Krippei 
as  to  default  judgment  obtained 
vice  under  wrong  name,  but  bo 
erly  amended;  Johnson  v.  Beaz 
Estate  of  Twombley,  120  Cal. 
and  on  same  point  in  Henry  v. 
approval  of  sale;  Hoge  v.  Smi 
in  tax  suit  under  specia.1   statut 
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33  Am.  St.  Rep.  675;  State  y.  Officer,  4  Oreg.  183,  holding,  howerer, 
county  court  not  of  general  jurisdiction  (but  see,  on  last  point,  Tustin 
▼.  Gaunt,  4  Oreg.  305,  and  McCracken  ▼.  Swartz,  5  Oreg.  64,  discussing 
lufficiencj  of  declaration  in  sdve  facias  on  Judgment  (and  see  Strong 
V.  Bamhart,  6  Oreg.  104,  holding  such  proceeding  to  be  In  nature  of 
collateral  attack;)   Fitch  v.  Boyer,  61  Tex.  344;  Kizer  v.  Caulfield,  17 
Wash.  422,   further  discussing  remedies  where  sveh  collateral  attack 
appears  in  answer  in  foreclosure.     Distinguislied  in  Newoomfae's  Ezrs. 
'▼.  Newoomb,   13  Bush   (Ky.),  567,  26  Anu  Rep.   232,  m  to  domestic 
divorce  decree  based  on  eonstractiw  aenrioa,  under  loeal  statute;  Mastin 
▼.  Gray,  19  Kan.  462,  468,  27  Am.  Bep.  152,  163,  admit«iag  eridenee  to 
rebut  affidavit  of  service;  and  Ferguson  t.  Crawford,  70  N.  Y.  260, 
26  Am.  Rep.  503,  as  to  like  proof,  although  reeord  recited  service  and 
eontained  a  (forged)  appearance  by  attorney  on  his  behalf.    Cited,  also, 
in  note  on  general  enbjeet  to  Celt  v.  Haven,  79  Am.  Dee.  249. 

Service  by  Publication.— Affidavit  and  ofder  for  publication  do  not 
form  part  of  Judgment-roll  and  eannot  be  examined  in  eonsidering 
validity  «f  default  Judgments  thereon,  p.  404. 

Cited  to  eame  effect  in  concurring  opinion  in  Sharp  v.  Daugney,  38 
CSaL  515;  Quivey  ▼.  Porter,  37  Cal  404;  In  re  Kewman  76  CaL  220,  7 
Am.  St.  Rep.  160,  as  to  default  decree  of  divorce,  and  holding,  further, 
M  to  pedtal  of  service  in  Judgment;  Amy  v.  Amy,  12  Utah,  313;  Hoag- 
land  V.  Hoagland,  10  Utah,  113,  noted  under  Sharp  v.  Daugney,  33  OaL 
612;  note  to  ^^ood  v.  Winship  etc.  Co.,  3  Am.  St.  Rep.  755,  on  reeosd 
on  default  Judgment;  People  v.  Greene,  5  Am.  St.  Rep.  464,  discusmng 
conflict  of  main  ease  with  federal  cases;  Frisk  v.  Reigelman,  17  Am.  St. 
Rep.  205,  on  vmUdlty  of  sudi  service;  Perkins  v.  Wakeham,  21  Am.  ^t. 
Rep.  70,  on  same  point  as  to  action  to  quiet  title. 

Collateral  Attack  on  Judgment  may  be  made  for  errors  appearing 
on  face  of  record,  p.  405. 

Cited  to  same  effect  in  Hastings  v.  Cunningham,  39  Cal.  143,  as  to 
order  to  show  cause  in  insolvency  proceedings  made  before  presentation 
of  petition;  Pearson  v.  Pearson,  46  Cal.  636,  as  to  defective  method 
of  service  set  out  in  decree  of  distribution;  People  v.  Thomas,  101  CaL 
673,  as  to  method  of  service  in  action  to  foreclose  certificate  of  pur- 
chase of  state  lands,  but  holding  question  not  reviewable  where  objec- 
tions did  not  appear  on  judgment-roll;  but  see  Pioneer  etc.  Co.  v.  Mad- 
dux, 109  Cal.  640,  60  Am.  St.  Rep.  71,  72,  where  like  judgment  held 
void  where  error  aflBrmatively  appeared  in  decree;  Ray  v.  Ray,  1  Idaho. 
576  (citing  from  page  402),  where  want  of  jurisdiction  appeared;  Green- 
•  street  v.  Thornton,  60  Ark.  374,  as  to  judgment  on  street  assessment 
against  dead  man;  Koehler  v.  Hill,  60  Iowa,  632,  applying  rule  to  pro- 
ceedings of  legislature;  Morey  v.  Morey,  27  Kinn.  267,  as  to  judgment 
of  sister  state;  Davidson  v.  Clark,  7  Mont.  101,  where  affidavit  showed 
service  on  mere  agent  of  defendants;  Tustin  v.  Gaunt,  4  Oreg.  309,  as 
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to  probate  proceedings  in  county  court,  ai 
cussing  presumption  as  to  validity  of  judgt 
Oreg.  104,  in  distinguishing  Hunsaker  v.  Oof 
in  note  on  general  subject  to  Dyer  v.  Leach 
lor  V.  Ck>ots,  29  Am,  St.  Rep.  433. 

JiuisdictioJi  is  not  Presumed  wb^re  nega 
record,  p.  407. 

Cited  to  same  effect  in  Sansom  y.  Harrell, 
for  homestead  order  appeared  therein  and 
of  eourt;  Koehler  v.  Hill,  00  Iowa,  632,  a 
of  legislature;  Riee  ▼.  Bamberg,  69  S,  C. 
despite  recitals  of  serrloe;  note  to  Latta 
35,  on  general  subject;  Hunton  v.  Nichols, 
plaoe  of  holding  courts  nofie  on  general  subj 
19  Am.  St  Rep.  901. 

Jmisdictien  of  Defendant  in  proeeedings 
dusively  presumed  on  collateral  attack  i 
f.  408. 

Approved  in  Sacramento  Bank  r.  Mon 
applying  rule  where  record  shows  affirmati 
bi  which  judgment  rendered  was  regularly 
in  three  years,  and  affidavit  of  publioation 
though  filed  thereafter  and  one  day  bef< 
'Belcher  v.  Chambers,  53  Cal.  640,  641,  643 
156  U.  S.  689),  following  federal  cases  < 
judgments  against  nonresidents  based  m< 
(but  see  this  case  distinguished  in  In  re 
SU  Rep.  150,  as  to  decree  of  divorce) ;  Od 
and  see  federal  cases  dted  in  note  to  94  j 
ing  conflict,  and  overruling  Galpin  v.  Paj 
case  followed  319  et  seq.),  as  having  bee 
supreme  court.  Cited  to  same  effect  in  I 
where,  however,  question  not  decided;  Og 
holding  truth  of  affidavit  as  to  residenc 
long  after  judgment;  Payne  v.  Lott,  90  M 
residence;  Amy  v.  Amy,  12  Utah,  326  (a 
322),  holding  earlier  opposed  federal  case£ 
Cited,  also  in  note  to  Dorr  v.  Rohr,  3  Am 
of  nonresidents. 

**C<mttB  of  General  Jncisdietion''  in  Calii 
and  probate  courts,  p.  414. 

Cited  to  same  effect  in  Yenawine  v.  H 
power  of  county  courts  to  giunt  new  trii 
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^'  ^^X^9ice  Tv-As   known  and  used  at  oommon  law,  p.  417. 

r  nBttt^^^^  effect  i:n  Quart  v.  Abbett,  102  Ind.  241,  52  Am.  Rep. 
'  .^   to   ^^^^  igr    ^-   X-.o-«v«r,   120  Ind.  246),  simtaining  such  service  in 

Ci*^^^^  in  ^^^^^^gidi^^xmrt.  to  set  aside  fraudulent  transfer;  Amy  v. 
667    ^*^*^tffiiri3*    ^    ^     ^i9crmMMS9±ng  various  questions  of  Jurisdietion  (pages 


A^^gj4,  81^'         ^rm,ent  «>:^       <3I^«  service  on  defendant  ia  oonclusiTe  against 
31^'  -  i^  J^^^^l«8»      ^=n«3«tradicted  by  rest  of  reoord,  p.  419. 


K«^*^  1  att»^*^      ^^t     "m^mim.      Sharp  v.  Brunnings,  36  CaL  634,  Vassault  v. 
^^"^  **^^  J06    ftca^^"        JB^cOauley  ▼.  Fulton,  44  OaL  861,  as  to  judg- 

Oit«<^   S6  ^^^   ^   iupcsrm^x-  court  of  San  Francisco;    Quivey  ▼.  Porter, 
AtJ**^^'  ^dere^  ;%4oore»      -•J^-     Martin,  38  CaL  437,  as  to   recital  of  appear- 
^tit   ^^263*  *^      r^   K»*X:3^      -IT.  Lancaeter,  39  C^L  356;    Eitel  ▼.  Poote,  39 
^  C5^-     de^®*^^**^  Aile    «i-TE>X^^»We  to  judgments  on     tax  suits  (and  see 
V-^oe  ^^    l^ol^^^.^er*.     -^^'^      ^«^-    380,  discussing  statute  so  providing  as 
Oal-   ^^'  V.    ^^^"^ve  -ir-       :K:eimedy,  43  Cal.  652,  as  to  title  acquired  by 
-Br***^^  ^itB)  »   ^^ion     «fifc.l«    under  such  judgment;   In  re   Eichhoff,  10] 
T^   t»^   *   ^jv    ®*^^^tig  p.^ewTamption8  of  jurisdiction   in   case   of  domestic 
XX^^^^\      ai»^^*** -iiy;    ~^«tii8om    T.   Harrell,  51  Ark.    433,    holding  void, 
^5^1.    ^      fca     ^^^^rfflud  0T<3L^x  wbere  grounds  thereof  shown  and  not  within 
\!a^e>^^       ^>^^  \i^'*     XZ^oweU    v.  Lahr,  97  Ind.  163;    Hunter's  Admr.  v. 

^^ev^^».^^  oi  ^  x3  :i^Lmn.  471,  as  to  redtal  of  incompetency  of  judge 
^Zr^^^  liTB  -^^^^  judg«  of  attorney  tlien  present;  Haynes  v.  Oowen,  15 
^er^*^^  ct»^*^  **  ^ata-Xs  of  service  by  publication;  Blaisdell  v.  Pray, 
-jd  *^]^6^  **  *^to  reoi-t«l  of  notice  to  nonresident;  Barber  v.  Morris, 
-^j^X^  ^1^9   **5  >m-     Srfc.  Rep.   838,  T^hen,  however,  redtal  held  contra- 

^jg    fS^'  \^^* ^   ^t  o**^     :file,  and  on  s&me  point  in  Cloud  v.  Inhabitants, 

S'i  '^^'^y  ^^%'f  *^^  X-«onard  v.  Spa^rks,  63  Mo.  App.  612,  and  Amy  v. 
^^^  30*7'  ^\*  3l*»  31.9,  holding  it  not  so  contradicted;  Blasdell  v. 
^^  -^O'  ^  \3t»  ^^g^  'wli^re  question  r&ised  on  direct  attack,  but  see  this 
^^f%^*  0  ^®^'rKjn>»^«y  '^-  Keys  etc,  Co.,  21  Nev.  320,  where  recital  held 
-0jB!^'^*  ^^a  ^^  ^,y  affi^a-vits  filed;  Treadway  r.  Eastbum,  67  Tex.  213, 
^v-e^^^'^^^ic*^^      ^0^1^^    ^-  Simpson,  79  Tex.  616;  23  Am.  St.  Rep,  874) ; 


.^^d.  "^  ^^g^  a  XJtah,  617,  as  to  recital  in  findings  of  service  of 
^X^  ^  V  ^'  eal»  ^^^^f'  V.  Caulfleld,  17  Wash.  424  (and  see  page  422), 
"^3:<*^*^^  o*    ^^^ftsit^g  remedies   when  collateral  attack  appears  in  answer 

xrf^^'^^uzfC    ^^^^  e     C^^®^'  ^^^'  ^  "^**  ^  Goodwin  v.  Sims,  11  Am.  St.  Rep. 

•^^^^^ec*<^^  of  service  of  process;  to  Ex  parte  Stemes,  11  Am.  St.  Rep. 

^Jjlij,  cfO-  ^   ^^jtiBiats  ol  paper  under  modem  practice,  p.  422. 

.^eco*^.  *^  ^uge^t  ^-  ^o^®^^»  *  ^y^-  188,  62  Am.  St.  Rep.  23,  susUin- 
O^^^^-Sty  ^^  records  of  probate  judge. 
..^^U  ^^^       Citation-— Allen  ▼.  Cadcago,  176  DL  122. 
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Ciiratiye  Act  oannot  validate  void  asseaij 
mere  irregularities,  p.  437.  | 

Cited  in  Shattuck  v.  Smith,  6  K.  Dak.  i 
omisBion  of  certain  property  from  aasessmfl 
on  question  of  such  omission  see  Dayton 
eral  subject  to  People  v.  Seymour,  76  Am. 

Description  of  Property  Taxed  as  "moi 
suflSciently  specific,  p.  441. 

Cited  in  Savings  etc  Soc  t.  San  Franci 
assessment  of  "loans  on  stock  and  bonds'' 
CaL  506,  506,  sustaining  assessment  for  ''i 
V.  Pennie,  93  CaL  470,  ruling  similarly  a 
property  of  estate  by  reference  to  inventor 

Tax  Deed  is  Void  of  property  in  San  ] 
taxes  not  made  in  accordance  with  Consol 

Cited  in  Board  v.  Common  Council,  12 
beyond  statutory  time  therefor;  Hibemia 
082,  holding  such  deed  to  be  cloud  on  tit) 
v.  San  Francisco,  146  CaL  680,  Arguendo. 

Taxes  are  Charges  imposed  by  or  under 
persons  or  property  subject  to  its  jurisdici 

Cited  to  same  effect  in  People  v.  Hulbc 
land  assessment  "liability  created  by  sti 
itations;  Atlanta  v.  Church,  86  Ga.  741, 
exempt  from  street  assessment;  Jack  n 
Am.  Rep.  ISO,  on  point  that  property  aa 
in  bands  of  assignee;  State  v.  French,  17 
12  Nev.  270,  28  Am.  Rep.  796,  and  John 
holding  license  not  a  "tax"  within  rule  i 
in  note  on  general  subject  to  New  Orleai 
St  Rep.  507. 

Legislative  Powers  extend  over  whole 
Cited  to  same  effect  in  Sinton  v.  Ashb 
Rox  V.  Deer  Lodge  Co.,  2  Mont.  670),  s 
to  pay  uoznmissioners  under  street  exU 
opinion  in  Savings  etc.  Soc.  v.  Austin,  4 
of  mortgage  debts;  Houghton  v.  Austin, 
to  delegate  such  power  to  state  board  of 
same  subject  to  Mayor  v.  State,  74  Am. 
to  New  Albany  v.  Meekin,  66  Am.  Dec  C 
under  various  local  statutes. 
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g^^'SjiOt      Oj^xate   against    property    of  state   or  of    United 

atAteB,  P'  -oe  eOr&c^   in  People  ▼.  Xtoe,  36  Cal.  222,  as  to  taxation  of 

V^-ted  *^   ^^m^tor^r      ot  Sacramento;  Doyle  v.  Austin,  47  Cal.  360,  361, 

t'o  «»*^    ^^     t  <f^     ^^icli  property  for  street  improvements;  Van  Brock- 

P^        t^^^^^    1:M.T       XJ.  S.  166,' as  to  Unds  of  United  States.    Cited, 

»•  ^    <rei»n«»^^  '^^^^^rsA  subject  to  Board  v.  Ottawa,  33  Am,  St.  Rep. 

a-l^'  ^*«i«-K>*^:»OJis   of   private   property  by    legislature  are  void, 

"^61-  *.iA  efr^«»-«>    itt  People  ▼.  Gerke,  36  CaL  678,  as  to  exemptions 

^'     -4^  ^  ^     x^  H^-»jat    see  Cottle  ▼.  Spit«r,  66  CaL  461,  holding  fruit 
^\Z^r^^  ^^^wii«      «»^op»"  within  constitutional  exemption) ;  People  ▼. 
o^  ^*^at  "^^A  etc».        <3o.,   37  CaL  56,  as  to  possessory  claims  and  im- 
tf^^^  pi^^^'^reo^  5         X>eople  v.  Eddy,  43  Cal.    336,    13   Am.  Rep.   146, 
^l^^'^^en**         Aebt«         <1>nt   see  People  v.  Hibemia   Bank,  61  Cal.  260,  21 
pr<^*   ^\^^^^     -l^o\a.i:n.«    "credits"  not  taxable);  People  ▼.  Lynch,  51  C^l 
M  *^-B/e^-  ''^^  -fUp-    ^^2,  693,  as  to  exemption  from  assessment  for  street 
A^*^  T^^\  ^^'   of  F>^r«>-p«rty  benefited  thereby,  and  holding  whole  assess- 
e^»       Ve**^®^*A -    Ss».-«^      :Pr»iiciaoo  r.  Flood,  64  CaL   607,  as  to  exemption 
ftt^V^  vi^^***    cV;  3Lri*«e  Rock  etc.  Co.  ▼.  Worthen,  46  Ark.  327,  328,  as 
jo^^^.^itig  **^  oi  rsi-iTi^^oad  embankments;  Hogg  v.  Madcay,  23  Oreg.  341, 
of  ^et*^t>*^**%iep.    »»-4,  »«    to  railroad  exemption  for  twenty  years,  al- 
to  ^JTw^.    ^^'     ^deT«i.*ion  of  services  performed  for  state;  Hammett  v. 
ST    ^  ^   iti   ^  IJ5    I»«fc,  St.    187,   holding  street  assessment  void  because 
t.1»<^^^^\p^^^\   gta^i^e     T.  Kruttschmiitt,  4  Nev.  200,  as  to  ad  valorem  aa« 
'^^^^t»^f^^[gxine   i^TTOceeds;  and  see  same  tax  discussed  in  SUte  v.  Man- 
**^  -rAeti^  **    ^.,  4   :t^ev.  336.     IHsMnguished  in  State  v.  Daniel,  17  Waah, 
0«^^     ^^  e*-®'     ^^etn>l>'tion,  however,   -void,  under  local  constitution;  Palmes 
l***"     i^ol*^*^      19  1F\SL.  271,  as  to  railroads  embraced  in  internal  improve- 
1*^^    ^xe-  ^^c;  Mississippi  Mills    t.  Cook,  56  Miss.  68,  following  earlier 
v^-  ^^'^   of  ^  ®  ^es  in.    force  wben  statutes  adopted,  Florer  v.  Sheridan,  137 
^J^^^^o*^^    to  dedixotion  of  bona  fide  debts  from  credits;  Adams  v.  Yazoo 
O*^^  ^,  f^^^   ^15,    287    (quoted  in  Adams  v.  Mills,  78  Miss.  687),  as  to 
^**^    '    ll   ^^^oUda-tion  of  railroad  corporations;  Northwestern  etc.  Ins. 
^^'^^    o^    ^^  et<5.    Co.,  28   Mont.  496,  holding  void  last  clause  of  Civil 
^^  .    "^^  ^^loii  6^^»    exempting  insurance  companies  from  certain  taxes. 

^ya^^*      ,,_-tittitio'^^*y  ®*  ^*^  of  Act  does  not  aflfect  remainder  of  act 
^t^co^^g^^  a.re  sevenrable,  p.  467. 

^t*e^  ^   ^  gsine  effect  in  Hale  v.  MoGettigan,  114  Cal.  121,  construing 

Ci^^      sections  of  county  government  act;   New  Orleans  v.  Pourchy, 

^.^.r^^^^  ^u.   (pt.   2)   913,  on  point  that  unlawful  exemption  will  not 

^O   ^"'**-cBt  o^  assessment;   and  on  same  point,  Higgins  v.  llinker,  4'/ 

^^ect  Approved  in  Northwestern  eta  Min.  Co.  t.  Lewis  etc.  Co.'  28 

*j:®^".     501   holding  Civil  Code,  section  681,  relative  to  taxation  of' in- 
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Buranoo  companies,  void  in  part  and  valid  in 
28  Wash.  261,  omission  by  assessor  of  ab< 
claims  from  assessment  does  not  inTalidate 
ing  property.  Distingubhed  in  Dundee  etc 
Saw.  77,  78,  21  Fed.  Rep.  156,  167  where  pai 

Taxation  of  Mortgage  Debt  is  not  double 
although  land  also  assessed  for  full  value,  p 

Cited  to  same  effect  in  People  y.  Whartenl 
gagor  had  agreed  to  pay  taxes  on  debt;  L 
holding  no  complaint  to  exist  on  mortgagor'] 
paid  by  mortgagee;  Savings  etc  Soc.  v.  Ai 
(dted  in  State  v.  Bank,  17  Nev.  166),  holdin 
such  taxation;  Lamar  v.  Palmer,  18  Fla.  li 
Attorney  General  v.  Supervisors,  71  Mich, 
value  only  taxable. 

.  Cited,  also,  in  note  on  general  subject  to 
Am.  Dec  93,  94. 

General  Citation.— McTwiggan  v.  Hunter,  1 

34  Cal.  464-469.    ESTATE  OF  HAMILTON. 

Public  Administrator  Acquires  Control  of 
filed  and  order  of  appointment,  p.  468. 

Cited  in  Estate  of  Aveline,  63  Cal.  260,  < 
tinue  beyond  term  of  office  as  to  estate  v 
during  such  term;  and  In  re  Hngree,  100  C 
ease  where  term  expires  before  bearing  on 
Los  Angeles  County  v.  Kellogg,  146  Cal.  6 
tiator  is  salaried  officer  and  must  turn  fees 
he  administers  on  estate  after  expiration  ol 
into  treasury. 

Letters  of  Administration,  are  Void  if  gn 
eumbency  of  the  office,  p.  468. 

Cited  in  Freeman  v.  Spencer,  128  Cal.  391 
140  CaL  194,  noted  under  Haynes  v.  Meeks 
Moore,  68  Cal.  283,  holding  commitment  of  i 
not  to  create  absolute  vacancy;  In  re  Griffil 
conflict  between  letters  issued  in  different  ooxi 
gon  etc.  Co.,  7  Saw.  384,  9  Fed.  Rep.  231,  ho 
validity  of  first  grant  through  nonresidenoe 
raised. 

Order  Appointing  Administrator  does  not 
must  qualify,  p.  469. 

Cited  to  same  effect  in  Pryor  v.  Downey, 
659,  holding  sale  void  when  made  by  such  a 
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^^^^den  T-.    JRierce,  73  Cal.  463,  Rozella  r.  Harmon,  29  Mo.  App, 

^jid   ^,     ^     that      local   practice    does   Bot    recognize  executor   de  son 

*^'  oti    ^^^^  ncd  /D      X>enni8  v.  Bint,   122  Oal.   43,  47,  68  Am.  St.  Rep. 

6^^'       QU^^^^  s^le      ^>^^    a^dministrator  acting   under  unsealed  letters  but 

S!*'^^^**'^Sd   in     ^^^    proceedings. 

duly  ^^"^      ^^     p:e^c:^i^xe  ▼.  kelsby. 

I    470-         '  o£H  C5i<^    OflBcer  cannot  bo  transferred  to  aiiDther  offioer  as 
^^       tied  of  ^^  elec5*^«»»  o'  ^^>  P-  *^^- 

^^mcio  *^*^^         »:^^o-fc   in   IfiUs   ▼.   Sargent,  36    Osl.   382,  holding  aefc 

^         A    to    **^Jer       ^■-^     "ko  future  elections;  Christy  ▼.  Board,  39  Cal.  11, 

^^^tl^e,  ^^'^Vlec^ii--^^     office  can  be  flUed  only  in  manner  provided  by 

oV^^Lt  t^^*  ^BtmM.^S-"*»*^«d  in  In  re  Ah  Lee,  6   Saw.  419,  6  Fed.  Rep. 

of»   J^^tiop-     ^(-tj^         of    de   facto  appointed  judge,   although  mode  of 


--  '^si^^^rt^^e     toM^^xi  by  election. 

^^\^  »^^^  ^     <^ollectea  by  Officer  not  eleoted  as  tax  ooUecfcor,  p. 

^^*     ed  cBSi^^ 

'^^  eS^cst^   in  BeUy  v.  Lsaioaster,  39  OaL  359,  on  point  th«t 

4^1^'  ,  to  ^^^^^  l[>y-  <5ity  and  county  sssessor  is  not  basis  for  tax  levy 
^**t^^^*  *^-«r  pi3LxrK>o«o«-  Houghton  v.  Austin,  47  Oal.  664,  on  point 
^^6^^^  for  ^y^^a^:M.^:\^xa.tioji  cannot  be  granted  power  to  alter  assessed 
it»  ^^^ZobX^  ^  a  >?y  "l.egaUy  elected  assesaors,  and  SUte  v.  Tonella,  70 
til**  a*  ^*^tx>  del^^ation  of  such  powers  to  ape<asl  state  revenue  agent, 
^if,\^^^rjX^'  ^xTiiO^^    *^  Mayor  v.  State,  74  Am.  Dec.  592,  on  delegation  of 

^\^0r  ^     ^^     be  d^x>n^o<l  of  ex  officio  position  of  tax  collector,  but  not 

^Il^esri^  ^^oi  office,  P-  ^74. 

^^g  tei^  ^g  ^flr«ct  in  SvTinneiton  v.  Hfonterey  Co.,  76  Cal.  116,  on 
^^*^^    3.   t»o  ^^f^    o:BBceB    are    distinct,   although  held  by  same   persosi. 

^^T  ^^^^  \o^  ^'^^^  ^  Mayor  v.  State,  74  Am.  Dec  692,  on  legislative 
-p^**^^      tty^'M  nowex-   of  taxation. 

^fi>a«^^  ^,     SPAlff AGSL  ▼.  DBLimOBR. 

<5e^         ^^  tle-w    Trial  may  be  Made  either  before  or  after  entry  of 

a.^**^        '    same  effect  in  Brison  v.  Brison,  90  CaL  327,  on  point  that 
Oi*^^         oi  complaint  or  of  findings  cannot  be  considered  on  appeal 
^ci«ti<^     denying  new  trial;  Pearce  v.  Strickler,  9  N.  Mex.  47,  con- 
•^^   orde^^  statutes  as  to  time  for  appeal. 

^\X^^^     ^    j^  l&otion  for  New  Trial  may  be  amended  during  succeeding 

.^^x^^         ^^  Bftxne  effect  in  Kaufman  v.  Shain,  111  Cal.  20,  22,  52  Am. 

^\te^    ^^^^  X42,  holding  minute  entry  of  order  amendable  at  any  time 

0t.  ^^^"ot  j^nforming  to  order  actuaUy  made;   McClellan  v.  Binkley, 


,  M^n^m^*^ 


34  Oal.  483-506  Notes  on  California  Rep 

78  Ind.  505,  as  to  amendment  of  mechanics' 
plaintiff's  ex  parte  application;  Territory  v.  C 
similarly  as  to  entry  of  defendant's  plea  whi 
mistake;  and  Marshall  ▼.  Golden  Fleece  eto^ 
incorrect  entry  of  order  extending  time  for  fi] 
V.  Holy  Terror  Min.  Ck).,  14  S.  Dak.  371,  after 
and  original  record  transmitted  to  the  suprei 
not  amend  bill* of  exceptions  without  having' 
purpose;  Wasatch  etc  Co.  v.  Jennings,  14  Uti 
of  decree  made  on  report  of  referee  even  thoi 


34  Cal.  483-491.    MATNB  t.  JONES. 

Writ  of  Possession  will  Run  against  personi 
ment  of  action  for  possession,  p.  487. 

Cited  to  same  effect  in  Wetherbee  v.  Dunn 
comptioa  to  be  that  such  persons  came  in  u 
State  V.  Harrington,  41  Mo.  App.  446,  when 
ing  suit  had  also  after  entry  acquired  title  pi 
litigant.  Cited>  also,  in  note  en  general  eubje 
Sxrs.,  39  Am.  Dec  312. 

34  Cal  492-502.    PEOPLE  ▼.  RATMOHD. 

Federal  Regulations  of  Commerce  are  excli 
thereon  is  unconstitutional,  p.  497. 

Cited  to  same  effect  in  State  v.  S.  S.  Con 
10  Am.  Rep.  308,  310,  sustaining,  however,  a 
immigrants  in  absence  of  federal  legislation 
46  Iowa,  208,  sustaining  wharfage  fees  impoe 
uated  by  tonnage. 

"Taz^  Includes  Duty  imposed  on  shipowo 
to  contracts  with  passengers,  p.  498. 

Cited  to  same  effect  in  Santa  Barbara  ▼. 
in  State  r.  French,  17  Mont.  69),  holding  wl 
to  jurisdiction  of  courts  in  actions  relative  tl 

34  Cal.  503-506.    DAVIDSON  ▼.  RAKKIN. 

Stockholders  of  Corporation  are  principal 
ties,  p.  506. 

Cited  to  same  effect  in  Toung  ▼.  Rosenl 
liability  not  merged  in  judgment  agsonst  oor] 
45  Cal.  Ill,  on  point  thi^  reoovery  of  such 
statute  of  limitations  as  against  stockholder 
Fill,  59  Cal.  110,  on  point  that  pledgee  of  oor 
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to   exhaust   oorporate   pledge   before    suing   stoekliolders;    Ifitohell   t. 
Beckman,  64   Cal.  122,  on  point  that  liability  of  corporation   and  of 
stockholders  commences  at  same  time$  Hyman  v.  Coleman,  82  CaL  653, 
16  Am.  St.  Rep.  180,  on  point  that  action  against  stockholders  is  barred 
in  three  years  from  incurring  of  debt  (note),  and  not  extended  by  re- 
newal of  note  by  corporation;  Bank  ▼.  Walsh,  68  Ark.  440,  and  Bank 
V.  Buford,  114  Fed.  292,  noted  under  Canal  Co.  v.  Woodbury,  14  Cal. 
365;  Tripps  ▼.  Huncheon,  82  Ind.  814,  on  point  that  complaint  against 
stockholder  must  show  facts  beyond  mere  recovery  of  judgment  against 
corporation;  dissenting  opinion  in  Hanson  v.  Donkersley,  37  Mich.  194,: 
main  opinion  holding  stockholder  a  surety  and  released  by  extension 
to  corporation;  Manville  v.  Edgar,  8  Mo.  App.  325,  on  point  that  action 
lies  against  deceased  stockholder's  executors  under  local  act,  although 
debt  accrued  after  his  death;  White  v.  Blum,  4  Neb.  560,  further  sus- 
taining joint  judgment  against  all  stockholders  under  local  act;  Aldrich 
V.  Anchor  etc  Co.,  24  Oreg.  37,  41  Am.  St.  Rep.  836,  holding  liability 
enforceable  in  courts  of  another  state;  Oongdon  v.  Winsor,  17  R.  I.  237, 
admitting  evidence  to  show  date  when  original  debt  contracted.    Cited, 
also,  in  note  on  general  subject  to  Freeland  ▼.  McCullough,  46  Am.  Dec. 
696,  700,  702;  and  Thompson  v.  Bank,  3  Am.  St.  Rep.  809,  840,  850,  869. 


34  CaL  506514.     SMITH  v.  ATHERN. 

Conflicting  Patents  to  Land  will  be  controlled  by  priority  of  equity 
even  in  actions  at  law,  p.  611. 

Cited  to  same  effect  in  Yates  v.  Smith,  38  CaL  66,  as  to  confirma- 
tions of  different  surveys  of  same  Mexican  grant;  Poppe  v,  Atheam, 
42  CaL  616,  discussing  admissibility  of  evidence  to  show  priority  of 
equity;  Young  v.  Shinn,  48  Cal.  28  (cited  in  Shinn  v.  Young,  67  CaL 
528),  on  point  that  as  between  holders  of  certificates  of  purchase,  right 
so  to  do  will  fall  to  him  who  first  commenced  proceedings  to  acquire 
title;  Osgood  v.  El  Dorado  etc  Co.,  56  Cal.  573,  on  point  that  patentee 
pre-emptioner  is  subordinate  to  prior  appropfiator  of  water  (and  see 
Lux  V.  Haggin,  60  Cal.  433,  437).  Cited,  also,  in  note  to  Stark  v.  Math- 
er, 12  Am.  Dec.  568,  on  general  subject;  and  at  page  566,  on  annulment 
of  patents  for  land. 

Findings  will  be  Set  Aside  wiien  wholly  unsupported  by  evidence,  p. 
610. 
Cited  to  same  effect  in  Moss  v.  Atkinson,  44  Cal.  16. 

Evidence  will  be  Presnmed  to  be  contained  in  statement,  in  consider- 
ing  sufiSciency  to  support  findings,  p.  511. 

Cited  to  same  effect  ui  Judson  v.  Lyford,  84  Cal.  509;  and  in  £rvin 
▼.  Collier,  2  Mont.  607,  on  point  that  papers  not  induded  in  transcript 
will  be  presumed  not  to  have  been  used  on  motion  in  lower  court. 


34  GaL  618-648 
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Public  Lands  cannot  be  Located  befo 
United  SUtes,  p.  612. 

Cited  to  same  effect  in  Chant  ▼.  Reyi 
tions  by  state,  and  construing  also  valid: 
act,  Roberts  ▼.  Colnmbet,  63  Gal.  24) ;  an 
Fed.  Rep.  9,  as  to  state  selection  of  Ik 
"snrvey."  Cited,  also,  in  note  on  genera 
86  Am.  Dec  93. 

84  Cal.  618-619.    LYNCH  y.  DUNN. 

Notice  of  Appeal  most  be  Filed  eltbei 
with  its  service,  p.  616. 

Cited  to  same  effect,  diamisaing  appeal 
Slocum  V.  Slocum,  1  Idaho,  690;  Courtwi 
and  Lyon  County  v.  Waahoe  Co.,  8  Nev.  1 

Sight  to  Dismiss  Appeal  held  not  to  I 
p.  619. 

Distinguished  in  State  v.  CaL  etc.  Co., 
established  by  submission  on  merits. 

34  Cal.  620-648.    PEOPLE  v.  PROVINES. 

Police  Court  and  Judge  of  San  Franci8< 
stitutional  amendment  of  1862,  p.  623. 

Cited  to  same  effect  in  Barton  v.  Kail 
judge  an  officer  of  said  city  and  county;  a 
Henry,  62  Cal.  557. 

Judicial  Officer  may  be  authorized  by  la 
p.  640. 

Cited  in  Ex  parte  Gerino,  143  Cal.  414 

1901,  page  66,  as  to  board  of  medical  exs 

State  V.  Johnson,  61  Kan.  840,  discuaaing 

court;  Attorney  General  v.  Common  Cou 

holding  mayorality  vacated  when  incuml 

V.  Buah,  40  Cal.  346,  as  to  appointment  o 

caused  by  removal;  Staude  v.  Election  C€ 

as  to  appointment  of  police  commissione 

see  Sawyer  v.  Dooley,  21  Nev.  396) ;  In  r 

power  of  mayor  to  act  as  judge  of  city  ( 

101  Cal.  26,  40  Am.  St.  Rep.  28,  holding,  I 

visors  void  in  condemning  land  for  open 

County,  106  CaL  420,  as  to  authority  giv< 

vey  line  of  proposed  ditch  for  drainage 

government  into  departments  not  to  app 

Y.  McDonald,  101  Ala.  72,  46  Am.  St.  Re] 
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^^m  of  t»ocu:d  of  police  commissioxicrB;  Carpenter  t.  People, 
Iy^t«  i^  fyut  J^oti.  deciding  case  on  sucli  ground;  Attorney  General 
I^^jo-  ^-'^7  J?7a-  337,  where  county  sheriff  also  made  ex  officio  mar- 
^  (^**^^'  ty  B€ts^^»  Terre  Haute  v.  EvansviUe  etc.  Co.,  149  Ind.  182, 
^'  11  oi  ^^^'t^ent'  'k>y  circuit  judge  of  commissioners  to  condemn  land 
****fcL  ^pP^'^^S^te  -^^^  Higgins,  125  Mo.  368,  as  to  division  of  city  into 
^^  stre«*^'  -1^  ^l>-»3t-t  see  People  v.  Bennett,  29  Mich.  460,  18  Am.  Hep. 
^^^Jxon  ^^^'^^wesx-  ^^  j^dge  to  caU  election,  etc.,  for  town  inoorpora- 
*^  ^&o7'^^  V  VS7T=fc.^^"lock,  75  Tex.  387,  as  to  power  of  county  judge  to 
Xl^'  3ro^^  '  ^^j^„^-^±\it\^^  on  sale  of  his  real  estate.  Cited,  also,  in 
^"^  J^e  *^^^Z^oy  -^^  JeffersonviUe,  79  Am.  Dec.  472,  473,  discussing  dif- 
r«^  to  ^^^^^^  \-mM.^^^<^^  »ttd  ministerial  sets;  People  v.  Freeman,  13 
-PO^  ^  ^*^   130,    o:m=m.     i>ow«r  of  .appointment  to  office. 

-   O^*  ^^   ^^^  n^e^sd    not  be  presented  when  no  daim  is  made  against 

f^te,  V-  ^     '     45  e£rc»<5t;  in  Schadt  v.  Heppe,  45  Cat  437,  as  to  foreclosure 

«*^     a  ^  •^^^h.«r«*     xio  deficiency  judgment  sought   (but  see  this  ease 

^oi^«»»^  A  1»  t^*i*«  ▼-  Sbipley,  4d  Cal.  169,  where  mortgaged  property 

of     .-^rfui^^®     of  S«^n««l  a«»ets  of  estate;  and  Harp  v.  Calahan,  46  OaL 

^^^^^  "^     «o»«rf=.>   ;  Toulouse  t.  Bnrkett,  2  Idaho,  176,  as  to  eUim  to 

IJ^*'^^^  ****^Ao?»  ^^«";  Rickard  r.  Hutchinson,  18  Ney.  222,  as  to  mort. 

e^'  ^j©  ve^^^l^exi.      Dortfifa^or  had  conveyed  property  before  death  ana 

•fJ^^    cl^****'      judfifKEient  aaked. 

*^ae^^*?-,iiiea    "aCitie  under  psttent  passes  under  precedent  mortgagB, 

1^53-      .      :^ill  '^-     O'Bryan,  104    Ga.  143,  further  holding  Uen  to  attach 
^  rji*^  *^t  o^  acqAaisition  of  such  title;  Beach  v.  WiUcefield,  107  lowa, 
.gf%o^^^^  tj^t^    xrxortgage    of   franchise  acquired  thereafter;    Weber   y. 
•'^^      ^^*^  -V^ftsli.     147,  fact  that  entryman  of  public  hind  under  home- 
^^^3J.«^»  ?^^ortga«ea  daim  before  actual  entry  thereon  does  not  invaii. 
^^^0A         ••ttfag®;    Gx-egory   v.  Kenyon,  34  Neb.  646,  as  to  sale  between 
^2^X0    ^^^Bfty^^-t^  and  patent;  Norris  v.  Heald,  12  Mont.  287,  33  Am. 
^^]^^v«*  •gg^  ^otlns  <»»®  -under  name  of  Cochran  v.  O'Keefe,  34  Cai.  564), 
"^^S^^Vjs^ty  o^  Dxortgage  by  pre-emptioner.  Cited,  also,  in  note  on  gen- 
^^  tX>  ^^^^  to  Clark  v.  Baker,  76  Am.  Dea  458;  Hutzler  v.  Phillips,  4 
^^^3^  **V  Bep-  '^^^*  ^^^  equitable  mortgages;  Wilcox  v.  John,  62  Am.  St 

554-558.     COCHRAN  v.  O'KEEPE. 

^       Aet  ott  I'lotion  for  New  Trial  is  to  be  reviewed  as  one  presenting 
^^  .  ^  of  ^"^  ^^^  °°*  ®^  discretion,  p.  667. 
^^rtted  to  ••J^®  «^«®*  ^  Aultman  v.  Qunderson,  6  S,  Dak.  232,  66  Am, 


34  Cal.  558-667  Kotes  on  Calii 

St.  Rep.  841;  United  Stotes.v.  Ti 
flict  of  adjudications. 

Objection  to  Evidence  is  Insuffiq 
clearly  specified,  p.  552.  ^ 

Cited  to  same  effect  in  Bnimleyj 
objection  when  competency  of  w| 
Southern  etc  Ck>.,  13  Saw.  119,  33  B 
to  amend  when  objection,  first  raisei 

34  CaL  558-563,    PRALUS  Y.  JEFFlj 

CompUint  in  Action  to  Quiet  Tit 
tiff  at  commencement  of  action,  p.  5 

Cited  to  same  effect  in  Nevada  Cc 
Thompson  ▼.  Spray,  72  Cal.  534,  hoi 
quiet  title  to  mining  daim,  although 
2326  of  the  United  States  Revised 
McClintock  v.  Bryden,  63  Am.  Dec.  li 

Mining  Rules  and  Customs  must  b< 
in  order  to  establish  rights  thereundt 

C^ted  in  Gold  Hill  etc  Co.  t.  Ish, 
right  is  f  randiise,  and  raises  presum 
eign.  Cited,  also,  in  note  on  genera 
68  Am.  Dee.  104. 

Constnictiye  Possession  will  suppo 
Cited  to  same  effect  in  dissenting 

39  Cal.  22,  main  opinion  holding  po 

support  action. 

34  CaL  563-567.    BROOKS  y.   CAL 

Brooks,  45  OaL  521,  and  CaJderw 

Action  to  Quiet  Title  will  not  lie 
when  suit  brought,  p.  665. . 

Cited  to  same  effect  in  Nevada  C< 
as  to  necessary  allegations  of  compls 
20,  quoting  Castro  v.  Barry,  79  Cal. 
in  suits  under  Laws  of  1899,  page 
to  property  not  in  actual  possession 
plead  and  prove  that  land  is  not  ii 
Y.  Nichols,  5  Mont.  91,  holding  possi 

Costs  may  be  Awarded  in  Action 
disclaim  as  to  part  of  property  affec 

Cited  in  Castro  y.  Barry,  79  Cal 
generally. 
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34  Cal.  671 -501 


Injunction  may  be  Granted  as  ancillary  to  judgment  quieting  titles 
as  against  any  future  daixu  by  defendant,  p.  666. 

Cited  to  same  effect  in  Axtell  t.  Gerlach,  67  Cal.  484,  restraining 
execution  of  tax  deed  to  holder  of  certifieate  of  sale  for  taxes  against 
whom  title  was  quieted;  and  Kittle  r.  Bellegarde^  86  GaL  66fi^,  oty  simi- 
lar facts. 

34  CaL  571-677.    PEOPUB  y.  HASTINGS. 

Assessment  Roll  is  Ins-ufficient  when  no  dollar  marie  appears  in  yalua- 
tibn  column,  p.  574, 

Cited  to  same  effect  in  Emerio  v.  Alvarado,  90  CaL  467.  Distin- 
guished, holding  omission,  supplied  by  context,  in  Salisbury  r.  Shirley, 
66  Cal.  226,  when  abbveviation  "dolls.-'  used;  Ward  v.  Commissioners,  12 
Mont.  34;  Hopkins  r.  Young,  15  R.  I.  60,  when  accompanying  certifi- 
cate showed  valuations;  and  Dyke  r.  Bank,  90  CaL  401,  sustaining  entry 
in  judgment  docket. 

Parol  evidence  is  inadmiesibl*  to  correct  duplicate  assessment  roll,  p. 
675. 

Approved  in  Saiings  ft  Loan  Soc  ▼.  San  Francisco,  146  OaL  680, 
Ai^endo. 

34  Cal.  677-680.    MAHLSTADT  v.  BLANC. 

Complaint  Filed  in  Justice^s  Coiiit  may  be  amended  on  appeal  so  as 
to  demand  foreclosure  of  Hen  as  well  as  personal  judgment,  p.  679. 

Cited  to  aajne  effeet  in  People  y.  Nelson,  36  OaL  377,  denying  motion 
to  strike  oix^  such  amended  eomplaint* 

34  CaL  580.6S6.    KEERAN  ▼.  GRIFFITH. 

Errors  In  Admission  of  Evidence  win  not  be  considered  on  appeal 
unless  excepted  to  at  trial,  p.  686. 

Cited  to  same  effect  in  Dickerson  t.  Dickerson,  108  Cal.  362;  Lee  y. 
Mmrphy,  119  Cal.  368. 

34  CaL  586-591.    PLEASANTS  ▼.  NORTH  BEACH  ETC.  R.  R.  CO. 

SxemplsTy  Damagea  held  improper  under  facts  in  absence  of  malioe 
ov  oppresaion,  p.  690. 

Cited  to  same  effect  in  dissenting  opinion  in  Goddard  y.  Grand  Trunk 
eto.  Co.,  57  Me.  260,  2  Am.  Rep.  64,  main  opinion  affirming  such  damages 
in  case  of  assault  on  passenger;  and  Quigley  v.  C.  P.  etc.  Co.,  6  Saw. 
113  (and  see  page  110),  20  Fed.  Cas.  139,  140,  holding  damages  excessive 
for  ejection  of  passenger.    Distingaisbed  in  dissenting  opinicm  in  Km- 
Bey  V.  Wallace,  36  Cal.  486,  main  opinion  holding  damages  excessive  in 
action  for  malicious  prosecution.    Cited,  also,  in  note  on  general  sub- 
ject to  Hoboken  etc.  Co.  v.  Kahn,  59  Am.  St.  Rep.  608. 
Notes  Cal.  Rep.— 110 
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34  Cal.  591-608 
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34  CaL  691-694.  PEOPLE  v.  ROl 
ETidence  of  larceny  of  other  i 

gether  with  that  on  which  main 
Cited  to  same  effect  in  People 

ningham,  66  Oal.  669,  672,  but  d< 

84  Cal.  694-600.    TUKHER  v.  NO 

Exemplary  Damage8.->Master  : 
acta  of  servant,  p.  699. 

Cited  to  same  effect  in  Pleass 

690,  denying  such  damages  for  n 

Wade  V.  Thayer,  40  CaL  686,  ai 

and  porter;  Mendelsohn  ▼.  Anahe! 

ner  ▼.  Southern  Pac  Co.,  113  O 

willful  damage  to  lumber  by  can 

Co.,  113  Cal.  116,  64  Am.  St.  Rep 

■enger;  McKinley  ▼.  Chicago  etc 

holding  railroad  liable,  however,  i 

when  carrying  out  supposed  ord< 

Goddard  ▼.  Grand  Trunk  etc.  Co., 

ion  holding  railroad  liable  in  exen 

ger;  Hays  ▼.  Railroad  Co.,  46  T 

Brown,  68  Tex.  176,  44  Am.  Rep. 

failure  to  send  telegram  when  ac 

»ny;  Quigley  ▼.  C.  P«  «te.  Cow,  6 

Gas.  139,  140,  as  to  ejection  of  pt 

emplary  damages,  in  dissenting  c 

486,  main  opinion  holding  dama) 

pponecution;  Kline  ▼.  Central  etc. 

bly  expelled  by  conductor  from  m 

C.  698,  16  Am.  Rep.  760,  for  eje< 

Donald  y.  Hearst,  95  Fed.  667.    C 

to  Hagan  ▼.  Providenoe  etc  Co., 

▼.  Kahn,  69  Am.  St  Rep.  608. 

34  Cal.  601-606.    TSSABWSLL  i 

Insufficiency  of  Evidence  to  sue 
from  judgment,  p.  604. 

Overruled  in  Reed  v.  Bemal,  i 
trial  necessary  (and  see  Brown  v. 

Pledgee's  Lien  is  terminated  b 
606. 

Cited  to  aame  effect  in  Palmtag 
248,  holding  aliter,  however,   whe] 
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M  €U.  eil-61€ 


died,  also,  in  note  on  general  subject  to  Lucketts  ▼.  TowBMndy  40  Am. 
Dec.  733;  Kobinson  v.  Hurley,  79  Am.  Dec.  SOO. 

Contract  is  act  Invalidated  by  reaaon  of  invalid  provialoiis  whore 
these  are  severable,  p.  605.     , 

Cited  to  same  effect  in  3^11  etc  Ck>.  v.  Hayes,  76  Cal.  303,  9  Am.  St. 
Rep.  215,  holding,  however,  parts  not  so  severable;  Field  v.  Austin,  181 
Cal,  384,  applying  rule  to  apportionment  of  consideration  among  sev- 
eral subject  matters  of  contract;  McVicker  v.  McKenzie,  136  xhl.  660, 
noted  under  Jackson  v.  Shawl,  29  Cal.  272;  United  States  Trust  Co.  v. 
Mercantile  Trust  Co.,  88  Fed.  155,  59  U.  S.  App.  358,  sustaining  agree- 
ment; as  a  lease,  though  invalid  as  a  contract  of  sale;  Webb  v.  Ailing^ 
ton,  27  Mo.  App.  571,  as  to  provision  in  note  for  attorney's  fees  if  suit 
brought.  Cited,  also,  in  note  on  general  subject  to  Hanauer  v.  Gray, 
99  Am.  Dec  227. 

Ratification  of  Pledge  made  by  one  without  authority  ii  equivalent 
to  prior  authority,  p.  605, 

Cited  to  same  effect  in  Hill  v.  Finigan,  77  Cal.  275,  11  Am.  St.  Rep. 
283,  as  to  ratification  of  unlawful  sale  of  pledge.  Distinguished  ii^ 
Qiiay  v.  Presidio  etc  Co.,  82  ,Cal.  6,  holding  no  ratification  shown  of 
unatithorized  transfer  of  stock  by  agent. 

Damages  for  Conversion. — ^Pledgee  can  recover  from  stranger  who 
aonverts  them  the  full  value  of  goods  pledged,  p.  606. 

Cited  to  same  effect  in  Thompson  v.  Toland,  48  Cal.  117,  as  to  pledg« 
of  stocks  and  discussing^  remedies  generally;  Dubois  v.  Spinks,  114  CaL 
294,  as  to  imlawful  attachment  by  constable  not  in  privity  with  pledg- 
or; Wilkerson  v.  Thorp,  128  Cal.  226,  but  restricting  damages  in  suit 
against  stranger  by  one  having  lien  on  prope(rty  for  rent  to  the  amount 
of  such  rent;  Cabell  v.  Johnson,  13  Tex.  Civ,  App.  474,  applying  rule 
to  action  against  sheriff  by  trustees  for  creditors;  Lovejoy  v.  Bank,  5 
K.  Dak.  627,  holding  further  as  to  right  of  recoupment;  Sanger  v.  Hen- 
derson, 1  Tez.  Cir.  App.  416,  as  to  action  against  attaching  creditor  of 
pledgor.  Cited,  also,  in  note  on  general  subject  in  Harker  v.  Dement, 
52  Am.  Dec  678. 

Attachment  of  Pledge. — Sheriff  is  liable  in  conversion  if  he  seizes  the 
pxioperty  without  tendering  the  amount  due,  p.  607. 

Cited  to  same  effect  in  Johnson  v.  Perry,  53  CaL  353,  as  to  horses 
held  by  keeper  of  stable  for  feed  bilL 

34  CaL  611616.     SHARP  v.  tUMLBY. 

Xrial-^EvidttiCe. — Reservations  of  rulings  on  discussed,  p.  613. 

Cited  in  Raymond  v.  Glover,  122  Cal.  477,  holding  ruling  requisite 
ftt  auch  time  that  party  may  have  opportunity  to  obviate  its  effect- 
Thurber  v.  Miller,    14  6.  Dak.   356,  when  in   suit  against  decedent's 
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e«tate»  eridonoe  of  presentation 
administrator  on  ground  that  p 
and  that  there  was  no  proof  to 
sented  represented  the  estate,  fa 
was  reversible  error. 

Execution  may  issue  after  jud 
up,  p.  614. 

Cited  to  same  effect  in  dissent 
146,  99  Am.  Dec.  268,  discussin 
opinion  in  Humboldt  etc  Co.  v. 
to  docket  judgment  (and  see  Te 
Page,  1  Saw.  336,  9  Fed.  Cas.  112 
made  up  (and  see  1  Saw.  323,  9  ] 

▲ctvAl  Notice  of  pendency  of  a 
from  filing  lis  pendens,  p.  615. 

Cited  to  same  effect  in  Pacific 
notke  by  general  manager  of  o 
Utah,  36,  noted  under  Sampson 
▼.  Philippi  etc  Co.,  56  Am.  St.  ] 

Judgment.— Recital  of  due  sei 
attack,  p.  616. 

Cited  to  same  effect  in  Lee  v. 
M  to  authority  of  attorney  to  a; 

34  OaL  616-623.    TARBELL  y.  C 
Te&aer.— Plaintiff  need  not  a] 

action  for  expulsion  from  train, 
Cited  to  same  effect  in  White 

taining  complaint  for  ejection  of 

Moynahan  v.  Moore,  77  Am.  Dec. 

Exemplary  Damages  held  imp 
passenger,  p.  622. 

Cited  to  same  effect  in  Cox  v. 
to  expulsion  of  ^passenger  where  i 
118  Cal.  68,  setting  aside  as  exces 
street-cars;  Quigley  v.  Central  P 
110),  20  Fed.  Cas.  139,  140,  as  to 
in  dissenting  opinion  in  Kinsey 
holding  damages  excessive  in  act 
Appeal. — Supreme  court  may  < 
part  of  damages  awarded,  p.  623. 
Cited  to  same  effect  in  Davis 
iustaining  like  conditional  order 
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34  0$ieU'%i».    BSASSSR  y.  IVBSMITH. 

Bztrinalc  Parol  Svidenee  la  admiasiUa  to  explain  calls  in  deed,  p. 
626. 

CSted  to  same  effect  in  Piper  ▼.  True,  36  Cal.  615,  as  to  eridenoe  of 
surrounding  circumsta.ikces  to  explain  latent  ambiguity;  Irrigation  Dist. 
Y.  De  Lappe,  79  Cal.  356;  Tliompeon  ▼.  Motor  etc.  Co.,  82  CaL  601} 
Andrea  ▼.  Watldns»  2a  Fla»  401,  as  to  pcu-ol  evidence  to  locate  bound- 
aries; but  see  page  406,  distinguishing  main  case,  where  such  evidexioe 
rejected  aa  to  intention  of  parties,  when  opposed  to  description  in  deed; 
Hunter  ▼.  Hume,  88  Va.  20,  as  to  proper  location  of  deseriptlVe  calls; 
Gentile  v.  Crossau,  7  JJ,  Mex.  507,  to  explain  latent  ambiguity  arising 
from  use  of  Spanish  terms;  Hamm  ▼.  San  Prandsoo,  0  Saw.  47,  17 
Fed.  Rep.  124,  as  to  oontemporaneous  acts  and  oonstniction  by  parties, 
holding  further  aa  lo  rejection  of  false  reference  to  page  of  record. 
Distinguished  in  Taylor  v.  Holter,  1  Mont.  605,  rejecting  evidence  as  to 
grantor's  intent  to  convey  property  other  than  that  described  in  deed. 

False  Calls  in  I>«ed  may  be  rejected  when  remainder  describe  land 
with  sufficient  certainty,  p.  627. 

CSted  in  Reclamation  Dist.  v.  MoCullah,  124  GaL  180,  sutaining 
description  in  asseaament;  Walsh  ▼.  Hill,  38  GaL  486,  as  to  use  of  ''low" 
Instead  of  Idgh"  water  mark,  as  boundary;  Metoalf  v.  Presoott,  10 
Mont.  203,  as  to  error  in  location  notice  in  name  of  county. 

Insnificieney  of  Kvidcnce  cannot  be  considerad  on  appeal  when  state- 
ment does  not  specify  particulars,  p.  626. 

Cited  to  same  efTeet  in  Raynumd  v.  Tkezton,  7  Mont  305,  diaoussing 
form  of  statement. 


84  CU.  620-635.    X.KWIS  Y.  JOHNS. 

Joint  Treapasaera  Inelude  all  who  participate  In  illegal  selznxe  of 
property  under  prooess,  p.  638. 

Cited  to  same  effect  in  Kane  v.  Desmond,  63  Cal.  465,  as  to  liability 
of  sheriff;  cited  in  :March  v.  Bamett,  121  Cal.  423,  66  Am.  St.  Bep.  47, 
holding  defendants  jointly  and  severally  liable  for  unlawful  seizure 
and  sale  under  execution;  Gunder  v.  Tibbitts,  163  Ind.  602,  applying 
rule  to  participants  in  securing  abortion  after  seduction;  Moore  v. 
li.  A.  etc.  Co.,  89  Ped.  76,  where  distinguished,  construing  Civil  Code 
section  2777 ;  LeeHer  v.  Qetman,  30  Minn.  328,  and  Cabell  y.  Shoe  Co., 
81  Tex.  108,  as  to  indemnifiers  of  sheriff;  Walker  v.  Read,  50  Tex.  192, 
holding  perscms  joint  trespassers  on  land  under  facts;  Martin  v.*  Buf- 
faloe,  128  N.  C.  307;  note  on  general  subject  to  Kirkwood  v.  Miller, 
73  Am.  Dec.  138,  I40,  142. 

34  Cal.  635-641.     KELLER  v.  CHAPMAN. 

Election  Contests  are  special  and  summary  in  character,  p.  640. 
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34  OaL  641-065  Notes  on  Calili| 

Cated  in  Lord  ▼.  Dniwter,  79  Oal^ 
prooeeding*'  as  to  appellate  juriftdfi 
Court,  14  Colo.  49,  holding  court  U 
testaat  oomplies  with  statutory  req^ 
alleged  illegal  voters;  Qamrd  t.  Gd 
relief  cannot  exeeed  that  authorized  I 

Irregnlarities  in  Elections  will  n<^ 
suited  therefrom,  p.  640.  I 

ated  fa^  People  ▼.  Lodi  etc.  Dist., 
▼.  Norway,  31  Cal.  174;  Hankey  v.  B< 
to  improper  creation  of  election  dlsi 
Atkinson  y.  Loibeer,  111  OO.  422,  as  i 
Cited,  also,  in  note  to  People  ▼.  Batei 
jeet. 

Continuance  in  Election  Contest  i 
shown  by  affidavit  and  objection  by 

Distinguished  in  Falltrick  y.  Sulli 
tinuance  under  facts  when  no  object! 

34  CaL  641-646.    HISLER  y.  CAAR. 

Damages  In  Heplevin  are  value  of 
commencement  of  action,  p.  645. 

CSted  to  same  effect  in  Qans  y.  Wc 
on  undertaking  in  daim  and  delivei 
V.  Knapp,  61  Am.  Dee.  476,  upon 
bonds. 

Attachment  is  void  unless  issued  ii 
lite,  p.  646. 

Cited  in  Wigmore  y.  Boell,  122  Cal 
because  too  great  in  amount;  Gow 
garnishment  of  ^credits''  void  unde: 
Civil  Procedure. 

34  0^  648-655.  COWING  ▼.  ROGEI 
Redemption  from  Mortgage. — Cou 
dismissal  of  bill  on  default,  p.  654. 
Cited  to  same  effect  in  Meyer  v. 
28  Mopit.  102,  103,  grantor  cannot  mi 
purpose  of  having  a  deed  absolute  o 
must  also  offer  to  redeem  the  prop 
where  in  form  of  deed  absolute,  and 
112  Cal.  585,  and  Kemper  v.  Campbc 

Insufficiency  of  Evidence  to  juatif 
by  motion  for  new  trial,  p.  652. 
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Cited  to  same  efifect  in  Prince  t.  Lyneli,  3S  CaL  6Sl  (*nt'e*»  page 
536),  99  Am.  Dee.  4gS;  DwinneU  t.  Dyer,  145  OU.  «•>  ttguttdo;  WuAi 
derlin  r.  Cadogan,  76  Ofcl.  (flB,  as  \o  amendment  of  tedlaeB;  WaiMB 
V.  Quffl,  9  Vev,  «64;  Kerce  ▼.  Manning;  2  a  Dak.  Stt;  Kalia  ▼•  Owtial 
etc  Co.,  2  TJUh,  376. 

34  Cal.  656  65».    PBOWJS  T.  FLACHRVIL1*»  BTC.  CO. 

Aaaessor'a  Authority  ia  limited  to  district  for  which  he  was  elected, 
p.  657. 

C^ted  to  aame  effeot  in  Reilj  ▼.  lAnc&s^r,  39  Cat  359,  as  to  asMs^- 
«l0nt  in  «ty  «»d  for  city  purposes  by  city  aind  county  assessor;  Houghton 
▼.  Austin,  47  CaL  663,  denying  power  of  state  board  of  equalization  to 
change  valuations  made  by  assessor;  Rosborough  v.  Boardman,  67  CaL 
118,  affirming  powers  of  assessor  within  aueh  diatrioU. 

Railroaa  Assessment  -  Act  is  void  ^hat  pxoyides  for  assessment  by 
^jffi>oiTi>^  not  etected  lor  district  wh^re  property  located,  p.  667. 

Cited  in  note  to  City  v.  Meekin,  66  Am.  Diso.  626,  on  assessment  qf 
railroad  lands. 

34  Oil.  6ML'    BGSerXIN  ▼.  CALPSEWOOD. 

Purchaser  at  Shexifi's  Sale  is  entitled  to  noilee  of  moMonrto  Taanti 

'  Cited  In  Sstate  of  BeU,  186  Oal.  640^  applying  rmle  to  iMsetsity  of 
service  of  notioe  on  vendee  of  appeal  Ify  fhmir  from  otrdst  Qfemfimldg 
probate  sale.  .  . 

34  CaL  661-<(63.    PEOPLE  v.  BTJREX. 

Indictment  for  Rape  is  sufficient  when  offeuss  charged  suba^ntiatly 

in  language  bf  statute,  p.  683. 

'  CHed  to  name  effect  hi  People  v.  Banged,  112  CaL  672.    Otted*  also, 
in  note  to  State  v.  Campbell,  W  Am.  Dee.  263,  on  general  sut^j^it. 

34  CaL  663-666.    PEOPIE  v.  MCK. 

Xnstxuctions.— Where  record  does  not  show  evidence,  alle^ej  enrors 
^  instructions  will  not  warrant  reversal,  unless  erroneous  ixuder  every 
conceivable  state  of  facts,  p.  665. 

Cited  to  sai^e  effect  in  People  v.  Brotherton,  47  Cal.  405,  ^^  to  exclu- 
ion  of  evidence  when  it  is  not  shown  in  reoord;  People  v.  SxnJth,  57  CaL 
131;  Carpenter  v.  Ewing,  76  Cal.  488;  cited  in  State  v.  Maso^^  24  Mont. 
043'  reviewing  and  holding  erroneous  an  instruction,  thougl^  record  did 
t'contain  tie  evidence;  note  on  general  subject  to  People  y,  LevisoUi 
76  Atn.  ^>^  ^>  'People  v.  Xing,  87  Aln.  Dec.  102. 
Xiistinctions  must  not  be  of  matters  of  fact,  p.  666.  ' 
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Cited  to-samiB  effect,  holdini 
^ng,  78  Cal.  173;  People  v.  M 
^M.  714,  applying  rule  in  acti 
sparka  from  harvester;  People  i 
weight  of  evidence;  People  v.  H 
Ching,  78  Cal.  173;  Kauffman  ^ 
that  certain  evidence  was  not  ( 
People  V.  Van  Ewan,  111  Cal.  15 
of  witness;  Sharp  v.  State,  51  i 
of  question  used  by  judge  in  ex 
2  Dak.  Ter.  145,  holding  remai 
tence  of  evidence  excluded  or  nc 
ject,  page  146). 

34  CaL  666-671.    KEDINGTON 
Tender  is  not  equivalent  to  p 

Cited  in  note  on  general  subii 
488. 

84  CaL  671.«72.  PEOPLE  v.  T] 
Larceny  of  Own  Goods  is  felc 
tent  to  charge  him  with  propei 
Cited  to  same  effect  in  Jonea 
•ouB  of  mother's  property  from 
App.  661^  holding  question  im; 
bailee  so  affected  or  not.  Cite 
State  v.  Holmes,  67  Am.  Dec.  2 

34  CaL  673-676.    FORD  ▼.  HEN 

Indorsement  of  Note  held  to 

Cited  to  same  effect  in  Crooki 

as  to  application  of  statute  of  f: 

mers,  62  Cal.  485,  486,  under  sc 

Loustalot  ▼.  Calkins,  120  Cal.  € 

y,  Babcock,  94  CaL  103,  28  Am. 

gotiable  note.    Distinguished  in 

39  Am.  Rep.  107,  111,  holding   , 

dorser.     Cited,  also,  in  note    to 

672,  and  Riggs  v.  Waldo,  56  Am 

Guaranty  of  Note  is  not  witlii 
delivery,  p.  675. 

Cited  to  same  effect  in  Howlan 
as  to  effect  of  indoraement  on  i 
CaL  257. 
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34  Cal.  676-682.     PEOPI.E  ▼.  8TEAMEB  AMEBICA. 

Judicial  Notice  does  not  extend  to  fact  of  employment  of  vessel  found 
at  wharf,  p.  679. 

Cited  in  note  on  general  snbjeet  to  Lanfear  y.  Mestier,  89  Am.  Dee 
697. 

34  Cal.  682-690.    UATTTER  OF  WILL  OF  BOWEN. 

District  Oonxt  cannot  try  issues  framed  in  probate  court  and  certi- 
fied to  it,  p.  688. 

Cited  to  same  effect  in  Estate  of  Tomlinson,  35  Gal.  510. 

Probate  Oonxt  has  general  exclusive  probate  jurisdiction,  p.  689. 

Cited  to  same  effect  in  Auguisola  v.  Arnaz,  51  Cal.  439,  as  to  com- 
pelling executor  to  account;  dissenting  opinion  in  Bosenberg  v.  Frank, 
58  Cal.  417,  main  opinion  confirming  jurisdiction  of  district  court  over 
action  to  construe  will  admitted  to  probate;  McDaniel  v.  Pattison,  98 
Cal.  101,  as  to  establishment  of  lost  or  destroyed  will.  Distinguished  . 
in  Bush  v.  Lindsay,  44  Cal.  125,  confirming  jurisdiction  of  district  court 
over  action  of  administrator  to  settle  accounts  of  his  intestate  with 
estate  wherein  latter  acted.  Cited,  also,  in  note  to  Deck  v.  Qerke,  73 
Am.  Dec.  560,  on  chancery  jurisdietidn  in  probate  matters. 
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